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—All  FwiBiitf  ZvTBmmnai  mu.  iBlmvLasD  nr  Wi^ 

or  PLXAnnra  Szoiftedto^  whaa  the  ezotpiun%  ihoogk  fpeoial  in  U 
are  but  an  amplificatiaii  of  the  general  demnner,  and  fail  to  point  ont 
Bpecifio  defects. 

SzxooncMf  &ULB — Fraud  linrALmcnifO. — Where  the  aheriff  leriai  upon 
preperiy  in  TJolati—  of  kw«  indned  therale  hf  one  who  beeemei  fjbm 
parcliMer  at  the  eieoniion  aak^  at  a  groaaly  inadeqnate  prioe,  the  eale 
thus  procnred  it  illegal,  and,  ae  to  such  porohasei^  may  be  aToided  bj 
the  judgment  debtor. 

In.  — PAxmB  TO  TmuuMMoam  to  8r  Asam  Czaoonoir  Saul  — 'When^ 
in  piofiwirtieg  toeet  aaide  rnneirtiemeakyeciired  by  feand  ot  pamlawai, 
no  eoBi^Iaint  is  made  ae  to  the  validkgr  of  either  jndgnent  or  ereeutien, 
and  there  are  no  eqoities  to  ndjut  between  tiie  execution  oreditpm  and 
the  original  pnrohaaer  against  whom  relief  is  sought^  the  plaintiff  in 
ezecntian  is  notnniwiiumy  party,  and  the  prooeeding  is  in  no  sense  odl- 


Ilk — EvnnrcB,  Bmlxtamot  «v. — When,  «n  the  inal  ef  sn  aetson,  the 
iasoe  is  whether  the  apparent  pnrohaeer  of  the  proper^  in  oontroTSt^ 
really  pnrchased  it  with  his  own  money,  any  testimony  tending  direotly 
to  show  that  he  had  no  money  of  his  own,  or  not  enough  to  hsTe  made 
the  paichaee,  is  ndmissAle;  and  in  this  oonnectien,  it  may  be  shown 
whether  he  wee  engaged  in  aa^y  Twwinw  at  or  bef on  the  time  of  the 
purchase^  niiethsr  he  waa  fmgal  or  prodigal  in  his  ezpendttnres^  and 
whether  he  was  indnstrions  or  indolent  in  his  habits;  hat  OTidenee  that 
he  halntoally  risited  saloons  and  hoosee  of  ill-fame  is  too  remote,  and 
ben^  calevnated  to  prejvdiee  the  jury,  dhonld  be  exeliided* 

BmT  commenced  by  A.  Day,  appeUee,  against  I.  Stone^ 
Boea^  Sarah,  and  Zatie  Stone,  appellanta,  to  tiy  title  to  thiee 

AX.  8r.  B«F-  Vol.  V. —a  n 
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lots,  and  to  recover  posseBdon  thereof,  with  rents  and  dam- 
ages.   Verdict  and  judgment  were  for  the  appellee  for  the 
land,  and  for  $1,238.50  for  his  damages;  and  the  appellaxits 
prosecuted  this  appeal.    The  appellee's  petition  alleged  thai, 
on  December  15, 1877,  appellant  I.  Stone  bought  the  land  in 
controversj  from  Lorance  for  two  hundred  dollars,  and  that 
at  the  time  of  the  purchase  he  was  largely  in  debt,  and  not 
owning  enough  property  to  pay  his  debts;  that  prior  to  this 
time,  Edward  and  John  Martin  recovered  a  judgment  against 
said  Stone  for  $405  and  costs,  and  that  aflerwardb  A.  Day 
and  Son  recovered  a  judgment  for  $5.32  and  costs;  that  said 
lots  were  levied  on  by  virtue  of  executions  issued  under  said 
judgments,  and  the  lots  were  regularly  sold  by  the  proper 
o£5cers  on  September  8,  1878,  and  were  bid  off  by  appellee, 
he  paying  eighty  dollars  under  the  Martin  execution  and 
twelve  dollars  under  the  execution  of  A.  Day  and  Son,  and 
received  deeds  respectively  from  the  sheriff  and  constable  who 
made  the  sales;  that  the  purchase  of  the  lots  was  made  and 
the  purchase-money  paid  by  I.  Stone,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  and  to  conceal  and  cover  up 
his  title  to  the  property  he  induced  Lorance  to  execute  vhe 
de^d  to  the  lots  to  Simon  Stone,  his  brother,  and  thereafter, 
Lticember  24,  1877,  with  the  fraudulent  intent  aforesaid,  he 
caused  the  said  Simon  to  execute  a  deed,  upon  the  recited 
consideration  of  love  and  affection,  to  the  said  I.  Stone,  to  the 
lots  in  controversy,  for  the  use  of  the  appellants  Rosa,  Sarah, 
and  Zatie  Stone,  children  of  the  said  I.  Stone;  that  he   re- 
corded said  deed,  and  went  immediately  into  possession,  made 
valuable  improvements,  and  had  since  held  possession,  col- 
lected rents,  etc.;  and  that  said  Simon  never  paid  or  received 
any  consideration  for  the  lots,  and  that  the  rental  value  of 
said  property  was   thirty  dollars  per  month.     Appellants 
pleaded  the  general  denial,  and  specially  that  Simon  Stone 
purchased  the  said  lots  with  his  own  money;  that  he  was  un- 
married, and  the  uncle  of  Rosa,  Sarah,  and  Zatie,  and  strongly 
attached  to  them,  and  for  that  reason  conveyed  the  lots  to 
I.  Stone  in  trust  for  their  use;  that  at  the  time  of  making  the 
levies  under  which  the  lots  were  sold,  the  said  L  Stone  lived 
at  Cleburne,  Johnson  County,  and  owned  and  possessed   in 
his  own  right,  free  from  encumbrance,  subject  to  execution, 
personal  property  more  than  su£5cient  to  have  paid  both  of 
the  said  judgments  of  the  Martins  and  of  Day  and  Son,  which 
fiBu^t  was  well  known  to  the  appellee,  A.  Day,  and  to  DaviSi 
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attorney  fixr  flie  liartiiiB;  that  no  demand  was  made  on  I. 
Stone  for  payment  by  the  officers  having  said  execution,  nor 
to  point  out  property  on  which  a  levy  might  be  made;  that 
their  failure  to  do  bo  was  at  the  special  instance  of  the  ap- 
pellee and  Davis,  attorney  for  the  Martins,  with  the  fraudu- 
lent intent  of  overreaching  and  defrauding  appellants;  that 
the  land  in  controversy  was  divided  into  three  separate  and 
distinct  lots,  with  improvements  on  each,  and  all  of  the  ag* 
gregato  value  of  $2,250,  which  &cts  were  well  known  to  ap- 
pellee and  said  Davis  at  the  time  of  said  levies,  and  that, 
well  knowing  all  these  facts,  appellee  induced  said  levies  to 
be  made  on  all  of  said  lots,  for  the  puipose  of  defrauding  and 
oppressing  the  said  I.  Stone;  that  after  said  levies,  appellant 
went  to  said  officers,  and  proposed  to  point  out  personal  prop- 
erty in  Johnson  County,  unencumbered  and  subject  to  execu- 
tion, and  to  which  he  had  good  title,  more  than  sufficient  to 
pay  said  execution;  that  this  offer  was  well  known  to  the  ap- 
pellee before  the  sale  under  said  execution,  but  with  intent  to 
defraud  appellants  the  said  appellee  induced  said  officers  to 
lefuse  to  levy  on  said  personal  property;  that  said  levies  and 
the  sales  under  them  were  illegal  and  void,  and  appellants 
tendered  into  court  the  purchase  price  paid  by  appellee,  and 
interest  from  date  of  payment;  and  that  said  lands  were  sold 
under  said  execution  sales  at  a  price  grossly  disproportionate 
to  and  below  its  true  value.  To  this  answer  appellee  de- 
murred, setting  out,  in  substance,  the  following  grounds:  1. 
If  the  loto  were  not  the  property  of  L  Stone,  or  bought  with 
his  money,  the  levy  could  not  be  fraudulent  as  to  him;  2.  Be- 
cause the  other  appellants  not  being  parties  to  either  execu- 
tion, neither  the  alleged  fraudulent  conduct  of  the  plaintiffs 
in  execution  and  the  officers,  nor  the  levy  or  sale  of  the  prop- 
erty, could  affect  them  in  any  way;  3.  Because  the  alleged 
fraudulent  conduct  of  appellee  and  said  officers  amounts  to 
irregularitiee  only,  which  cannot  be  reached  except  by  direct 
Buit  against  officers  and  all  parties  plaintiff  in  execution,  and 
cannot  be  taken  advantage  of  in  a  collateral  proceeding,  as 
herein  attempted,  the  plaintiffs  in  execution  not  being  parties 
to  this  suit;  4.  Because  it  is  not  averred  that  I.  Stone  was 
iiot  present  at  the  sale,  or  that  there  was  any  unfairness  in 
the  sale,  or  that  Stone  made  any  request,  either  at  or  befoirs 
the  sale,  that  the  lots  be  sold  separately.  These  exceptions 
were  sustained,  the  answer  was  stricken  oat^  and  the  appet 
lanto  assigned  error. 
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JufMB  w.  Bfxwfi  mux  Wl  F»  IZujnwjf'y  for  fiio  sppoOscte. 
L.  B.  Da^U  and  n.  T.  Ekd8oe^  bx  ihe  ufpeOee. 

MaXiTbis,  J.  Tt  ifill  1m  cbserved  flnt  sppelleciPB  0so6pliioMi 
are  bnt  little  more  than  an  mnplifieatioii  of  the  general  do- 
mnrrer,  and  &at  lie  does  not  except  to  appeDant'e  special 
answer  on  aecouiit  of  flefectiTO  fltafementa  or  want  of  fidlnen 
in  the  allegations,  and  hence  all  TeasonaUe  intendments  will 
be  indulged  in  faTor  of  the  pleading.  Alfliongfa  tho'penMmal 
property  alleged  bj  I.  Stone  to  be  in  Johnson  Coanty  is  not 
described  nor  its  Talne  stated,  except  in  esmpanBon  with  the 
amount  due  on  the  execations,  yet  these  allegations  are  be- 
lieved to  be  good  under  the  exceptions  urged,  and  thetjuestion 
is  £Eurly  presented  whether  the  fiusts  stated,  givhig  to  fhem 
their  full  force  and  effect,  are  suScieat  to  avoid  the  sheriflTs 
sale  under  which  appellee  claims  title  to  the  land.  The  jury 
having  found  that  the  property  belonged  to  I.  fltone,  bo  far  as 
the  present  trial  is  concerned  it  will  not  be  necessary  to  notice 
the  first  nor  second  exceptions. 

The  third  exception  seeks  to  avoid  {he  force  of  appellant's 
answer,  on  the  ground  that  this  is  a  collateral  proceeding,  and 
the  plainti£fis  in  execution  are  not  parties,  and  that  the  con- 
duct of  the  appellee  and  officers  complained  about  were  mere 
irregularities.  There  is  no  complaint  as  to  the  validity  of 
either  judgment  or  execution,  and  therefore  the  plaintiffs  in 
execution  are  not  necessary  parties;  there  being  no  equities  to 
adjust  between  the  purchaser  and  execution  creditors,  and  this 
being  a  proceeding  by  the  owner  of  the  land  against  the  origi- 
nal purchaser  at  the  execution  sales  to  set  them  aside,  is  in 
ho  sense  a  collateral  proceeding . 

It  is  complained  that  the  appellee,  who  was  the  purchaser 
of  the  land  at  the  execution  sale,  combined  and  confederated 
with  the  officers  whose  duty  it  was  to  make  the  levy  and  sale, 
to  violate  the  laws  passed  for  their  direction  in  making  such 
sales,  and  that  the  land  sold  brought  only  one  twentyn^econd 
J)art  of  its  value.  It  is  not  alleged  that  the  conduct  of  appel- 
lee contributed  to  the  grossly  inadequate  price  for  which  the 
lots  were  Bold.  But  it  is  alleged  that  the  combination  and 
confederation  between  appellee  and  the  officers  was  for  the 
purpose  and  with  the  intent  to  oppress  and  defraud  I.  Btone; 
knd  through  the  agency  of  appellee  and  the  attorney  of  the 
(Other  plaintifh  in  execution,  the  officers  were  induced  to  forego 
levying  on  personal  property,  as  the  law  commanded  them  to 
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dm,  beSare  toirhing  the  iixi]»roved  real  estate,  and  to  le^  on  the 
lots;  aod  that  the.  disaatroius  cooBequflDce  vaa,  that  the  prop- 
ertj  floM  at  Lbss  than  one  twentieth  of  its  value,  and  that  ap- 
pellea  wa»  the  gainer  ta  that  extent  bj  his  positive  fiwidB,  if 
the  aaaaver  10  to  be  tahen.  as  true.  Ilia  preoiae  qioestioa  in* 
volviad  haa  nols  been,  decided  ia  thia  state;  but  in  a.  motion  for 
lehflariRgj  in  the  case  of  Odb  v.  Fret^  69  Tex.  689,  Chief 
Jufltifie  WiIki0L  tuea  the  following  laagoagii:. — 

".Aa  ta>  the  £Eulure  of  tha  sheiiff  to  demand  a  levy  q£  a|^I- 
Lnt  befbro  praceeding  to  sell  the  laxalv  thia  court  has  held  the 
statute  in  asofi^  sespects  dii!eGtoKj,.and  that  the  failure  to  comr 
ply  wiUi  itA  veiiairementa  would  not  neoesaaExlj  render  the 
sde  vcad^  I£  it  be-  ahoam  that  ther  fnluss'  ia  the  result  of  a 
fiDandnlendt  oonahination  betweea  Uks  sheiiff  and  plaintiff  in 
execntioiv  t^^i^  reenU  might  bee  different"  But  no  such  facts 
were  eho^vn,  or  attempted  to  he  shown,  in  that  casei 

It  baa  been-  held  ia.  Kentncky  that,  wheza  a  sheriff  had 

foiled  to giiw  prc^AS  noticaof  an  eaecutioB  sale,  sada  person 

cognizaatof  the  foct  indD^ed  the  officer  ta  sell,  and  became 

tha  pardhaaer^  suxrh  conduct  of  the  sheriff  was  illegal,  and  the 

parehaser  being  pmrtices$  arminta  &e  sale  waa  illeg^  and 

void  for  fraud,^  and  will  be  set  aside:.  Hoj/fien  v-  Dwdap^  8 

Bibb,  216. 

Here' tha  aiypellee.  ia  alleged  tohav^  induced  the  officers  to 
violate  the  Taw  in  levying  upon  the  feopetty,  and  to  have  ba- 
come  the  purchaser  at  the  sale^  at  a  grossly  inadequate  price; 
and wa axe oi  thaopunoathata sale  Aus  powuied iaiUegal, 
eenUaiyta  poMifr  polioyv  endBsagrbe^apoidaii,  as  to  the  pnp> 
chaser,  at*  such  safe.  It  foltows'thai  there*  was*  error  in  stis^ 
tbining  the  ezceptionr  to  appeliiinf  ^  specrar  answer. 

Appellee  seeks  to  sustain  the  ruling  of  the  court,  upon  the 

g^nad  thai  the  uneontradieted  testimony  in  the  oase,  as  ha 

iHngnnj  nhniwi.  thtt  snamer  of!  ^q^llanta.  ta  he  folse.    In  Bn» 

tainiiqr^'i^^si^^^uaBvtfae'distmt'OOttrt)  in  efleety  notified  ap 

pellants  that  the  foots  alleged  in  their  answer  was  no  defense 

to  tbe  action,  and  that.no  evidence  would  be  heard  in  support 

of  their  allegations;  and  now  appellee,  at  whose  instance  said 

anasMK  waaflkdakfln  out^QUf^^tnat  to^be.  heaxd  to  say  that  the 

allegations  in  the  answer  are  proven  to.bafolae^  ajppaUants  not 

iMiiniug'  had  an  eppaitunitgft'taestabltsb  th«  truth  of  the  same 

Before"  the  jury  tftafr  triedf  the'casa 

During  the  progress  of  the  trial,  one  of  the  issues  being 
whether  Simon  Stone  purchased  the  lots  in  question  with  his 
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own  monej',  a  witness  for  appellee  was  permitted  to  state, 
OTer  appellant^s  objections,  that  Simon  Stone  was  dissipated 
in  his  habits,  and  an  habitual  frequenter  of  saloons  and  houses 
of  ill-fame,  which  is  assigned  as  error.  Any  testimony  di- 
rectly tending  to  show  that  Simon  Stone  had  no  money,  or 
not  enough  to  have  purchased  the  property  in  controversy, 
would  have  been  admissible,  though  it  might  have  prejudiced 
the  jury  against  appellants;  and  in  this  connection,  it  would 
have  been  competent  to  have  shown  whether  he  owned  any 
proi>erty,  or  was  seen  with  money  at  or  before  the  time  of  the 
purchase;  whether  he  was  engaged  in  any  business;  whether 
frugal  or  prodigal  in  his  exjienditure;  and  whether  he  was  in- 
dustrious or  indolent  in  his  habits;  whether  there  were  judg- 
ments or  executions  against  him,  and  other  facts  of  like 
character  haying  a  tendency  to  elucidate  the  issue:  Abbott's 
Trial  Evidence,  p.  616,  sees.  5,  6. 

The  evidence  objected  to  was  in  reference  to  the  personal 
habits  of  Simon  Stone,  in  directions  where  a  good  deal  of 
money  is  supposed  to  be  squandered,  but  not  tending  to  show 
that  he  was  of  extravagant  habits,  or  if  so,  the  tendency  would 
be  remote;  and  being  calculated  to  prejudice  the  minds  of  the 
jury,  should,  in  our  opinion,  have  been  excluded. 

Other  errors  are  assigned,  but  not  in  such  a  manner  as  to 
require  notice.  For  the  errors  considered,  we  report  that  the 
case  ought  to  be  reversed  and  remanded. 


OBJwonov  OF  Wast  or  TAxnaohAairr  nt  Sxaxxmbit  qv  Oatos  or  Ao^ 
m»f  is  not  Fftiaed  by  genenl  demiimr!  Cfeorge  r.  Thomas,  67  Aai.  D0O.  eU| 
wmd  see  Cunningham  r.  Smiih,  60  Id.  333;  Ckffin  ▼.  KnoU,  52  Id.  537. 

Inadsquaot  or  Puoi,  eflfoct  of  on  ezecation  nle:  Campon  t.  Qo^rtifB 
10O.Am.  Dec.  133,  and  note  146;  Cardm  v.  Lane,  3  Am.  St  Bep.  228. 

PUB0HASEB*8    TiTLB    UHnXB    ExiCUTIOlf,    WKKN    PBOTIOTBD:    CiUloiik   V. 

8taU  Bank,  86  Am.  Bao.  763;  Dodge  v.  WaUey,  83  Id.  61;  Sydnor  t.  RclberU^ 
66  Id.  84;  Durham  t.  HecOon,  81  Id.  501;  his  title  to  land  cannot  be  affaetaA 
bj  the  sheriff's  failure  to  seise  personal  property  npon  which  he  might  fasfie 
leried:  Sydnar  t.  SoberU,  66  Id.  84. 

F&AUBULKHT  PuBO&iflKB  or  Lahd  AT  Shkbht's  Sal>  may  be  treated  as 
tmstee  by  those  interssted  in  the  property:  Betkd  ▼.  Shair^  76  Am.  Dea 

Judicial  Salb,  Gbounos  roB  Snmio  Asms:  CampbM  t.  Oardmtrp  66 
Am.  Deo.  598»  and  note  604. 

SOLVINOT  OAKNOT  BB  SBOWH  BT  PbOVINO  CBABAOTBB  BOB  HoinBTTy  attd 

by  showing  that  the  party  always  paid  his  debts;  Jam§  v.  HeoU,  98  Am.  Dea 
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Weinstbin  v.  National  Bank  of  Jeffbbson. 

160  TEXAS,  88.] 

PUAOivo  AKD  PBAonci  — Plba  OF  BsioPPBL.  — In  »  anit  by  »  depositor 
agunrt  a  bank  to  recoTer  an  amonnt  paid  by  the  bank  on  forged  cbeokt 
drawn  in  the  depoaitor's  name,  a  plea  alleging  that  the  plaintiff,  having 
reoeired  hie  pass-book  and  checks,  and  having  failed  to  detect  and  de- 
aonnoe  the  forgeries  within  a  reasonable  time,  was  thereby  estopped  from 
qneetioning  the  correctness  of  the  acconnt,  is  bad,  inasmneh  as  it  faila  to 
allege  or  show  any  injury  or  loss  to  the  defendant  occasioned  by  or  re* 
salting  from  such  delay. 

Idu  —  Ih  Action  aqainst  Bank  to  Reoovxb  Amount  Paid  on  Fobgmd 
Ckbcks,  a  plea  by  way  of  estoppel,  averring  that  by  reason  of  "  the  neg* 
ligenoe  and  failure "  of  the  plaintiff  to  examine  the  aoconnt  and  report 
any  errors  or  forgeries  therein,  the  defendant  was  "  debarred  the  right 
and  opportunity  of  protecting  itself,"  is  good  on  general  demurrer.  But 
a  special  exception  on  account  of  vagueness  and  generality,  if  filed,  should 
be  sustained. 

Mampf  aL.  —  EgroFPn,  mat  be  Cbsatkd  not  only  whxn  Pabtt  SooaBT 
TO  BB  CoNGLUDBD  Knowa  the  material  faots  he  is  charged  with  having 
Aepiesentod  or  concealed,  but  also  when  he  is  in  such  position  that  he 
ought  to  have  known  them,  so  that  knowledge  will  be  imputed  to  him. 

In. — Whin  Onb  Pabtt  has  bbbn  Pbbvbntbd,  bt  Conbuot  and  Rxpbb- 
■BNTAnoNB  07  Anothbb,  from  taking  prompt  action  for  the  eoUeetion 
of  his  debt^  this  is  such  a  change  in  his  position  for  the  worse  as  to  meet 
the  requirement  of  the  law  in  creating  an  estoppeL 

BlAjncB  AND  Banking. --It  is  Duty  or  Dkpositob  to  Know  webtbbb 
BD  Aooount  with  Bank  is  CoBKBor  OB  not,  and  promptly  to  report  a 
ioKg/Btj  when  detected;  and  if  he  negligently  iaib  to  make  the  ezamina- 
tkn  and  consequent  disooveiy  when  he  oonld  have  done  so^  it  is  as  if  he 
had  expressly  admitted  the  genuineness  of  the  checks,  and  he  will  not  be 
permitted  to  deny  the  fact,  provided  the  bank  be  prejudiced  by  the 
fulure. 

Uk — Bahx  IB  hot  Ijablb  to  Dbpobhob  JOB  MoNBT  Paid  oh  Fobobd 
Chboks,  where,  by  reason  of  the  depositor's  negligence  and  delay  in  ex- 
amining his  aooount  and  reporting  the  forgeries,  the  bank  loses  the 
opportunity  of  recovering  the  money  which  it  would  have  had  if  the 
discovery  and  report  had  been  made  in  a  reasonable  time. 

AcnoK  to  recoTer  money  paid  by  a  bank  on  foiged  checks. 
The  facta  aie  stated  in  the  opinion. 

Todd  and  Hudgins^  for  the  appellant. 

C.  A.  Cidbenon^  for  the  appellee. 

OAiNBSy  J.  The  plaintiff  in  the  court  below,  who  is  appel- 
lant here,  was,  during  the  years  1885  and  1886,  a  merchant  in 
the  city  of  Jefferson  and  depositor  in  the  bank  of  the  defend- 
ant corporation.  He  was  absent  during  the  period  of  the 
transactions  involved  in  this  suit,  that  is  to  say,  from  Decern- 
ber,  1886,  to  August,  1886,  but  his  business  was  in  charge  of 
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his  brother,  A.  Weinstein,  who  was  his  agent  and  attorney  in 
fact.  <kt  ttie  27  th  of  February  and  also  on  tho  12th  of  Jme, 
1886,  the  cashier  of  the  bank  balanced  plaintiff's  pass-book, 
and  reinnied  all  checks,  which  had  been  p«d  by  the  bank  up 
to  theso  dates  respectiyely.  In  Angnst,  1886,  A.  Weinstein 
discovered^  or  claimed  to  have  discovered^  that  a  number  of 
dMcks  ot  dates  extending  from  December  5^  1885)  to  Jane  4, 
1886,  which  bad  been  paid  by  the  bank  and  charged  to  plain- 
tiff's account,  had  been  forged.  The  aggregate  amount  was 
(1^082.05.  The  checks  were  embraced  in  the  accounte  baU 
anced  in  the  pas64)Qok,  and  were  returned  to  plaintiff'a  agent 
with  tfao  pai»4ook  when  balaneed  at  the  dates  named  aboive. 

Plaintiff  made  demand  of  the  bank  for  the  money  charged 
against  him  on  the  checks  alleged  to  have  been  forged,  and 
payment  having  been  refused,  brought  this  suit  tat  iia  recov- 
ery. Tha  defendant  pleaded  a  gexnral  denial,  and  alBi»  m 
substance  that  plaintiff's  agent  having,  at  the  dates  above 
named,  received  the  pass-book  and  checks,  and  having  failed 
to  use  due  diligence  to  detect  and  d^noance  the  lioigeriaa 
within  a  reasonable  time^  jdaintiff  was  thereby  estofipcd  from 
questioning  the  oorreetuess  of  the  aceofont.  The  couH  over- 
ruled an  exception  to  the  plea  of  estoppel,  and  plaintiff 
excepted  to  the  ruling^  and.  now  assigns  it  aa  error.  The 
ground  of  tha  ezcflption  waa^  that  the  plaa  did  noi  "alhy  or 
show  any  injury  or  lose  te  defendant  oeeasioBed  by  or  insult- 
ing from  the  delay  on  part  of  plaintiff,''*' in  discovering  and 
giving  notice  of  the  forgeries.  The  exceptions  were  well  taken 
to  the  original  answer.  It  CQAiained  ne  averment  of  any  loot 
by  reason  of  the  ladies  of  plaintiff'e  agent,  or*  Aat  iie  eondi- 
tion  had  been  in  any  manner  changed  for  the  woiee  by  his 
negligence.  We  do  not  see  that  such  loss  or  injury  was  a 
necessary  consequence  of  the  facte  set  forth  in  the  answer,  and 
hence,  in  gov  oprntee,  in  order  te  make  it  good  as  a  plea  of 
estoppel,  it  should  have  been  alleged.  But  in  a  trial'  amenc^ 
ment  filed  by  leave  of  the*  cocurt  (it  ia  to  he  presKuned'  after 
the  exceptions  had  been  sustained,  though,  no  order  sustaining 
it  appears  on  the  record),  defendant  avers  that  by  reason  of 
the* ^^ negligiBttceandl  {MjUue-^^  teeacaomne  andt  report antf Miers 
or  forgeries  themm  it  wae  "debMwd  the  rigfak  aod  cppaiaaitf 
of  protecting  itself";  and  further,  that  if  theaoeountof  Feb- 
ruary 27th  had  been  examined  and  the  forgenea  reportaDty 
defendant  would  not  have  paid  the  other  checka  ^llpgw^  to 
have  been  forged^    The  first  part  of  this  allegatioa  is 
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and  indefimtfty.  hut  wft  ttink  ii  goad  ii|Mm  a  s»Q6xal  dBCQUiNxi 
Kay  T.  Zb^^y  23  Tax.  34&i  Odof^  v.  Lmmi^  19  Id  15L  A. 
gfgiriil  aTgpqptiftn  oa  aGBCNODt  of  vagnenefifr  and  generality 
■hottldhaFO  bosn  BostaiiMd^  bat  XM^itt0k  exception  was  fifed. 

Ap|iallflnlfaBaaBad  awigjiMntiathaty — ^^21.  Tfaaeonri  erred 
in  Uachargt  to  tiiB  yaasy  hat  paragrapha  9,  lU^  aad  11  o£  said 
cbaagfif  bk  tfaifl^  tbai  said  inslractisiia  dsbamd  pkuiitiff  firom 
axqF  teoafmrf  far  bbj  amoa^  noivpt Aatandiag  all  tiba  checka 
may  have  bean,  fergvdv  if  tba  jaxy  fiMnd  a  £uliasa  on  the  part 
q(  nlaisijtiff  tfl^axasuna  tt^d  iiifiP6cti  tha  aceoafits  j^yy^  cbecks 
iriiiek  weia  aftvei  v^iuaed  to>  huoa  uatU  Febittsry  27^  I&86." 

Wa  do>  not  Hikaik  tba  aaBJgnmiwt  well  takaiik  It  nsa;  be 
tfaat  these  pasagGsphB,  if  tbey  stood  aHoDO,,  would  sabjeet  the 
chasigato^theentieisaiwhiBhiaaiiad&apen  iU  In  paragraph 
S  tba  juy  aia  taU  tbftt:i^b;>£sa8oa<tf  thafiulaiaof  A^Wein- 
abaia  t»  OTamiiMi  tba  sceaaiii  and  lepcrt  the  fiargprka  "  the 
QfffmAamig  oi  pwrtertiaii  asb  pait.  o£  dafiandani  waa  kwt,  then 
plaintiJBr  wonld  ao4  baeniitlMl  ta  leeavoE."  Thaefeventh  par- 
sgTflpV  eaatajna sabstsatiflHy  the^sama  pnqpesitian.  We  are 
aflft  pKpaasd  ta  say  thaty  under  tiba  pcealisr  faeta  o£  the  caeei* 
tkesa  pasagrapbs  e£  tba  kistrafdionei  tafcaa  by  themBdvefl^ 
WROoId  aaihaae  been  eakidated  ts  mialsad^  bai  ia  the  sxtb 
paxagiaph  tha  jjoiy  bad.  beos.  pvafjowsly  iaaftiucted,  in  efiGMt» 
tbai  tba  baadL  waidd  be.  liable,  anlaBa  Wcansteki  had  neg^ 
to  ^Hraminfti  tba  aarioimfc  end  Bspact.  tha  HuEgeriea  ^^for  sneh  a 
len|^  of  tima  aa  worked  aa  isjiiiy  ta  the-  bank  ";  and  in  the 
affTJTith  tfaegp  aao^  fiailbeii.  ehaxged^  in  efleet^  thai  tba  bank  waa 
iagfoiad  i^  1^  leasoa  el.  Wainateia/s  aegliiSHioa  and  delay,  it 
loaitba  meanaaC  laaafeiiuig  tba  xaaBey,  wbkh  k  woold  haiw 
bod  i£  tbe<  disceivwy  and  re^rt  had  been  nsada  ki  a  reason* 
able-  tiiara.  Taking  thacbaqg^i  aa  a  whale,  tba  jury  must  have 
nndarataod  tba*  thty  wesa  nat-wawaftted  in  finding  tot  the 
plaintiff  \mdac  aay  stataai  fiadisi  aakes  thoy  JMind  that  the 
bank  bad  nai  bean  paigadieed  by  tha  negUgsnca  o£  plaintiffs 
agent. 

I»  baa  third  nsmgnmeit.ol  enrov^  apyeUattt  eMaqdaiaaof  the 
aetina  o£  tba  coori  ia  leftuiag  to^gi^pe  the  fi>ll0«iDg  kntrua- 
tkos  askad  l^  Ua  eoanasl  t^oa  tbe  trial:  ^^If  yea  believe, 
isoa  iha  aridenee^  that,  tba  defcndaat  paid  the  cbeeka  pnr> 
parting  to»  ba  Arawa  by  tfaa  plaintiflf  between  the  fifth  day  of 
DaaambeCy  laSfi^  ^nd  tha  iwenty-eeventhL  day  of  February, 
lS8&f  tha  data  oC  tbe  balaneing  and  return  of  plaintiff's  booh, 
aad  if  yoa  beliaae  tbai  Miy  of  snob  checks  so  paid  within  said 
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• 
period  of  tiine  were  false  or  forged,  fben  the  plaintiff  is  not 

estopped  from  recovering  the  amount  so  paid  on  such  false  or 
forged  checks  and  charged  to  plaintiff,  even  though  you  should 
find  that  plaintiff  is  estopped  by  negligence  from  recovering 
for  any  forged  or  false  checks  paid  after  said  balancing  and 
return  of  said  pass-book  on  said  February  27, 1886.  And  in 
such  case  you  will  find  for  plaintiff  the  amount  of  such  false 
and  forged  checks  so  paid  by  defendant  and  charged  to  plain- 
tiff from  December  5,  1885,  to  February  27, 1886.'* 

It  will  be  seen  that  the  charge  requested  and  refused  assumes, 
as  a  matter  of  law,  that  there  could  be  no  estoppel  as  to  the 
amounts  i>aid  on  the  checks  alleged  to  be  forged  before  the  bal- 
ancing of  the  pass-book  and  the  return  of  the  checks  on  the 
27th  of  February,  1886;  and  appellant  is  not  without  author- 
ity to  support  this  position.  In  Daniels  on  Negotiable  Instru- 
ments it  is  said:  "It  seems,  further,  that  the  depositor  owes 
the  bank  no  duty  which  requires  him  to  examine  his  pass-book 
or  vouchers  with  a  view  to  detection  of  forgeries  of  his  name, 
and  may  therefore  repudiate  such  a  charge  whenever  the  for- 
gery is  discovered":  2  Daniels  on  Negotiable  Instruments,  see. 
1370.  The  learned  author  refers,  in  support  of  his  position,  to 
Weisser  v.  Denniaon^  10  N.  Y.  69,  61  Am.  Deo.  781,  and  to  iVo^ 
tional  Bank  v.  Toppan,  6  Ean.  465,  the  former  of  which  fiiirlj 
supports  his  text,  though  in  our  opinicm  the  latter  does  not. 
We  think  there  may  be  cases  in  which  a  bank  that  has  paid 
forged  checks  may  be  put  in  a  worse  position  by  the  fiaalure  of 
the  depositor  to  detect  the  forgery  upon  return  of  his  pass-bode 
within  a  reasonable  time  than  he  would  have  been  had  the 
fraud  been  promptly  discovered  and  denounced.  In  suoh  a 
case,  injury  having  resulted,  the  transaction  contains  eveiy 
element  of  an  estoppel.  The  object  of  the  statement  of  the 
account  in  the  pass-book  and  its  return  with  the  checks  is  to« 
apprise  the  depositor  of  the  full  state  of  his  account,  as  shown 
by  the  books  of  the  bank,  to  the  end  that  he  may  verify  it  if 
it  be  correct,  or  detect  its  errors  if  it  be  found  erroneous.  The 
banker  impliedly  says  to  the  depositor:  This  is  my  account; 
examine  it,  and  if  not  found  correct,  report  to  me  its  inaccu- 
racies. And  should  the  latter  fail  to  complain  within  a  lea- 
Bonabla  time,  the  banker  would  have  the  right  to  consider  that 
there  was  no  objection  to  it.  By  his  failure  to  speak  in  proper 
time,  he  virtually  admits  the  correctness  of  the  items  charged. 
It  is  now  held  that  an  estoppel  may  be  executed,  not  only  when 
the  party  sought  to  be  concluded  knows  the  material  fietcts  he 
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is  charged  with  having  represented  or  concealed,  but  also  when 
he  is  "  in  such  ]>osition  that  he  ought  to  have  known  them,  so 
that  knowledge  will  he  imputed  to  him":  2  Pomeroy's  Eq. 
Jar.,  sec.  809.  Hence  it  is  the  duty  of  the  depositor  to  know 
whether  the  account  is  correct  or  not,  and  promptly  to  report 
a  forgery  when  detected.  Should  he  negligently  fail  to  make 
the  examination  and  consequent  discovery  (when  he  could 
have  discovered  it),  it  is  as  if  he  had  expressly  admitted  the 
gentuneness  of  the  checks,  and  he  will  not  he  permitted  to 
deny  the  fact,  provided  the  bank  be  prejudiced  by  his  fail- 
ure.  It  has  been  held  by  this  court,  when  one  party  has  been 
prevented  or  induced  by  the  conduct  and  representations  of 
another  from  taking  prompt  action  for  the  collection  of  his 
debt,  that  this  is  such  a  change  in  his  position  for  the  worse  as 
to  meet  the  requirement  of  the  law  in  order  to  create  an  es- 
toppel: Sehioarz  v.  National  Banlj  67  Tex.  217. 

In  these  views  we  are  ably  sustained  by  the  opinion  in  the 
case  of  Leather  Manufaeturer^e  Bank  v.  Morgan^  117  IT.  S.  96. 
That  case,  as  to  its  facts,  is  very  similar  to  the  case  before  us, 
and  in  the  opinion  there  delivered,  Mr.  Justice  Harlan  ex- 
haustively reviews  the  authorities,  and  aflSrms  the  principles 
we  have  stated.  The  learned  judge  distinguishes  the  cases  of 
Wiesser  v.  Dennison,  and  National  Bank  v.  Tappan^  eupra^  and 
claims  that  they  are  not  in  conflict  with  his  opinion.  We 
need  refer  only  to  that  opinion  in  support  of  our  conclusicm 
and  to  the  cases  there  cited  and  discussed.  There  are  ex- 
pressions in  the  language  of  the  court  in  that  case,  from  which 
it  may  be  inferred  that  the  law  would  presume  that  the  bank 
was  prejudiced  by  the  negligence  of  the  depositor  in  failing  to 
detect  and  discover  the  forgery.  We  are  not  prepared  to  say 
whether  such  a  deduction  may  be  legitimately  drawn  fix>m  it 
or  not,  but  if  so,  we  do  not  wish  to  be  considered  as  assenting 
to  that  doctrine.  We  think  that  it  is  a  matter  for  the  jury 
imder  appropriate  instructions  from  the  court. 

By  the  charge  under  consideration,  appellant  virtually  re- 
quested the  court  to  instruct  the  jury  that  the  bank  could  not 
have  been  prejudiced,  and  would  at  all  events  be  liable,  as  to 
the  checks  paid  before  the  first  return  of  the  pass-book  and 
checks  in  February,  1886.  It  follows,  from  what  we  have  said, 
that  in  our  opinion  this  is  not  the  law,  and  there  was  no  error 
in  refusing  to  give  the  instruction.  The  general  charge  left 
it  to  the  jury  to  say  whether  the  bank  was  injured  or  not, 
and  this  was  correct.    There  is  no  assignment  raising  the 
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qrifigtianof  the  oaffifiUMicy  ci  thft  evidttaca  upon  thai;  ifisne,  and 
there£afe  w^  ave  ba^  called  upon  to  oonnider  wfa«ther  oe  not 
the  andano^  soppcnrta  th&  vcadici  ki  tbat  particular* 

Tkere  im  imi  enoK,  and  tba  judgEaenk  la  affioanedL 

Affirmed. 


Bask  Va»  fteoav  Ghbob.  jit  na  Bmbes  #lntf  Jioft  Aaiir» 
a  Am.  at.  B^.  2M|.  MidL«MB»«QnMtediDi]K>toaB8. 

DsFOBEvoa.  IS  B4rr  EaratviD  fnrat  paovaag  tfaii  mlwrhi  wfagBadL  ^f  tbi 
bank  u  paid  ware  fttrgeriea,  bj(  reason  of  his  Begjfact  to  aTAmina  tibem  whan 
retomed:  Weiaterr,  Dennimnif  61  Am.  Dao.  73I,,aiidnota. 

To  GbxA.ni  AH  ElgnrrABLS  IQstofpxl,  the  party  aongbt  to  be  eatopped 
nraat'  bafve  done  aoBie  &ek  er  made  Bome  adrauaioB'  te  udnieBee  the  ooodasat 
of  tbaotinE^  wUnhatfteeradronaion  had.  baeoi  acted  npenl^  the  laMai^  «■! 
which  would  ba  jnoonaiatant  witfa  ther^aim  en  the.  pact  oi  iAe  faoDBr:  AGna 
Tork  Rubber  Co.  ▼•  Boihary^  1  Ank  St^  Rep.  822^  and  note;  or.  the  contra- 
diction of  which  would  operate  aa  a  fraud  upon,  the  party  who  had  acted 
upon  it:  Sumpfareywr:  AkA,  t  Id.  298,  and  note.  And  ignwaace  w3  not 
ascoaa  tba-puty  maltiTiB  th»iiipiiWBi>iitfMin  if  be  iariaaaok  »  paaifeiaii  that 
ba  cauld  have  aaaeKtaowd  or  ong^  ta^  hiiwr  tb»  tcothfi  Tltm^Y.  Mook%  63 
Am.  Dec  665;  MapbiY,  Kuamtt,  91  LL  214^ 

EsTOtTEfc  IN  Pais  vbojsu>  bb  Plbadbd  with  samei  faUneaa  and  paiticn- 
larity  aa  is  required'  in  cases  involving  like  subjects  of  inquiry  in  suits  in 
equity;  bat  if  evideaev  of  tdie'  fa«ts  cuustituting'  it  h& admitted  without  ob« 
JBctaeo,  the  defied*  in  pleading  is  waiveiit  Iktm  n  IkaaUf,  85  Aml.  Bac;  187. 
Estop^ttL  need  not  be>pleadtod  mdiB  MbibmhIb  aadi^,  ia.etdvthat  iaaui^  be 
fKven  in  evidence:  ClaJAodlY*,Aimipc^Tl  Id^SUk 


mt» 
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thai  all  afBdayJtn  "  shall  be  in  wnting^^andsigpad  \x^  tba  party  iwa^lring 
the  same^"^  that  the  signature  of  the  affiant^,  instead,  of  being  affixed 
bdow  tbe  body  of  the  affidavit^  and  above  tfie  jurat,  appears  below  ilie 
official  signature  el^tbesBtaa^ 

r  SUBarr. — Euua  ar  Gbawr  nr  nEO,  pmodmg^  that  "no 
attorney  Qc  otherefficer  of  thetcauB^  shall  b&  snaatj  ia  any  canas  r*"^^g 
In  courts  except  under  i^ecial  leave  oi  the  Qourt,,**  is  merely  directory^ 
and  if  such  officer  or  attorney  become  a  surety  in  contravention  of  the 
fBfe(  USB  set  ia  oeitber  ^wm  ner  wraalwfe  The' purpose' of  uie  regulation 
is  aafficiaat]^  aas>iaH|ftdiad  bgi  paaiahiny  tfae  effialBi  for  cwmtampt  of 
ooact»  withoati  bolliBg  thak-boail  a  aailita. 

Action  to  recorer  the  value  of  certain  merchandise.    The 
facts  appear  in  the  opinion. 
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BaU  and  MeCartj  A.  M.  Ccerter^  and  R.  M.  Wynne^  for  tho 


appelli 

OADOBiy  J.  AjylhrntB  hrot^t  this  mt  to  recorer  of  ap- 
pellees tiie  eon  of  $l«69Qy  the  alkged  Talne  of  eertain  mer- 
fdiaadiBe  a:Ferred  to  beloog  to  plaintiffB,  and  to  have  beea 
eaoyertod  by  defeodanta.  The  petition  alleged  ttiat  plaiotifEe 
men  citiseiiB  and  reaidBntB  of  the  atate  of  lUmoiBy  and  that 
dflfendaDtB  weie  lesidenta  of  Tanraat  Cooaty,  and  dtiaena  of 
the  atete  of  Texu.  On  dieimiteeidai  day  of  September^  1886, 
the  plaintifis  filed  a  petition  far  Rmoval  of  the  cause  to  the 
United  States  ehonit  coort  fat  the  northern  distriet  of  Texas, 
tinder  snbdmaiDa  8  of  section  689  of  ths  Revised  Statutes  of 
the  Umtel  Btatea.  The  petition  was  aeosnpanied  by  an 
affidavit  and  bond,  is  whseh,  on  the  18th  of  September,  de- 
fendaala  filed  exceptions  in  doe  farm.  TbB  court  thereapon 
sostaiiied  tho  exoqitionB  to  the  bond,  and  Tofiased  the  appliea- 
tion  for  the  veoMMral  ef  the  'CSEase,  to  which  roling  plaiixtiffii 
oxo^ited.  The  eaon,  having  pioeeeded  to  trial,  resolted  in  a 
verdict  and  jvdlgnieat  for  the  defeodants. 

The  plaintm  rum  appealii^  assign  as  eizor  the  action  of 
the  eourt  in  refosing  to  remove  the  eaose.  Appellees  insist 
that  both  the  bond  and  afidwit  anere  insn£5eient,  and  npon 
the  determination  of  the  question  of  their  mlidity  the  decision 
of  the  case  in  this  ooort  depends. 

The  gmimd  of  tiw  exception  to  tiie  affidsrit  is,  that  the  sig- 
natare  of  the  affiant,  David  A.  Eofan,  instead  of  being  affixed 
below  the  body  of  the  affidavit,  and  above  the  jurat,  appears 
beiow  tlie  official  signatme  of  the  notary.  Waiving  the  ques- 
tion whether  a  oommon-law  affidavit  is  not  all  that  can  be  re- 
quired nnder  the  act  of  Congress,  we  are  of  c^mnon  that  the 
affidavit  in  oontroveisy  must  be  held  good  under  our  own  laws. 
Tho  statvte  provides  that  all  affidavits  "  shall  be  in  writing, 
and  signed  by  the  party  making  the  same":  R.  S.,  art  6.  As 
to  tiie  place  of  the  signature,  nothing  is  said.  The  jurat  is  in 
these  words;  '^Subseribed  by  the  said  David  A.  Eohn,  and  by 
him  sworn  to  before  me  this,  the  thirty-first  day  of  August, 
A.  D.  1885."  The  signature,  ^'  David  A.  Kohn,"  appearing 
immediately  below  the  official  designation  of  the  notary,  it  is 
apparent  that  it  was  placed  there  by  the  affiant  for  the  pur- 
pose of  snbsmbing  to  the  instrument.  This  meeto  fully  the 
objects  of  tiie  law,  and  as  all  that  ean  be  required. 
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The  objection  to  tke  bond  is,  first,  because  it  is  signed  by 
plaintiff's  attorneys  as  sureties,  without  first  haying  obtained 
leave  of  the  court;  and  second,  because  the  sureties  were,  as  al- 
leged, insolvent.  The  judgment  of  the  court  upon  the  excep- 
tions to  the  bond  shows  that  they  were  sustained  upon  the  first 
ground,  and  nothing  being  said  as  to  the  second,  we  are  to 
presume  that  the  objection  was  waived,  or  that  upon  a  hear- 
ing of  the  evidence  the  sureties  were  held  to  be  solvent 

The  question  whether  a  bond  made  in  course  of  a  judicial 
proceeding  in  the  courts  of  our  state,  and  signed  by  an  attor- 
ney as  a  surety  in  violation  of  the  rules  of  the  court,  can  be 
held  valid  when  objected  to,  is  not  without  difficulty.  The 
great  weight  of  authority  is,  that  if  it  is  received  and  acted 
upon  without  exception  being  made  to  it,  it  will  be  held 
good.  Such  seems  to  be  the  uniform  ruling  of  the  court  of 
king's  bench:  King  v.  Sheriff  of  Surrey ^  2  East,  182;  FazhaU 
V.  Bowermanj  Id.;  Hooper  v.  Tahomdonj  1  Chit.  714,  note; 
though  a  different  rule  appears  to  have  prevailed  in  the  com- 
mon pleas:  CoUsh  v.  RoeSy  1  Taunt.  164.  But  we  have  found 
but  one  decision  in  the  courts  of  this  country  in  which  such  a 
bond  is  held  absolutely  void  {Coihren  v.  ConnaughUmj  24  Wis. 
184);  and  in  that,  the  court,  speaking  of  the  statute  incapaci- 
tating attorneys  from  becoming  sureties,  say:  "This  statute 
does  in  terms  deprive  attorneys  practicing  in  any  of  the 
courts  of  this  state  of  the  legal  power  or  ability  of  becoming 
a  surety  on  any  undertaking,  and  this  is  not  a  personal  privi- 
lege which  the  attorney  may  waive,  but  the  law  evidently  in- 
tends to  disqualify  them  from  entering  into  such  contracts.'* 
From  this  we  infer  that  the  language  of  the  Wisconsin  statute 
differs  materially  from  the  language  of  the  statutes  of  other 
states,  and  their  rules  of  court  upon  the  same  subject.  In 
Kentucky  they  have  a  statute  prohibiting  any  officer  firom 
taking  any  attorney  as  a  surety  on  a  bail  bond;  yet,  for  the 
reason  that  it  does  not  declare  a  bond  with  such  surety  void, 
the  court  say  it  is  merely  directory,  and  hold  that  the  surety, 
though  an  attorney,  is  bound:  Holandsworth  v.  Commonwealth^ 
11  Bush,  617.  Such  is  also  the  construction  placed  upon 
statutes  of  similar  import  in  Ohio,  Illinois,  Missouri,  and 
Kansas:  Sherman  v.  State^  4  Kan.  570;  nicks  v.  Chouteau^  12 
Mo.  342;  Wallace  v.  ScoleSy  6  Ohio,  429;  Jack  v.  People,  19 
111.  68. 

We  have  no  statute  upon  this  subject  which  applies  to  pro- 
ceedings in  civil  cases.    Our  rule  reads:  ''No  attorney  or  othor 
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officer  of  the  court  shall  bo  surety  in  any  cause  pending  in 
court,  except  under  special  leave  of  the  court'':  47  Tex.  626, 
rule  60.  We  think  the  general  understanding  of  the  courts 
and  of  the  bar  in  our  state  has  been  that  the  rule  was  merely 
intended  to  protect  the  officers  of  the  court  against  the  impor- 
tunity of  litigants;  that  it  is  merely  directory,  and  hence  if 
an  officer  become  a  surety  in  contntvention  of  the  rule,  his 
act  is  neither  void  nor  voidable.  The  purpose  of  the  regula- 
tion is  sufficiently  accomplished  by  punishing  the  offender  for 
contempt  of  court  without  holding  the  bond  a  nullity.  To 
follow  even  the  modified  practice  of  the  court  of  king's  bench, 
and  to  hold  an  obligation  with  such  surety  even  voidable  upon 
exception,  is  to  apply  a  harsh  remedy  and  in  some  cases  to 
work  an  injustice,  which  the  court  in  adopting  the  rule  did 
not  contemplate. 

We  think  the  court  below  erred  in  holding  the  bond  void, 
and  for  this  error  the  judgment  will  be  reversed  and  the  cause 
remandedy  with  instruction  to  remove  the  cause  as  prayed  for 
in  the  petition  for  that  purpose. 


AirmAvrr  semd  vot  bs  Siohxd  by  deponent^  nnloM  required  by  atatutei 
SMttm  r.  Berry,  70  Am.  Dec  82G. 

AmnAvrr  DxnvxD:  BhdUm  t.  Berryf  70  Am.  Deo.  826;  amandment  of 
affid»Tit:  Tmm§  ▼.  WUharow^  77  Id.  117,  and  note  119;  BalUU  t.  Chkago  eie, 
iLB.Co.,92ia.99A. 

AirmAVir  gahhot  bs  Used  nr  Oa8%  uxlos  It  is  PaopiBLr  Entitlbd} 
ITatem  V.  Bektig,  76  Am.  Deo.  746. 


Pullman  Palaob  Gab  Company  v.  Pollook. 

OnOfOH  CABRDEBa.  --SLBBmrO-OAB  OOMPABT  Bl  BoUim  TO  ElBKUlBB  Rba« 

80HABLB  Cabb  In  guarding  paaaengera  from  tbefti  and  if  throngh  the 
mnt  of  snch  care  the  peraonal  efibcts  of  a  paaaenger,  inch  as  he  might 
reasonably  carry  with  him,  are  stolen,  the  company  is  liable  therefor. 

Idu  —CoMPAinr  Owsijuq  axd  Operatdto  Slbepino-gab  is  Sull  Passbn- 
GIR  Carrixr,  and  is  liable  as  snch,  notwithstanding  the  fact  that  the 
main  compensation  for  the  passenger's  transportation  waa  reoeiyed  by 
the  railway  company,  to  whose  train  the  sleeping-car  was  attached. 

Ip.— Lr  Passenger  Retains  Exclusive  Custody  of  his  Baooaob,  Gab- 
IXBE  18  NOT  Resfonsiblb  foF  its  loB3,  unlcss  such  loss  resnlfcs  from  the 
ssrrier^s  negligence,  and  the  failure  of  the  passenger  to  use  reasonable 
in  reference  to  it  will  defeat  his  right  to  recorer. 


PuuLMAK  Paumhs  Cak  Ca  «.  Pollock.      [TezM^ 


AcTKor  Bguznt  tM  PbllnMa  Palaoe  Car  GoHfiaDy  to 
eo¥er  the  yalue  of  a  TRlJee  and  itootBrtants.    The  CmsIb a^paar 
in  the  opinioii. 

WUUam  Bwrjh  SeoU  and  J<mu^  amd  ToU  and  £m§a.  Cor 
the  appellant. 

<7.  A.  CutberBon^  fer  tbe  appellee. 


Stattqk,  J.  TfaiB  actioQ  vas  faram^t  bj  the  appeliea  4a 
recover  the  ^ne  of  a  valise  and  ite  cimteiiUy  oonastuig  af 
anch  artiefes  aa  penHjns  traveliof^  need  and  tvually  carry  «th 
them.  The  canse  was  tried  without  a  jmy,  and  a  jodginifliii 
was  DeDdeied  in  favor  of  the  plaintiff. 

The  facts  are  nndisputed,  and  are  in  anbataaoe  aa  folkiva: 
At  Marshall  the  appellee  engaged  and  paid  for  a  bettii  in  tiM 
aleepin^^car  of  tiie  i^ellant,  attacked  ton  tnainon  the  Texas 
and  Pacific  Bailway,  his  destination  being  Dallaa.  He  eiH 
tered  tiw  skeper  carrying  his  valise,  vvhicfaYie  placed  on  tlio 
floor  of  the  smoking-room.  When  the  iiain  arrived  at  Tecieil 
about  night,  it  was  ascertained  that  a  wreck  between  that 
place  and  Dallas  wdoUL  canee  some  delay,  mad  ibe  tcain 
backed  down  to  the  depot  and  stopped.  Pcflock  then  went  to 
the  telegraph-office  to  ascertain  how  long  the  train  woqM  be 
delayed,  leaving  the  porter  and  conductor  of  the  Pullman 
company  in  the  sleeper.  After  remaining  at  the  telegraph- 
office  a  short  time,  he  returned,  and  on  entering  the  car  £oa2id 
that  his  valise  was  missing,  and  that  the  porter  was  not  in 
the  car.  He,  however,  found  the  conductor  in  the  rear  end 
of  the  sleeper,  to  whom  he  made  known  his  loss,  whereuppn 
the  conductor  informed  him  that  he  was  then  on  his  first  trip 
as  conductor,  and  not  familiar  with  the  details  of  his  dutiss. 

The  loss  occurred  on  October  27, 1886,  and  the  train  reached 
Terrell  about  six  or  seven  o'clock  p.  m.  The  doors  of  the 
sleeper  were  open  when  the  appellee  returned  to  it  after  going 
to  the  telegrai^-offic&  The  evidence  tends  to  show  that  the 
porter  knew  that  the  appellee  deposited  his  valise  on  the  floor 
of  the  smoking-room  of  the  tleeper.  The  conclusions  of  law 
and  fact  found  by  the  judge  who  tried  the  cause  seem  not  to 
have  been  asked,  or,  at  least,  are  not  found  in  the  tranacripi. 
There  is  no  evidence  tending  to  show  the  true  relation  between 
the  railway  company  and  the  appellant,  or  tending  to  show 
the  true  relation  of  the  appellant  to  persons  who,  after  having 
acquired  the  right  to  be  transported  and  to  occupy  a  berth  in 


Oet  1887.]    PcxxMAR  Falacb  Car  Co.  it.  Pollock.  83 

its  deefer^  entered  it  wifli  hie  baggage,  fttrfber  then  as  ffaiB 
may  appear  from  the  Btatement  already  made.  Enough,  how- 
ever,  appeaza  to  ehoir  that  the  appellant  asenmed  to  the  ap- 
pellee tbe  dntiet  cf  a  carrier,  and  while  it  is  eridentlj  true 
that  it  did  not  mmmne  the  dnties  and  liabilitieB  which  the 
fqfngKW.  law  itxxpnm  upon  common  carriers  as  to  ordinary 
freight^  or  tiie  liabiKtiea  whidi  the  innkeeper  assnmes  to 
gnesti^  yet  we  see  no  reaaon  why  it  should  not  be  held  respon- 
eiUe  jost  as  any  coauBon  carrier  wonld  be  held  responsible 
tot  a  fiulnie  to  peiform  tiw  duties  wUeh  devolTe  npon  the 
coaman  carrier  in  velation  to  the  baggage  of  a  jmssenger 
which  is  not  given  into  the  carrier's  exclusive  custody. 

The  tme  rule,  in  this  class  of  cases,  we  believe  to  be  that 
asserted  by  the  saprone  eouvt  of  Maesaohiiietts  in  the  case 
of  Lewis  ▼.  Nm  Y^fk  Skeping  Car  Co.,  28  Am.  A  Eng. 
R.  R.  Cas.  150.  In  that  case,  it  is  said  that  ^  while  it  is  not 
liable  as  a  common  carrier  or  as  an  innholder,  yet  it  is  its 
clear  duty  to  use  reasonable  care  to  guard  the  passengers  frofu 
theft;  and  if,  through  want  of  aodi  care,  the  personal  effects 
of  a  passenger,  such  as  he  migkt  reasonably  earry  with  him| 
are  stolen^  the  company  is  liable  tlierefor.  Snch  a  rule  is  re- 
quired by  jmblic  poUey,  and  by  the  true  Interest  of  both  the 
passenger  and  the  company^  azid  the  decided  weight  of  author- 
ity  supports  it:  Woodn/g  SUepmg  Car  Co.  v.  DieU,  84  Ind. 
474;  PuUman  Balaee  Car  Co.  v.  Oaglord,  28  Am.  Law  Beg., 
N.  8.,  788.*' 

The  facts  that  a  railway  company  to  whose  train  a  sleeping- 
ear  may  be  attached  may  not  own  such  car  or  control  its  intei^ 
nal  management,  and  that  tbe  same  may  be  under  the  control 
of  a  company  who  does  own  and  operate  such  car,  and  that 
the  minimum  compensation  for  transportation  may  be  paid  to 
the  company  to  whose  train  the  sleeper  is  attached,  do  not 
deprive  the  company  so  owning  and  operating  a  sleeping-car 
of  the  character  of  passenger  carrier;  for  the  contract  of  such 
a  company  is  not  only  that  the  passenger  may  sit  and  sleep  in 
the  car  dining  the  joxuney  for  which  he  contracts,  but  it  goes 
farther,  and  binds  the  owner  of  such  car  to  transport  the  paa- 
senger  in  it,  or  some  like  carriage,  to  the  place  of  destinationy 
the  passenger  having  paid  the  fare  demanded  by  both  com- 
panies. 

If  passengers  by  raflway  train  retain  the  exclusive  custody 
of  their  baggage,  then  the  carrier  is  not  responsible  for  its  loss 
unless  this  results  from  the  carrier's  negligence;  and  the  fidl- 
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ure  of  a  passenger  to  Qse  reasonable  care  in  reference  to  it  will 
defeat  his  right  to  recover. 

In  the  case  before  ns,  the  court  below,  in  the  absence  of  oon- 
closions  of  fjEu^t  and  law  showing  to  the  contrary,  must  be  pre- 
sumed to  have  decided  this  case  in  accordance  with  the  rules 
we  have  announced.  This  involved  a  finding  of  hci  that  tlie 
valise  was  lost  by  reason  of  the  failure  of  the  appellant  to  uae 
such  care  as  the  law  requires,  and  so,  without  failure  on  the 
part  of  the  appellee  to  use  that  care  required  of  him.  Under 
the  evidence,  we  are  not  prepared  to  hold  that  such  a  finding 
of  fact  was  not  authorised,  and  the  judgment  must  be  affirmed. 

LiABnjTT  OF  OoMMOir  Oabbob  pob  Loob  or  PASsBiront's  Baqoaoss 
Imdktnapoik  He.  ML  JL  Ch,  v.  Ckn,  96  Am.  Doo.  610,  and  note  644;  LomimriUm 
ticJLJLCo.Y.  ir<a»ar»42A]ii.B0p.664kHidiioto664;  Lak$  Bhart  He  R.  M, 
Oo.  T.  FoHer.  64  Id.  319;  Bom  BaUrottd  ▼•  WkabeH^,  66  Id.  468;  Tower  ▼. 
UUea  He.  IL  S.  Co.,  42  An.  Deo.  S7,  88. 

SuBPDia-CAB  OoMPAVT,  DuTT  ow,  AB  TO  Pissbiqib'b  BllBCn:  lUmOiB 
OMra/ J2L  J^  Cb.  ▼.  J7aiMfy,  66  AiiL  B«p.  840^  aad  note  86^^  liabOil^off, 
lorrsfiuiiig  berth:  LatoreneeT.  PMmmPahe$  CorCb.,  66  Id.  68;  wid  m&m 
PtMmcm  Palace  Oar  Co.  t.  JSmcI;  26  Id.  2S2. 

Dvim  AHD  lifAHiMTiBi  OF  SLnmo-CAa  OoMPAnn.^/fi  CkmeraL  — 
Hie  ime  of  deepiiig-aun  apon  nflroadi  !■  oompttmtlTelj  reeont^  and  the  ad- 
Jndioatioos  are  not  entirely  hannonioiu  aa  to  the  aoope  of  the  dntieo  and 
liabOitiea  of  their  owners.  The  anthoritiea  eononr,  however,  in  holding  thitt 
the  law  does  not  impoae  npon  aaleepingHMr  eompaay  the  aerere  liabilitj  of  an 
innkeeper  or  a  common  oarxtoi  See  ^ton  ▼.  AMrflern  i^cOmoii  FoAue  C^ 
1  Flip.  600;  PvUman  Palaee  Car  Co.  r.  SnUA,  73  DL  360;  24  Am.  Bep.  258; 
WeM  T.  PuUman  Pahee  Car  Co.,  16  Abh.  F^.,  H.  8.,  362;  PvUman  Pa2aee 
Car  Co.  T.  Oa^Iord,  23  Am.  Law  Reg.  788  (Sap.  Ot  Ky.);  PuOmem  PaiacB 
Oar  Co.  ▼.  Oardmr,  16  Am.  k  Bng.  B>  Om.  324  (Sap.  Ct  Fk.);  Wcodn^ 
Sleephg  and  Parlor  Coach  Co.  r.  DieU,  84  Ind.  474;  43  Am.  Bep.  102;  and  it 
may  be  stated  as  a  general  role,  settled  by  the  weight  of  antiiority ,  that  meb 
companies  are  only  bonnd  to  employ  ordinary  care  and  watchfolneaa  or«r 
passengers  and  their  property:  Id.  lliey  owe  and  aasame  to 'their  patronn 
the  duty  of  exercising  snch  reasonable  gnard  over  them  and  their  property 
aa  the  circnmstanoee  admit  and  the  passenger  has  a  right  to  ezpeet»  bat  they 
do  not  incur  snch  liability  as  pertains  to  common  carriers  or  innkeepers r 
HUnoia  Cetdral  R.R.  Co.  v.  Hawiy,  63  Miss.  600;  66  Am.  Bep.  846. 

Nature  qf  CorUraH  bHween  Compcmy  and  PcLeeenger.  —  When  a  person  bayn 
the  right  to  the  nse  of  a  berth  in  a  sleeping-car,  the  ticket  he  receives  is  not 
intended  to,  and  does  not,  express  aU  the  terms  of  the  contract  into  which  he 
enters;  bat  this  contract  is,  for  the  most  part,  implied  from  the  natnre  and 
osages  of  the  employment  of  the  company.  Thos  the  aleeping-car  company 
holds  itaelf  ont  to  the  world  as  famishing  safe  and  comfortable  car8»  and 
when  it  sells  a  ticket,  it  impliedly  stipalates  that  it  has  farnished  snch  cars: 
^  Lewis  y.  New  York  Sleeping  Car  Co.,  123  Mass.  267,  273;  66  Am.  Rep.  852. 
It  likewise  impliedly  stipalates  to  nse  all  reasonable  and  proper  meana  to 
preserve  order  and  decornm  in  the  sleeping-car,  to  famish  and  keep  on  hand 
snch  sapplies  and  conveniences  as  are  osaally  found  in  like  cars,  and  arc  nocce- 
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my  to  the  health,  comfort,  and  safety  of  passengen,  and  also  to  permit  the 
pananger  to  qnietiy  and  peaceably  oceapy  his  both  for  the  time  engaged: 
J/orie  ▼.  F^Obmm  Palace  Car  Co.,  106  JH  222;  46  Am.  Rep.  68a.  On  the 
etiier  hand,  the  peaaenger  impliedly  agrees  to  oonduct  himself  in  a  qniet  and 
orderly  manner,  to  take  proper  care  of  the  berth  while  it  is  in  his  possession, 
and  to  give  it  np  at  the  end  of  his  journey  in  as  good  condition  as  when  assigned 
to  him,  neceesary  wear  excepted;  Id.  A  sleeping-car  company  mnst  treat 
all  persons  whose  patronage  it  has  solicited  with  laimeas,  and  without  nn- 
Jiist  diacrimination.  Where  there  are  bertha  not  engaged,  it  is  the  duty  of 
tibe  company,  upon  the  payment  or  tender  of  the  cnatomaiy  price,  to  furnish 
them  to  ^plicants  when  properly  called  for  by  vnobjectionable  persons;  and 
it  b  liable  tar  a  breach  of  such  duty  to  the  party  injured  thereby:  Id. ;  and 
wmBlm^v.  SavtikrnlhMnuMn  Palace  Car  Co,,  I  Flip.  SOO,  606.  But  it  is  net 
honmd  to  furnish  a  berth  until  the  applicant  therefor  becomes  entitled  to 
transportation  by  the  railroad  company  a?  a  passenger;  and  he  must  also  be 
entitled  to  the  transportation  for  such  routes^  distances^  or  under  such  cn> 
cmnstsnoae  as  the  latter  oompany  ahould  detnrnBue  to  be  those  under  which 
the  former  would  be  authorised  to  fumish  him  with  a  berth:  Lawrtnes  t. 
PMOman  Palace  Car  Co.,  144  Mass.  I;  50  Am.  Bep.  68.  But  where,  by  the 
puchaae  of  a  ticket  from  a  sleeping-car  company,  a  passenger  beoomee 
Qghtfnily  entitled  to  a  certain  berth  in  a  certain  car,  between  deaignateA 
itstinns,  he  is  entitled  to  a  ocntinuons  passage  in  inch  berth,  on  sneh  car,  or 
in  an  equally  dedrable  berth  on  an  equally  aaCs^  eonTenient^  and  eomf ortabW 
4eeping-car,  to  his  deetination;  and  for  n  breaoh  «f  ita  contraot  the  oompany 
nay  be  held  liable  in  damages:  Pullmam  Palace  Car  Co,  t.  Taylor,  65  Ind. 
153;a2Am.Bep.57. 

Can  Seqidred  as  to  Paeeenger^e  Propertif,  — Although  the  rigid  liabili^  el 
a  common  carrier  or  innkeeper  is  not  to  be  appliod  to  sleeping-car  companies^ 
Tet  sneh  oompanies  are  boond  to  protect  passengeri  and  the  property  aboot 
thsir  penooa,  espedally  during  deep.  The  cars  are  in  themselTee  an  inrita- 
tian  to  the  traTeliqg  publio  to  enter,  and  proteot  themaeWes  against  the 
of  a  long  jouney  by  disrobing  and  deeping;  and  the  passenger  in 
and  the  oompany  in  selling  the  ticket  contemplate  that  this  privi- 
ly win  he  improTcd.  The  company,  by  aooepting  compensation  under  theee 
cizeuiistanoes,  impliedly  undertakes  to  keqp  a  reaaonable  watch  orer  the  paa- 
SBDgerand  his  property:  Woodnif  Sieepmg  ami  Parlor  Coach  Co.  r.  Dklil,  Bi 
laL  474;  43  Am.  Rep.  102;  Xeioif  v.  New  Tori  Sleepmg  Car  Co.,  143  Mass. 
867;  56  Am.  Rep.  852.  But  the  faithful  performance  of  this  undertaking  oxk 
the  pert  of  the  compeny  is  the  limit  of  its  duty  in  this  respect^  and  its  breacb 
mnst  be  the  foundation  of  every  action  seeking  to  charge  the  compeny  with 
the  loss  of  articles  which  the  peasenger  has  taken  with  him  upon  the  car:  Wood- 
ntf  fikeping  and  Parlor  Coach  Co.  v.  Diehl,  64  Ind.  474;  43  Am.  Rep.  102;. 
PMium  Palace  Car  Co.  v.  Oaplord,  23  Am.  Law  Reg.  788  (Sup.  Ct.  Ky.).. 
^Ehe  company  can  only  be  made  responsible  by  eridence  of  its  neglect  to  keep- 
that  reasonable  guard  which  its  contract  implies  that  it  wiU:  IlUnoie  Central 
B.  £.  Co.  ▼.  Haml^,  63  Miss.  609;  56  Am.  Rep.  846.  The  mere  fact  that, 
proper^  was  lost  while  under  the  exdusiTO  ccntrbl  of  the  passenger,  unao- 
eompanied  by  any  other  proof,  raises  no  presumption  of  negligence  on  the 
psrt  of  the  oompany:  Tracy  y.  Pullman  Palace  Car  Co.,  67  How.  Pr.  154^ 
•ada^PnUman  Palace  Car  Co.  v.  Smith,  73IIL860;  24  Am.  Rep.  258;  HUB^ 
▼.  CUoB^o  eic  R.  Jl,  Co.,  72  Iowa,  228.  But  where  the  doors  of  the  oar  are  left 
open  and  unguarded,  so  that  unauthorized  persons  may  enter,  or  the  officers 
charged  with  the  care  of  the  car  leave  it  with'vt  that  supervLuon  by  tlieok 
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nitfub  ilio  fnwnnfim  nliiTr  aright  to  rely  on,  tbui  ia  held  to  be  Bodi  negl^panoe 
M  wnald  reader  the  eonpeaj  liable  foraloa:  Woodn^  Slttjimg  wid  Pmhr 
CmtikCo.y.  i>JdU;  S4 lad.  474;  43  Am.  Rep.  102;  TlUmm Ceff^brai R.  B.  CXt. 
Amm^,  63  Miae.  609;  65  Am.  B«p.  846;  ^Aim  T.  i8eif4lbflm  iN^^ 
Co.,  1  FUp.  600.  In  each  case,  its  liability  b  limited,  bowerer,  to  the  loea  of 
each  artideaaearevaaally  carried  by  a  paaeenger,  and  to  each  a  aom  of  mooey 
ae  may  be  deeoMd  leMoaably  neeeaaary  for  trarding ezpenaea:  Id.;  PuUman 
Pmhee  Car  Co.  t.  Gardmer,  16  Am.  ft  Bag.  R.  R.  Oaa.  824  (Sap.  Ct  Fk). 
And  if  the  party  anataining  the  leea  wae  gailty  of  negligenee  whidi  eontrib- 
ated  thereto^  there  can  be  no  recovery  againat  the  oooipany:  WhMmej^  r.  /V0> 
fiuifi  PcUaee  Car  Co.,  143  ICaea.  243.  Bat  a  aleeping-car  company  connol 
avoid  ita  liability  by  posting  in  the  car  a  notice  diaclaiming  reaponaibfli^  for 
paeeonal  property  in  bertha,  if  the  notice  ia  not  known  to  the  peaatingiir.  Lmtk 
T.  New  Twk8kgpkt§CmrCo.,  143  Id.  267;  66  Am.  Rep.  6S2. 

LiabUity  for  Pfraomai  iafmy  to  Pammger.  —  A  aleeping-ear  company  u 
lioXde  for  peraonal  injmiea  aoataiBed  by  a  paaeengei  tfaroagh  tiie  n^gligeot  or 
wrongfal  act  of  ita  aervant^  irhen  d<me  within  tiie  scope  or  general  eoorae  of 
hia  eaqployment*  Bat  the  mjafiea  moat  be  the  natoral  and  prozimate  con- 
ae^ence  of  anch  wrongfol  act,  otfaerwiae  tiiere  can  be  no  recorery:  JhiWrnm 
Pakuse  Car  Co.  r.  Barier^  4  CeL  344.  It  ia  immaflerial,  howerer,  «iuit  tiM 
wrongfol  act  waa  done  contrary  to  erdera^  and  a  rieeping-car  company  wm 
held  liable  to  a  paaaenger  injnred  by  the  negligence  of  ita  porter  in  leCting  a 
piatol  carried  by  him  fall  npon  the  floor  of  the  car,  althoogh  he  waa  cairy- 
ing  the  pistol  for  a  paaaenger,  and  had  been  ezpreariy  forbidden  to  emrry  any 
baggage  for  paaaengera:  Heinrkh  v.  PmBman  Palaoe  Car  Co.,  lOSaw.  80.  Bat ' 
a  railway  passenger  traveling  in  the  coach  of  a  aleepin^-^ar  company,  who 
aaataina  an  injory  throogh  the  negligenee  of  sneh  company,  may  maintain  an 
action  therefor  against  the  raSraad  compacny:  RaXbvad  Companf  v.  Walraih, 
88  Ohio  St.  461;  43  Am.  Rep.  433;  for,  in  the  aheenee  of  notioe  thattin rail- 
road company  will  not  be  Hable  for  defective  applianoaa  in  the  deeping-car, 
or  for  the  negligence  of  the  aervanta  of  the  aleeping^car  eompany,  a  paaaen- 
ger may  well  aasame  that  the  whole  train  ia  onder  one  general  management; 
Id.  And  the  law  will  not  penmt  a  railroad  company,  engaged  inthebaaiueaa 
of  carrying  peraona  for  hire,  throagh  any  device  or  arrangement  witii  a  aleep- 
ing-car  company  vHiooe  cars  are  need  by  the  railroad  conpftiy,  and  cooatitnts 
apart  of  its  train,  to  evade  the  daty  of  providing  proper  means  for  the  safe 
conveyance  of  thoae  whom  it  has  agreed  to  convey:  Pemughania  Company r. 
Boy,  102  U.  8.  451;  Thorpe  v.  New  York  He  R.  R.  Co.,  76  N.  Y.  402;  32.Am. 
Rep.  825;  and  see  Kinsley  v.  Railroad  Crnipamj,  125  ftfass.  64;  28  Am.  Rep. 
200.  So,  in  an  aeticxi  against  a  railroad  company  to  recover  for  bi^;gage  lost 
through  the  negligence  of  the  porter  of  a  s)eeptng-car,.  it  was  hdd  that  the 
railroad  company  was  liable  for  the  loss,  and  that  no  contracts  with  the 
aloeping-car  company  coolJ  relieve  the  railroad  company  from  each  liability: 
Ldmimrille  tie.  B.  R.Co.  v.  KaiKnbroger,  16  Lea,  380;  57  Am.  Rep.  23a 
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ATtACHMSSiT.  — li  is  not  reqidaite  to  the  TalidiJ^  of  a  levy  of  attaohmenl 
an  real  mtate  that  the  officer  shonld  go  upon  the  lanA,  or  into  iti 
Ticinity,  m  raakiiig  tbe  levj.  The  lieaaoqvired  trpon  property  attached 
dafaes  from  the  time  t^  o£oerindones  Hui  levy  «n  the  writ;  and  uritli- 
out  Bachindorscraent  the  levy  is  invalid,  whatever  otJber  acts  may  have, 
been  performed  by  the  officer  in  making  it. 

Tik  —  Lett  under  Writ  of  AiTACHXEifr  m  kot  Void  as  against 
Creoroii  Claimijco  under  a  jtinior  attachment,  beeanse  of  an  insaffi- 
dent  deacription  of  the  ptopeily,  the  deaeripbkm  ghren  at  the  time  the- 
levy  waa  indovaad  npoa  tiie  wvit  and  aigned  by  the  cAeer  beto|^ 
"also  storehonae  and  lots,"  it  being  conchisively  shovn  that  the  attocw 
ney  for  the  junior  attaching  creditor  well  knew  what  property  waa 
intended  to  be,  and  actnally  was,  levied  on. 

Ibl— Lux  or  ATTACHiaETr  m  nov  Puamrap  bt  Delav  xx  RcnmNino 
Writ,  which  was  iasned  in  Pebmaiy*  1862;  and  retaned  in  Jannary, 
1883,  it  appearing  that  the  attorneys  for  theiittachisig  creditor  used  dua 
dUigenoe  and  made  repeated  efforts  to  procure  the  return  of  the  writ. 

Both  psriieB,  appellaoi  and  aj^peUee,  claimed  tiUe  to  the 
tvo  lots  in  controversy,  under  J.  M.  Cupp  &  Ca,  and  through 
sheriff's  sales  made  binder  judgments  rendered  in  attachment 
snits  against  Cupp  A  Co.,  foiecloeing  attachment  liens.  The 
appellee  claimed  through  sueh  a  sale  made  July  8,  1883,  un- 
der a  judgment  rendered  May  19,  1883,  against  J.  M.  Cupp  A 
Co.,  and  a  deed  from  the  sheriff  conveying  the  property  to  the 
aj^tellee.  The  appellant  claimed  through  a  sale  made  June 
6)  1882,  under  a  judgment  rendered  March  10,  1882,  against 
the  said  J.  M.  Cupp  &  Co.,  and  a  sheriff's  deed  to  Jeremiah 
Biordan,  the  husband  of  the  appellant,  Josephine,  and  father 
of  the  other  appellants.  Jeramiah  Biordan  took  possession  of 
the  fnapBtty  a  tew  days  after  his  purchase,  and  afterwards 
died.  Twentf-one  writs  of  attachment  against  Cupp  A  Co., 
including  the  two  involved  in  this  suit,  were  placed  in  the 
hands  of  the  deputy  sheriff  of  Mitchell  County  within  a  few 
days  of  the  same  date,  and  were  numbered  from  one  to  twenty- 
one,  in  the  order  he  received  them.  The  writ  under  which 
appellee  claims  was  numbered  eight,  and  that  under  which 
agpeUaato  daam  waa  nixmbeoed  twdve.  Writ  number  eight 
was  iseued  Fehruaiy  10, 1882,  and  placed  in  the  hands  of  the 
effioer  in  the  morning  of  February  12, 1882,  with  instmctiona 
from  the  attorney  for  the  plaintiff  to  levy  it  upon  the  stock  of 
goods  and  the  lots  in  controversy,  which  were  then  owned  by 
and  in  the  poaseaaion  of  Cupp  &  Ca  The  officer  went  wiUi 
the  attorney  into  the  storehouse  upon  the  lots  in  controversy^ 
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mnd  there  publicly  declared  in  the  presence  of  witnesses  that 
he  levied  the  writ  upon  the  stock  of  merchandise  and  the  lots 
in  controversy.  To  the  attorney's  proposal  than  to  indorse 
the  levy  upon  the  writ,  the'  officer  said  he  would  get  a  correct 
•description  of  the  lots,  and  indorse  the  levy  on  the  writ 
This  writ  was  returnable  to  the  spring  term,  1882,  and  it 
appeared  from  the  sheriff's  return  indorsed  thereon  that  it 
was  levied  upon  the  property  in  controversy,  describing  it,  on 
February  12,  1882,  but  was  not  returned  until  January  2, 
1883.  Writ  number  twelve  was  issued  February  14,  1882, 
and  placed  in  the  hands  of  the  officer  on  the  same  day,  with 
instructions  from  the  attorney  for  the  plaintiffs  to  levy  it  upon 
the  same  property  that  he  had  been  instructed  to  levy  num- 
ber eight  upon.  No  indorsement  of  levy  was  made  by  the 
officer  upon  any  of  the  writs  of  attachment  against  Cupp  A 
Co.  until  about  February  20,  1882,  when  B.  H.  Looney, 
counsel  for  the  plaintiffs  in  writ  number  twelve,  wrote  the 
returns  upon  all  the  writs  of  attachment  for  the  officer,  in  the 
order  the  writs  were  numbered,  and  the  returns  were  signed 
by  the  officer.  After  indorsing  upon  writ  number  eight  the 
levy  upon  the  stock  of  goods,  Looney  added,  ^'also  storehouse 
and  lots/'  by  direction  of  the  officer,  without  giving  numbers 
of  lots  or  block.  The  levy  indorsed  upon  writ  number  twelve 
correctly  described  the  property  in  controversy.  In  October, 
1882,  after  the  return  day  of  writ  number  eight,  but  before  it 
was  returned,  the  officer  amended  his  levy  by  adding  a  more 
specific  and  correct  description  of  the  property.  Jeremiah 
Riordan  had  actual  notice  in  March,  1882,  that  writ  number 
eight  had  been  levied  on  the  property  in  controversy;  but 
Schneider  and  Davis,  plaintiffs  in  writ  number  twelve,  both 
testified  that  they  never  heard  of  such  levy.  Other  hctB  ap- 
])ear  in  the  opinion. 

J.  D.  Martirij  for  the  appellant. 
Ball  and  McCart^  for  the  appellees. 

Acker,  J.    It  is  provided  by  our  Revised  Statutes  that  ^  the 

writ  of  attachment  shall  be  levied  in  the  same  manner  as  is, 
or  may  be,  the  writ  of  execution":  Art.  167.  It  is  further 
provided  thai  *'  in  order  to  make  a  levy  on  real  estate,  it  shall 
not  be  necessary  for  the  officer  to  go  upon  the  ground,  but  it 
shall  be  sufficient  for  him  to  indorse  such  levy  upon  the  writ ": 
Art.  2291. 
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In  Sanger  Brothers  v.  TrammeU,  G6  Tex.  361,  it  is  said:  "This 
is  but  declaratory  of  what  the  law  was  previous  to  the  adop- 
tion of  the  Revised  Statutes:  Hancock  v.  Ilendersony  45  Id. 
479.  Neither  the  statutes  nor  the  decisions  of  this  state  have 
recognized  any  other  method  except  this  of  making  a  levy 
upon  land;  and  without  some  statutory  provision,  the  mode 
adopted  in  Texas  seems  to  not  only  be  the  proper,  but  the 
necessaryy  method  of  making  the  levy:  Drake  on  Attach- 
ments, sec.  236.  Whatever  other  acts  may  be  performed  by 
Ae  sheriff  in  making  the  levy,  the  indorsement  upon  the  exe- 
cntion  or  attachment  must  take  place  before  the  levy  is  com- 
plete. All  other  steps  are  unnecessary,  and  none  of  them,  by 
foroe  of  our  laws,  can  give  validity  to  a  levy  unaccompanied 
by  an  mdorsement.  Hence,  from  the  time  of  making  the 
indoTBement  must  be  dated  the  lien  acquired  upon  the  prop- 
erty." 

We  therefore  conclude  that  the  court  erred  in  its  finding 
that  the  act  of  an  officer,  in  going  upon  the  premises  on  the 
morning  of  the  12th  of  February,  1882,  and  there  declaring 
that  he  levied  the  writ,  under  which  appellee  claims,  upon  the 
property  in  controversy,  constituted  a  valid  levy.  But  is  this 
such  error  aa  requires,  under  the  facts  of  this  case,  a  reversal 
of  the  judgment  below?  We  think  not;  for  it  conclusively 
appears,  from  the  evidence,  that  the  levy  was  indorsed  upon 
the  writ  under  which  appellee  claims  prior  to  the  indorsement 
of  the  levy  upon  the  writ  under  which  appellant  claims. 

It  is  insisted  by  appellant  that  the  levy  upon  the  writ  under 
which  appellee  claims  is  void,  for  want  of  sufficient  descrip- 
tion of  the  property,  the  description  given  at  the  time  the 
levy  was  indorsed  upon  the  writ  and  signed  by  the  officer 
bebg,  ^also  storehouse  and  lots/'  Without  deciding  that 
this  description  would  be  anfficient  generally,  or  in  any  other 
case,  we  hold  that,  under  the  facts  of  this  case,  it  accom- 
plished all  that  the  most  specific  description  could  have  done, 
80  fiur  as  the  interest  of  appellants  is  concerned.  It  is  conclu- 
sively proven  tiiat  Looney,  who,  at  the  time  he  wrote  the  in- 
dorsements upon  the  writs,  was  attorney  for  Schneider  and 
Davis,  plaintiffs  in  the  writ  under  which  appellant  claimsi 
knew  that  the  officer  intended  the  levy  to  apply  to  the  prop- 
erty in  controversy.  His  clients  were  as  much  bound  by  this 
knowledge  of  his  as  they  would  have  been  had  the  fact  been 
communicated  to  them  personally:  Oivena  v.  Taylor ^  6  Tex. 
815;  Van  Hook  v.  TToZton,  28  Id.  72;  Cajain  v.  BmvnaUj  47  Id. 
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171;   Harrington  v.  United  States,  11  Wall.  356;   Siory  on 
Agency,  sees.  24,  140;  1  Story's  E!q.  Jar.,  6ec.  408,  and  note. 

It  clearly  appears,  from  the  evidence,  that  one  of  the  attor- 
neys for  plaintiff  in  the  writ  under  which  appellee  claima 
gave  Jeremiah  Riordan  actoal  notice,  in  March,  before  be 
purchased  in  June,  that  the  writ  under  which  appellee  claims 
had  been  levied  on  the  property.  We  think,  therefore,  thai 
the  court  did  not  err  in  finding  that  Riordan  was  not  an  inno* 
c^it  purchaser. 

Appellants  ccmtend  that  the  court  erred  in  overruling  their 
objection  to  the  testimony  of  the  witness  Looney,  given  on 
cross-examination,  "  because  there  were  no  allegations  in  ap- 
pellee's pleadings  to  authorize  such  evidence."  The  witness 
was  introduced  by  appellant,  and  had  testified  to* having 
written  the  levy  and  return  on  the  writ  under  which  appellee 
claims,  and  that  there  was  no  description  given  of  the  prop- 
erty in  the  levy  at  the  time  it  was  signed  by  the  officer  other 
than  "storehouse  and  lots.''  Aj^llee  had  alleged,  in  bis 
supplemental  petition,  that  plaintiff  in  the  writ  under  whicb 
appellant  claims  bad  notice  of  the  prior  levy  of  the  writ  under 
which  appellee  claims,  and  that  Jeremiah  Riordaa  had  no- 
tice. The  testimony  was  admissible,  under  the  allegations, 
in  explanation  of  qualification  of  statements  made  by  the  wit- 
ness on  his  direct  examination,  as  it  was  also  for  Om  purpose 
of  proving  notice  upon  clients  of  the  witness:  Qivmi  v.  Tajf^ 
loTy  6  Tex.  821,  and  authorities  $upra. 

It  is  insisted  by  appellant  that  the  laches  of  plaintiff  in  the 
writ  under  which  appellee  claims,  in  failing  to  have  it  returned 
until  January,  1883,  was  a  forf^ture  of  the  levy  as  to  appel- 
lant. It  appears  that  the  attorneys  for  plaintiff  in  the  writ 
made  repeated  efforts  to  have  it  returned  by  the  sheriff  ol 
Mitchell  County,  and  in  a  contest  upon  that  issue  between 
the  plaintiff  and  defendant  in  that  writ  this  oourt  held  that 
the  lien  was  not  lost:  City  Bank  v.  Cupp^  59  Tex.  268.  The 
plaintifib  in  the  writ  under  which  f^pellant  claims,  and  Rior- 
dan, the  purchaser  thereunder,  both  had  notice  of  the  prior 
levy  of  the  writ  under  which  appellee  claims,  and  we  con- 
chide  that  the  Uen  was  not  forfeited. 

We  find  no  error  in  the  record  that  we  think  requires  rever- 
sal, and  it  is  our  opinion  that  the  judgment  of  the 
court  should  be  affirmed. 


To  CoNsnruTB  Valid  Levy  os  Lakp,  sheriff  need  not  go  ugcn,  its  See 
Jhmocm  v.  Malnep,  77  Am.  Deo.  571^,  aad  note. 
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Levt  or  ATTAcnMXirr,  Vaudiit  or:  AUen  t.  McOolbf  96  Am.  Deo.  66» 
odawte 64;  ivkaft  wiffntiwl  to:  BolUater  ▼.  ChoiaU^ 21  Id.  674  >ad  Dot6677| 
MO  FnoBiaA  on  SBteatunay  aoo.  886  o,  280  k 

Wbr  or  AxTAODOEiiT  Void  bj  reMon  of  «»i-i*ifr>^  of  ^«*^*^*«^  ib««fais 
DittMi  T.  abwmonM^  20  Am.  Bop.  729. 

Wkit  or  Atzachmiht  is  qhlt  Eubcicai.  to  rhw^it  tiUoto  0oo4oira» 
«•  time  of  Ito  levy:  STcf^  t.  JTaiiZooe^  73  Am.  Deo.  6ia 


Laub  u  FmLiHi. 

HmmTMAna. — Mav  asb  Woiujr,  Livino  Xwiwhmi  xv  AMixaBBr,  do 

lOT  OotHU'ii'UYB  FAMiLTy  viUuii  the  mofttting  of  the  law  OBemptixig  tho 
huHiOitwoA  from  f ofced  nle  nnder  exeoatioiL  But  a  father,  and  his  iUe- 
glthnite  dnldren  firiiig  iritii  him^  oonstitate  a  family  each  as  may  eiinrt 
hflBHfeead  ii^it%  nA  moh  rights  oamMi  be  defected  by  the  fact  that 
the  fither  pormittsd  a  vonm  vxtt  vhom  ho  nalMrfally  oohsbited  to 
dveU  on  tho  kad. 

injnoNoflTCBpaflBtotrjrtille.    Tbe  opinion  states  the  case. 

8.  W.  Blotfol,  lor  tho  appellanL 

Bufv  Pnotj  fcr  the  appellee. 

Statton,  J.    This  is  an  action  of  trespass  to  try  tiUe,  which 
was  instituted  hy  the  appellant^  and  tried  without  a  jury.    It 
appears,  from  the  conclusions  of  fiact  filed,  that  the  appellant 
was  the  owner  of  the  land,  and  that  a  judgment  was  obtained 
against  him  on  which  an  execution  issued,  and  this  was  levied 
on  the  land  in  controversy,  which  was  subsequently  sold,  and 
at  that  sale  the  appellee  became  the  purchaser.    Those  pro- 
ceedings were  found  to  be  regular  and  sufficient  to  pass  title 
to  the  appellee,  unless  the  property  was  the  homestead  of  the 
appellant  at  the  time  of  the  levy.    The  facts  bearing  on  that 
question  are  thus  stated  in  the  conclusions  of  fact:  ''At  the 
date  of  said  levy  plaintiff  was  a  single  man^  had  never  been 
married,  but  was  living  in  a  house  on  said  land,  occupying 
(he  same  as  a  home,  and  had  so  resided  more  than  five  years 
before  said  time^   that  he  had   living  with  him  a  woman, 
with  whom  he  had  lived  and  cohabited  for  more  than  twelve 
years  before  the  levy,  and  two  illegitimate  children,  of  whom 
he  was  the  father  and  said  woman  the  mother;  that  he  and 
Baid  woman  and  children  lived  together  in  all  respects  as  hus- 
band and  wife  and  children,  except  that  he  and  said  woman 
bad  never  been  married." 
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It  further  appears  that  part  of  the  land  wae  cultiTatecL 
There  is  also  a  finding  that  a  sister  of  the  appellant  and  her 
children  lived  on  the  land,  which  was  contiguous  to  some 
owned  by  her;  but  as  this  fact  bears  no  influence  upon  the 
decision  which  will  be  made  upon  this  appeal,  the  particulars 
of  the  sister's  occupancy  need  not  be  stated. 

The  court  found  that  such  an  aggregation  of  persons  did  not 
constitute  a  fjamily,  within  the  meaning  of  the  law  exempting 
the  homestead  from  forced  sale,  and  entered  a  judgment  in 
fayor  of  the  defendant.  The  correctness  of  this  conclusion  is 
the  sole  question  in  the  case,  the  tract  of  land  containing  less 
than  two  hundred  acres. 

It  is  very  clear  that  a  familyy  such  as  is  contemplated  by 
the  constitution  and  laws  exempting  the  homestead  from 
forced  sale,  cannot  be  made  up  with  constituents  consisting 
only  of  a  man  and  a  woman  living  together,  as  were  the  appel- 
lant and  the  woman  with  whom  he  was  living.  The  law  pro- 
hibits and  makes  penal  such  cohabitation  as  existed  between 
the  appellant  and  the  woman  with  whom  he  lived;  and  it 
never  was  intended  that  persons  so  associated,  and  living  in 
plain  violation  of  law,  should  be  deemed  a  family,  which  it  is 
the  purpose  of  the  homestead  exemption  to  protect.  To  oon* 
stitute  a  family,  within  the  meaning  of  the  law  giving  the 
homestead  exemption,  the  persons  who  dwell  together  must 
not,  in  the  fact  of  so  doing,  be  violators  of  the  law  of  the  land. 

If,  however,  the  relationship  between  the  appellant  and  the 
children  who  lived  with  him  be  such  as  to  constitute  these 
persons  a  family,  then  his  homestead  right  must  be  recognised 
and  enforced,  notwithstanding  the  fact  that  his  cohabitation 
with  the  woman  was  illegal;  for  the  homestead  right  existing 
by  reason  of  and  for  the  protection  of  the  family,  of  whomso- 
ever composed,  cannot  be  defeated  by  the  fact  that  the  head 
of  the  family  permitted  another  person,  with  whom  he  unlaw- 
fully cohabited,  to  dwell  on  the  land:  Whitehead  y.  Toppj  69 
Mo.  415.  There  has  been  much  controversy  as  to  the  rela- 
tionship which  must  exist  between  persons  dwelling  together 
to  constitute  a  family,  within  the  meaning  of  the  laws  giving 
the  homestead  exemption;  but  we  will  not  attempt  to  recon* 
cile  them,  or  lay  down  a  rule  which  can  be  applied  in  all 
cases.  If  the  children  who  live  with  the  appellant  had  been 
bom  unto  him  in  wedlock,  no  one  would  question  that  they 
and  he  would  constitute  a  family  entitied  to  homestead  ex- 
emption, though  he  was  living  with  a  mistress.    They,  how- 
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erer,  were  not  so  bom  unto  him;  and  while  they  are  his  chil- 
dren in  &ct,  the  roles  of  the  common  law  refose  to  recognize 
them  as  his  children,  to  impose  upon  him  the  duties  and 
obligations  which  the  lawful  father  cannot  ayoid,  or  to  confer 
upon  them  the  right  to  support  and  paternal  care  which  the 
child  begotten  in  wedlock  has. 

The  harshness  of  this  rule  has  long  been  felt  in  England, 
and  in  some  of  the  states  statutes  have  existed,  and  still  ex- 
ist, which  compel  the  father  of  an  illegitimate  child  to  support 
it  or  contribute  to  its  support.  Such  statutes  well  illustrate, 
the  fiict  that  such  a  father  does  not  sustain  the  same  relation 
to  his  illegitimate  child,  with  reference  to  obligation  to  support 
it^  as  one  not  so  related  to  it  does.  Upon  what  theory  can 
statutes  such  as  we  have  referred  to  be  held  valid?  It  has 
usually  been  said  the  state  has  the  power  to  pass  such  laws 
in  order  to  protect  the  jmblio  fix>m  liability  to  support  the 
child,  and  this  may  be  admitted;  but  if  there  be  no  liability 
resting  on  the  father  to  support  the  child  other  than  such  as 
he  must  bear  in  common  with  other  members  of  societyt 
whence  the  power  to  impose  upon  him  the  entire  burden?  A 
statute  which  would  require  A  to  support  the  child  of  B  would 
most  probably  be  held  contrary  to  such  constitulional  provis- 
ions as  provide  for  equality  in  public  burdens,  or  would  be 
held  to  be  the  exercise  of  an  arbitrary  power  inconsistent  with 
that  relation  between  the  state  and  the  citisen,  which  all  gov* 
emments  not  thoroughly  despotic  recognise.  Such  statutes  as 
we  have  referred  to  are  standing  protests  against  the  common- 
law  rule  as  to  the  obligation  of  a  father  to  support  his  illegiti- 
mate  child. 

They  recognize,  however,  not  only  the  high  moral  obligation 
the  fether  is  under  in  such  cases,  but  also  the  natural*  obliga- 
tion which  the  common  law,  for  reasons  of  public  policy,  re* 
fused  to  enforce;  for  it  would  be  difficult  to  justify  a  law 
embracing  or  imposing  a  personal  obligation,  upon  the  sole 
ground  that  its  enforcement  would  compel  the  performance  of 
a  merely  moral  duty.  There  is  a  natural  obligation  on  one 
who,  out  of  wedlock,  has  brought  a  child  into  existence,  to 
support  it  during  the  years  of  its  inability  to  take  care  of 
itself. 

If  a  statute  existed  in  this  state  which  authorized  the 
iiftther  of  an  illegitimate  child  to  have  its  custody  and  made 
him  liable  for  its  support,  no  one  would  question  that  such  a 
father  and  child,  living  together,  would  constitute  a  family. 
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If^  irztbout  a  statote,  the  fathar  reoognisee  his  natural  and 
moral  obligatioa  to  the  child  and  takes  it  to  his  home  and 
there  supports  it,  is  his  ability  to  do  this  to  be  restricted  bj 
withholding  from  him  the  exemption  which  he  would  be  en* 
titled  to  if  he  did^  under  legal  compulsion,  that  which  he  does 
voluntarily?  Such  is,  in  our  opinion,  not  the  spirit  of  the  laws 
giving  exemptions.  No  stronger  natural  or  moral  obligation 
could  rest  on  the  appellant  than  that  which  he  is  under  to 
support  his  children  who  live  with  him,  illegitimate  though 
they  be;  and  we  are  unwilling  to  hold  that  nothing  short  of  a 
legal  obligation  to  support  them  will  suffice  to  make  them  oon* 
stituents  of  his  family. 

This  case,  in  its  facts,  is  much  like  the  case  of  BM  ▼•  Keack^ 
80  Ky.  44.  In  that  case,  property  claimed  to  be  exempt  was 
seised  and  sold  under  execution,  and  it  appeared  that  the 
person  claiming  the  exemption  without  marriage  had  lived 
with  a  woman  for  about  twenty  years,  she  passing  for  his  wife 
and  having  by  him  one  son,  then  about  nineteen  years  of  age. 
The  father,  mother,  and  son,  constituted  the  family,  and  in  dis- 
posing of  the  case  the  court  said:  "  It  may  be  true  that  the 
appellee  and  the  woman  residing  with  him  were  living  in 
adultery,  and  that  he  may  not  have  been  strictly  under  any 
natural  or  legal  obligation  to  support  her;  and  counsel  for  ap- 
pellant contends  that  it  would  be  against  puUic  policy,  as  well 
as  the  spirit  of  the  exemption  laws,  to  treat  persons  thus 
dwelling  together  as  entitled  to  its  salutary  provisions.  But 
it  is  not  necessary  to  dedde  how  the  exemption  laws  should  be 
construed  or  administered,  if  they  alone  were  to  be  afibcted. 
For  whatever  may  be  their  offenses,  or  the  relation  they  sustain 
to  each  other,  appellee  was  under  a  natural  and  moral  obliga- 
tion to  support  his  in£Eint  son,  though  he  may  have  been  bom 
out  of  wedlock;  and,  so  far  from  being  against,  it  is  in  ac- 
oordance  with,  the  spirit  of  the  law,  as  well  as  public  policy, 
that  he  should  be  treated  as  a  member  of  the  family  of  ai>- 
pellee." 

We  are  of  the  opinion  that  the  appellant  and  his  children 
constituted  such  a  family  as  is  entitled  to  the  homestead  ex- 
emption, that  the  property  in  controversy  was  not  subject  to 
forced  sale,  and  that  judgment  should  have  been  rendered  in 
his  favor. 

The  judgment  of  the  district  court  will  be  reversed  and  here 
rendered  in  favor  of  the  appellant. 

It  is  so  ordered. 
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Wbit  Oramnmf  "FAm&T'wxnmr  IfiASDO  or  bEKraair  Lawss 
tetlwateiidediiototo  VFocfe  t.  JaiMi,  61  Am.  Dm.  tte^HML 

Wm  IS  •^Hbad  of  F^jolt"  wxibih  Mjuvoki  or  Homnup  Laws 
8se  JTcAe  ▼.  0'i?o«r^  S  Am.  8t  Bep.  679.  As  to  wbat  cofutitetM  lunily 
vitlim  mwining  of  hoaneetead  law,  aee  IfSZiOM  r.  CodbtNii  96  An.  Dm.  663| 
fataiT.  JTandbfi;  99  Id.  683.  and  note  684. 

Hmbbbbap  SisASim*  abb  id  >■  LohuUiT  ComnnnD:  Ji^  t.  Sfcr^ 
B[«  1  Ab.  8L  BspL  654;  JD^MT.  OSIilMm^  79  An.  Dta.  86a 

Webb's  Tk»*BDniBB  of  Himcbrbad  Bioar  sr  ABAnoBiBB  hbb  Bob- 
BAVBc  BmooBmkm  qf  CkriaUe,  96  Am.  Dmu  41^  aota. 

Wm  Fxbmaxxbxlt  Sbpabath>  bbok  bib  HnBABB  vt  ^^■■■ttt, 

ARBB  HD  KbOXJBCT  TO  SUPPQBT  HbI^  MAT  AOQUZBB  A  HOMBBTBAS:  KlUh 

kf  ▼.  BwiAomt  99  Abl  Bep.  31. 

Fabbbt,  thptoh  hbtbb  Mabbibi^  amy  witoBufully  ckim  a  homartid,  if 
h>hMlmiywiailum^»ffli^Citi»Bt»cMa,irtwM<iititiodtopro^^ 
AKiT.  Vim47€U.7aL 


Intebnational  eto.  Bailboad  Compajty  v.  Tbub- 

PHONB   BTa    COMPAHT. 

f60  Uxaa,  277.] 
DAXiOBH  —  AlABODOB  8bR8B  OF  WbOBO  OB  IbBDIS  MAT  BOT  OOBBnTUTB 

Lbqal  Babd  fob  EzBKPLABr  Damaobs  in  an  aotioa  by  a  oofpotaiion 
for  a  malicKNti  and  opptcnivo  tmpan  committed  npon  iti  proportyy  yst 
bIhb  tiie  miilt  of  nusk  trMpasa  !■  t»  impair  tlM  oredit  of  fheoorpora- 
tfan  sad  BBbjeei  it  to  tiM  CKpomo  of  Ekigatioa.  lor  thMB  inlBiiM  ift  ia  «B. 
titled  to  1*1^^^  aadli  damafle. 

BfumoB. — Ik  AcnoH  AOAzxar  CoBFOBAixojff  fob  MAUoiovni  Tbbvam^ 
dedantiona  made  by  a  aervant  of  the  defendant  indicating  bis  own  reck- 
Im  lafinenDoe  to  eenae^QiiMM  regavdmg  liie  treepas  are  madnnmble 
in  evidenoa.  Bat  <»thcr  denlimJiopa  ol  anch  aervant  In  legard  to  tbo 
oomplained  o^  made  beloto  ita  oeomletiMi*  and  ooBoeniinB  a 
rithin  the  Boope  of  hii  anthoritj^  aie  admiiaible,  aa  tending  to 
dhov  the  ammfu  of  the  defendant. 

Ibi — OoPCunnoB  of  Wimaa.  — The  teatitiimiy  of  &  witneai  thai  he  knew 
the  Milling  of  aa  order  to  **  woA  *  a  train  between  two  atat  Jena  named, 
bnt  not  atatittg  what  that  meaning  wao,  ia  not  open  to  tho  objecitien  tkat 
it  statM  the  condnBion  of  the  witneip. 

DaMABO. — BZBMPLABT    DaMAOBS.    WHBH  AlLOWBD,   SHOULD  BB  FBOFOB- 

noflBD  to  the  aetoal  damages  snstained;  and  ten  thonaand  doDan  ezem- 
plarydainays,  whsntiiaactaaldaiaagifMloBndbytheJBrywerebBttwo 
hundred  doUars^  is  clearly  exoessiTey  and  ahonld  be  set  adde.  8nch  dia- 
pfaportion  manifeatB  that  the  jaiy  wwe  inAnenoad  by  paanon*  pr^Jodiei^ 
*   or  partiality. 

AcnoH  to  recover  damages  fisr  a  malieioas  trospass.    The 
ofdnion  states  the  case. 

E%acheifm  amd  FroadMny  for  the  appellant 

Waelder  and  Vpson^  tor  the  appellee. 
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Gaines,  J.  This  was  an  action  brought  in  the  court  beloir 
by  the  appellee  against  the  appellant  to  recover  damages, 
actual  and  exemplary,  for  the  destruction  by  appellant's 
agents  and  servants  of  a  portion  of  appellee's  tel^aph  and 
telephone  line. 

The  first  question  presented  is  raised  by  the  assignment 
that  the  court  erred  in  overruling  appellant's  exception  to  so 
much  of  the  petition  as  sought  to  recover  exemplary  damages. 
The  plaintiff  sued  as  a  corporation;  and  appellee  contends  that 
a  corporation  can,  in  an  action  of  this  sort,  recover  only  actual 
damages.  In  their  written  argument  in  support  of  this  posi- 
tion, counsel  frankly  admit  that  they  have  found  no  direct 
decision  upon  the  point,  either  by  our  courtSi  or  the  courts  of 
other  states,  or  of  England.  It  is  argued,  however,  that  such 
damages  are  never  awarded  solely  by  way  of  punishment,  but 
are  given  in  a  proper  case  for  the  purpose  of  example  and 
punishment,  as  a  compensation  for  mental  pain  suffered  bj 
the  plaintiff  by  reason  of  the  outrages  or  oppressive  conduct  of 
the  defendant;  and  that  a  corporation,  being  an  artificial  per- 
son, and  having  no  mind  to  suffer,  is  incapable  of  receiving 
the  specific  injury  upon  which  such  damages  must  be  based. 

It  may  be  difficult  to  defend,  upon  sound  reasoning,  the 
doctrine  of  vindictive  damages  now  so  firmly  intrenched  in 
the  common  law,  upon  the  theory  that  they  are  allowed  alone 
for  the  purpose  of  punishment  and  the  good  of  society;  but 
admitting,  for  the  argument's  sake,  that  the  position  of  coun- 
sel upon  this  point  is  correct,  it  must  be  answered  that  there 
are  other  elements  of  injury  besides  ''the  sense  of  wrong  or 
insult "  which  offered  a  legal  basis  for  exemplary  damages; 
such,  for  example,  as  loss  of  credit  and  expense  of  litigation. 
These  injuries  corporations  may  suffer  as  well  as  individuals; 
and  hence  we  conclude  that  when  a  malicious  and  oppresnve 
trespass  is  committed  upon  their  property,  they  have  the  right 
to  claim  such  damages,  the  amount  to  be  fixed  by  the  jury,  as 
in  other  cases,  in  some  proportion  to  the  actual  damage  and 
the  detrimental  consequences  to  the  plaintiff  proved  upon  the 
trial. 

With  one  exception,  the  declarations  of  Painter  to  R.  J[. 
Brackenridge  —  the  admission  of  which  is  complained  of  in 
the  second  assignment  of  error  —  were  properly  admitted  in 
evidence.  Painter  was  in  the  employment  of  defendant,  and 
the  testimony  shows  that  he  was  its  agent,  charged  with  the 
duty  of  removing  plaintiff's  poles  from  the  right  of  way.   The 
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dedarations  were  about  a  matter  in  the  scope  of  hiB  authority, 
and  before  the  traiiBaction  to  which  they  referred  was  com- 
pleted. They  tended  to  show  that  the  defendant's  officers  or 
agents  claimed  tliat  plaintiff's  line  was  parth  on  defendant's 
right  of  way,  and  that  they  had  determined  to  remove  the 
pedes.  This  applies  to  all  the  declarations  except  the  state- 
ment that  ''lie  [^Painter]  would  obey  orders  if  it  broke 
owners."  Under  tlie  issues  made  in  this  case,  according  .to 
the  anibority  of  the  ruling  in  the  case  of  Htnuton  etc.  Ry  Co. 
T.  VtSMy  63  Tex*  819,  we  are  of  the  opinion  that  that  declara- 
tion  should  have  been  excluded. 

AppeUanVs  third  assignment  of  error  is  not  well  taken. 
The  testimony  which  was  objected  to  proved  directly  the  pull- 
ing up  of  the  poleB,  and  tended  strongly  to  show  that  it  was 
done  by  order  of  defendant's  train-master,  Painter.  The  wit- 
ness testified  that  he  was  sent  by  Painter  to  one  Jack,  an  engi- 
neer on  the  railroad,  with  a  train  for  orders;  that  the  engineer 
received  the  orders,  which  were  to  *'  work ''  the  train  between 
San  Marcos  and  Hunter  Station,  and  that  they  knew  what  was 
meant.  This  was  objected  to  on  the  grounds  'Uhat  it  appeared 
from  the  testimony  itself  that  the  witness  was  not  stating 
£acts  within  his  own  knowledge,  but  fix>m  information  and 
belief  and  was  stating  conclusions  as  to  the  meaning  of  the 
orders  he  supposed  Jack  to  have  received."  But  the  evidence 
is  not  obnoxious  to  these  objections.  All  the  witness  testified 
to  was  peculiarly  within  his  own  knowledge,  except  as  to  the 
orders  received  by  the  engineer.  He  does  not  say  that  these 
were  communicated  to  him  by  the  latter,  and  the  presumption 
must  be  that  he  knew  them  of  his  own  knowledge.  The  wit- 
ness says  he  knew  the  meaning  of  the  orders,  but  does  not  say 
what  that  meaning  was,  and  hence  that  portion  of  his  testi- 
mony is  not  liable  to  the  objection  interposed  by  appellant, 
that  it  states  the  conclusions  of  the  witness. 

Appellant  filed  a  motion  for  a  new  trial  upon  the  ground, 
among  others,  that  the  exemplary  damages  found  by  the  jury 
were  excessive.  The  motion  was  overruled,  and  this  action  of 
the  court  is  assigned  as  error.  The  actual  damages  found  by 
the  jury  were  but  two  hundred  dollars.  The  evidence  would 
not  have  warranted  more  than  this  amount.  The  verdict, 
however,  was  for  ten  thousand  dollars  as  exemplary  damages. 
U  is  difficult  to  lay  down  any  rule  by  which  to  test  the 
question  of  excess  in  a  verdict  for  vindictive  damage.  They 
are  very  largely  in  the  discretion  of  the  jury.     But  it  is  said, 
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in  the  case  of  the  Railroad  Co.  v.  NiehoUj  AxiBtm  Term,  1882; 
^  Exemplary  damages,  when  allowed^  should  be  in  proportion 
to  the  actual  damages  sostained.^  This  langaage  was  quoted 
with  approbation,  and  the  mle  acted  upon,  in  the  case  of 
Willis  and  Brother  v.  MeNeiU,  64  Tex.  466.  In  botti  the  cases 
cited,  the  verdict  was  held  excessiTe.  In  the  fonDtr,  the  pro- 
portion of  actaal  to  exemplary  damages  was  as  one  to  four, 
and  in  the  latter  (approximately)  as  one  to  twebre.  In  the 
case  before  ns,  the  proportion  is  as  one  to  fifty.  Tliere  is 
nothing  in  the  evidence  to  make  tins  case  an  exoeptioDal  case 
for  exemplary  damages.  The  verdict  is  clearly  exoessm,  and 
it  is  manifest,  from  the  disproportion  between  the  aotusl  in- 
jury  sustained  and  the  aggregate  sum  awarded,  thai  the  jury 
were  influenced  by  passion,  prejudice,  or  partiality.  Theii^ 
fore  it  should  have  been  set  aside,  and  a  new  trial  awBided. 

The  other  questions  presented  by  the  assignments  of  emr, 
and  not  directly  or  indirectly  considered,  are  not  likely  ts 
arise  upon  another  trial,  and  need  not  be  discmsed. 

For  the  errors  which  have  been  pointed  ont,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


iMPAntMBKT  ev  Csima  is  proper  mbjest  lor  twwhlMillin  fai  §XUmlag 
dmmAgni  Petkme  v.  Sheppamm^  94  Am.  Deo.  488^  and  note, 

Rbootebt  wnx  bx  CosanatD  vo  OmawauaoiKr  Damaosb,  in  ■husciii  <f 
qrcmrotMiowi  of  aggraTatiaa:  Hari  t.  SL  LtmiM  efa.  Ry  Oau»  4  Am.  St.  Bep. 
874^  and  note. 

ExxMFLABT  DAMAOSSy  injuj  to  feelings  m  element  of;  8t^m%  t.  Ttkg/n^ 
Co.,  69  Aql  Rep.  623;  Porter  v.  Aii^nMui  6^,  86  Id.  464*  Oenenl  rales  with 
respect  to  allowance  of:  Autl^  v.  WUmm^  10  Am*  Dee.  707»  oste^  BtmAmm 
R.  R  C<K  y.  Kendridt,90Jd.  832. 

ExsKPLABT  Daxaais  in  aetioBs  ol  tfeapass:  Perkim  v.  Tcmie^  80  Am.  Dea 
149;  Best  v.  AU^  81  Id.  338;  Meagher  v.  DriteoO,  96  Id.  759. 

Judgment  fob  Exemplabt  Daxaobs  will  bot  bb  Revbbsed  nnlev  m 
excessive  as  to  warrant  belief  th&t  the  rerdict  was  the  result  of  prejudie^ 
passion,  or  cormption:  Sheekp  v.  Ktamu  dtp  S*y  Ok,  4  Am.  8t  Repk  80% 
endnote;  Jodbrasti^e ste.  i?*y  <>.  v.  itoi0<^  S2 FUl  324. 

JcBT  HATB  Right  to  Oftb  Daxaobs  nr  PBORBrnoir  to  Oaaumauanm 
Of  Agobavation  abi>  Odtraob:  PesAtne  t.  Sktgpummt  94  Anw  Deo.  468|  and 
will  rarely  be  interfered  with  in  estimating  them:  Ntw  Orfecmf  cte.  i^.  JE.  Gs. 
▼.  Hurst,  74  Id.  790,  note. 
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Bynum  V.  Pbestok. 

leo  TbzaIi  S87.] 

PiAAScra. — It  n  nor  Ebbob  to  Ovebbulb  ExcBRuni  to  Pbtitiov 
bMed  on  the  ground  that  the  exhibits  filed  therewith  oontmdiot  th« 
•n^gationa,  where,  although  the  petition  refers  toezhibite  as  having  been 
made  parts  thereof,  it  appears  from  an  inspection  of  the  transcript  that 
no  such  ezhibitB  are  cantained  in  the  record. 

BnosTKh.  — Bbskstial  Slbxbntb  or  Ebtoppbl  abb,  —  1.  A  false  xepMssn- 
tatioa  or  coooealment  of  material  fiscts;  2.  The  representation  mnal 
have  been  made  with  a  knowledge  of  the  facts;  3.  The  party  to  whom 
it  was  made  most  hare  been  ignorant  of  the  trath  of  the  matter;  4.  It 
mnst  have  been  mads  willi  the  intention  that  the  other  party  shonld  act 
vpon  it;  sad  6,  The  other  party  mnst  have  been  induced  to  act  on  it. 

Tsk — Facts  LfsuBnciBirT  to  Stop  Vbndexs  ot  Lakd  vbom  CLAiifiH« 
Tetlb  thsbrd.  — The  vendees  of  land  executed  notes  for  the  porohase- 
money,  bat  neither  in  the  deed  to  them  nor  in  the  notes  was  a  lien 
for  their  payment.  A  small  part  only  of  the  porchase-mco^ 
paid,  and  the  vendees  af tsrwuds  left  the  knd,  and  the  vendor 
lesBmed  possession.  After  the  pnrchase-money  notes  were  barred  by 
limitation,  the  vendor  brought  soit  against  the  vendees,  alleging  their 
abandonment  of  the  land,  and  praying  a  cancellation  of  the  deed  as  a 
ckmd  vpon  his  title.  EeH  that  the  defendants  were  not  estopped  by 
those  facts  from  settbig  up  their  l^gal  title  to  the  land  in  contruversy. 

Suit  to  remove  deed  as  a  clood  open  title.  The  opinuvi 
Biates  the  case. 

W.  J.  Oraham  and  H.  L.  SUme^  for  the  appellants. 

/.  H.  Jones  and  Q.  H.  Oauld^  for  the  appellees. 

QAiNESy  J.  Appellees,  on  the  twenty-third  day  of  January, 
1877,  sold  to  appellant  Bynnm  and  one  S.  F.  Menifee,  who 
was  the  ancestor  of  the  other  appellants,  and  is  now  dead,  the 
tract  of  land  which  is  the  subject-matter  of  this  suit.  For 
the  consideration  of  the  conveyance,  the  vendees  executed  six 
promissory  notes,  each  for  1151.50;  two  being  payable  twelve, 
two  twenty-four,  and  two  thirty-six  months  after  date,  and  all 
reciting  that  they  were  given  for  the  purchase-money  of  a 
tract  of  land  sold  on  the  day  of  their  date.  The  deed  also 
recites  the  execution  of  the  notes  for  the  purchase-money,  but 
in  none  of  these  instruments  was  the  vendor's  lien  expressly 
reserved.  The  vendees  went  into  possession,  but  in  1880  or 
1881  Menifee  abandoned  his  possession,  and  died  in  an  ad- 
joining county  before  the  bringing  of  this  suit.  Bynum  also 
removed  from  the  land  in  1883,  and  it  seems  very  shortly 
thereafter  appellees  took  possession  through  a  tenant,  and  so 
held  it  until  the  time  of  the  trial.    They  brought  this  suit  to 
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remoYO  the  deed  as  a  cloud  upon  their  title,  and  obtained  a 
judgment  to  that  effect. 

The  first  assignment  of  error  is,  that  the  coort  erred  in  oyer- 
mling  defendant's  exception  to  plaintiffs'  original  petition  and 
their  trial- amendment.  In  their  statement  under  this  assign- 
ment, counsel  for  appellants  saj  *'They  [meaning  plaintiffs] 
allege  that  the  notes  given  for  the  land  reserves  a  lien  on  it, 
but  they  make  the  notes  a  part  of  the  petition,  and  the  notes 
show  for  themselves  that  they  contain  no  lien."  But  we  find 
that  although  the  petition  refers  to  exhibits  as  having  been 
made  parts  thereof,  no  such  exhibits  appear  in  record,  and 
hence  there  is  nothing  upon  the  face  of  the  petition  as  set  out 
in  the  transcript  to  show  that  the  allegation  that  the  lien  was 
reserved  is  not  true.  From  the  record  before  us  we  must  hold 
that  the  exceptions  to  the  petition  were  properly  overruled. 

We  do  not  think  it  necessary  to  consider  the  other  assign- 
mentiS  in  error.  They  raise  the  question  whether  the  plaintiffs 
make  out  a  case  in  their  testimony  which  entitled  them  to 
a  judgment  for  the  land.  The  deed  and  notes  introduced  in 
evidence  showed  that  no  lien  was  expressly  reserved  for  the 
payment  of  the  notes.  It  was  an  executed  sale,  and  the  ven* 
dors  having  parted  with  the  title  had  no  right  to  dais:  % 
revision  upon  the  failure  or  refusal  of  the  vendees  to  pay  the 
purchase-money.  But  appellees  claim  that,  by  the  conduct 
of  the  vendees,  appellants  are  estopped.  They  proved  as  to 
Menifee  that  he  paid  very  little  on  the  notes  (not  enough,  the 
court  found,  to  pay  a  reasonable  rent  on  the  land  for  the  time 
he  occupied  it),  and  that  he  left  it  in  1880  or  1881.  No  wit- 
ness testifies  to  any  fact,  showing  satisfactorily  why  he  left  it. 
But  he  never  returned,  and  died  in  another  county.  Bynum 
also  paid  very  little  of  the  purchase-money,  and  moved  from 
the  place  to  another  about  three  miles  distant,  in  the  spring  of 
1883.  He  testified  that  he  left  it  because  "  it  was  sickly,"  and 
that  he  had  abandoned  his  claim  to  it.  Appellee  Harris  tes- 
tified that  he  talked  with  Bynum  in  the  winter  of  1886  and 
1887,  and  that  the  latter  said  he  had  abandoned  the  place; 
but  upon  cross-examination  said  he  was  not  certain  that  he 
may  not  have  said  he  had  left  the  plaoe.  He  did  not  testify 
to  any  conversation  with  Bynum  before  he  took  possession. 
Baxter  testified  that  Bynum  told  him  just  before  the  trial 
"  that  Menifee  had  abandoned  the  land,  and  that  he  could  not 
pay  for  it,  and  had  quit  it"  One  McCord  testified  that  By- 
num said  to  him  "  that  the  place  was  sickly,  and  that  he  had 
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let  it  go  back  to  Preston  and  Harris '';  but  upon  cross  aaMn* 
ination  admitted  that  be  did  not  remember  that  Bynnm  said 
that  ho  bad  tnmed  it  over  to  Preston  and  Harris.  This  wit- 
ness also  said:  ''My  impression  was,  that  Bynnm  said  he  bad 
abandoned  the  place,  and  bad  turned  it  over  to  Captain  Pres- 
ton, and  the  impression  was  made  on  me  fix>m  the  fact  that 
Bynum  said  he  had  quit  it,  and  the  fact  that  Preston  was  in 
possession."  This  is  in  substance  all  the  evidence  bearing 
upon  the  question. 

When  Menifee  left  the  premises,  none  of  the  notes  were 
barred,  but  when  Bynum  left  all  were  barred  but  the  two  last, 
and  the  theory  of  the  appellees  is,  that  by  leaving  the  place 
the  vendees  induced  them  to  believe  that  they  had  surrendered 
all  their  rights  under  the  deed,  and  to  repose  upon  that  belief 
until  the  notes  were  barred,  and  that  thereby  an  estoppel  was 
created.  But  we  fail  to  perceive  any  ground  upon  which  this 
claim  can  be  successfully  maintained.  Appellees  are  pre- 
sumed to  have  known  the  law,  and  to  be  aware  that  a  mere 
abandonment  by  the  vendees  would  not  reinvest  them  with 
title  to  land  they  had  conveyed  away;  and  it  cannot  be  sup- 
posed that  any  prudent  man  would  be  induced  by  this  alone 
to  forego  his  remedies  for  the  enforcement  of  his  lien  for  the 
purchase-money.  The  conduct  both  of  Bynum  and  Menifee 
is  lacking  in  the  essential  elements  of  an  estoppel.  These  are 
given  in  a  leading  text-book  upon  this  topic  as  follows:  1. 
*' There  must  have  been  a  false  representation  or  concealment 
of  material  facts;  2.  The  representation  must  have  been  made 
with  a  knowledge  of  the  facts;  8.  The  party  to  whom  it  was 
made  must  have  been  ignorant  of  the  truth  of  the  matter; 
4.  It  must  have  been  made  with  the  intention  that  the  other 
party  should  act  upon  it;  and  6.  The  other  party  must  have 
been  induced  to  act  upon  it ":  Bigelow  on  Estoppel,  484;  see 
also  Steed  v.  Pettyy  65  Tex.  490;  Blum  v.  Merehanty  68  Id.  400. 

Now,  in  the  case  before  us,  there  were  no  representations  by 
the  vendees,  nor  any  silence  on  their  part,  when  it  was  their 
duty  to  have  spoken.  Nor  was  there  any  act  done  or  word 
uttered  by  them,  or  either  of  them,  as  shown  by  the  evidence, 
which  manifests  an  intention  that  it  sboold  be  acted  upon 
by  their  vendors.  Neither  of  the  vendees  told  appellants,  or 
either  of  them,  that  they  had  abandoned  the  land  because 
they  could  not  pay  for  it;  and  that  the  vendors  could  take  it 
back.  It  appears,  therefore,  that  appellants  assumed  that 
their  vendees  had  surrendered  the  land  because  they  were  not 
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able  to  pay  the  porchaBe-moneyy  but  the  Tendees  did  not  au- 
thorise auch  an  aflsnmption  by  any  declaration  made  by  them. 
They  are  not  ehown  to  have  made  any  declaration  concerning 
the  matter  until  the  notes  were  barred.  That  the  mere.failure 
to  pay  the  notes  and  the  taxes  on  the  land  and  removal  fix^m 
the  premises  would  not  bar  their  legal  right,  whatever  the 
action  of  the  owners,  we  think  too  plain  for  argument. 

We  know  of  no  case  in  which  this  ground  of  action  or  de- 
fense has  been  sustained  upon  such  a  slender  foundation.  The 
case  made  by  appellee  is  insufficient  upon  the  authority  of 
every  decision  cited  by  counsel  to  support  it:  Love  v.  Barberj 
17  Tex.  317;  Willictm  v.  ChandUr,  25  Id.  11;  Scdby  v.  Sweatt, 
28  Id.  714;  Page  v.  Amim^  29  Id.  53;  Mayer  v.  Ramsey^  46  Id. 
375.  To  these  a  number  of  later  cases  may  be  added:  EchoU 
V.  McKie,  60  Id.  41;  Peters  v.  Clements^  52  Id.  140;  Blum  v. 
MercJiant,  58  Id.  400;  OriTnes  v.  WdihiTiSj  59  Id.  133;  Grinnan 
V.  Dean^  62  Id.  218;  Steed  v.  Petty,  65  Id.  490. 

If  the  vendees  after  their  abandonment  had  told  a  third 
person  that  they  had  surrendered  all  claim  to  the  land  to 
their  vendors,  and  that  the  latter  alone  had  the  right  to  sell  it, 
and  acting  upon  these  representations  such  person  had  bought 
of  the  vendors,  then  the  vendees  would  have  been  estopped. 
But  the  abandonment  of  the  land  by  them  and  the  resump- 
tion of  possession  by  their  vendors  would  not  constitute  such 
an  inducement  as  would  justify  a  purchase  from  the  vendors 
to  claim  this  equity;  and  it  seems  clear  to  us  the  vendors 
themselves  occupy  no  higher  ground. 

If  appellees  had  shown  that  Menifee  and  Bynum  notified 
them  that  they  were  unable  to  pay  their  notes,  and  that  they 
had  abandoned  the  property,  and  would  no  longer  claim  it, 
and  had  authorized  them  to  take  possession,  and  if  the  former 
relied  upon  this,  and  took  possession  and  forbore  to  sue  until 
the  notes  were  barred,  they  may  have  had  a  better  case.  But 
that  is  not  the  case  made  in  the  record,  and  we  do  not  deem 
it  proper  to  decide  it  in  advance. 

The  claim  of  appellants  is  unconscientious,  and  in  any  other 
than  a  legal  sense  unjust;  and  the  case  of  appellees,  though 
brought  about  by  their  own  laches,  is  a  hard  one.  But  the 
law  is  inexorable,  and  it  is  our  duty  to  declare  it,  and  not  to 
bend  it  so  as  to  meet  the  abstract  justice  of  the  case. 

For  the  error  of  the  court  in  holding  appellants  estopped  to 
Bet  up  their  legal  title  to  the  premises  in  controversy,  the  judg- 
ment is  reversed  and  the  cause  remanded. 


Dec  1887.]  Alsup  v.  Jobdah. 

Acts  avd  DmcLABATioiia  CaxasaorniQ  Eroppcl  zv  Paoi  AaNpAnyt 
▼.  .F^c^  2  Am.  St  Rep.  293^  uid  cases  ooUected  in  note  S96. 

ESTOFPEL    FROM    KOT    GiVINO    NOTICB    OV    ClADC    OF    TiTLB:    Otffqf   T. 

O'BeUtjf,  57  Am.  Rep.  424,  and  note  429-433;  Andermm  t.  irtfM/e»  47  Id. 
W4,  and  note  401.  And  see,  as  to  wfaat  mnet  appear  in  order  that  daelara- 
iions  or  conduct  of  parties  shall  operate  as  estoppel  in  rsspeet  to  title  to  veal 
property,  DamB  t.  Damt,  85  Am.  Dec  157;  Mmiim  t.  ZeflMocA,  M  Id.  865; 
MUltr  ▼.  MUkr,  100 Id.  538;  Eodge$w.  Eddy,  08  Id.  612;  WekMiOn w.  Batik, 
amie,  p.  23. 


Alsup  V.  Jordan. 

FftAcnoi.  -— Rbbujimhjs  BnuLUBiosr  of  Eyidwiob  jboh  Jubt  d  sot  Cteocnro 
FOB  RxTEBaAL  of  the  judgment,  where  it  BMsiiBatlj  appears  tnm,  tbs 
whole  case  that  the  evidence^  if  sdmitted,  eoold  not  have  JnflnmMnwl  the 

▼erdict. 

DiToscK.  — TALionT  OF  Deobeb  of  Divobci  18  NOT  AwtAn.Aiff.il  OB  the 
ground  that  the  special  district  judge  who  tried  the  case,  and  rendered 
the  decrae,  was  the  county  judge  of  the  county  when  tiie  trial  htgm 
Althowgh  he  be  such  an  officer  aa  is  forbidden  by  the  eonatitation  to  hold 
another  i^oe^  his  acceptance  and  exercise  of  the  duties  of  another  office 
would  operate  an  abandonment  of  the  office  to  which  he  had  formediy 
qoalified,  and  his  act  as  special  judge  would  be  yalid. 

haasATiojx  of  Actions.  —  Undxb  Txxab  Rsviskd  Stavotmb,  Asncui 
8222;  Tofx  LnmKD  fob  Ck>iiXBNOEiiBNT  OF  Cbbtain  AonoNS  doss 
HOT  Bboin  to  Run  against  married  women  until  the  removal  of  .the 
disability  of  coverture;  and  a  married  woman  should  not  be  denied  the 
benefit  of  this  provision,  because  the  courts  recognize  her  right  to  main- 
tain aotions  for  the  protection  of  exempt  property,  when  necessary,  to 
enaUo  bar  to  protect  herself  against  the  acts  of  her  husband  and  others. 

SnaonoNB.  ^ Teems  "all  household  and  kitchen  fumitnre"  may  include 
a  piano  kept  and  used  for  the  purpose  of  instructing  the  children  of  the 
family  in  music,  if  the  statute  places  no  limit  on  the  value  of  the  house- 
hold and  kitchen  furniture  whioh  it  declares  shall  be  exempt. 

IBi  — WbBXIIBB  SXXMFTIQN8  FBOX  FOBCBD   SaLB  BzTBNI)  FUBTBEB  THAN 

TtaBT  ouoHT  h  for  the  consideration  ol  the  legislature,  it  being  the 
plain  duty  of  the  courts  to  enforce  the  legislative  intent^  aa  manifested 
by  the  letter  and  spirit  of  the  statute. 

The  opinion  Btates  the  case. 

Drury  field  and  R.  L.  Hightower^  for  the  appellants. 

Statton,  J.  The  appellee  brought  a  suit  for  divorce  against 
her  hoflband,  A.  J.  Jordan,  in  April,  1882,  and  obtained  an  in- 
junction restraining  her  husband  from  selling  the  property 
which  belonged  to  them,  and  from  interfering  with  her  man- 
agement and  possession  of  the  homestead  and  other  property. 
She  was  also  given  the  control  of  their  five  children  during 
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the  peDdency  of  the  suit  On  February  6, 1888,  an  order  was 
made  authorizing  the  appellee  to  sell  all  the  personal  property 
belonging  to  herself  and  husband  to  raise  means  to  support 
herself  and  children.  A  decree  of  divoice  was  granted  on 
September  13,  1884. 

On  January  29, 1883,  the  appellants  obtained  a  judgment 
in  a  justice's  court  against  A.  J.  Jordan,  on  which  an  execu* 
tion  issued  February  10, 1883,  and  this  was  levied  on  a  cow 
and  two-year-old  heifer,  the  only  cattle  owned  by  Jordan  and 
wife,  and  also  upon  a  piano  owned  by  them.  This  property 
was  sold  under  execution,  and  this  action  was  brought  by  Mrs. 
Jordan  to  recover  damages,  actual  and  exemplary,  on  account 
of  the  sale  of  this  property,  which  is  alleged  to  have  been  ex- 
empted from  forced  sale. 

The  petition  alleges  that  the  property  was  exempt  fix^m 
forced  sale,  and  charges  that  the  appellants,  knowing  of  this, 
and  of  the  pendency  of  the  suit  for  divorce  and  the  orders 
made  therein,  against  the  protest  of  appellee,  maliciously, 
and  with  intent  to  injure,  vex,  harass,  and  distress  her, 
caused  the  same  to  be  seized  and  sold  under  their  execution. 
There  was  a  verdict  and  judgment  against  the  appellants  for 
damages,  actual  and  exemplary. 

There  is  no  complaint  of  the  charge  of  the  court,  except 
that  it  informed  the  jury  that  the  piano  was  exempt  from 
forced  sale  if  it  was  used  by  the  plaintiff,  or  by  her  and  her 
husband,  as  a  part  of  the  furniture  of  their  home.  In  this 
ccmnection  the  court  instructed  the  jury  "that  the  word  ^fur- 
niture' includes  a  supply  of  necessary,  convenient,  or  orna- 
mental articles  for  a  residence,  and  for  the  purpose  of  teaching 
their  said  chUdren  music  thereon."  There  is  no  assignment  of 
error  presented  which  questions  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  and  it  must  therefore  be  assumed  that 
the  appellants  concede  the  sufficiency  of  the  evidence  to  au- 
thorize the  jury  to  find  that  the  material  averments  of  the 
petition  were  proved. 

''The  defendants  offered  to  prove  by  Henry  Field,  Esq.,  that 
he,  as  the  legal  adviser  and  attorney  for  defendants,  went  to 
J.  O.  Hazlewood,  one  of  the  attorneys  of  record  for  S.  E.  Jor- 
dan in  the  suit  for  divorce  against  her  husband,  A.  J.  Jordan, 
and  inquired  of  said  Hazlewood  why  he  did  not  stop  the  sale 
of  the  property,  the  sale  of  which  is  complained  of  in  this 
cause,  to  wit,  the  cow  and  yearling  and  piano,  and  that 
Hazlewood  replied  that  ^we  don't  want  the  old  property,'  and 
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that  tiuB  coDTeroation  was  after  the  levy  on  said  property  was 
made,  and  before  the  sale,  and  that  said  witness  commnni- 
cated  said  statement  of  J.  6.  Hazlewood  to  8.  A.  Alsnp,  one 
of  the  defendants,  before  the  salo  of  the  property."  This  evi* 
dence  was  objected  to,  on  the  ground  that  it  was  immaterial, 
and  did  not  bind  plaintiff,  and  the  objection  was  sustained. 

Whether  Hazlewood  had  authority  to  make  such  a  state- 
ment or  not  would  be  important  on  the  question  of  the  right  of 
appellee  to  recover  actual  damages;  but,  if-  he  had  not  au- 
thority to  bind  appellee,  it  may  be  true  that  his  connection 
with  her  business  was  such  as  would  have  made  his  statement 
admissible  when  shown  to  have  been  communicated  to  the 
appellants  before  the  sale,  for  the  purpose  of  illustrating  the 
animua  of  the  appellants  in  causing  the  property  to  be  sold. 
However  this  may  be,  the  uncontroverted  evidence  shows  that, 
before  the  sale  was  made,  the  appellants  were  fully  advised  of 
the  fact  that  Mrs.  Jordan  was  unwilling  that  the  property 
should  be  sold,  when,  if  the  testimony  had  been  admitted,  it 
oonld  not  have  influenced  the  verdict.  The  testimony  of  the 
witness  would  tend  to  show  that  he,  as  the  legal  adviser  of  ap- 
pellants, was  of  the  opinion  that  the  property  was  not  subject 
to  forced  sale,  and  the  inference  is  very  strong  that  the  in* 
quiry  made  by  him  was  for  their  benefit  If  so,  they  ought 
not  to  have  relied  upon  the  statement  of  any  one  not  known 
to  have  authority  from  Mrs.  Jordan  to  speak  for  her.  If  it 
were  erroneous  to  exclude  the  evidence,  no  injury  could  have 
resulted  from  this,  tear  with  full  knowledge  of  the  opposition 
of  Mrs.  Jordan  to  the  sale  the  appellants  caused  it  to  be 
made.  They  also  had  actual  knowledge  of  the  proceedings  in 
the  divorce  suit,  the  legal  effect  of  which  we  will  not  consider 
onthisappeaL 

The  decree  divorcing  Mrs.  Jordan  from  her  husband  was 
objected  to  on  the  ground  that  the  special  judge  who  tried 
the  case  was  county  judge  of  Harrison  County.  If  a  special 
judge,  within  the  meaning  of  the  constitution,  be  such  an  offi- 
cer as  is  forbidden  to  hold  another  office,  then  the  acceptance 
and  exercise  of  this  office  would  operate  an  abandonment  of 
the  office  to  which  he  had  formerly  qualified,  and  the  act  of 
the  special  judge  would  be  valid:  State  v.  Brinlerhoff,  66  Tex. 
46.  We  do  not  wish,  however,  to  be  understood  to  hold  that 
a  special  judge  is  such  an  officer  as  is  forbidden  by  the  con- 
stitution to  hold  another  office,  for  that  question  is  not  involved 
in  this  case. 
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This  action  was  brought  on  September  29, 1885^  and  the  ap» 
pellanta  asked  the  court  to  instruct  the  jury,  in  effect,  that 
under  the  facta  in  this  case  the  statutes  of  limitation  ran 
against  Mrs.  Jordan  from  the  time  the  sale  was  made.  This 
the  court  refused.  Mrs.  Jordan  continued  a  married  woman 
until  September  13,  1884.  The  statute  provides  that  *'  if  a 
person,  entitled  to  bring  an  action  other  than  those  mentioned 
in  chapter  1  of  this  title,  be  at  the  time  the  cause  of  action 
accrues  ....  a,  married  woman,  the  term  of  such  disability 
shall  not  be  deemed  a  portion  of  the  time  limited  for  the  com- 
mencement of  the  action,  and  such  person  shall  have  the  same 
time  after  the  removal  of  her  disability  that  is  allowed  to 
others  by  the  provisions  of  this  titie":  R.  S.,  art  8222.  The 
fieust  that  the  right  of  married  women  to  maintain  action  for 
the  protection  of  exempt  property  has  been  recognized  by  the 
decisions  of  this  court,  in  cases  in  which  the  exercise  of  such 
a  power  became  necessary  to  protect  her  against  the  acts  of 
her  husband  and  others,  furnishes  no  reason  why  the  plain 
language  of  the  statute  shall  not  be  given  effect 

If  subsequently  to  the  passage  of  the  statute,  to  which  we 
have  referred,  the  legislature  had  expressly  empowered  wives, 
situated  as  was  Mrs.  Jordan  pending  the  divorce  suit,  to  insti- 
tute suits  such  as  this,  we  would  not  feel  authorised  to  hold 
that  such  legislation,  by  implication,  re{>ealed  the  statute  re- 
ferred to.    There  is  no  such  legislation,  however. 

The  special  charge  referred  to  in  the  seventh  assignment  of 
error,  in  so  far  as  it  was  applicable  to  the  £Eu;ts  of  the  case, 
was  embraced  in  the  charge  given,  and  no  injury  could  have 
resulted  from  the  refusal  of  the  court  to  give  it  The  evidence 
of  the  appellants  themselves  would  have  forbidden  a  finding 
that  they  did  not  require  the  officer  to  sell  the  property;  for 
when  he  proposed  to  release  it,  they  threatened  him  with  a 
suit  for  damages  if  he  did  so. 

It  is  evident  that  the  value  of  the  piano  entered  into  the 
verdict,  and  it  is  urged  that  the  charge  of  the  court  in  regard 
to  its  exemption  was  erroneous,  and  that,  as  matter  of  law,  it 
was  properly  subject  to  forced  sale.  The  statute  provides  as 
follows:  "The  following  property  shall  be  reserved  to  every 
family,  exempt  from  attachment  or  execution,  and  every  other 
species  of  forced  sale  for  the  payment  of  debts:  ....  all 
household  and  kitchen  furniture":  R.  S.,  art  2335.  The 
general  definition  of  "  household,"  when  used  as  a  qualifying 
word,  is  pertaining  or  belonging  to  the  house  or  family,  and  it 
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18  80  evidently  used  in  the  statute  under  eoneideration,  the 
porpoee  of  wldch  is  to  exempt  articles  belonging  to  a  family. 
And  in  aoch  a  connection,  the  word  '^furniture"  is  one  of 
very  broad  sqpdfieaiion,  and,  according  to  lexicographers,  em- 
braces a  supply  of  necessary,  conyenient,  or  omammxtal  arti- 
cles with  which  a  residence  is  equipped.  The  statute  declares 
that  ^^  the  ordinary  signification  shall  be  applied  to  words,  ex- 
cept words  of  art  or  words  connected  with  a  particular  trade 
or  Bolgect-matter,  when  they  have  the  signification  attached 
to  them  by  experts  in  sueh  art  or  trade,  or  with  reference  to 
SQch  subject-matter":  R.  S.,  art  3138. 

The  charge  of  the  court  gave  to  the  words  '^  household  fur- 
niture" their  ordinary  signification,  and  if  it  went  further,  it 
was  in  the  direction  of  restriction,  in  that  it  made  the  article 
in  question,  which  may  be  exempt  because  ornamental,  ex- 
empt if  used  for  the  purpose  of  instructing  the  children  of  the 
family  in  music.  The  words  used  in  the  statute  are  not  words 
of  art,  nor  of  trade  having  a  technical  meaning,  and  when  used 
without  some  qualifying  word,  we  are  of  the  ofHuiim  that  there 
is  nothing  in  the  subject-matter  to  which  they  relate  which 
forbids  their  being  given  the  significaticm  which  the  court  be- 
low gave  to  them* 

Loc^ng  to  the  entire  article  giving  the  exemption,  it  is  evi- 
doit  that  the  l^slature  did  not  intent  to  limit  the  exemp- 
tions to  such  things  as  are  necessaries  to  the  family.  It 
exempts  "  the  family  library,  and  all  family  portraits  and 
pictures."  This  will  embrace  the  entire  collection  of  books 
belonging  to  the  family,  without  reference  as  to  whether  they 
are  such  as  convey  information  necessary  in  the  ordinary 
affairs  of  life,  or  such  as  merely  minister  to  the  pleasure  or 
amusement  of  the  family,  or  some  of  its  members.  It  also  ex- 
empts "one  carriage  or  buggy";  vehicles  convenient  but  not 
necessaries  in  every  family.  In  the  case  of  Tanner  v.  BillingSy 
18  Wis.  163,  86  Am.  Dec  755,  it  was  held  that  under  the  stat- 
utes of  Wisconsin,  exempting  property  from  execution,  a  piano 
was  not  exempt.  The  statute,  it  seems,  exempted  specific 
articles  of  household  furniture,  and  then  used  the  language, 
"and  all  other  household  furniture  not  herein  enumerated,  not 
exceeding  two  hundred  dollars  in  value." 

In  construing  the  statute,  the  court  very  properly  looked  to 
the  character  of  the  articles  of  household  furniture  specified, 
and  said:  "The  class  of  articles  mentioned  in  the  statute  in 
Immediate  connection  with  this  general  clause,  which  are 
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plainly  necessaiy  for  a  family^  fihow  that  by  thifi  claiue  the 
legislature  intended  to  indicate  other  articles  of  a  like  natoie. 
And  the  limitation  of  the  value  to  two  hundred  dollars,  which 
is  less  than  the  usual  cost  of  a  piano,  shows  that  these  could 
not  haye  had  reference  to  that  instrument" 

The  statute  of  this  state  now  in  force  places  no  limit  on  the 
value  of  the  household  and  kitchen  furniture  which  it  declares 
shall  be  exempt,  although  former  statutes  did. 

In  Eichardion  v.  Hall,  124  Mass.  287,  the  words  ^  household 
furniture,"  used  in  a  will,  were  held  to  embrace  bnmses,  stat- 
uary, and  pictures;  and  several  English  cases  are  cited  which 
held  that  these  words  embraced  articles  about  a  home  which 
are  only  ornamental.  The  matter  of  exemption  of  property 
from  forced  sale  was  deemed  by  the  people  of  thiB  state  so  im- 
portant that  they  were  not  content  to  leave  the  matter  to  the 
discretion  of  the  legislature,  and  they  therefiEue  placed  in  the 
constitution  the  provision  that  ^the  legislature  shall  have 
power,  and  it  shall  be  its  duty,  to  protect^  by  law,  from  finced 
sale,  a  certain  portion  of  the  personal  property  of  all  heada  of 
fjEunilies,  and  also  of  tmmarried  adults,  mala  and  female"; 
Const.,  art  16,  sec.  49. 

Whether  the  exemptions  given  go  ftirther  than  they  ought 
to  is  for  the  consideration  of  the  legislature;  the  courts  have 
no  duty  or  power  in  such  matters  othe^  than  to  enforce  such 
laws  as  the  legislature  may  enact;  and  in  arriving  at  the  legis- 
lative intention  as  shown  by  words  used,  the  courts  must  give 
to  such  words  the  signification  the  legislature  has  declared  it 
intended  them  to  have.  None  of  the  assignments  of  error  pre- 
sented show  any  reason  why  the  judgment  should  be  reveraedi 
and  it  must  be  affirmed.       

Brbonious  Rsjaonov  or  Evmsrci  Wmos  could  hot  Chanob  Bbbout 
IB  Ko  Gbouvd  iob  Rsvsbsal  of  Judokbht:  GtUng  t.  8haw^  01  Am.  Deo. 
646;  Hq/nenum  t.  Donneniery,  66  Id.  610;  and  error  in  admitting  evidence^ 
if  the  same  result  most  hare  been  reached  had  the  evidence  been  ezdnded^  is 
no  ground  for  reversal:  Oaiuon  ▼.  Madlffon,  82  Id.  660;  8imt  v.  Bopdont  70 
Id.  640. 

CovEBTum  Pbbvbntb  BuvHnio  of  Statotb  of  Ldiitatioiis  AOAonr 
MaBRniD  WoMAH:  Wikon  t.  WilKm^  06  Am.  Dec  104»  and  note  100;  Oomm$ 
▼.  Faman,  27  Am.  Rep.  470;  Caatner  ▼.  Wairod,  25  Id.  360. 

EzBKFnovs  — What  Things  Embbaoed  in  Txbm  "Houbbhold  Fubhx- 
tubb":  Motitague  v.  Sidtardson,  63  Am.  Dec.  173;  Harwell  v.  ParwoM,  76  Id. 
480;  Tanner  ▼.  BUUngB,  86  Id.  765;  Tmom  v.  PraU,  66  Id.  726;  Keuffon  ▼. 
Baher^  07  Id.  158»  and  note  161;  Rcmre  r.  Hart,  26  Am.  Rep.  772;  Fraemaa 
pn  Ezeontions,  sec  231.  In  Tanner  ▼.  BUiings,  wpra^  the  statate  exempted 
lertain  specified  articles  **  and  aU  other  household  fomitare  "  not  ez< 
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*  oortain  Talae,  and  it  wis  held  that  a  piano  of  Urn  than  that  vihM^  wUoh 
bdonged  to  one  who  waa  net  a  teaeher  of  nraale^  waa  not  ezempl  ihn^ 


AuMFTioH  Snjoorm  ovobt  to  bb  Liwbaij.y  Comnnna>  in  farttMfanoa 
d  the  benevolent  objeeti  for  which  th^  were  enaoted:  Simoari  t.  Browm,  03 
Am.  Dee.  578;  CTibaan  t.  WUUam$^  76  Id.  210»  and  notei  bat  yet  partiei 
filahnmg  their  beneAta  most  bring  themaelvea  at  leaat  within  the  e^rit  of 
ttair  prtmaknai  MaHkigm$  ▼•  StAardmm,  6S  Id.  178L 
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[69  TlXAi^  M».] 

Ikinia.  — Saui  or  Lavd  sr  AflBfT  of  Txawnm  Piani  No  Tru  «o 
ThjmoBABMM  when  there  ia  nothing  on  the  &ee  of  the  tmat  deed  anther^ 
iiing  the  tmatee  to  appoint  an  agent  to  make  the  eale  for  him. 

Im  —  Oivns  or  Tbdbtbb  n  Qni  or  PsBaoNiL  CoKVii>iiroi»  and  oannot  be 
delegated,  nnleai  anthority  ao  to  do  ia  ezpreedy  granted  in  the  inatm- 
mant  from  which  he  deriTca  hia  powen.  A  tmatee  empowered  to  aell 
€B  Bon-paymant  of  the  debt  to  Mcnre  which  the  tmat  ia  oieated  can  no 
man  ahaent  himaelf  while  the  aale  ia  going  on  than  he  can  make  it  at  a 
time  or  place  or  for  a  bhaiaoter  of  ennaidenitioa  dtflerent  from  that 
aathoriaad  in  the  deed  of  tmat. 

MflBvaaai — Tbobt  Dxoi — MoaaoACKnt  ob  Obibtob  nr  Dbbd  or  Tbvct 
Holm  Full  TmM,  legal  and  equitable^  to  the  landt  anbjeet  to  the  lien 
ereated  hj  the  inatmrnent  for  the  payment  of  the  debt  it  ia  giren  to  ae- 


liium — Plbaimho. — 1«  Aonovov  TtaaBAmro  Tbt  Titlii  vf  l>tnm^ 
AST  BAB  Hqfnam  which  entitle  him  to  require  the  plaintiff  to  pay  hia 
dabi  before  recovariog  the  property^  he  ahould  let  them  np  in  hia  an* 
aweri  and  he  la  not  entitied  to  anoh  afflrmatiye  relief  vnder  the  plea  of 
aotgvil^. 

Tbbspabs  to  try  title.    The  opinioD  states  the  case. 

Leaie  and  Amy,  and  EUgwe^  Lively ,  and  Kilgore^  for  the 
appellant. 

/•  O.  JTsarfry,  and  Etasbjf  and  MeOheBmey^  for  the  appellee. 

Wnxn,  C.  J.  This  was  an  aotion  of  trespass  to  try  title, 
brought  by  Mrs.  O'Neal  to  recover  of  Fuller  a  lot  of  ground 
and  the  improvements  thereon,  in  the  town  of  Wills  Point 
To  this  action  defendant  pleaded  a  demurrer  and  not  guilty. 
The  plaintiff  proved  title  in  herself  and  the  defendant  at- 
tempted to  deraign  title  from  her  and  her  husband  through  a 
deed  of  trust  executed  by  them  to  W.  A.  WilliamSv  to  secure 
a  debt  due  from  them  to  defendant,  and  a  sale  under  said  deed 
at  which  defendant  became  the  purchaser. 

When  the  deed  from  the  trustee  to  Fuller  was  offered  in 
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evidence,  it  was  objected  to  on  the  gioond  that,  by  its  own 
recitals,  it  showed  that  the  tmst  sale  was  not  made  by  the 
trustee  named  in  the  deed,  but  by  another  person  purporting 
to  act  as  the  agent  of  the  trustee,  and  for  other  reasons  not 
necessary  to  mention.  The  objections  were  sustained  by  the 
court.  A  judgment  having  been  rendered  for  Mrs.  O'Neal, 
the  defendant  appealed,  assigning  no  other  error  except  the 
ruling  of  the  court  upon  the  admissibility  of  the  deed.  This 
ruling  involves  the  question  as  to  whether  a  sale  by  an  agent 
appointed  by  such  a  trustee  passes  a  good  title  in  the  prop- 
erty sold  to  the  purchaser,  when  there  is  nothing  on  the  face 
of  the  trust  deed  that  authorises  the  trustee  to  appoint  an 
agent  to  make  the  sale  for  hiuL  There  was  no  such  author- 
ity contained  in  this  deed,  and  the  trtntee  was  absent  when 
the  sale  was  made.  The  office  of  trustee  is  one  of  personal 
confidence,  and  cannot  be  delegated,  unless  authority  so  to  do 
is  expressly  granted  in  the  instrument  from  which  he  derives 
his  powers.  The  course  marked  out  for  the  trustee  to  pursue 
must  bo  strictly  followed  by  him,  for  the  method  of  enforcing 
the  collection  through  such  deeds  is  a  harsh  one. 

The  grantor  of  the  power  is  entitled  to  have  his  directions 
obeyed,  to  have  the  proper  notice  of  sale  given,  to  have  it  to 
take  place  at  the  time  and  place,  and  by  the  person  appointed 
by  him.  Ho  gives  these  directions  because  he  thinks  that  a 
sale  made  by  the  person  selected,  and  under  the  circumstances 
stated,  will  be  to  his  interest,  and  make  his  property  produce 
the  largest  amount  of  money.  Of  the  prescribed  conditions, 
none  is  more  important  than  that  which  requires  that  the 
trustee  shall  in  person  make  the  sale.  He  is  chosen  because 
of  the  confidence  the  grantor  has  in  his  integrity  and  discre- 
tion. The  trustee,  in  making  the  sale,  and  during  the  time 
the  property  is  under  the  hammer,  is  expected  to  protect  the 
interests  of  the  grantor,  to  see  that  no  fraud  is  practiced  detri- 
mental to  his  interests,  and  that  no  improper  bid  is  accepted, 
and  that  the  property  is  not  knocked  off  without  giving  fair 
opportunity  for  it  to  bring  its  reasonble  value.  Perhaps  the 
agent  selected  by  the  trustee  to  attend  to  this  important  mat- 
ter is  not  one  to  whom  the  grantor  himself  would  have  in- 
trusted it  He  has  reposed  confidence  in  tiie  party  selected 
by  him,  and  that  confidence  cannot  be  transferred  without  his 
consent.  The  trustee  can  no  more  absent  himself  whilst  the 
sale  is  going  on  than  he  can  make  it  at  a  time  or  a  place  or 
for  a  character  of  consideration  difierent  from  that  authorized 
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in  the  deed.    These  views  are  bo  well  etipported  by  authoritj 

that  it  is  nnnecessary  to  further  elaborate  them:  Perry  on 

Trusts,  sees.  402,  499,  602  m,  602  x,  779,  780;   Graham  ▼. 

King^  50  Mo.  22;  11  Am.  Rep.  401 ;  Bales  v.  Pern/j  51  Mo.  451; 

mil  on  Trustees,  175;  Powell  v.  Tuttle,  3  N.  Y.  396. 

The  act  thus  performed  is  not  merely  ministerial,  such  as 
is  performed  by  a  crier  when  the  trustee  is  present  directing 
and  superintending  the  sale,  but  it  requires  an  exercise  of 
judgment  and  discretion  in  the  matters  mentioned,  as  well  as 
in  others.  Tbe  failure  to  perform  it  is  not  such  a  defect  in 
the  execution  of  a  power  as  will  be  aided  by  a  court  of  equity. 
A  court  of  equity  will  hardly  interfere,  in  case  of  a  trust  cre- 
ated for  the  purpose  of  securing  a  debt,  to  assist  the  trustee  in 
executing  the  powers  conferred  upon  him,  in  a  manner  sub- 
stantially and  materially  different  from  the  mode  prescribed 
by  the  grantor,  and  when  his  failure  to  obey  the  wishes  of  the 
grantor  might  have  resulted  in  injury  to  the  latter.  The 
power  was  not,  in  this  respect,  directory,  but  of  the  strictest 
character,  and  can  be  exercised  only  under  the  circumstances 
prescribed  in  the  instrument  by  which  it  is  created. 

It  is  said  that  the  present  instrument  does  not  positively 
prescribe  that  the  sale  shall  be  made  by  Williams  in  person. 
No  other  meaning  can  be  drawn  from  its  language.  It  says 
that  he  shall  advertise  the  sale  to  take  place  in  the  town  of 
Wills  Point,  and  shall  execute  deeds  to  the  purchasers.  No 
one  else  is  authorised  to  make  the  sale.  Williams  is  the  only 
person  who  is  clothed  with  any  powers  whatever  in  reference 
to  the  sale  of  the  property,  and  it  is  clearly  contemplated  that 
he  shall  execute  them. 

It  is  also  claimed  that  the  legal  title  to  the  property  was, 
by  the  deed,  vested  in  Williams,  and  that  Mrs.  CNeal's  rem- 
edy is  in  equity,  and  that  she  cannot  recover  without  doing 
equity  by  tendering  the  debt  secured  by  the  deed  of  trust. 

It  is  now  well  settled  by  our  decisions  that  the  mortgagor 
or  grantor  of  a  trust  like  the  present  holds  the  title  to  the 
land,  L  e.,  the  full  title,  legal  and  equitable,  subject  to  the 
lien  created  by  the  instrument  for  the  payment  of  the  debt  it 
is  given  to  redeem.  It  is  not  an  open  question,  and  need  not 
be  discussed:  Duty  v.  OraJiam,  12  Tex.  427;  62  Am.  Dec.  534; 
Mills  V.  JVayfor,  30  Tex.  11.  If,  however,  the  appellant  had 
equities  which  entitled  him  to  require  the  plaintiff  to  pay  his 
debt  before  recovering  the  property,  he  should  have  set  them 
up  in  his  answer.    He  was  not  entitled  to  such  affirmative 
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relief  ander  the  plea  of  not  guilty.  Under  this  plea,  a  de* 
fendant  may  introduce  anything  applicable  to  the  actum  of 
trespass  to  try  title  to  defeat  the  title  of  hia  adyersaiy;  Imt 
*'  if  be  wishes  to  assert  an  independent,  eqnitable  right,  not 
involved  in  the  issue  as  to  title  directly  in  controversy,  he 
should  present  the  facts  by  proper  averments":  Ayre9  v.  />«- 
prey,  27  Tex.  604;  86  Am.  Dec.  657;  Bippetoe  v.  Dwyer^  49  Tex. 
506. 

To  ask  that  the  plaintiff  be  required  to  pay  the  debt  which 
purported  to  be  extinguished  by  the  trust  sale  was  to  invoke 
the  equitable  power  of  the  court  for  the  relief  of  defendant. 
This  could  be  done  in  an  action  of  trespass  to  try  title  under 
our  system  of  procedure,  but  not  under  the  plea  of  not  guilty, 
as  it  did  not  defeat  the  right  of  the  plaintiff  to  recover,  but 
admitted  it,  subject  to  the  adjustment  of  equities  between  the 
parties.  It  is  unlike  the  case  of  a  mortgagor  who  seeks  to 
recover  property  of  the  mortgagee  rightfully  in  possession 
under  a  deed  absolute  upon  its  face.  Then  the  burden  of 
showing  payment  of  the  debt  is  upon  the  plaintiff,  and  he 
must  do  60  as  against  the  plea  of  not  guUty,  as  under  that 
plea  the  defendant  has  shown  an  apparently  good  title.  Here 
the  defendant  sets  up  a  deed  void  upon  its  face,  which  does 
not  defeat  the  action,  and  does  not  entitle  him  to  possession, 
and  has  no  right  to  relief  on  the  face  of  his  title  proper,  and 
can  obtain  it  only  by  a  prayer  that  the  plaintiff  be  required 
to  pay  his  debt  before  recovering  the  property.  We  think 
that,  in  the  state  of  the  pleading,  the  deed  was  correctly  ruled 
out,  and  the  judgment  is  affirmed. 


Tbustiis  Ac»sFTDfo  Trvst  upon  Terms  akb  Cokditions  Cbxatino  It 
ha^y  no  power  to  alter,  change,  or  dispense  with  those  terms  and  conditions: 
CaateU  ▼.  Boss,  86  Am.  Deo.  270;  HunU  ▼.  Towmhmd,  100  Id.  63. 

Tbtotxb  Who  Sells  under  Power  must  strictly  pnnae  the  terms  of  the 
instrument:  Powen  v.  Keuckhoff,  97  Am.  Dec.  281,  and  note.  He  cannot  dele- 
gate his  power  to  another,  except  it  be  to  perf  orpi  the  mechanical  parts  of  the 
sale,  as  to  advertise,  or  act  as  auctioneer,  etc. :  OiUespie  v.  SmUhf  81  Id.  328. 
Where  a  deed  of  trust  authorised  a  trustee,  "  or  his  legal  representatiye,"  to 
sell  the  property  conveyed  by  the  deed  on  default  of  payment  of  the  debts 
for  which  it  was  conveyed  as  seomity,  the  power  cannot  b«  exeroiaed  by  the 
administrator  of  the  trustee,  but  only  by  his  soooessor  in  tiM  trust:  WamedBt 
V.  Lembea,  22  Am.  Rep.  86. 

Plea  ow  not  Gunrr  js  AonoN  of  Tbmpasb  to  Tbt  Txilb  adndti  only 
such  defenses  as  are  applicable  to  that  aotion:  A^frm  ▼.  2H|pit|f»  86  Am.  Dea 

107. 
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Morrison  v.  Insurance  Go.  of  North  Ambrica. 

—  HOMBB  (UP  IvaUBAliCI  POUOT  D  GKABOBABLB  WIIB  KvOWIr 

■MX  or  m  CovnurxBk  in  tba  Abeonoe  ol  frasd,  miirepiotmtrtion,  cr 
owMWwJineat»  when  he  has  an  opportonity  to  •'"*"^"^  it  before  aooept- 


Id. — PuBAVDro  Ts  Which  Pastt  Ssbss  to  Exoon  Hiniiir«T  vbom  Obu* 
QATiON  to  comply  with  the  terms  of  an  inanranoe  pdlicy,  on  the  ground 
of  ignozance  of  ita  contents,  bnt  not  alleging  frand,  misrepresentation, 
or  coneealmentp  is  bad  on  special  exception. 

Isl — AozNCT.  —  Insubanck  CkncpAirr  is  Chabgxablx  with  Kvowlkdgi 
ov  EvxBT  Fact  of  which  ita  general  agent  has  knowledge,  and  when 
tiie  oompany  fails  promptly  to  repudiate  the  acts  of  such  agent,  it  will 
be  held  to  have  ratified  tiiem,  or  to  be  estopped  by  its  silence  when  it 
ought  to  have  spoken. 

In.  —  Rbdisubamce. — Although  Pouct  of  Inbueancb  pRoviBBa  that  it 
shall  be  nnll  and  void  unless  countersigned  by  the  company's  general 
agent,  having  power  to  "issue  and  cancel  policies  for  it,  make  renewals 
and  indorsements  of  other  insurance  when  necessary,'*  and  ako  that  the 
procuring  of  other  insurance  on  the  property,  "  not  made  known  to  this 
company,  and  consented  to  hereon,"  will  avoid  the  policy,  yet  if  other 
insurance  was  obtained,  and  such  agent  when  informed  thereof  made  no 
objection,  but  promised  to  indorse  his  consent  on  the  policy,  and  after- 
wards made  a  written  memorandum  for  renewal,  with  such  reinsurance 
embodied  therein,  but  did  not  indorse  it  on  the  policy,  the  company  will 
be  bound  by  its  acquiescence  in  such  acts  of  its  agent;  and  this  is  so, 
although  the  policy  stipulates  that  "agents  of  this  compsny  have  no 
anthority  to  bind  the  company  in  violation  of  any  of  the  printed  terms 
or  conditions  of  insurance,  as  herein  expressed;  and  no  printed  or  writ- 
ten condition  or  restriction  hereof,  which  by  its  terms  may  be  subject  to 
waiver,  shall  be  deemed  to  have  been  waived,  except  by  a  distinct,  spe- 
cific agreement,  clearly  expressed  in  the  body  of  the  policy.'*  Any  con- 
dition in  the  policy  which,  under  its  terms,  might  have  been  waived  in 
the  body  thereof,  and  not  otherwise,  must  be  deduced,  within  the  mean- 
ing of  this  stipulation,  a  condition  or  restriction  "subject  to  waiver," 
and  to  sueh  only  does  the  stipulation  apply. 

OooTRAcr.  —  Okx  Who  has  Aorexd  that  Hx  will  Only  Contract  by 
Writino  in  a  certain  way  does  not  thereby  preclude  himself  from  mak- 
ing  a  parol  bargain  to  change  it.  There  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  in  a  parol  agreement 
not  to  agree  in  writing,  and  every  such  agreement  ia  ended  by  the  new 
one  which  oontradiots  it. 

FuuDnro.  — Pliabivo  should  Stats  Facts,  and  the  averments  of  legal 
oondunons,  drawn  from  the  facts  stated,  are  in  no  way  necessary  to  the 
full  presentation  of  the  right  claimed,  and  are  properly  stricken  out  on 


Action  by  A.  M.  and  Dan  Morrison  against  the  Insurance 
Company  of  North  America,  on  a  fire  policy  for  the  sum  of 
fifteen  hundred  dollars.    The  material  facts  appear  in  the 
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opinion.    Verdict  and  judgment  for  the  defendant,  and  the 
plaintiffa  appealed. 

Edwards  and  Fear^  for  the  plaintiffs  in  error. 
O,  C  Chroce^  for  the  defendant  in  error. 

Stayton,  J.  Every  policy-holder,  in  the  absence  of  fraud, 
misrepresentation,  or  concealment,  must  be  held  to  havB 
knowledge  of  the  contents  of  the  policy  when  he  has  oppor- 
tunity to  examine  it  before  he  accepts  it.  To  the  pleading  in 
which  the  appellants  sought  to  excuse  themselYes  from  obli- 
gation to  comply  with  the  terms  of  the  policy,  on  the  ground 
that  they  were  ignorant  of  its  contents,  not  alleging  fraud, 
misrepresentation,  or  concealment,  exceptions  were  properly 
sustained.  The  printed  terms  and  conditions  embodied  in  the 
policy  were  in  very  fine  print,  but  from  the  fac-simile  found  in 
the  transcript  it  appears  that  they  were  legible,  and  it  would 
be  holding  a  very  dangerous  rule  to  assert  that  a  party  may 
be  excused  from  being  held  to  have  knowledge  of  a  contract 
to  which  he  is  a  party,  and  under  which  he  claims  rights,  by 
the  fact  that  the  instrument  including  the  contract  is  difficult 
to  read. 

Every  person  having  capacity  to  make  a  contract,  in  the 
absence  of  fraud,  misrepresentation,  or  concealment,  must  be 
held  to  have  known  what  the  words  used  in  a  contract  made 
by  him  were,  and  to  have  known  their  meaning;  and  he  must 
also  be  held  to  have  known  and  fully  comprehended  the  legal 
effect  of  the  contract  which  the  words  used  made.  Contracts 
for  insurance  do  not  furnish  exceptions  to  these  rules. 

The  appellants,  by  their  pleadings,  undertook  to  declare  the 
legal  effect  of  certain  provisions  in  the  policy  sued  upon, 
making  a  fac-simile  of  the  policy  a  part  of  the  pleading,  and 
the  court  sustained  an  exception  to  so  much  of  it.  In  this 
there  was  no  error,  for  the  pleadings  of  parties  should  state 
facts,  and  the  averments  of  legal  conclusions,  drawn  from  the 
facts  stated,  are  in  no  manner  necessary  to  the  full  presenta- 
tion of  the  right  claimed. 

The  third  section  of  the  printed  part  of  the  policy  contained 
the  following  provision:  ^^The  procuring  of  insurance  on  said 
property  for  more  than  its  cash  value,  or  the  having  of  other 
insurance  thereon,  or  any  part  thereof,  valid  or  invalid,  prior 
or  subsequent,  not  made  known  to  this  company,  and  con- 
sented to  hereon,  will  render  this  policy  null  and  void."   The 
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laaabcvA  -far  insuranoe  was  made  thraugfa  one  HeCartj,  the 

ttgeut  of  the  compsoy  at  Ennis,  Texas,  and  the  policy,  which 

was  fiigiied  by  the  president  and  secretary  of  the  company  and 

by  McCarty,  provided  ''that  this  policy  shall  not  be  valid 

nnkfls  coantersigned  by  said  company's  duly  authorized  agent 

St  EnniB,  Teza&" 

This  agent  of  appellee  was  shown  to  have  and  exercise  power 
to  ^' issue  and  cancel  policies  for  it,  make  renewals  and  in- 
dorsements of  other  insurance  when  necessary,  and  collect 
premiums."  The  appellee  is  a  corporation,  resident  in  the 
state  of  Pennsylvania,  and  rncorporated  under  its  laws.  Such 
an  agent  was  a  general  agent,  whose  knowledge  was  the 
knowledge  of  the  company  whose  agent  he  was,  and  by  whose 
acts,  within  the  scope  of  his  powers,  his  principal  would  be 
bound. 

After  the  policy  was  issued,  the  appellants,  without  the 
previous  consent  of  the  agent,  or  axxy  other  person  authorized 
to  give  the  consent  of  the  appellee,  obtained  insurance  on  tiie 
property  covered  by  the  policy  in  question.  The  defense  was 
that  this  subsequent  insurance,  obtained  without  the  consent 
of  the  company,  evidenced  by  an  indorsement  on  the  policy, 
rendered  it  null.  The  appellants  pleaded,  and  offered  to  prove 
that  A.  M.  Morrison,  one  of  the  plaintiffis,  immediately  in- 
formed McCarty,  defendant's  agent,  of  the  "other  insurance" 
complained  of;  *that  he  made  no  objection  thereto,  but  prom- 
ised at  his  earliest  convenience  to  indorse  such  '^  other  insur- 
ance" on  the  policy;  that  the  notice  was  given  for  the  purpose 
of  procuring  such  indorsement;  that  plaintiffs  reUed  on  said 
agent's  promise,  and  believed  that  he  would  perform  every 
duty  necessary  for  their  protection;  that  afterwards,  and  just 
befbre  their  loss,  McCarty  arranged  with  them  to  renew  the 
^licy  at  its  expiration,  after  being  again  informed  of  the 
amount  of  insurance  they  were  carrying  and  the  value  of  their 
stock;  that  he  insisted  upon  making  renewal;  that  he  made 
a  memorandum  of  the  renewal  in  writing,  but  not  on  the 
policy;  that  he  did  not  object  to  the  amount  of  insurance  car- 
ried by  plaintiffs  on  their  stock,  but  was  eager  to  renew  the 
policy  at  its  expiration;  that  from  McCarty 's  conduct  they 
believed  their  policy  to  be  in  force  up  to  the  time  of  the  loss. 

The  policy  having  been  made  an  exhibit  to  the  appellant's 
pleadings,  the  court  sustained  an  exception  to  so  much  of  the 
pleadings  as  set  up  those  matters,  on  the  ground  that  no  con- 
sent of  the  agent  to  subsequent  insurance,  under  the  terms  of 

AM.  St.  EiF.,  Vol,  V.  —6 
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the  policy,  oould  be  shown  otherwise  than  by  an  indonement 
upon  it.  The  appellants  filed  a  trial  amendment,  in  which 
they  alleged  that  the  agent,  since  the  policy  issued,  had  been 
given  other  power  than  such  as  the  policy  gave,  and  that  un- 
der this  the  acts  of  the  agent  pleaded  would  bind  the  company. 
There  was  no  evidence,  however,  offered  to  sustain  this  last 
pleading,  and  because  of  this,  the  evidence  above  referred  to 
was  excluded,  and  the  court  directed  the  jury  to  return  a  ver- 
dict for  the  defendant.  Under  the  provision  of  his  policy 
which  we  have  set  out,  and  the  evidence  showing  the  nature 
of  the  agency  of  McCarty,  if  nothing  further  affecting  the 
power  of  the  agent  was  contained  in  the  policy,  the  case  of 
Crescent  Ins.  Co.  v.  Oriffin  and  Shooh^  59  Tex.  609,  would  be 
conclusive  of  the  liability  of  the  appellee  under  the  facts  al- 
leged and  proposed  to  be  proved.  We  see  no  reason  to  doubt 
the  correctness  of  the  decision  made  in  that  case,  which  is  well 
sustained  by  the  cases  therein  cited,  as  well  as  by  the  follow- 
ing: American  Central  Ins.  Co^y.  McCreay  8  Lea,  513;  41  Am. 
Rep.  647;  Carrugi  v.  Atlantic  Fire  Ins.  Co.^  40  Oa.  140;  2  Am. 
Rep.  567;  Piedmont  and  Arlington  Ins.  Co.  v.  Young^  68  Ala. 
476;  29  Am.  Rep.  770;  Pierce  v.  Nashua  Fire  Ins.  Co.,  50 
N.  H.  j297;  9  Am.  Rep.  285;  Oans  v.  St.  Paul  F.  &  M.  Ins.  Co.^ 
43  Wis.  Ill;  28  Am.  Rep.  636;  Westeheeter  Fire  Ins.  Co.  v. 
Eark,  33  Mich.  143;  Planter^  Mutual  Ins.  Co.  v.  £yofu,  38 
Tex.  253;  New  Orleans  Ins.  Ass^n  v.  Oriffin  and  Shook,  66  Id. 
232. 

The  policy,  however,  in  its  sixth  printed  section,  contains, 
among  many  other  declarations,  the  following:  '^ Agents  of 
this  company  have  no  authority  to  bind  the  company  in  vio* 
lation  of  any  of  the  printed  terms  or  conditions  of  insurance 
as  herein  expressed;  and  no  printed  or  written  condition  or  re- 
striction hereof,  which  by  its  terms  may  be  subject  to  waiver, 
shall  be  deemed  to  have  been  waived,  except  by  a  distinct,  spe- 
cific agreement,  clearly  expressed  in  the  body  of  the  policy." 

It  is  insisted  that,  under  this,  no  act  of  the  agent  looking  to 
consent  or  acquiescing  in  subsequent  insurance  could  bind  the 
company  unless  he  indorsed  his  consent  on  the  policy.  The 
true  construction  of  the  provision  in  the  policy  last  quoted  is 
not  entirely  clear.  It  recognizes  the  fact  that  there  are  terms 
and  conditions  in  the  policy  which  may  be  waived,  and  others 
which  may  not  be.  It  further  recognizes  the  fact  that  such 
conditions  as  arc  therein  referred  to  which  may  be  waived  are 
such  as  must  be  waived,  if  waived  at  all,  by  an  agreement 
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entered  into  at  the  time  the  policy  is  executed;  for  it  provides 
that  sach  conditions  or  restrictions  as  are  subject  to  waiver 
can  be  waived  only  by  a  specific  agreement,  clearly  expressed 
in  the  body  of  the  policy. 

By  the  body  of  the  policy,  we  understand  to  be  meant  the 
entire  face  of  the  policy  in  its  orderly  arrangement  existing  at 
the  time  it  is  delivered.  Looking  to  the  entire  policy,  and 
especially  to  that  part  of  its  third  printed  section  which  we 
have  qnoted,  it  could  not  be  claimed  that  it  was  intended  that 
the  consent  to  subsequent  insurance  must  enter  into  the  body 
of  the  policy,  for  it  provides  that  this  consent  may  be  given 
by  indorsement  made  on  the  policy.  If,  however,  the  insured 
desired  to  have  the  right  to  obtain  subsequent  insurance  with- 
out the  consent  of  some  one  authorized  to  give  it  after  the 
policy  issued,  then,  under  the  sixth  section,  it  would  be  neces- 
sary that  this  should  be  provided  for  in  the  face  of  the  policy. 

That  this  and  like  waivers  to  be  made  before  or  at  the  time 
the  policy  issued  were  what  was  intended  is  evidenced  by  the 
bet  that  the  policy  in  question,  as  we  understand  it,  on  its  face 
gave  to  the  insured  the  right  to  obtain  additional  concurrent 
inenrance  to  the  amount  of  five  thousand  dollars  without  fur- 
ther consent. 

Any  condition  in  the  policy  which,  under  its  terms,  might 
have  been  waived  in  the  body  thereof,  and  not  otherwise,  must 
be  deemed,  within  the  meaning  of  the  sixth  section,  a  condi- 
tion or  restriction  "  subject  to  waiver";  and  to  such  only,  we 
are  of  the  opinion,  has  so  much  of  the  sixth  section  as  we  have 
quoted  any  application.  The  first  and  third  subdivisions  of 
section  3  embrace  many  acts  or  matters  which  it  is  declared 
•hall  operate  a  forfeiture  of  rights  under  the  policy,  unless  an 
express  agreement  to  the  contrary  be  made  in  the  body  of  the 
policy,  while  the  second  subdivision  of  the  same  section,  as 
well  as  the  third  subdivision,  embrace  many  matters  and  acts 
permissive,  if  consent  to  their  doing  be  given  by  indorsement 
on  the  policy. 

The  authority  of  the  agent,  McCarty,  to  have  bound  the  ap- 
pellee by  indorsing  consent  to  subsequent  insurance  is  not 
questioned,  and  the  sole  ground  on  which  liability  is  denied 
is,  that  although  he  may  have  consented,  he  did  not  evidence 
his  consent  by  an  indorsement  on  the  policy.  A  provision  in 
a  policy  which  declares  that  ^'  the  procuring  of  insurance  on 
•aid  property  for  more  than  its  cash  value,  or  the  having  of 
other  insurance  thereon,  or  any  part  thereof,  valid  or  invalid, 
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prior  or  Babseqaent,  not  made  known  to  this  company  and 
eoneented  to  hereon,  ....  will,  under  this  policy,  be  null 
and  void,"  is,  in  effect,  but  a  provision  that  the  person  who 
has  power  to  give  consent  must  evidence  this  in  the  manner 
prescribed.  The  cases  cited  show  that  consent,  not  indorsed 
by  writing  on  or  in  a  policy  containing  such  a  claim,  will  bind 
the  company,  when  established,  as  folly  as  would  the  written 
consent,  when  acted  and  relied  upon  by  the  insured. 

A  provision  that  an  agent  shall  not  have  power  to  evidence 
his  consent  to  subsequent  insurance,  except  by  a  writing  on 
the  policy,  he  having  the  power  to  give  the  consent  of  the  com- 
pany, it  would  seem  would  no  more  make  it  imperative  that  the 
agent  should  give  consent,  if  at  all,  in  the  manner  prescribed, 
than  does  a  general  declaration  declaring  a  forfeiture  of  all 
rights  under  a  policy  on  account  of  named  acts,  unless  the 
coneent  of  the  agent  is  given  thereto  by  a  writing  upon  the 
policy;  and,  therefore,  no  greater  effect  should  be  given  to 
the  jQrst  clause  of  that  part  of  section  6  quoted,  if  it  be  applica- 
ble to  consent  to  subsequent  insurance,  than  should  be  given 
to  that  part  of  section  3  above  set  out.  The  ground  on  which 
insurance  companies,  under  policies  like  that  before  us,  are 
held  liable  for  the  acts  of  their  agents  done  in  the  exercise  of 
lawful  power,  but  not  in  the  manner  prescribed  by  the  policy, 
is  that  the  agent  represents  the  company,  and  through  him 
they  have  knowledge  of  every  fact  of  which  their  agents  havB 
knowledge,  and  by  failure  promptly  to  repudiate  their  acts, 
are  held  to  ratify  them,  or  to  be  estopped  by  their  silence 
when  they  ought  to  have  spoken.  If  the  facts  existed  as  ap- 
pellants proposed  to  prove  them,  application  for  consent  to 
subsequent  insurance  was  made  to  the  agent  who  had  power 
to  give  it.  This  the  company  must  be  held  to  have  known. 
He  gave  consent,  but  not  in  the  manner  prescribed  in  the 
policy.     This  the  company  must  also  be  held  to  have  known. 

Subsequent  insurance  did  not  ipso  facto  annul  the  policy, 
but  the  company  might  elect  to  give  it  that  effect,  or  might 
waive  it.  Having  knowledge  of  the  facts,  it  was  the  duty  of 
the  company  to  manifest  its  intention  as  to  this  promptly, 
and  having  failed  to  do  so,  it  ought  to  be  held  to  have  waived 
the  right  to  treat  the  policy  as  null,  when  it  knew  that  by  the 
act  of  its  own  agent  the  insured  had  been  led  to  believe  that 
the  policy  was  in  full  force.  It  is  not  so  much  by  force  of  the 
fact  that  the  agent  gave  a  verbal  consent  to  the  subsequent 
insurance  that  the  appellee  should  be  held  bound,  as  because 
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the  company  itaaii  must  be  held,  having  knowlalge  a(  what  he 
had  done,  to  have  ratified  the  consent  given  by  him,  though 
it  may  not  have  been  given  in  the  manner  prescribed  by  the 
policy.  If  the  policy  limited  the  power  of  the  agent,  it  im- 
posed no  limitationeon  the  power  of  the  company  itself,  and, 
as  aaid  by  the  supreme  court  of  Michigan,  in  considering  a 
provision  in  a  policy  similar  to  those  found  in  the  policy  be* 
fore  us:  ^*Tbe  condition  literally  applied  would  prevent  any 
unindorsed  consent  by  the  company  itself,  by  instruction  of 
its  board,  or  by  act  of  its  officers,  as  efifectually  as  by  any  one 
else.  And  the  case  seems  to  settle  down  to  the  simple  i]ues- 
tion  whether  a  person,  who  has  agreed  that  he  will  only 
contract  by  writing  in  a  certain  way,  precludes  himself  from 
making  a  parol  bargain  to  change  it.  The  answer  is  mani- 
fest. A  written  bargain  is  of  no  higher  legal  degree  than 
A  parol  one.  Either  may  vary  or  discharge  the  other,  and 
there  can  be  no  more  force  in  an  agreement  in  writing  not  to 
agree  by  parol' than  in  a  parol  agreement  not  to  agree  in  writ- 
ing. Every  such  agreement  is  ended  by  the  new  one  which 
contradicta  it":  Weticktdter  Fire  Ins,  Co.  v.  Earle^  33  Mich. 
153;  Ameriean  Central  Ins.  Co.  v.  McCreUy  1  Lea,  524;  41  Am. 
Kep.  647. 

This  finds  application  in  contracts  to  be  implied  from  silence 
where  the  party  to  the  contract  ought  to  have  spoken,  as  well 
as  in  express  contracts.  What  the  agent  of  the  appellee  did 
was  within  the  scope  of  his  powers,  even  if  the  manner  in 
which  he  exercised  those  powers  was  not  that  pointed  out  by 
the  policy;  and  the  latter  fact  cannot  relieve  the  appellee 
from  notice  of  all  the  facts  known  to  its  agent.  We  may  say, 
under  the  facts  the  appellants  proposed  to  prove,  as  was  said 
by  the  court  of  appeals  of  New  York  in  a  case  including  a 
like  question:  ''We  are  also  of  the  opinion  that  the  defend- 
ant was  bound  on  receipt  of  the  notice  of  [the  subsequent 
insurance]  to  immediately  repudiate  the  act  of  the  agent  in 
giving  such  consent  if  it  supposed  he  had  acted  without  au- 
thority, or  it  must  be  held  liable  for  the  power  he  assumed  to 
possess,  upon  the  ground  that  it  has  acquiesced  therein  and 
authorized  the  plaintiff  to  rely  thereon.  It  had  no  right  to 
remain  silent  and  suffer  the  insured  to  lay  by  and  forego 
other  insurance  upon  his  property,  and  subject  him  to  the 
hazard  of  eventual  loss  upon  the  assumption,  which  he  was 
authorized  fiom  its  silence  to  indulge,  that  the  act  of  the 
agent  was  approved  by  it,  and  that  there  still  remained  in 
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him,  notwithstanding  [the  sabeequent  inBuranoe]  a  yalid  in- 
surance upon  hiB  property":  Benninghoff  r.  In$.  Oo^  98  N.  Y. 
603. 

The  court  below  erred  in  suetaining  the  exception  to  appel* 
lant'e  Bupplemental  petition,  and  in  excluding  the  evidence 
tending  to  show  that  the  agent  was  notified  of  Bubsequent  in- 
surance, and  agreed  to  the  same,  and  promised  to  indorse  his 
consent  on  the  policy,  as  well  as  the  other  evidence  offered  in 
immediate  connection  with  these  matters.  We  are  of  opinion, 
however,  that  the  appellee  did  not  waive  any  right  it  may 
havo«  by  the  objections  made  to  the  proof  of  loss,  for  in  the 
first  communication  made  to  the  applicants,  in  regard  to  the 
loss,  the  objection  of  subsequent  insurance  in  excess  of  that 
allowed  by  the  appellee  was  urged,  and  there  is  nothing  in 
that  communication  which  evidences  an  intention  of  the  in- 
surance company  to  waive  any  right  it  then  had. 

For  the  reasons  stated,  the  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded. 


Oekibal  Aoint  of  Fats  IvsuBAVcn  Ck>MPAirT  has  Pown  to  waive  oon- 
ditions  in  th«  policy  inaerted  for  the  benefit  of  the  compeayi  Kruger  v.  ITertsni 
Fire  Ins,  Co,,  1  Am.  Si.  Rep.  42,  and  note. 

OpKN    PoUOT  of   IirSUBANOI   HAT  Bl    MonDISD  BT  SUBBMIUSHT  PaBOL 

AoBEEMSMT,  elthoQgh  the  policy  provided  that  no  oomditioii  ehoold  be  waived 
except  by  fvpeoifio  indoreement  on  the  policy:  DaiyY.  Inturanoe  C<k,  67  Am. 
Rep.  416. 

Insxtravcs.  —  Stepulatzoit  in  Pouor  AOAiirar  Othsb  Ivsubahcob,  Pol> 
ICY  Avoided  fob  Violation  of:  Haveiu  ▼.  Horns  Ins,  0(k,  SO  Am.  Rep. 
689;  and  see  ffmUhmion  ▼.  Western  Ins.  Ca.^  64  Am.  Dee.  218^  and  note  on 
this  subject  221;  Funk  ▼.  Inmranee  AssoeiaHon,  43  Am.  Rep.  216^  and  note 
221. 

Insubanob.— Agent's  Knowledge,  whbn  Attbibdt ablb to  Pbxnoipali 
Seal  y.  Park  Fhe  Ins.  Co.,  82  Am.  Dec  719,  and  note  722;  723. 

Pleading.  — Allboatidn  of  Ddtt  ob  Liabilitt  n  of  No  Atah^  uh 
less  the  facts  neoessaiy  to  raise  it  are  stated:  McOwne  t.  NorwSdk  OUif  €km 
Co,,  79  Am.  Dec  278;  EMson  t.  New  Hasen,  91  Id.  718L ' 
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Evans  v.  Templeton. 

[({9  Tbzaii,  876.  i 

RsoiaTRATXoir.  —  Object  of  Rboordiko  Dssd  a  to  Omt  Nonos  to 
Ciua>nt>B8  and  subeeqnent  purchasers  from  the  grantor  of  the  grantee's 
title,  and,  except  as  to  the  matter  of  notice,  an  unrecorded  title  ia  as 
good  as  if  recorded. 

fioHA  Fide  Pvbchaseb.  —  Putschaser  Who  Buys  in  Ignorakcb  of  Psiob 
nintxcx>BDED  Deed,  not  having  paid  the  purchase-money  in  full,  is 
not  a  bona  fide  purchaser,  and  can  claim  no  equity  arising  from  the 
alleged  negligence  of  the  prior  purchaser  in  failing,  after  the  destruction 
of  his  deed  and  the  records  of  the  county,  to  have  his  title  established 
and  his  conyeyance  again  recorded. 

AiyvsBflE  Possession,  Natitbe  of,  to  Set  in  Opebation  Statotb  of 
LxMiTATiONS.  —  One  who  sells  a  lot  to  be  used  as  city  property,  which 
at  the  time  is  indoeed  in  a  field,  cannot  sueoessfully  set  up  the  statute 
of  limitations  against  the  grantee  merely  because  the  latter  fails  to  take 
actual  possession,  and  permits  it  to  remain  in  the  original  indosure.  To 
make  the  plea  of  limitation  effectual  in  such  case,  the  vendor  must  show 
aomo  notorious  act  of  ownership  over  the  property  distinotly  hostile  to 
tho  daim  of  the  grantee. 

Idl  — To  Revdxb  Possession  Adybb^b,  it  must  not  only  be  aotoal,  but 
also  visible,  continuous,  notorious,  distinct^  and  hostile,  and  of  sudi  a 
diaracter  as  to  indicate  unmistakably  an  assertion  of  daim  of  sizdusiFV 
ownership  in  tbo  occupant. 

(?.  (?•  Cttmmtn^tfy  for  the  appellant 
(?.  M.  TempUUm^  for  the  appellee. 

Gaiiix8|  J.  Appellee  brought  this  suit  in  the  ooort  below 
againrt  appellant  and  E.  B.  Brown,  alleging  in  hie  petition 
that  in  1878  the  former  conveyed  to  him  a  certain  lot  in  the 
city  of  Fort  Worth;  that  afterwarda,  in  1884,  he  again  Bold 
and  oonveyed  the  property  to  his  co-defendant  Brown;  that 
his  deed,  dnly  acknowledged,  was  deposited  for  record  in  the 
office  of  the  coonty  derk  of  Tarrant  Connty,  and  together  with 
the  coart-honse  of  that  county  was  destroyed  by  flre  in  1876. 
It  was  also  ayerred  that  the  lot  in  controTcrsy  was  sold  and 
conveyed  to  Brown,  in  connection  with  another  lot  adjacent 
thereto,  of  the  same  sise  and  value,  for  the  consideration  of 
12,000,  of  which  Brown  had  paid,  including  interest,  only  the 
sum  of  $660.  It  was  fiirther  alleged  that  if  plaintiff  was  mis- 
taken as  to  the  exact  locality  of  the  lot  sold  to  him,  then  it 
was  a  lot  of  the  same  dimensions,  the  east  boundary  of  which 
lies  one  hundred  feet  farther  west  than  that  of  the  lot  he  first 
described,  and  that  the  east  half  of  this  was  embraced  in  the 
land  sold  to  Brown.  Plaintiff  prayed  for  a  recovery  of  the 
land  so  conveyed  to  him,  and  if  this  could  not  be  had,  then 
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that  he  have  judgment  against  defendant  Evans  for  its  value. 
Defendant  Evans  pleaded  a  general  denial,  and  the  statute  of 
limitations  of  two,  three,  five,  and  ten  years.  Defendant 
Brown  answered  specially,  admitting  the  purchase  of  the  two 
lots  of  his  co-defendant,  and  the  conveyance  of  them  to  him 
upon  the  terms  alleged  in  the  petition,  and  that  he  had  paid 
of  the  purchase-money  only  the  amount  therein  set  forth. 
He  prayed  that  in  the  event  the  court  found  plaintiff  entitled 
to  recover  the  land  claimed  in  his  petition,  that  he  should 
have  a  judgment  against  his  co-defendant,  canceling  his  un- 
paid notes,  and  ordering  that  they  be  delivered  up  to  him. 

The  case  was  submitted  to  the  jury  upon  special  issues,  and 
they  found,  in  substance,  that  defendant  Evans  did  convey  to 
plaintiff  the  lot  first  described  in  his  petition;  that  Evans  sub- 
sequently sold  it  to  Brown  on  a  credit  of  $2,000,  of  which  only 
$560  had  been  paid,  and  that  plaintiff's  lot  and  the  other  lot 
conveyed  to  Brown  were  of  the  value  of  $1,000  dollars  each  at 
the  date  of  the  sale  to  Brown  and  at  the  time  of  the  trial.  A 
judgment  was  accordingly  rendered  for  plaintiff  for  the  recov- 
ery of  the  lot  described  in  his  petition  and  in  the  verdict  as 
against  both  defendants,  and  a  decree  entered  that,  when  de- 
fendant Brown  should  pay  his  co-defendant  a  sufficient  sum 
to  bring  his  payments  up  to  one  thousand  dollars  and  the  in- 
terest thereon  from  the  date  of  his  notes,  the  notes  should  be 
extinguished,  and  that  defendant  Evans  be  enjoined  from 
transferring  said  notes.  From  this  judgment  Evans  appeals 
as  against  the  plaintiff,  but  not  against  his  co-defendant 
Defendant  Brown  acquiesces  in  the  result. 

The  second  and  third  assignm^ita  of  error  complain  of  the 
refusal  of  the  court  to  give  charges  asked  by  appellant.  The 
instructions  requested  contain  propositions  which  are  errone* 
ous,  and  for  that  reason  aJone  were  p]x>perly  refnsedL  Under 
the  first,  the  jury  would  have  been  authoriaed  to  find  against 
the  plaintiff,  if  Evans  had  held  adverse  possession  of  the  land 
for  two  years.  Besides,  that  charge  wonld  have  made  the  case 
to  turn  upon  the  question  of  plaintiff's  nagligoice  in  failing, 
after  the  destruction  of  his  deed  and  the  recxvds  of  the-  county, 
to  take  steps  to  have  his  title  established,  and  his  conveyance 
again  recorded.  There  is  no  qoestioa  of  Diligence  in  the 
case.  The  object  of  recording  a  deed  is  to  give  notice  to  cred* 
itors  and  subsequent  purchasers  from  the  grantor  of  liie 
grantee's  title.  Except  as  to  the  matter  of  notice,  an  unre- 
oorded  title  is  as  good  as  if  recorded.    Brown^  not  having 
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paid  the  parchaae-mon^  in  fall,  and  that  which  he  paid  not 
hung  Boffioient  to  cover  the  yalue  of  the  lot  to  which  he  got  a 
good  title,  could  not  claim  the  equity  of  a  bona  fide  purchaser. 
The  charge  in  every  aspect  was  erroneous  and  misleading,  and 
was  properiy  refused. 

The  second  and  fourth  charges  requested  were  upon  the  law 
of  limitation  as  applicable  to  plaintiff's  claim  to  recover  of 
Svane  the  value  of  his  lot  in  the  event  he  failed  to  recover  of 
Brown  the  lot  itself.  The  recovery  having  been  for  the  land, 
the  refusal  of  this  charge,  even  if  correct,  could  not  have  oper- 
ated to  the  prejudice  of  appellant.  Hence,  if  error,  it  was 
harmless,  and  we  need  not  consider  the  que^on  presented  by 
the  refusal. 

Treating  the  third  lequeiit  for  instructions  aa  sufficient  to  call 
for  a  charge  upon  the  law  of  limitations,  it  presents,  in  our 
opinion,  the  only  question  in  the  case  worthy  of  serious  con- 
sideration. The  defendant  Evans  having  conveyed  the  land 
to  plaintiff  could  not  claim  the  benefit  of  the  statute  of  either 
three  or  five  years.  He,  however,  testified  that  the  lot  in  con- 
troversy had  been  inclosed  and  in  his  field  ever  since  his  con- 
veyance to  plaintiff  in  1873  down  to  his  sole  to  Brown  in  1884; 
but  that  plaintiff's  lot  was  not  that  claimed  by  the  latter,  but 
another  which  was  situated  near  it.  He  also  testified  that 
both  these  lots  remained  in  his  inclosure  after  the  conveyance, 
and  that  he  also  sold  that  which  he  admitted  to  be  plaintifi''s 
to  one  Mrs.  Higby  in  1884,  '^  because  he  had  written  to  plain- 
tiff about  Belling  it."  It  appears,  therefore,  that  he  had  the 
same  character  of  possesion  and  exercised  the  same  acts  of 
ownership  over  the  lot  he  claimed  to  be  plaintiff's  as  over  that 
which  he  claimed  as  belonging  to  himself.  This  clearly  indi- 
cates that  there  was  no  such  adverse  possession  in  the  case  as 
would  set  in  operation  the  statute  of  limitations  against  plain- 
tiff's suit  until  the  sale  to  Brown  in  1884  One  who  sells  a 
lot  to  be  used  as  city  property,  which  at  the  time  is  inclosed 
in  a  field,  cannot  successfully  set  up  the  statute  of  limitations 
against'  the  grantee  merely  because  the  latter  fails  to  take 
actual  possession,  and  permits  it  to  remain  in  the  original  in- 
closure  In  order  to  make  the  pica  of  limitations  effectual  in 
Bueh  case,,  he  must  show  some  notorious  act  of  ownership  over 
the  property,  distinctly  hostile  to  the  claim  of  the  grantee,  and 
the  adverse  possession  after  this  must  continue  for  a  sufBcient 
length  of  time  before  suit  to  complete  the  statutory  bar.  The 
"  poBsession  mnat  noti  only  be  actual,  but  also  visible,  continu- 
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ouB,  notorioas,  distinct,  and  hostile,  and  of  such  a  obaracter  as 
to  indicate  unmistakably  an  assertion  of  a  claim  of  exclusive 
ownership  in  the  occupant":  Satterwhite  v.  £oa8fr,  61  Tex. 
166,  and  cases  cited.  Appellant  having  failed  to  show  adverse 
possession,  it  was  not  error  to  refuse  a  charge  upon  the  statute 
of  limitations. 

The  assignments  which  complain  of  the  verdict  and  judg- 
ment are  not  well  taken.  The  verdict  of  the  jury  is  responsive 
to  the  issues  presented,  and  finds  all  the  facts  of  the  case  in 
favor  of  plaintiff,  as  alleged  in  his  primary  statement.  This 
entitles  him  to  the  lot  first  described  in  the  petition,  and  enti- 
tled Brown  to  be  relieved  from  paying  for  the  lot  to  which  his 
title  failed. 

There  being  no  error  in  the  proceeding,  the  judgment  will 
be  affirmed. 


Rbgistrt  Law  applies  only  m  cue  where  intereet  of  ereditor  or  enbee- 
qnent  porchaeer  can  be  affected  with  want  of  notioe  at  the  time  he  acta: 
Voorhie$  ▼.  Weaiendi,  8  Am.  Si.  Bep.  816,  and  note  819;  MankaU  t.  MferU^ 
10  Am.  Bep.  201;  Fox  t.  Ball,  41  Id.  316;  Chamberlam  t.  Sell,  68  Am.  Dec 
260. 

Whxrb  Dud  jb  ovom  Duly  Rboobdbd^  It  jb  tbodigivorxh  Konoi  to 
aU  the  world,  even  though  the  leoord  be  totally  deatroyed:  Shammm  t.  Satt, 
22  Am.  Bep.  146;  AlvU  t.  Morrbtm,  14  Id.  117,  and  note. 

PoaSIBfllOK  TO  BS  AjUVmBOL  MUST  BB  OpXK,  NoTOBXOUB,  VniBLB,  OOHCTI- 

vo>V8  AMB  HosnLi^  BTa:  See  Dmikam  t.  ffoleman,  71  Am.  Dec  196;  ITor- 
euier  t.  Lord,  96  Id.  466,  and  note:  S^waUbaek  t.  Chicago  ete.  JL  M,  Ox,  2 
Am.  St.  Bep.  740,  endnote 744;  Lewi»Y.8€kawtmp31d,  611. 

To  SuBT ADi  Claim  ov  Bova  Fnm  Pubgbasbb,  the  party  auiat  ahow  that 
hia  pnichaae  waa  upon  a  Talnable  oonaideration,  and  thai  the  oonajdimition 
waa  paid  before  he  obtained  notioe  of  eziating  eqoitiea:  Blamkard  t.  Tifkr, 
66Am.  I>ec67;'iranierT.  IF3UMiier,  72  Id.  66^  and  not% 


Gulf  Bia  BailwaY  Company  v.  Bbnson. 

[69  TBzAi^  407.1 
lfBOIJiOBllOB^BUBDBNOVP)UM>V. —Ih  AonOST  AOAIKBr  BaILWAT  OoMPAVT 

TO  Bboovbb  Daxaobb  lOR  Pbofbbtt  Dbbcbotbd  bt  Fibb^  oaaaed  by 
■parks  emitted  from  the  company's  engine,  which  ignited  the  dry  grass 
on  the  right  of  way,  the  fire  thence  spreading  to  the  property  destroyed, 
the  burden  of  proof  is  on  the  railway  company  to  show  that  there  was 
no  negligence  on  its  part  in  causing  the  fire.  But  this  demand  of  the 
law  as  to  burden  of  proof  is  satisfied  when  the  company  shows  that  it 
was  using  on  the  engine,  at  the  time  of  the  fire,  the  best  mechanical  ap- 
pliances to  secure  safety  from  fire,  that  they  were  in  good  repair,  and 
were  operated  by  a  skillful  engineer  in  a  careful 
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Id.  — Althovob  Razlwat  Cqiipaht  mat  Absolts  Itself  ibok  Lusnirr 
on  acoonnt  of  tfao  presomed  negligenoe  arisiiig  from  the  mno  ImI  thai 
fire  caught  from  ipirks  emitted  from  its  engine,  by  thowing  that  hi  en« 
gine  and  spark-arreeter  were  the  best  in  use,  yet,  if  the  &e  oanght  on 
its  own  right  of  way  in  dry  grass  which  it  allowed  to  acoomnlate^  it  is 
a  question  of  fact  for  the  jury  to  determine  whether  the  failure  to  re- 
move the  inflammable  matter  was  negligence. 

Nsw  Trial.  —  Afpxllats  Ck>uBT  wnx  iror  LmRinui  to  Gsaiit  Kiw 
Trial  when  there  was  evidence  to  sustsin  the  Terdioti  onlssa  there  was 
manifest  prejudice  on  the  part  of  the  jury. 

Action  for  damagee.    The  opinion  states  the  case. 
WUliam  McKnighiy  for  the  appellant 

CoLLABDy  J.  This  suit  was  brought  by  the  appellee  against 
the  appellant  in  a  justice's  court  of  Bosque  County  for  169.90 
dami^es. 

Plaintiff  claimed  that  defendant  negligently  permitted 
grass  and  combustible  material  to  accumulate  on  its  right  of 
way,  which  was  ignited  by  sparks  from  its  engine,  and  so 
burning  his  pasture  grass  and  some  posts.  The  justice  of  the 
peace  rendered  judgment  for  plaintiff,  and  the  case  was  ap- 
pealed to  the  district  court  (the  county  court  haying  no  civil 
jurisdiction),  where  it  was  tried  by  the  judge,  who  rendered 
judgment  for  the  plaintiff  for  $69.90  and  interest,  from  which 
this  appeal  is  taken. 

The  judge  filed  his  conclusions  in  the  ease,  stating  that  the 
pasture  was  burned  by  sparks  from  defendant's  engine,  and 
that  the  fixe  originated  by  reason  of  the  negligence  of  defend- 
ant in  permitting  combustible  material  to  remain  on  the  right 
of  way. 

The  appellant  complains  of  the  conclusions  and  the  judg- 
ment because, — 1.  The  evidence  does  not  show  that  defendant 
had  any  right  of  way;  and  2.  The  evidence  did  not  show  that 
defendant  negligently  permitted  grass  or  other  combustible 
material  to  aooumulate  on  its  right  of  way.  t 

The  only  evidence  we  find  in  the  record  relating  to  the  sub- 
ject of  these  assignments  of  error  is  that  of  the  plaintiff.  He 
says:  The  fire  caught  very  near  the  cross-ties  on  the  road 
within  a  few  feet  of  the  road-bed;  it  set  the  grass  on  fire  near 
the  cross-ties;  it  caught  fire  between  the  cross-ties  on  the  road 
and  the  telegraph-poles.  I  do  not  know  how  far  from  the 
road-bed  the  defendant's  right  of  way  extends.  The  fire  caught 
ten  or  fifteen  feet  from  the  cross-ties.  It  was  agreed  by  the 
parties  that  plaintiff's  witnesses  would  prove  that  the  fire 
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caught  finom  sparks  emitted  from  the  smoke-stack  of  a  loco- 
motive drawing  defendant's  passenger  train  on  the  eighteenth 
day  of  Angnst,  1884,  which  set  fire  to  and  burned  plaintiff's 
grass  and  fence-posts,  and  that  the  same  locomotive  in  the 
same  way  set  fire  to  Rutherford's  pasture  near  that  of  plaintiff 
on  the  same  evening,  and  that  plaintiff's  damage  would  be 
greater  than  the  amount  claimed.  It  was  also  agreed  that  de- 
fendant's witnesses  would  testify  that  said  engine  was  at  that 
time  provided  with  the  best  spark-arrester  yet  known  or  dis- 
covered; that  no  spark-arrester  has  yet  been  invented  that  will 
entirely  arrest  all  sparks;  but  that  the  sparks  escaping  £rom 
the  arrester  on  this  particular  locomotive  were  necessarily  very 
minute,  and  that  the  smoke-stack  and  arrester  were  daily  in- 
spected by  competent  mechanics  and  foond  to  be  in  good  con- 
dition and  repair.  These  facts  were  not  controverted,  nor  were 
tiie  facts  proved  by  plaintiff  that  the  fire  in  question  was  caused 
by  the  emission  of  sparks  from  the  same  locomotive.  Also 
that  the  engineer  on  this  engine  was  thoroughly  competent. 

When  plaintiff  established  the  fact  by  uncontradicted  evi- 
dence that  the  fire  was  so  caused,  and  that  he  was  thereby  - 
injured,  our  supreme  court  have  decided  that  in  such  case 
the  onus  is  upon  defendant  to  show  by  affirmative  proof  that 
&ere  was  no  negligence  on  its  part  in  causing  the  fire;  in 
other  words,  that  a  presumption  would  arise,  in  the  absence 
of  evidence  to  the  contrary,  that  there  was  negligence  on  the 
part  of  the  company:  International  etc,  Ry  Co.  v.  Timmer^ 
many  61  Tex.  663.  This  doctrine  is  fully  supported  by  the 
cases  cited  in  2  Wood's  Railway  Law,  1347,  note  3.  The  evi- 
dence to  defeat  such  prima  facie  case  of  negligence  being 
peculiarly  within  the  knowledge  of  de&ndant,  the  burden  is 
upon  it  to  produce  it:  Id. 

Our  supreme  court  having  approved  the  doctrine  laid  down 
in  the  decisions  of  other  states  referred  to  in  the  note  cited 
above,  upon  sound  principle,  we  do  not  deem  it  necessary  to 
enter  into  an  elaborate  discussion  of  the  reasons  of  the  law. 
This  demand  of  the  law  as  to  burden  of  proof  is,  however, 
satisfied  when  the  company  shows  by  undisputed  evidence 
that  it  was  using  at  the  time,  and  upon  the  very  engine  in 
question,  the  best  and  most  approved  mechanical  appliances 
known  and  in  use  to  prevent  the  escape  of  fire  from  its  engine, 
and  sparks  from  the  smoke-stack,  and  that  the  same  were  in 
good  repair  and  condition,  and  were  operated  by  a  skillful  en- 
gineer in^a  careful  manner. 
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I^  then,  the  plaintiff  can  recover  after  bucIi  proo(  it  must 
be  npon  the  ground  that  the  defendant  was  negligent  in  other 
respects,  as  that,  notwithstanding  the  approved  fire-arrester, 
it  waa  guilty  of  negligence  in  permitting  the  accumulation  of 
eombustible  matter  on  its  road  or  right  of  way  as  under  the 
circumstanceB  was  dangerous,  and  would  amount  to  negligence 
in  the  opinion  of  an  unprejudiced  jury,  such  as  a  man  of  ordi- 
nary prudence  would  not  have  committed  in  the  management 
of  his  own  affairs.  While  a  railway  company  may  absolve 
itself  from  liability  on  aooouht  of  the  presumed  negligence 
arising  from  the  mere  fact  that  the  fire  caught  from  sparks 
emitted  from  its  engine,  by  showing  its  engine  and  spark-ar- 
rester were  the  best  in  use,  still  if  the  fire  caught  on  its  own 
right  of  way  in  dry  grass  which  it  allowed  to  accumulate,  it 
would  be  a  question  of  fact  for  the  jury  to  determine  whether 
the  frdlure  to  remove  the  inflammable  matter  was  negligence. 
Such  negligence  might  increase  the  danger  to  adjacent  prop- 
erty, even  though  the  best  machinery  was  adopted:  Kellogg  v. 
Chicago  etc.  Ry  Co.,  26  Wis.  228,  229;  7  Am.  Rep.  69. 

The  law  will  not  imply  negligence  from  this  fact.  The 
question  should  be  left  to  the  jury:  Ke^e  v.  Chicago  etc.  Ky 
Co.^  30  Iowa,  80;  6  Am.  Rep.  648  et  eeq.;  BwUngtcn  etc.  R.  R. 
Co.  V.  Westovevy  4  Neb.  274. 

In  thia  case,  the  court  below  found  that  the  company  was 
negligent  in  permitting  combustible  matter  to  accumulate  on 
its  right  of  way.  The  fire  caught  near  the  track, — about  fif- 
teen feet  from  it, — in  the  grass,  and  was  communicated  to 
plaintiff's  pasture,  and  destroyed  it.  It  was  clear  that  the  fire 
caught  on  defendant's  right  of  way.  While  the  conclusion  of 
the  court  below  may  not  have  been  the  same  we  would  have 
arrived  at  from  the  evidence  as  disclosed  in  the  record,  there 
was  evidence  to  sustain  it,  and  we  are  unwilling  to  disturb  his 
conclusion,  it  having  been  repeatedly  decided  that  the  supreme 
court  will  not  interfere  to  grant  a  new  trial  when  there  was  evi- 
dence to  sustain  a  verdict,  unless  there  was  manifest  prejudice 
on  the  part  of  the  jury.  We  are  of  opinion  the  judgment 
ought  to  be  affirmed. 

LlABnJTT  OF  RaDAOAD  COICPANT  lOB  FntB  Ck>llMUH10ATZD  BT  LOOOKO- 

nrx  Bwonns:  BameU  ▼.  Carmeciieui  Bwer  R.  R.  Co,,  1  Am.  St.  Rep.  443,  and 
note  445,  446;  OriueUY.  ffaumOonie  B.RCo.,!  Id.  138»  and  note  149;  Sim- 
numds  ▼.  Railroad  Co.,  62  Am.  Bep.  587. 

l^ioLioKMCB  IS  Implied  fbom  Esoapb  of  Fnu  from  Looomotiyk  EivonYX^ 
and  the  Uarden  of  proof  is  upon  the  railroad  company,  in  an  action  againct 
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it  for  such  negligence,  to  show  tbat  the  most  ftpproTod  meduuueal  appliaaoea 
were  nsed  to  prevent  the  eacape  of  fire:  Bam  ▼.  CMoago  B.  B.  Cb.,  81  Am. 
Dec.  254;  compare  Ohh  eUs.  B.  S.  Co,  ▼.  Shan^eU,  05  Id.  604;  Ferov.  B^f• 
falo  etc  R.  B,  Co.,  78  Id.  277. 

It  mat  bb  NiOLiaxNT  in  Railboad  Coiipant  to  allofw  oombiutibia  mat- 
ter to  accumulate  on  ita  right  of  way:  Biekaumd  €ie>  B.  B.  Oo,  y,  Medk^  40 
Am.  Rep.  734;  and  see  PWi&Mfv&  efa.  A  12.  Ox  t. /omi^  44  U.  SOi. 


Fbars  V.  Albba. 

W  TBZAa»  07.] 
SCTBBOGATIOlf.  — TBZED  PabT7  IB  SbTITLXD  TO  BE  SUBEOttAIBD  lO  BlOHTa 

OF  CBBDiTOBy  where,  having  an  interest  in  the  dehl^  he  pajs  it  in  por- 
snance  of  an  agreement  hetween  himaelf  and  the  debtor,  althong^  the 
debt  waa  not  at  the  time  dne. 

Id.  —  MoRTQAOBs.  —  Whbn  Dbbt  Sboubxd  bt  Mobioaob  IB  Paid  by  Obb 
UNDBR  No  Obligation  to  Pat  It,  Hb  n  Subbooaxbd  to  the  righta  of 
the  mortgagee  in  the  mortgaged  property,  and  will  hold  the  title  so  ao* 
quired  against  Bobseqnent  encnmhiances,  ahhoof^  he  took  no  formal 
transfer  of  the  mortgage,  and  although  he  had  also  aofBired  the  eqni^ 
of  redemption. 

Id.  —  Iv  Pbrbon  Adtahoino  Monet  to  Pat  on  Mobtoaob^  vndeb  Aqbsb- 
MBNT  with  the  owner  of  the  equity  of  redemption  that  it  ahonld  he  as- 
signed to  him  as  seoority  for  the  money  adTanoed,  takes  a  disohaige  of 
the  mortgage,  he  is  still  entitled  to  he  safarogated  to  the  rij^ts  of  the 
mortgagee^  and  hafo  the  disoharge  Tioated. 

KqUIXT  WILL    NOT   PBRMR  JuBT   RiOBTB  OV  PaBTT  to  BE  LOBT  TBBOUOE 

MflR AKB  or  ignonnoe  of  faot^  when  sooh  relief  is  not  prejudicial  to  the 
nj^ta  of  others. 
Pleadino.  ^Inbebtion  of  Weono  Kame  in  Abbwee  n  Immatbbial  Eb- 
BOB,  where,  taking  the  answer  altogether,  it  ia  perfootly  i^parent  that 
the  insertion  of  sndi  name  was  a  derical  error,  and  the  name  intended  is 


New  Tbial  will  not  be  Oeantbd  on  OBomvD  of  8uBPSia%  arising  from 
the  testimony  of  a  witness  being  diibrent  from  what  ooonsel  antieipated 
it  would  be,  it  not  being  shown  that  the  witness  intentionally  deeeired  or 
misled  ooonseL  Nor  will  a  new  trial  be  granted  to  enable  one  to  obtain 
•ridenoe  which  ordinary  diligence  oonld  have  proonred  on  the  trial,  if 
desired,  and  especially  if  snoh  evidenoe  is  merely  eanmlative. 

Action  of  tregpaBS  to  try  title.    The  fEtcts  appear  in  the 
opinion. 

Surraii  and  Taylor^  for  the  appellant 

Anienon  and  FliiUy  for  the  appelli 


Maltbis,  J.  The  first  question  in  this  case  is,  whether  Mrs. 
Mary  Albea,  who  purchased  the  land  in  controversy  from  J. 
M.  Riviere  and  wife  subsequent  to  a  deed  of  trust,  executed 
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by  Riviere  to  Eugene  Williams  on  the  eighth  day  of  Augnst, 
1881,  and  not  recorded,  to  secure  a  note  for  fifteen  hundred 
dollars,  made  by  Riviere,  payable  to  James  R.  Richey,  of  the 
date  of  the  trust  deed,  payable  on  the  eighth  day  of  August, 
1887,  and  also  subsequent  to  another  deed  of  trust  made  by 
said  Riviere  to  J.  D.  Wallace  on  the  same  land,  dated  on  the 
sixteenth  day  of  September,  1881,  and  recorded  on  the  day 
following,  to  secure  a  note  executed  by  said  Richey  to  Mrs. 
M.  E.  Fears,  on  the  same  day  as  the  deed  of  trust,  and  pay- 
able on  the  sixteenth  day  of  September,  1882,  having  fur- 
nished the  money  to  Riviere  to  pay  ofi*  the  note  held  by 
Richey,  and  the  money,  having  been  so  applied  by  Riviere 
before  the  note  fell  due,  can  be  subrogated  to  the  rights  of 
Richey  in  the  deed  of  trust  held  by  Williams  for  his  benefit, 
without  any  agreement  with  Richey  to  that  eflfect  The  dis- 
trict court  found  as  a  fact  that  at  the  time  C.  P.  Albea  pur- 
chased the  land  for  his  wife,  that  it  was  agreed  between 
Albea  and  Riviere  that  Riviere  should  take  the  money  paid 
by  Albea  and  pay  off  the  note  to  Richey,  and  have  it  and  the 
deed  of  trust  on  the  land  in  dispute  transferred  to  Mrs.  Albea, 
and  that  the  note  was  *paid  off  by  Riviere  with  the  money  so 
received  before  it  became  due,  but  that  there  was  no  transfer 
made  by  Richey,  and  that  he  had  no  knowledge  of  the  agree- 
ment between  Albea  and  Riviere  in  reference  thereto. 

The  evidence  shows  that  the  money  was  not  paid  to  Richey 
in  penKm,  he  being  absent  at  the  time,  but  to  bis  partner,  who 
received  it  for  him,  and  delivered  the  note  and  deed  of  trust 
to  one  Heam,  who  advanced  $260  towards  the  payment  on  the 
Albea  note,  and  held  the  Riviere  and  Richey  note  and  deed 
of  trust  as  collateral  security;  and  that  afterwards  Albea 
paid  Heam  the  1250,  and  that  Heam  then  delivered  the  note 
and  deed  of  trust  to  Riviere,  the  debt  having  been  paid  in 
full,  and  that  Riviere  sent  them  by  mail  to  Albea;  but  they 
were  lost.  In  the  case  of  Fievd  v.  Zuber,  67  Tex.  280,  it  is 
■aid  that  there  are  numerous  decisions,  quite  a  number  of 
which  are  cited,  which  recognize  the  doctrine  that  if  a  third 
party  (a  volunteer)  pay  the  entire  debt  in  pursuance  of  an 
agreement  between  him  and  the  debtor,  upon  his  doing  so 
he  shall  be  subrogated  to  the  creditor's  rights,  and  that  there 
are  no  known  decisions  to  the  contrary  except  in  the  state  of 
liouisiana,  where  the  matter  is  regulated  by  statute.  We 
think  this  rule  founded  upon  principles  of  equity  and  mate- 
rial right.    Every  man  in  this  country  has  the  right  to  dispose 
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of  hifl  property,  or  any  inteioBt  he  may  own,  however 
in  Buch  properly;  and  any  mle  that  would  prevent  or  clog  the 
alienation  of  encumbered  property  at  private  sale  would  be 
yety  prejudicial  to  the  debtor,  inasmuch  as  it  would  result  in 
subjecting  this  character  of  property  to  forced  sale  in  many 
instances,  when,  if  purchasers  had  the  right  by  paying  off 
prior  encumbrances  to  be  subn^ied  to  the  rights  of  the  credi- 
tor holding  such  encumbrances,  the  sacrifice  of  pn^rty  could 
often  be  prevented,  while  by  such  an  arrangement  subsequent 
creditors  could  not  possibly  be  damaged. 

It  is  said,  upon  high  authority,  that  when  a  mortgage  is 
paid  by  one  who  is  under  no  obligations  to  pay  it,  although  he 
does  not  take  a  formal  assignment,  he  is  subrogated  to  the 
rights  of  the  mortgagee  in  the  mortgaged  property,  and  holds 
the  title  bo  acquired  against  subsequent  encumbrances,  al- 
though he  had  also  acquired  the  equity  of  redemption.  In 
such  case,  no  proof  of  intention  on  his  part  to  keep  the  mort- 
gage alive  is  necessary  to  give  him  the  benefit  of  it.  Even  if 
a  person  advancing  money  to  pay  a  mortgage,  under  an  agree- 
ment with  the  owner  of  the  equity  of  redemption  that  it  should 
be  assigned  to  him  as  security  for  the  money  advanced,  takes 
a  discharge  of  the  mortgage,  he  is  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee,  and  have  the  discharge  vacated: 
1  Jones  on  Mortgages,  sec.  877,  and  authorities  there  cited. 
In  general,  any  person  having  a  subsequent  interest  in  the 
premises  which  are  not  primarily  liable  for  the  mortgage 
debt,  who  pays  off  the  mortgage,  thereby  becomes  an  equitable 
assignee  of  it,  and  may  keep  the  mortgage  alive,  and  enforce 
the  lien  for  his  own  benefit:  3  Pomeroy's  Eq.  Jur.,  sec.  1212. 

In  this  case,  Riviere  had  the  legal  title  to -the  property,  and 
the  right  to  pay  off  all  encumbrances  against  it;  having  con- 
veyed his  interest  to  Mrs.  Albea,  she  would  be  entitled  to  pay 
off  any  encumbrance  against  the  land  to  protect  her  title.  It 
is  claimed  that  for  the  reason  that  the  Richey  mortgage  was 
discharged  of  record,  and  that  the  debt  was  paid  by  Riviere 
before  it  became  due,  that  Mrs.  Albea  could  be  subrogated  to 
the  rights  of  Richey  in  the  property.  It  appears  that  the 
mortgage  was  discharged  of  record,  by  direction  of  Riviere,  in 
1885,  for  the  purpose  of  having  the  title  to  other  property  em- 
braced in  the  mortgage  freed  from  the  encumbrance,  as  stated 
by  him;  but  at  all  events,  it  was  done  without  the  knowledge 
of  Mrs.  Albea,  and  equity  would  reinstate  it  for  her  benefit, 
for  it  will  not  permit  the  just  rights  of  a  party  to  be  lost 
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ttroogfa  «  Bustake  or  i^oranoe  of  fact  wImb  not  pr^offieial 
to  fbe  lights  of  others.  We  are  also  of  opinion  that  it  can 
make  no  defisoce  as  to  Mrs.  Albea's  right  of  subrogation,  that 
file  money  mm  paid  by  the  hand  of  Riviere,  she  having  fur- 
nisfaed  it  for  that  jHirpose;  nor  does  it  matter  that  the  debt 
was  paid  hefate  it  feU  due.  She  was  no  meddler,  but  a  pur- 
chaser haying  rights  in  the  property,  and  acted  in  the  mat- 
%et  nnder  a  contract  with  Riviere.  No  one  except  Richey 
coold  object  to  the  debt  being  paid  beftyre  it  fell  due;  and  he 
does  not  complain.  There  is  no  chargo  that  the  debt  was  not 
valid.  Mrs.  Albea,  at  the  time  of  the  payment,  did  not  know 
that  there  was  any  other  lien  on  the  property  in  existence,  and 
Mrs.  Fears  was  in  no  way  injured  or  damaged  by  the  paying 
off  of  the  Riohey  mortgage;  had  it  not  have  been  paid,  Richey 
would  have  been  entitled  to  assert  his  claim  to  the  extent  that 
Mrs.  Albea  now  is  entitled  to  do.  Richey's  mortgage  was  but 
a  security  for  his  debt;  and  it  would  have  been  nothing  more 
if  it  had  been  past  due  when  paid,  the  legal  title  remaining  in 
Riviere  for  all  time  until  divested  by  a  sale.  We  can  see  no 
reason,  technical  or  substantial,  why  the  payment,  when 
made,  was  not  effectual  to  invest  Mrs.  Albea  with  the  rights 
of  Richey  in  the  property. 

Under  authorities  hereinbefore  referred  to,  the  debt  and  lien 
of  Richey  was  equitably  assigned  to  Mrs.  Albea,  on  account 
of  her  paying  off  the  debt;  and  the  fact  that  Richey  had  no 
knowledge  ot  the  payment  being  made  by  her,  under  the  cir- 
eumstances  of  this  case,  would  not  affect  her  rights  in  this 
matter. 

It  is  insisted  that  the  court  erred  in  foreclosing  the  mort- 
gage executed  by  Riviere  to  Richey  without  making  them 
parties  to  the  suit,  the  note  of  fifteen  hundred  dollars  that 
the  mortgage  was  given  to  secure  being  in  issue;  and  also  in 
not  rendering  judgment  against  Riviere  for  the  amount  of  the 
note. 

Appellants  did  not  question  the  right  of  the  court  to  deter- 
mine the  case  by  any  exception  to  appellees'  pleading,  though 
the  relief  granted  was  prayed  for  in  the  answer.  It  was  not 
claimed  but  that  the  debt  to  Richey  was  a  valid  obligation 
against  Riviere,  and  against  the  land;  nor  was  it  denied  that 
the  debt  was  paid  in  the  way,  and  by  the  persons,  as  claimed 
by  appellees;  that  is,  that  Riviere  procured  the  money  from 
Mrs.  Albea  by  a  sale  of  the  land  in  dispute,  and  that  the  pay- 
ment waa  made  by  him  with  the  money,  for  her  benefit.    The 
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eflTect  of  which  ¥rotild,  be  to  discharge  the  debt,  as  to  Riyiera^ 
and  sabrogate  Mrs.  Albea  to  the  rights  of  Bichey  in  the  prem- 
ises, as  the  same  existed  at  the  time  of  the  payment  of  his 
debt.  No  judgment,  then,  could  be  rendered  against  Riviere; 
and  he,  having  parted  with  all  title  to  the  land  by  convey- 
ance to  Mrs.  Albea,  was  not  a  necessary  party  to  the  suit; 
and  Richey's  debt  having  been  fully  paid,  there  was  no  neces- 
sity of  his  being  made  a  party, — having  no  right  and  setting 
up  no  claim  to  the  property.  If  the  appellants  had  raised  an 
issue  by  their  pleading  as  to  these  facts,  Riviere  and  Richey 
would  have  been  necessary  parties;  but  not  having  done  so  in 
the  court  below,  they  should  not  be  heard  to  complain  in  this 
court. 

Appellants  assert  that  the  court  erred  in  not  granting  their 
motion  for  a  new  trial  on  the  ground  that  they  were  misled 
and  deceived  by  the  following  portion  of  defendant's  answer, 
to  wit:  "  That  on  the  eighth  day  of  August,  1881,  said  Riviere 
and  wife  executed  to  Eugene  Williams,  trustee,  a  deed  of  trust 
on  said  property,  and  two  other  pieces  or  lots  of  land  in  Waco, 
to  secure  James  R.  Richey  in  the  payment  of  said  Riviere  note 
fer  fifteen  hundred  dollars, — with  even  date  with  said  trust 
deed,  and  to  become  due  on  August  8, 1882.  That  afterward, 
on  September  16, 1881,  Riviere  executed  to  J.  D.  Wallace  a 
deed  of  trust  on  the  same  lots  and  other  property  to  secure 
Mrs.  M.  E.  Fears  in  the  payment  of  Riviere's  note  for  fifteen 
hundred  dollars,  due  September  16, 1882,  and  that  Mrs.  Fears 
had  full  and  actual  notice  of  said  fint-named  trust  deed 
before  the  execution  of  the  one  to  secure  her;  and  in  order  to 
protect  said  Mrs.  Fears  from  said  first  deed  of  trust,  said  J.  M. 
Riviere  did,  by  special  arrangement  with  C.  P.  Albea,  pay  the 
said  Richey  said  fifteen  hundred  dollars  on  the  15th  of  June, 
1882.  That  when  Albea  purchased  the  property  for  his  wife, 
it  was  agreed  that  Riviere  should  take  the  money  paid  by 
him  and  discharge  the  Richey  debt,  and  have  the  note  and 
deed  of  trust  transferred  to  Mrs.  Albea." 

Appellants  say  that  they  were  misled  by  that  portion  of 
the  answer  that  charges  that  Riviere  and  Albea  caused  the 
Richey  debt  and  mortgage  to  be  paid  off  for  the  benefit  of 
Mrs.  Fears,  and  then  permitting  defendants  to  show  that  the 
payment  was  made  for  the  benefit  of  Mrs.  Albea.  Taking 
the  answer  altogether,  we  think  it  perfectly  apparent  that  the 
insertion  of  the  name  of  Mrs.  Fears  in  the  position  that  it 
occupies  in  the  answer  was  a  clerical  error,  and  that  if  coun- 
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0el  were  deceived  and  misled,  that  it  was  on  account  of  negli- 
gence  and  want  of  ordinary  care  and  attention  on  their  part 
to  the  matter  at  hand. 

It  ia  also  claimed  that  plaintiffs'  attorneys  were  deceiyed 
and  misled  by  their  witness  J.  D.  Wallace  in  reference  to  hit 
testimony  on  a  material  issue,  to  wit,  that  they  understood 
him  to  say  that  he  would  swear  that  Mrs.  Fears  had  no  actual 
notice  of  Richey's  deed  of  trust  when  that  to  her  was  exe- 
cuted, and  for  that  reason  they  went  into  trial  without  Mrs. 
Fears  being  present,  by  whom  they  could  prove  that  fact.  It 
is  not  shown  that  Wallace  intentionally  deceived  or  misled 
eounsel,  nor  is  it  shown  but  that  it  was  the  fault  of  counsel 
that  they  misunderstood  Wallace.  He  was  their  trustee  who 
negotiated  the  loan  upon  the  property  for  Mrs.  Fears,  and 
when  default  was  made  in  the  payment,  sold  it  under  her  deed 
of  trust  for  her  benefit,  from  which  it  might  be  reasonably 
inferred  that  he  was  on  friendly  terms  with  her,  and  would . 
not  withhold  any  information  about  which  he  might  be  inter- 
rogated, or  intentionally,  at  least,  make  a  statement  that  would 
mislead.  In  his  testimony  he  states  that  he  negotiated  the 
trade  for  Mrs.  Fears;  that  he  had  no  notice  of  Richey's  deed 
of  trust;  that  Mrs.  Fears  had  nothing  to  do  with  the  trade, 
left  it  all  to  him,  and  Chat  he  did  not  believe  that  she  knew 
anything  of  the  Richey  claim,  judging  from  all  of  the  circum- 
atu&coa.  We  are  at  a  loss  to  know  how  any  one  could  testify 
any  more  definitely  in  reference  to  another^s  want  of  knowl- 
edge on  a  particuhur  subject  like  the  one  at  issue,  unless  it  was 
a  tad  that  Mrs.  Fears  was  not  in  the  country  at  the  time  of 
the  negotiation;  if  that  had  been  a  fact,  Wallace  would  have 
been  able  to  testify  to  it.  We  do  not  think  that  counsel  were 
justified  in  being  deceived,  misled,  or  surprised  at  the  evi- 
dence of  Wallace. 

An  additional  reason  why  the  court  did  not  err  in  refusing 
to  grant  a  new  trial  on  the  grounds  urged  is,  that,  in  reply  to 
plaintiff's  motion,  supported  by  the  affidavit  of  Mrs.  Fears, 
that  she  did  not  have  notice  of  the  Richey  deed  of  trust  at 
the  time  she  acquired  the  deed  of  trust  from  Riviere  on  the 
property,  defendants  filed  affidavits  of  Riviere  and  Albea 
stating  that  at  the  time  of  the  trial  Mrs.  M.  E.  Fears  was  in 
Waco,  at  the  house  of  J.  D.  Wallace,  the  trustee  in  her  deed 
of  trust,  which  was  within  three  blocks  of  the  court-house, 
which,  not  being  contradicted,  will  be  taken  as  true.  It  is 
thus  Ebown  that  ordinary  diligence  could  have  procured  the 
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evidence  of  Mn|.  Fears  on  the  trial,  if  it  had  been  desired. 
Having  taken  the  chances  without  it,  the  rules  of  law  will  not 
authorize  the  reopening  of  the  case,  for  the  purpose  of  mak- 
ing an  experiment  with  her  testimony  added. 

It  is  not  important  that  C.  P.  Albea  should,  at  the  sale  of 
the  property  by  J.  D.  Wallace,  under  Mrs.  Fears's  deed  of 
trust,  have  stated  the  grounds  of  his  wife's  claim  to  the  prop- 
erty, or  should  have  given  notice  of  her  claim  at  all,  in  Tiew 
of  the  fact  that  the  property  was  purchased  by  Mrs.  Fears, 
and  that  she  is  charged  with  notice  of  Bichey's  claim  before 
the  deed  of  trust  on  the  property  was  executed  to  Wallace. 
Waiving  the  question  of  diligence,  the  newly  discovered  evi- 
dence only  tends  to  contradict  C.  P.  Albea  as  to  the  grounds 
he  stated  that  he  claimed  the  property  on,  at  the  sale  by  J.  D. 
Wallace,  he  having  testified  at  the  trial  that  he  gaye  notice 
that  it  was  the  homestead  of  Riviere  and  wife,  and  that  Mrs. 
Riviere  had  not  signed  the  deed  of  trust,  and  that  he  had 
purchased  Richey's  claim,  and  claimed  under  that  also, — the 
newly  discovered  evidence  tending  to  show  that  he  did  not 
give  notice  of  the  latter  claim.  J.  D.  Wallace  and  Mrs. 
Fears's  husband  had  each  testified  on  the  trial  that  Albea  did 
not  assert  the  latter  claim  at  the  sale;  and  the  alleged  newly 
discovered  evidence  would  be  cumulative,  and  would  only 
contradict  Albea  on  an  immaterial  issue,  and  did  not  author- 
ize the  granting  of  a  new  trial. 

The  twelfth  assignment  is,  that  there  was  error  in  fijiding 
that  Mrs.  Fears  had  actual  notice  of  Richey's  deed  of  trust, 
at  the  time  she  acquired  her  lien  on  the  property.  There  was 
evidence  before  the  district  court  that  she  had  notice  of  it, 
though  there  was  evidence  tending  to  a  contrary  conclusion. 
It  was  the  province  of  the  court  below  to  pass  upon  the  credi- 
bility of  the  witnesses  and  the  weight  of  the  evidence,  and  we 
see  no  sufficient  cause  in  this  case  to  disturb  the  findings. 

The  last  assignment  is,  that  the  court  erred  in  refusing  to 
sustain  plaintiff's  general  demurrer  to  defendant's  amended 
answer.  The  answer  set  forth  allegations  amply  sufficient  to 
authorize  the  admission  of  all  the  facts  proven  on  the  trial, 
and  if  the  facts  authorized  the  judgment,  it  follows  that  there 
was  no  error  in  overruling  the  general  demurrer. 

There  is  error  in  the  judgment,  however.  Mrs.  Fears's  deed 
of  trust  was  of  prior  date  to  the  deed  from  Riviere  and  wife 
to  Mrs.  Albea,  and  was  duly  recorded  at  the  time  of  the  eze- 
uution  of  the  latter,  and  the  land  having  been  sold  under  said 
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trust  deed  and  pordiaae  bj  Mrs.  Fears,  her  title  was  soperior 
to  that  of  Mrs.  Albca,  and  the  court  should  have  ordered  the 
land  Bold,  and  the  proceeds  applied  first  to  the  payment  ot 
the  Richey  note  and  interest,  and  the  balance  to  Mrs.  Fears, 
and  the  judgment  is  here  now  reformed  in  that  respect;  but 
as  the  judgment  in  this  regard  was  not  assigned  as  error, 
Mrs.  Fears  should  pay^the  costs  of  this  appeal,  and  wo  report 
that  the  judgment  be  reformed  and  afibmed. 


SuBBOflATiDN,  SmASoatL  OB  VoLn^mxB  Bis  Ko  BxoBT  TO:  Mtmiei^% 
Afpeait  93  Am.  Doe.  788,  and  note  78S.  Bot  odo  secondarily  liable  ia  en- 
tiUed,  where  bo  baa  |iaid  Hm  dd>t,  to  the  benefit  of  any  aecnritiea  wbieh  ibe 
eaeditor  may  bold  againal  tlio  prindpal  dobtor:  Formi  (Hi  C0J9  A^pfpealf  4  Am. 
8t  Bap.  584. 

Nkw  Tkxal  ok  Gbouvd  of  8uitFRi8S  rt  TssniioiiT  or  PAarr'a  Owh 
Wmma  n  Mattsr  of  DiaoiisnoH  on  Past  of  Covbt:  See  DelmoM  t. 
MargOt  78  Am.  Dee.  616^  wbere  a  new  trial  waa  granted  on  a  sbowing  tbat 
tiM  petitioiier'a  attorney  bad  naed  due  cantioi\  to  ascertain  wbat  tbe  witness 
wovld  testify  to^  and  tbat  tbe  witness  deeeired  bim.  Bnt  in  MtCluahqf 
T.  Oerhtm§erf  90  Id.  BI2,  it  was  beld  tbat  if  tbe  result  woold  bave  been  tbe 
aamo,  bad  tbere  been  no  snipriae,  a  new  trial  sboold  be  refosed. 

Hkw  Trial  wnx  fot  bx  Graktbd  for  Newlt  DisooncRXD  Etidxkci 
wbich  n  merely  cmnolatiye:  Lawrence  v.  Ely,  97  Am.  Dec.  768,  and  note; 
/TaH  ▼.  Jadaon,  77  Qa.  493;  Smith  v.  WcOaon,  82  Va.  712;  Booth  v.  MeJiUon^ 
82  Id.  827;  or  whicb  oonld  have  been  preyioaaly  discovered  by  the  use  of  due 
diligence:  JH^ardsfm  v.  Farmer,  88  Am.  Dec.  129;  AUen  v.  Bond,  112  Ind. 
023;  Booth  v.  MeJUton,  empra;  for,  as  is  said  in  Ertkme  v.  Dt{fy,  76  Ga.  602; 
tida  gronnd  for  a  new  trial  is  to  be  tolerated  rather  than  favored  because  of 
tta  liability  to  abnss^  and  ita  tendency  to  misleaH. 
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BAncB  AHD  BAHKoro — Trusib  —  TaAXBAomnr  CRaATnio  Brlatioh  or 
Tbitbrx  avi>  Cibtui  qua  Trust.  — In  tbe  oonrse  of  dealnigB  between 
a  New  York  and  Texas  bank,  tbe  former  waa  in  tbe  habit  of  discounting 
notea  for»  and  of  forwarding,  theniy  on  matority,  to  tbe  latter,  "for  col- 
laotion  aid  return, "  with  the  undesstaiiding  that  the  proceeds  of  such 
diseoiint  notes  should  be  preserved  by  tbe  Texas  bank  as  tbe  property  of 
the  Kew  York  bank,  and  returned  to  it  as  such.  The  Texas  bank,  bav* 
ing  received  notes  from  its  New  York  bank  correspondent  "  for  ooUeo- 
tioQ  and  rotom  of  proeeedsi''  would  become,  as  to  such  collections,  wheo 
made  by  it^  a  tmatee  for  tbe  New  York  bank,  and  its  duty  would  be  to. 
nmit  tbe  proceeds  of  the  notes  to  the  latter.  Tbe  relation  created  by 
the  transaction  is  that  of  trustee  and  cettui  qnt  trmti,  and  not  that  of 
debtor  and  oreditor. 

law — Iv  SooH  Oao  Tbubt  Fubd  d  hot  Ditstkd  ov  ns  Gbaraotbi  la 
8m  hf  bafaif  plMed  by  tiie  ooUoeting  bank  in  its  vanlti^  aad  thart 
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mingled  with  iti  other  BkoneyB;  and  the  odDectiiig  beak  thereefler  be- 
oomiiig  inaolyent^  the  trait  would  attadh  to  whaterer  wmnfj  ramainad 
in  the  bank  Tanlta  when  the  reoeiyer  waa  appointed. 

lib »  Ons  Who  Baanm  Monkt  ov  AnoTHm  m  FtDvauET  O^FAOirr* 
AMD  EzPXNDB  It  in  payment  of  hia  own  debt%  doea  not  thereby  create 
a  lien  upon  his  entire  eatate  for  ita  repayment^  bat  the  traat  eaMe  moat 
be  clearly  traced  into  specific  property,  in  order  that  the  esitei  qw  inui 
may  claim  either  the  property  itself  or  a  lien  vpon  it. 

In.  —  Whkn  Trustsx  MnroLss  Trust  M(ttr kt  with  his  Owh,  avd 
Afterwards  Pats  out  to  others,  he  is  presnmed  to  pay  oat  hia  own 
money,  so  long  as  he  retains  sufficient  to  cover  the  trast  fond. 

Banxxr  has  Kg  Lien  upoh  Funds  in  his  Hands  tor  Indxbtrdnxss  of  a 
customer,  in  the  absence  of  a  contract  for  that  purpose^  either  ezpreaa 
or  implied.  And  where  notes  are  aent  to  a  bank  for  diaooont^  the  pro- 
ceeds to  be  placed  to  the  credit  of  its  correspondent^  and  the  bankrefnsea 
to  discount  the  paper,  but  pays  drafts  drawn  by  its  correspondent  in 
the  belief  that  the  paper  had  been  diacounted,  it  has  no  lien  upon  the 
paper  for  its  reimbursement.  In  settling  with  a  reoeiYer  of  ita  corre- 
spondent in  each  case,  the  bank  is  properly  chargeable  with  the  moneya 
ooUected  upon  the  paper,  and  with  the  value  of  so  mnch  of  it  as  re- 
mained unpaid,  to  be  set  off  by  the  amount  of  the  dzafta  drawn  upon  it 
by  its  correspondent  after  the  notea  were  forwarded  for  discount. 

VftAoncB.  —  RxcxivxR  ov  Inbolvbnt  Ck>BPOBATiON  has  Bight  to  Baomr- 
VHNS  against  Ons  Who  Intebtsnis  in  a  proceeding  to  which  he  is  a 
party,  and  it  is  proper  to  allow  him  to  set  up  all  the  righta  of  the  oor* 
poration  growing  out  of  a  con  tinned  ooorse  of  ^"^^^^g  with  the  inter- 
vener under  one  general  agreement.  And  the  fact  that  other  suits  were 
pending  in  another  tribunal  involving  the  subject  of  diapate,  and  to 
which  the  receiver  waa  a  party,  when  pleaded  in  abatement  of  the  pise 
in  reconvention,  is  not  an  answer  to  it. 

Ooldthwaite  and  Ewing^  for  the  appellant. 
jETutcAeson,  Carringtony  and  SearSj  for  the  appellee. 

Oaineb,  J.  On  the  nineteenth  day  of  December,  1885,  Wil- 
liam R.  Baker,  as  president  of  the  City  Bank  of  Houston,  and 
one  of  its  largest  stockholders,  and  the  Houston  Insurance 
Company,  another  stockholder,  filed  a  petition  in  the  district 
oourt  of  Harris  County  against  certain  of  its  creditors  and 
other  stockholders,  alleging  its  insolvency,  and  praying  for  the 
appointment  of  a  receiver  and  for  the  collection  and  distribu- 
tion of  its  assets  among  the  holders  of  claims  against  it,  ac- 
cording to  their  respective  priorities;  and  on  the  same  day 
appellee  Weems  was  appointed  receiver  in  accordance  with  the 
prayer  of  the  petition,  and  has  since  been  acting  under  direc- 
tion of  the  court  in  that  capacity.  By  a  course  of  dealing, 
kept  up  during  a  series  of  years  by  the  insolvent  corporation 
and  the  Continental  National  Bank  of  New  York,  the  New 
York  bank  had  discounted  the  paper  of  the  Houston  bank, 
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and  just  before  it  fell  due  bad  forwarded  it  to  tbe  latter  ^'  for 
collection  and  returns." 

Immediately  before  its  failure,  tbe  Houston  bank  bad  re- 
ceived a  large  amount  of  paper  so  discounted  for  it  by  tbe 
New  York  bank,  and  bad  collected  it  in  part  and  placed  tbe 
proceeds  to  tbe  credit  of  tbe  latter.  For  otbers  of  tbeir  notes 
tbe  Houston  bank  bad  received  renewals,  wbicb  were  dis- 
coanted  by  otber  banks  in  New  York,  and  the  proceeds  applied 
to  tbe  payment  of  its  debts.  On  tbe  tbird  day  of  September, 
1886,  appellant  intervened  in  tbe  original  suit,  claiming  to  be 
a  creditor  of  tbe  City  Bank  of  Houston,  and  claiming  a  pri- 
ority of  payment  out  of  tbe  assets  in  tbe  bands  of  tbe  receiver, 
of  tbe  amount  due  to  it  by  reason  of  tbe  collection  and  appro- 
priation of  tbe  proceeds  of  tbe  notes  sent  by  it  to  tbe  Houston 
bank.  Tbe  receiver  resisted  tbe  claim,  denying  complainant's 
rigbt  to  priority,  and  answered  furtber  tbat  tbe  City  Bank  be- 
fore its  fedlure  bad  sent  to  tbe  Continental  Bank  several  prom- 
issory notes  for  sums  amounting  in  tbe  aggregate  to  over 
twoity  tbousand  dollars,  to  be  discounted;  tbat  tbe  latter 
refused  to  discount  tbe  notes,  but  retained  tbem  witbout  au- 
tbority,  and  bad  then  collected  some  of  tbem  and  were  pro- 
ceeding to  collect  tbe  otbers.  To  tbis  counterclaim  complain- 
ant replied,  setting  up  a  lien  upon  tbe  notes  to  secure  tbe 
payment  of  a  general  balance  due  it  from  tbe  City  Bank  at 
the  time  of  its  failure.  Upon  the  trial  of  tbe  issue  so  pre- 
sented, the  court  gave  judgment,  disallowing  tbe  claim  of  pri- 
vity, but  allowing  the  claim  of  tbe  Continental  Bank  as  a 
general  creditor,  and  awarding  a  recovery  against  it  in  favor 
of  the  receiver  for  tbe  full  amount  of  tbe  notes  claimed  by  him 
to  have  been  converted  by  it,  less  about  five  tbousand  dollars 
paid  upon  drafts  of  tbe  City  Bank  upon  it  after  tbe  paper 
went  into  its  hands.  Tbe  judgment  furtber  provided  tbat  tbe 
Continental  Bank  should  deliver  up  tbe  notes  or  tbeir  proceeds 
to  the  receiver  within  thirty  days,  and  tbat,  upon  its  failure  to 
do  so,  the  judgment  againjt  it  should  be  charged  against  its 
dividends,  and  tbat  tbe  receiver  should  have  execution  against 
it  for  the  balance.  From  this  decree  the  Continental  National 
Bank  has  brought  tbis  appeal.  ' 

The  first  assignment  is  in  substance,  that  tbe  court  erred  in 
deciding  tbat  appellant  was  not  entitled  to  have  tbe  amount 
of  tbe  notes  sent  by  it  to  the  City  Bank  for  collection  paid  in 
full  from  the  assets  in  the  bands  of  the  receiver.  The  evidence 
shows  that  some  of  these  notes,  amounting  to  about  five  thou- 
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Buid  dollars,  were  collected  by  the  City  Bank  and  were  mingled 
with  its  funds  after  being  credited  to  appellant,  and  that  others 
were  renewed,  and  the  renewed  paper  discounted  in  New  York 
for  account  of  the  City  Bank, — the  proceeds  going  to  pay  its 
debts.  The  first  question  to  be  determined  is,  whether  under 
the  agreement  and  the  course  of  dealing  between  the  two, 
the  collecting  bank  is  to  be  decreed  the  trustee  of  the  funds 
received  by  it  upon  the  notes  which  were  paid,  and  of  the 
renewed  obligations  which  were  taken  in  lien  of  those  which 
were  not  paid.  Before  the  trial  an  agreed  statement  of  facts 
was  signed  by  the  counsel  representing  the  parties,  and  filed 
among  the  papers  in  the  case.  The  agreement  appended  to 
the  statement  is  as  follows:  "  The  matters  and  facts  set  forth 
in  the  foregoing  eight  pages  are,  for  the  purposes  of  the  trial  of 
the  above-entitled  cause,  admitted  to  be  true  and  correct,  and 
may  be  read  in  evidence  upon  the  trial  of  said  cause,  the 
parties  thereto  reserving  the  right  to  introduce  such  additional 
evidence,  not  inconsistent  with  the  foregcong,  as  may  be  de* 
sired."  The  agreed  statement  contains  the  following  para- 
graph: ''  That  in  the  course  of  dealings  between  the  City  Bank 
and  complainant,  the  latter  was  in  the  habit  of  discounting 
notes  for  the  City  Bank  and  of  forwarding  the  same  on  mar 
turity  to  the  City  Bank  for  collection  and  return,  with  an  un- 
derstanding  that  the  proceeds  of  such  discount  notes  should 
be  preserved  by  said  City  Bank  as  the  property  of  the  com* 
plainant,  and  returned  to  it  as  such."  The  agreement  farther 
shows  that  the  notes  last  referred  to  were  received  by  the  City 
Bank  ^^  for  collection  and  return  of  proeeeds." 

We  think  these  facts  settle  the  question  of  trust  in  the 
affirmative.  If  the  securities  had  been  sent  for  collection 
merely,  the  proceeds  to  be  credited  to  the  New  York  bank,  it 
is  clear  that  after  their  collection  the  relation  of  debtor  and 
creditor  would  have  subsisted,  and  the  latter  would  have  no 
claim  upon  the  funds.  But  by  the  understanding  between  the 
banks  and  the  actual  transaction  between  the  parties  as  shown 
by  the  agreed  evidence,  a  special  agency  was  created,  and  the 
city  bank  had  no  authority  to  hold  and  credit  the  proceeds  of 
the  notes,  but  was  bound  16  remit  them  immediately  to  its  cor- 
respondent. This  principle  was  clearly  recognised  by  this 
court  in  the  case  of  City  Bank  of  Sherman  v.  WeisSy  67  Tex. 
831,  and  is  sustained  by  the  great  weight  of  authority,  as  ap- 
pears from  the  citations  in  the  opinion  in  that  case. 

But  it  is  insuted  by  counsel  for  appellee  that  there  is  othor 
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evidance  in  the  reoord,  not  ineoBfiBtent  with  thA  agnement, 
wliich  shows  that  the  idatioD  of  debtor  and  ereditory  and  not 
that  of  trustee  and  cestui  que  trusty  was  created  by  the  transao- 
tiiiQ.    We  thinky  however,  that  any  evidence  to  show  this  lact 
in  the  face  of  the  explicit  statement  in  the  admitted .  proof 
would  be  inconsistent  with  the  agreement,  and  should  have 
been  disregarded  by  the  courts  whether  objected  to  or  not.    But 
we  dp  not  regard  ths  evidence  relied  on  as  beiog  in  confiiet  with 
that  in  the  agreed  statement.    The  reeeivery  who  was  cashier 
of  the  insolvent  bank  Sat  many  years  previouB  to  its  fiulure, 
testified  to  the  e£Esct  that  in  previoiBi  transactions  of  a  like 
character  it  had  been  the  habit  of  his  bank  to  collect  and 
credit  the  proceeds  of  the  discount  notes  sent  to  it  for  collec- 
tion.    But  appellant  showed,  on  the  other  hand,  by  the  testi- 
mony of  its  president^  that  in  discounting  paper  for  its 
customers  at  a  distance^  it  was  the  custom  to  charge  interest 
after  the  maturity  of  the  paper  to  allow  for  the  transmission 
to  it  of  the  proceeds  after  collection  as  well  as  exchange  on  the 
amount,  and  that  in  order  to  avoid  these  charges,  the  City 
Bank  agreed  to  keep  with  the  New  York  bank  sufficient  funds 
to  meet  the  diseoonts  aa  they  matured,  and  that  in  all  previous 
transactions  thia  promise  had  he&a  complied  with.    As  long 
aa  the  City  Bank  kept  with  ita.cerreBpondent  a  sufficient  sum 
to  cover  the  amount  of  the  discounted  paper  as  it  fell  due,  it 
had  the  right  to  the  proceeds  when  eoUected,  for  it  had  then 
virtually  taken  up  the  securities.    We  do  not  see  how  the  con- 
clusion can  be  drawn  Iram  thi%  that  it  was  entitled  to  credit 
ita  collections  when  it  had  no  fonda  in  the  bands  of  the  New 
York  bank  to  make  good  its  account*  as  was  shown  to  be  the 
&ct  in  this  particular  transaction. 

Had  appellant  permitted  this,,  it  might  as  well  have  ex- 
tended credit  to  the  Houston  bank  in  the  first  instance  with- 
out security,  which  the  testuoony  shows  it  was  very  careful  to 
avoid.  It  may  be  inferred  from  the  receiver's  testimony  that 
his  bank  did  not  always  have  funds  with  its  correspondent  to 
cover  its  discounts  at  maturity.  But  he  also  testified  that  in 
every  instance  ita  account  was  immediately  made  good.  As 
thia  waa  all  the  appellant  could  have  legally  demanded,  it  is 
not  seen  that  the  fiact  of  his  crediting  the  proceeds  of  the  dis- 
counted notes  returned  for  collection  in  such  cases  could  have 
affiacted  appellant's  right  as  to  future  cases,  under  their  ex- 
press agreement,  or  under  the  restrictive  indorsement  made 
tqten  the  notes  in  the  particular  instance  now  under  considera* 
tion. 
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We  think  therefore  that  when  the  City  Bank  collected  these 
last  notes,  it  acted  in  a  fiduciary  capacity^  and  received  the 
proceeds  in  trust  for  the  Continental  National  Bank,  and  that 
it  was  its  duty  to  remit  them  to  the  latter.  This  brings  us  to 
the  further  question  whether,  under  the  circumstances  of  this 
case,  they  were  divested  of  their  character  of  trust  funds  when 
they  were  placed  by  the  collecting  bank  in  its  vaults  and 
there  mingled  with  its  other  moneys.  It  is  a  principle  of 
equity  long  recognized  and  applied  that  when  one  who  is  in- 
trusted with  the  money  of  another  invests  it  in  property,  the 
cestui  que  trust  may  follow  the  funds,  and  fixing  upon  the 
property  the  character  of  the  original  trust,  may  claim  it  as 
his  own:  Ryall  v.  RoUe^  1  Atk.  172;  Scott  v.  Immariy  4  Wells, 
400;  Burdett  v.  Willett,  2  Ver.  638.  But  in  an  early  case  it 
was  said:  ''But  if  the  factor  haye  money  it  shall  be  looked 
upon  as  the  factor's  estate,  and  must  first  answer  the  debt  of 
a  superior  creditor;  ....  for  in  regard  that  money  has  no 
ear-mark,  equity  cannot  follow  that  in  behalf  of  him  that  em- 
ployed the  factor  ":  Whitcombe  v.  Jiicob^  1  Balk.  160.  The  idea 
thus  suggested  seems  long  to  have  prevailed  in  the  courts  of 
England.  But  at  a  later  day  a  different  doctrine  has  been 
established  in  these  courts:  Taylor  v.  Plumerj  8  Haule  &  B. 
562;  PenneU  v.  DeffeU,  4  De  Gex,  M.  &  O.  872;  KnatehbuU  v. 
Hailett^  L.  R.  18  Ch.  Div.  696;  and  has  generally  been  ap- 
plied in  the  courts  of  last  resort  in  this  country  in  the  more 
recent  cases:  NtUumal  Bank  v.  Inturanee  Co.j  104  U.  S.  64; 
Brocehua  v.  Morgan^  6  Cent  L.  J.  58  (Tenn.) ;  People  v.  SochesUr 
Bar^lj  96  N.  Y.  82;  Harriwn  v.  Smiih^  88  Mo.  210;  58  Am. 
Bep.  571;  StoUer  v.  Coate,  88  Ma  514;  Peak  v.  EUieoU^  80 
Ean.  156;  46  Am.  Bep.  9a 

The  rule  thus  followed  in  thA  cases  last  cited  we  think 
founded  upon  the  better  reason.  Where  the  trustee  kept  the 
fiind  separate,  and  the  original  money  was  capable  of  being 
identified,  there  never  was  any  question.  The  dictum  above 
quoted  is  not  understood  as  having  been  applied  to  such  a 
case.  It  is  where  the  trustee  has  mingled  the  trust  money 
with  the  mass  of  his  other  funds  that  the  difficulty  arises.  It 
may  be  that  when  the  entire  mass  is  once  paid  away,  the  right 
to  claim  a  trust  in  any  money  or  property  is  forever  lost.  But 
if,  as  in  the  present  case,  throughout  all  the  trustee's  dealings 
with  the  funds  so  mingled  together,  he  keeps  on  hand  a  suffi- 
cient sum  to  cover  the  amount  of  the  trust  money,  we  think 
it  capable  of  demonstration  that  the  trust  should  attach  to  the 
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balance  that  is  found  to  remain  in  his  handa.  Let  ne  take 
the  case  before  as  for  an  illastration.  It  is  shown  by  fhe  eyi- 
dence  that  after  the  bank  received  the  money,  amounting  to 
about  fiye  thousand  dollars,  its  cash  assets  were  never  reduced 
below  the  sum  of  six  thousand  dollars  until  they  went  into 
the  receiver's  hands.  Even  admitting  that,  in  course  of  its 
transactions,  this  identical  money  was  paid  out  by  the  bank 
to  its  uttermost  farthing,  yet  we  know  that  every  dollar  so 
expended  left  its  representative  and  exact  equivalent  in  the 
vault  firom  which  it  was  taken;  and  that,  when  again  the 
money  so  left  was  expended,  it  left  in  turn  its  equivalent  be- 
hind it.  We  see,  therefore,  that  whatever  changes  may  have 
taken  place  in  the  funds  from  the  receipts  and  expenditures 
of  the  bank,  the  balance  left  at  the  date  of  its  failure  was  the 
result  of  the  proceeds  of  the  notes  to  the  extent  to  which  such 
balance  was  thereby  increased;  and  that  the  cash  which  went 
into  the  hands  of  the  receiver  should  be  deemed  the  representa- 
tive of  those  proceeds,  and  impressed  with  the  trust  character 
which  pertained  to  them.  The  equity  would  have  been  no 
stronger  if  the  City  Bank  had  used  appellant's  money  in  the 
purchase  of  bonds  or  other  securities,  which  were  found  in  its 
vaults  and  identified,  and  if  appellant  were  now  seeking  to 
recover  the  securities  so  bought. 

For  the  reasons  given,  we  are  dearly  of  the  opinion  that 
appellant  was  entitied  to  priority  of  payment  for  the  proceeds 
of  the  notes  collected  by  the  City  Bank.  But  we  think  that 
the  claim  for  full  payment  of  the  notes  renewed  and  redis- 
Gounted  by  it  stands  upon  a  very  different  ground.  The 
agreed  evidence  shows  that  these  renewed  obligations  were 
indorsed  by  the  City  Bank,  and  deposited  as  collateral  with 
banking  houses  in  the  city  of  New  York,  and  were  paid  to  the 
holders  either  in  whole  or  in  part  As  to  the  one  which  was 
<mly  partially  paid,  the  agreement  recites  'Hhat  said  renewal 
note  to  the  amount  of  $1,250  went  to  pay  the  debt  of  said  City 
Bank,  and  benefited  its  estate  accordingly."  As  to  the  other 
two,  the  language  in  reference  to  the  disposal  of  the  proceeds 
is  a  little  different,  but  we  presume  it  means  the  same  thing. 
We  therefore  deduce  from  the  admitted  facts  that  with  the 
proceeds  of  the  notes  now  under  consideration  obligations  of , 
the  insolvent  bank  were  discharged,  and  that  no  other  bene- 
fit accrued  to  its  estate.  Now,  then,  the  question  is,  Has  the 
appellant  a  lien  upon  the  general  assets  in  the  hands  of  the 
receiver  for  the  proceeds  so  appropriated?    We  think  not.    To 
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hold  the  affirmative  of  this  propositioii  would  be  to  declare 
that  every  one  who  reoeives  the  money  of  another  in  a  fiduciary 
capacity,  and  expends  it  in  the  payment  of  hie  own  debts, 
thereby  creates  a  lien  upon  his  entire  estate  in  fitvor  of  the 
owner  of  the  money  so  expended.  But  this  is  clearly  taor 
trary  to  the  doctrine  of  constructive  trusts.  The  true  rule  is, 
that  the  trust  estate  must  be  clearly  traced  into  other  qpedfio 
property,  in  order  that  the  caivi  qus  i'nM  may  claim  either 
the  property  itself  or  a  lien  upon  it.  This  is  the  doctrine  uni- 
formly applied  in  the  older  cases,  and  laid  down  by  the  text- 
books upon  the  law  of  trusts:  Perry  v.  FhMpe^  4  Yes.  107; 
Lewi9  V.  Madocksy  17  Id.  48;  Taylor  v.  Plumer^  3  Maule  A  8. 
662;  PenneU  y.  DeffeU,  4  De  6ex,  M.  &  Q.  372;  KnaieKbuU  v. 
Hallettj  L.  R.  13  Ch.  Div.  696;  Pharis  v.  Lea4:himan^  30  Ala. 
662;  NoUs  v.  AndrmSy  37  Conn.  346;  2  Perry  on  Trusts,  sees. 
835  et  seq.;  2  Story's  £q.  Jur.,  sec.  1258;  2  Pomeroy's  Bq. 
Jur.,  sec.  1051. 

We  have  a  line  of  decisions  incur  own  court  which  we  think 
have  an  important  bearing  upcm  the  question  before  u&  It  is 
held  that  the  wife  may  follow  through  all  its  mutations  the 
proceeds,  in  the  hands  of  the  husband,  of  her  separate  estate 
converted  by  him,  and  claim  the  property  into  which  they 
have  been  invested.  But  at  the  same  time  it  has  been  repeat* 
edly  decided  that,  to  enable  her  to  do  so,  the  proceeds  must  be 
clearly  and  distinctly  traced:  Row  v.  JSottston^  11  Tex.  324;  62 
Am.  Dec.  478;  Chapman  v.  AUen^  15  Tex.  278;  Love  v.  Bcbertr 
em,  7  Id.  6;  56  Am.  Dec.  41;  King  v.  GiUelandj  60  Tex.  271; 
Qlaescock  v.  Hamilton,  62  Id.  143.  This  results  from  an  appli- 
cation of  the  doctrine  of  constructive  trusts  to  the  separate 
property  of  the  wife  in  the  hands  of  the  husband.  The  prin- 
cipal, where  money  has  been  misapplied  by  his  agent^  occu- 
pies with  us  no  higher  ground  than  the  married  woman  whose 
husband  has  misappropriated  hers;  and  our  courts  have  never 
held  that  the  wife,  in  the  latter  case,  is  entitled  to  priority  of 
payment  out  of  the  husband's  estate  as  against  his  general 
creditors.  This  is  shown  by  the  case  of  Richardson  v.  Hutch- 
iiM,  68  Id.  81,  in  which  the  wife  recovered  a  large  judgment 
against  her  husband's  executor  iar  her  separate  property,  used 
by  him  in  the  payment  of  his  debts,  but  recovered  only  as  a 
general  creditor. 

The  appellant's  claim  for  priority  as  to  the  funds  which  went 
into  the  vaults  of  the  bank  also  has  a  materially  difierent  efiBect 
upon  the  rights  of  other  creditors  from  the  claim  we  now  have 
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under  connderatioii.  As  (o  the  former^  we  have  attempted  to 
Aow  that  it  clearly  appears  that  the  direct  eqniyalent  and 
Bohstitiite  for  tiie  proceeds  of  the  notes  collected  by  the  City 
Bank  went  into  the  hands  of  the  receiver.  The  anthorities 
also  hold  that  where  the  trustee  mingles  the  tmst  money  with 
bis  own,  whenever  he  pays  out  (leaving  enough  to  cover  the 
tnist  fbnd),  he  is  presumed  to  pay  out  his  own  money:  JTnateft- 
bM  Y.  HaUeH^  mtpru;  NatUmal  Bank  v.  In9uranee  Co.^  tupra. 
Upon  whichsoever  ground  we  put  it,  the  proceeds  of  the  col- 
lected notes  are  traced  into  the  bank  vault,  and  their  specific 
substitute  found  there  and  distinctly  pointed  out;  and  it  works 
no  injury  to  the  general  creditors  to  require  the  receiver  to  pay 
back  money  which  never  belonged  to  the  bank.  On  the  other 
hand,  to  allow  a  like  priority  for  payment  for  the  conversion 
of  renewed  notes  would  be  to  diminish  the  assets  which  the 
insolvent  bank  both  legally  and  equitably  owed  to  repay  trust 
money  which  merely  went  to  pay  its  debts.  These  payments 
may  have  gone  to  benefit  its  estate  in  (me  sense,  but  they  did 
not  contribute  to  swell  the  amets. 

The  decisions  relied  upon  by  appellant's  counsel  to  support 
their  position  upon  this  question  can  hardly  be  deemed  appli« 
cable  to  the  &o\b  of  the  present  case.  It  remains  to  notice 
them  briefly. 

The  case  of  Broeekui  v.  Morgan  and  of  Natumal  Bank  v. 
Inturance  Oo.j  lupro,  sustain  appellant's  claim  of  property  for 
the  proceeds  of  the  collected  notes,  but  are  not  authority  upon 
the  present  question.  In  Puik  v.  ElUcottj  80  Ean.  156,  People 
V.  Bank,  96  N.  Y.  82,  Harrieon  v.  SmUh,  88  Mo.  210,  StoUer  v. 
CoaUej  88  Id.  514,  the  trust  funds  were  traced  directly  into 
the  hands  of  the  unfaithful  agents,  and  went  to  increase  their 
assets,  if  they  did  not  appear,  as  in  the  case  of  the  renewed 
notes  now  under  discussion,  to  have  been  applied  merely 
to  the  payment  of  debts.  So,  also,  in  McLeod  v.  Evana^  66 
Wis.  401.  There  tbe  draft,  wliich  was  held  to  have  been  re- 
ceived  in  trust,  was  wrongfully  sent  by  the  banker  to  a  corre- 
spondent, was  collected  by  the  latter,  and  its  proceeds  drawn 
out  by  the  fiduciary  on  his  own  checks.  In  these  cases,  the 
doctrine  has  been  so  extended  as  to  give  priority  from  the  gen- 
eral assets  of  the  bank,  on  the  ground  that  these  assets  have 
been  swelled  by  the  trust  funds,  although  it  was  not  shown 
that  a  sufficient  amount  of  cash  remained  on  hand  to  cover 
the  latter.  With  the  greatest  deference  to  the  courts  who  de- 
cided these  cases,  we  are  constrained  to  difier  with  them  upon 
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this  point,  and  to  hold  that  in  order  to  fix  the  trust  upon  any 
part  of  the  assets^  the  particular  property  into  which  the  trosk 
may  haye  been  converted  must  be  pointed  oat  with  at  least 
practical  definiteness  and  certainty. 

Appellant  next  complains  of  the  action  of  the  court  below 
in  charging  it  with  the  notes  sent  to  it  by  the  City  Bank  for 
discount.  The  facts  in  regard  to  this  matter  are  in  brief: 
The  City  Bank  sent  the  notes  to  the  appellant  to  be  dis- 
counted, and  to  have  the  proceeds  placed  to  its  credit  accord* 
ing  to  a  previous  course  of  dealing  between  them.  Appellant 
refused  to  discount  the  paper,  and  so  notified  its  correspond* 
ent,  but  before  the  note  was  received  by  the  latter,  not  doubt- 
ing that  the  paper  would  be  discounted,  it  drew  upon  appellant 
to  the  amount  of  about  five  thousand  dollars.  Appellant  paid 
these  drafts,  relying  upon  the  notes  for  reimbursement  It  is 
now  contended  that  it  has  a  lien  upon  this  paper  for  the  pay- 
ment, not  only  of  the  five  thousand  dollars  so  paid,  but  also 
for  its  general  balance  on  account  against  its  correspondent 
This  proposition  cannot  be  maintained.  It  is  firequently  said 
that  a  banker  has  a  lien  upon  the  funds  in  his  hands  for  the 
mdebtedness  of  his  customers;  and  it  is  argued  that  the  rule 
applies  unless  there  is  an  agreement  to  the  contrary.  But  we 
understand  the  rule  to  be,  that  in  order  to  give  such  lien,  there 
must  be  a  contract  for  that  purpose,  either  express  or  implied. 
"The  credit  must  be  given  on  the  credit  of  the.  securities  or 
valuables  either  in  possession  or  expectancy:  RumeU  v.  Hadr 
duch,  8  Oilm.  233;  44  Am.  Dec.  698.  This  is  the  extent  of 
the  banker's  lien":  FmHh  Nat.  Bank  v.  City  Nat.  Bank,  68 
111.  898;  see  also  JarvU  v.  Rogers^  15  Mass.  389;  Luea$  v.  Dor- 
rieriy  7  Taunt  279.  In  the  case  last  cited  a  bond  was  pre- 
sented to  a  banker  by  his  customer  as  collateral  for  a  loan, 
which  the  banker  declined  to  accept,  and  it  was  casually  left 
with  him.  It  was  held  he  had  no  lien  upon  it.  So  in  this 
case  the  appellant,  having  refused  the  paper,  had  no  right  to 
hold  it,  and  should  have  returned  it.  Having  failed  to  do  so, 
it  has  no  lien  except  for  the  amount  of  the  drafts  paid,  after 
the  paper  was  received. 

We  think,  however,  the  court  erred  in  rendering  judgment 
against  appellant  for  the  full  value  of  the  notes,  although  it 
decreed  that  the  judgment  might  be  satisfied  by  turning  over 
to  the  receiver  such  as  had  not  been  collected,  together  with 
the  proceeds  of  those  which  had  been  paid.  A  proper  judg- 
ment would  have  been  to  charge  appellwt  in  the  account  with 
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the  moneys  collected  upon  the  paper  and  with  the  yalne  of  00 
much  of  it  as  remained  unpaid,  to  be  set  off  by  the  amount 
of  the  drafts  drawn  upon  the  appellant  by  the  City  Bank  after 
the  notes  were  forwarded  for  discount. 

We  think  what  we  have  said  sufficient  to  dispose  of  the 
leading  propositions  in  the  case.  The  other  questions  pre- 
sented relate  mainly  to  the  right  of  the  receiver  to  reconvene 
m  the  action  brought  against  him  in  the  court  below.  We  are 
of  opinion  that  although  this  proceeding  was  an  intervention 
in  another  suit,  and  was  a  mere  outgrowth  of  the  original 
action,  yet  appellant  having  sought  the  jurisdiction  of  the 
ooort  to  establish  equities  against  the  estate  in  the  hands  of 
the  receiver,  it  was  proper  to  allow  the  latter  to  reconvene  and 
set  up  all  the  rights  of  the  insolvent  corporation  growing  out 
of  a  continued  course  of  dealing  under  one  general  agreement. 
It  was  not  error  for  the  court  to  adjust  the  equities  between 
the  two  banks,  and  to  state  the  amount,  and  to  give  judgment 
for  any  balance  found  in  favor  of  the  insolvent  bank.  The 
feict  of  other  suits  pending  in  another  tribunal  upon  some  of 
the  notes,  to  which  the  receiver  was  a  party,  and  in  which  the 
title  was  being  contested,  pleaded  in  abatement  of  the  plea  in 
leoonvention,  was  not  an  answer  to  it.  All  parties  at  interest 
being  before  the  court,  this  case  was  a  proper  proceeding  in 
which  to  settle  all  matters  in  dispute  between  appellant  and 
the  receiver  growing  out  of  the  transactions  between  the  two 
banks.  Upon  the  rendition  of  a  judgment  against  the  com* 
plainant  for  the  value  of  the  notes  in  this  suit,  its  title  to 
them  would  become  perfect,  and  there  would  exist  no  obstacle 
to  the  prosecution  of  the  suits  for  their  collection  which  it  had 
already  instituted. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed 
and  the  cause  remanded,  with  instructions  to  the  lower  court 
to  hear  evidence  as  to  the  value  of  the  notes  sent  to  appellant 
for  discount  and  not  discounted  at  the  date  of  the  filing  of  the 
appellee's  plea  in  reconvention,  and  to  charge  appellant  with 
such  value  instead  of  the  face  value  as  in  the  former  judg- 
ment, to  allow  appellant's  claim  for  priority  of  payment  oift 
of  the  assets  in  the  receiver's  hands  to  the  amount  of  the 
notes  sent  to  the  City  Bank  for  collection,  and  collected  by 
it,  but  not  for  those  renewed  and  rediscounted,  and  in  all 
other  respects  to  state  the  aoooant  as  before,  and  to  give  judg* 
ment  accordingly. 
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Lddt  ov  Bavksb  upon  Bills  Iiumimbd  bob  Oauopmnr  sr  Oobbb- 
■POMDnro  Bahk  it  folly  trested  la  Hm  note  to  Jfopaie  ten /tadi  ▼.  BmigB, 
4  Am.  St.  Rep.  202-204. 

LiABiLiTT  OF  PsRaoir  AoTiHO  HT  Fdooubt  Oataoxt  IOE  Lofli  ov 
Funds:  Coffinr.  BramBU,  97  Am.  Deo.  449.  Tnu* fundi nmtt be  kept  wp- 
arate  from  prirato  funds  of  tlie  tnutee^  or  bo  will  be  baible  in  oaae  of  loa: 
Id.,  and  note  465;  and  aee  IFUMe|f  r.  J)Dy»  78  U.  238^  «id  Mte 299. 


MoGULLOOH  f^.   MoCULLOOH. 

m  Tlnuip  <tt.1 

DlVOBOB.  —  HtoBAND'b     PSTmON    «0    BATB     MABBUlfin     OOHTBitfV    As- 

NULLXD^  beoaaae  bia  wife  gave  birth  to  *  fully  derekped  ohUd  » 
soon  after  marriage  as  to  render  it  oertain  that  it  wae  b^ottan  prior  to 
marriage,  will  not  be  granted,  nnlesa  evidence  is  produced  by  bim  eoffi- 
cient  to  overcome  the  legal  preesmption  that  bo  is  the  fattiar  ol  the 
child. 

Suit  for  divorce.    The  facts  appear  in  the  opinion. 
Cooper  and  Moore^  for  the  appellanti 

WiLLiEy  C.  J.  This  is  a  suit  for  di^oroe  bionght  by  the  ap» 
pellant  against  the  appellee,  he  alleging  that  he  was  married 
to  her  on  the  4th  of  March,  1886,  and  that  they  lived  together 
as  man  and  wife  till  the  30th  of  Angnst  thereafter,  and  that 
on  the  20th  of  June,  1886,  three  and  one  half  months  after 
their  marriage,  she  gave  birth  to  a  fully  developed  child,  and 
that  he  did  not  know  until  its  birth  but  that  it  was  his  child. 
He  claimed  that  the  fact  of  her  pregnancy  was  not  made  known 
to  him  by  his  wife  before  their  marriage;  that  she  had  thereby 
perpetrated  a  fraud  upon  him;  and- that  her  condition  ^t  mar- 
riage was  an  impediment  that  rendered  the  contract  of  mar- 
riage void.  The  marriage,  and  birth  of  a  seven  or  eight 
months'  child  within  three  and  a  half  months  thereafter, 
were  proved;  and  it  was  shown  by  two  witnesses  that  they 
were  present  at  the  marriage  and  did  not  notice  that  the  aih 
pellee  was  pregnant,  and  it  was  shown  that  the  appellant 
lived  with  her  as  a  husband  imtil  some  time  after  the  birth 
of  the  child,  and  theH  left  her;  but,  upon  leaving,  tried  to 
persuade  her  to  go  with  him. 

The  court  below  refused  the  divorce,  and  the  plaintiff  ap- 
pealed. There  was  no  proof  as  to  who  was  the  &ther  of  the 
child,  and  in  such  cases  the  presumption  is,  that  it  is  the  child 
of  the  husband:  Reynolds  v.  Reynolds^  3  Allen,  610;  JTemmefi- 
my  V.  Townety  1  Id.  209;  PhiUips  v.  Allen,  2  Id.  463. 
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]R«8imiptiaB  Bhoolct  be  overcome  by  some  proof  tb  tSie  emi- 
traiy;  biitinthi»eaae  the  evidence  toided  rather  to  Btrengf/hen 
Ae-  piBfRimptiaii.  The  appellant  and  appellee  associated  to- 
gether  for  a  year  befi>re  the  marriage,  and  dming  a.  portion  of 
the  time  were  engaged  to  be  married.  There  is  no  evidence 
to  show  that  she  kept  company  with  any  other  man  during 
that  period^  or  that  any  one  else  was  suspected  of  improper 
intimacy  with  her..  Alter  the.  marriagei  too,  the  i^ppellant 
lived  with  her  as  a  husband  for  a  considerable  period,  during 
whid  he-mnethanra^kisoinvthat^ she  WAS' with  child,  and  must 
haye  known,  too,  tiiat  rt  had'  been  b^;otten  before  the  mai^ 
riage.  Yet  he  made  no  complaint  or  inquiry  as  to  her  situ- 
ation, but  acted  in  all  respeota  aa  the.  father  of  the  child 
would  have^  done  undsr  liisa  Gircamstanoes..  Continuing,  ts 
acknowledge  such  a  person  as  his  wife  was  almost  proof  pesi^ 
live  tiiat  ttie  ofaild  wa»  hivown,  or  tiiat  he  believed  and  had 
good  reason  to  believe  tfifff  to  Be  a  fkct  It  is  true  that  the 
appellant  alleges  that  because  of  his  youth  and  inezperienca 
he  did  not  know  anything  about  such  matters,  and  did  not 
know  that  the  child  was  not  his  until  after  it  was  born.  But 
there  is  no  proof  on  thio^  subject;  and  the  presumption  from 
the  allegation  itself  is  that  he  believed  the  child  to  be  his  un« 
til  its  appearance  convinced  him  to  the  contrary.  But  the 
evidence  showed  that  he  tried  to  persuade  his  wiiEe  to  go  and 
live  with  him  after  the  child  waa  born,,  which  tends  to  show 
that  he  still  believed  it  to  be  his  own. 

It  is  settlied  lawthat  the  husband  cannot  have  the  marriage 
annulled  because  the  wife  was  with  child  by  him  at  the  date 
of  the  marriage.  If  a.  condition,  of  pregnancy  at  that  time  is, 
under  any  circumstances,  an  impediment  to  marriage,  it  must 
be  because  it  will  impose  upon  the  husband  a  spurious  atP 
spring:  Reynolds  v.  Reynolds^  eupra.  If  it  on  the  contrary 
yields  him  as  the  first  fruits  a  child  of  which  he  is  the  father, 
the  contract  cannot  be  annulled,  as  its  object  is  in  no  wise  de- 
feated. All  the  rights  and  privileges  to  which  the  husband  is 
entitled  are  secured  to  him,  and  he  cannot  complain  of  the 
consequences  of  his  own  misconduct,  especially  when  it  has 
done  him  no^  injury.  These  principles  are  abundantly  sup- 
ported by  authority^  and  need  not  be  ftirther  elaborated:  See 
preceding  authorities;  also  Long  v.  Long^  77  N.  C.  804;  24" 
Am.  Rep.  449* 

The  presumption,  strengthened  by  proof,  being  that  the  ap- 
paUmt  wae  the  autiior  of  the  condition  of  the  wife  at  mar» 
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riage  for  which  he  seeks  to  anniil  it^  and  no  proof  to  the 
Oj^ntraiy  having  been  produced,  we  think  he  showed  no 
grounds  for  divorce,  and  the  court  below  properly  refused  to 
tfwi  his  petition.    The  judgment  is  affirmed. 


]  BvsET  RiiflovABUi  PsnuifPTioH  IB  LfVULSKD  HT  Favok  of  LMimUCY 
or  CmLDBSN,  when  called  into  question:  Johmmm  r.  Jchmom,  77  Am.  Beo. 
123;  DmnSmmY.  Page,  72  Id.  644;  Wtig^r.  Bidtt,  SO  Id.  6S7;  and  to  repel 
ttlfl  presamptiony  the  OTidenoe  must  be  deer  and  pontiTe:  Id.;  aad  aee 
rfvA<  ▼.  iRdb^  66  Id.  461. 

Hah  Who  Marrtw  Womah  Khowuio  Heb  to  bb  PBaoKAST  st  Ah* 
oiHEB  B  Auam  Liablb  for  the  rapport  of  the  chEd:  8taU  ▼.  £)hoemafar» 
49  Am.  Rep.  146. 

DiCLAXATIONS  OF  PaBXNTB  ABB    HOT  ADMIBSIBLB  TO  BASTABDIZB  LwOB, 

if  tiie  marriage  be  proved  or  admitted:  Chraaqford  ▼.  BkuUmm,  Tl  Am.  Deo. 
K8;  Dmniaon  r.  Paget  72  Id.  644;  eompare  HaddoA  ▼.  Botbfm  elc  B,  R.  Ca.« 
SI  Id.  656. 

Fraud  of  Wutb  nv  hot  BncLOfinio  Prbqhahot  at  Taa  of  Mabbxaob 
was  held  no  canse  for  divorce  in  Long  ▼.  Long,  24  Am.  Bap.  449;  bat  aee  the 
note  thereto^  V^S^  463-466,  citing  other  oaaea  ihowing  various  ndinga  upon 
lida  point. 
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teBomnoH  Salb — Pubchasb  Subjbct  to  Equttibs.  —  Where  the  owner 
of  a  judgment,  under  which  land  is  sold  at  exeoation  sale,  becomes  the 
purchaser  at  such  ssle,  and  credits  the  purchase-money  of  the  land  upon 
his  execution,  he  takes  the  land  charged  with  all  the  equities  to  which 
it  is  subject,  and  acquires  no  title  under  the  execution  sale  as  against  a 
claimant  in  possession,  who  had  paid  purchase-money  and  made  valuable 
improvements,  under  a  parol  contract;  and  this  is  so  although  the  judg- 
ment debtor  was  the  apparent  owner  of  the  land  when  the  debt  was  con- 
traoted,  and  when  the  judgment  was  rendered. 

■yxDBHOB. — Testdcont  Iicfbofeblt  Admittbd  ih  Proof  of  Fact  is  Harm- 
LB88  Error,  if  the  same  fact  was  proved  by  other  evidence  which  was 
competent  and  uncontradicted. 

Action  of  trespass  to  try  title.    The  opinion  states  the  case. 

/•  Earl  Preston,  for  the  appellant. 

W,  W.  Meacham^  for  the  appellees. 

WiLUB,  C.  J.  The  appellant  brought  soit  against  Robert 
Vincent  upon  a  promissory  note,  executed  by  the  latter  Febru- 
ary 18,  1884,  and  had  an  attachment  levied  on  fiffy  acres  of 
land,  and  at  the  sale  of  the  land  under  the  judgment  obtained 
in  the  suit  bought  it,  crediting  the  purchase-money  upon  the 
execution.    Appellant  then  instituted  this  action  of  toespasa 
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to  try  title,  for  a  recorezy  of  the  land,  against  the  appellee^ 
who  were  in  poBseeeion.  The  appellee^a  claim  to  the  land  it 
aabatantially  as  follows: — 

In  January,  1871,  Robert  Vincent  and  Bawney  WilliaiiMi 
bought  of  Robert  Lockhart  five  hundred  acres  of  land,  paying 
in  cash  one  thousand  dollars,  and  giving  notes  for  the  balance 
of  the  purchase-money,  about  four  thousand  dollars.  Robert 
Vincent  and  Sawney  Williams  were  farothera-in-law,  and  the 
former  had  two  and  the  latter  three  children.  Oif  Williams, 
son  of  Sawney,  married  Maria,  a  daughter  of  Robert,  in  187L 
Lockhart  retained  a  vendor's  lien  for  the  unpaid  purchase- 
money,  and  one  Barker  loaned  the  purchasers  one  thousand 
dollars  they  paid  in  cash.  The  land,  when  bought,  was  un- 
improved; but  the  purchasers  placed  tenants  upon  it  to  clear 
it  up,  and  soon  thereafter  moved  upon  it  themselves,  and  have 
ever  since  resided  upon  the  land.  It  was  the  understanding  be- 
tween Williams  and  Vincent  and  their  children,  made  known 
at  the  time,  that  they  were  to  live  together  upon  the  land  and 
use  their  joint  earnings  to  pay  for  it  Also,  that  when  paid 
for,  each  child  should  have  fifty  acres  of  land  set  apart  to  him 
by  metes  and  bounds.  When  they  went  on  the  land,  each 
jmrty  selected  a  place  to  settle  and  build  upon  it,  the  defend- 
ant Gif  Williams  building  in  1871  on  the  land  selected  for 
his  wife,  but  he  afterwards  moved  upon  another  tract  selected 
for  himself.  The  Lockhart  debt  was  paid  in  1876,  and  the 
Barker  debt  in  1888,  all  contributing  their  individual  means 
toward  its  payment. 

On  January  14, 1879,  Sawney  Williams  made  a  deed  to  Gif 
Williams  of  one  hundred  and  fifty  acres  of  the  land,  reserving 
the  right  of  possession  during  life;  and  on  August  18,  1882, 
Robert  Vincent  made  a  deed  to  Maria  Williams  for  fifty  acres 
of  the  land,  for  a  home,  to  revert  to  the  grantee  on  breach  of 
certain  conditions.  This  latter  deed  was  filed  for  record  Oc- 
tober 14,  1882.  Sawney  Williams  and  Robert  Vincent  having 
previously  divided  the  five  hundred  acres  between  themselves, 
on  December  18, 1883,  the  former  deeded  to  Gif  Williams  fifty 
acres,  and  the  latter  to  his  daughter,  Maria  Williams,  fifty 
acres,  and  to  his  son  fifty  acres  also,  and  each  a  like  quantity 
to  his  other  children,  the  deeds  describing  the  land  according 
to  a  previous  survey  made  by  one  Berkley,  and  each  party's 
survey  including  the  land  and  improvements  occupied  by 
him.  These  deeds  were  recorded  December  20, 1888.  Har- 
vey Vincent  and  Oif  WUliams  lived  on  the  land  set  apart  and 
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offaiifSPoP  d<68de^to^A6ixt  with  fbeir  'fatnflrai  contfanriiy  fioor 
ISTt  tbr  tbff  beginning  of  thiv  snit,  dearing-  and  •pening  their 
farms  at  a  heavy  expense. 

The-  note^-npon  which  Hbe-  attachment  war  sued  ont^  nnder 
wiiicfa  appellant  claims,  war  given  for  the  balance  dur  on 
open  account  for  strpplies*  furnished*  by  Bamett  to  the  elder 
Williams  antf  Vincent,  fbr  themselver  and*  their  sons  and 
daughters  and'  their-  families  doring  thr  conrse  of  several 
years,  ending  in  t8S2'  or  1993.  The  purchases  were  made 
with  the  understanding  that  snclr  supplies  should  be  charged 
to  the -elder  Williams^  and  Vincent.  Fpon  thxs  state- of  feictr 
the  cause  was  submitted  below  ttr  the  judjge,  who  placed  his 
conclusionr  of  law*  and  fkctin  the  record,  and*  rendered  judg>> 
ment  fbr  the*  appellees:     Bamett'  appealed*.. 

The  appellant  haying-  credited  the-  purchase^inoney*  of  the 
iJEind  upon  his  execution  took  the  land-  ckarged^  with  all*  the 
equities  of  the  apx>ellees,  and'  subject  tb  the  samer  BfcKamey 
V.  Thorp  J  61  Tex.  849.  The  equities-  of  the-  appellee  were 
these:  The  land  had' been  bought  in  the  name  of  their  parents, 
for  the  benefit  of  the-  appellees  as*  well'  ar  of  the  nominal  pur- 
chasers. It  was  paid'  for  ar  well'  vrith  ther  means*  of  the  ap- 
pellees as  of  thein  parents  and  the*  other  partiea  interested. 
This  made  the  parties  in  whose  namer  the  fond'  was  bought 
trustees  for  the  benefit  of  the  appelleer  to-  the-  extent  of  the 
land  intended  fbr  them,  and'  for  which- tiiqr  paid.  Tbis  trust 
was  not  witihin  the  statute  of  firauds,  and*  it' was  not  necessary, 
therefore,  that  it  should  be  in  writing:  Jxxmn  Yi.Ftdcrodj  5 
tex.  512;  55  Am.  Dec;  T43. 

The  interest  intended  fbr.  each  of  the*  appellees  was  set 
apart  to  him,  and  he  settled'  Uiereon  and-  improved  it,  and 
Qon tinned  to  reside  on  and  cultivate  tfiirp|ortiottof  land  for 
more  than  ten  yearr  before  the  commencement  of  this  suit. 
Under  this  state  of  facts  the  appellees  were  entitled  to  demand 
of  their  parents  specific  performance  of  the  contract  under 
which  they  purchased  the  lands;*  and  were  also  entitled  to 
hold  it  against  them  under  the  statttte^  of  limitation  of  ten 
years.  As  against  the*  partier  in  whose  names  the  land  was 
bought,  the  appellees  had  a  good  title,  and  of  this  their  pos- 
session put  all  otherff  on  notice. 

As  »  mere  purchaser  at  execution  sale  of  the  land  or  the 
property  of  Robert  Vincent  and  Sa-wney^  Williams,  appellant 
acquired  no  better  title  than  was  held  by  Hhe  defendants  in^ 
fxecution,  which,  as  we  have  seen,  amounted  to  nothing:    But 
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ihe  okttnuBilii&t-ik6iBnd.iMU3  oaamffad  ioAe.i|ppelIeee  bf  tlia 
defencbnto  in  teMeCQ^on  in  1883,  »a£ber  ihe  debt  ^ivhich  formfid 
the  »bft8iB'Ctf 'the  attonhment  euit  had  ^kccnied,  ^nd  that  the 
conveyance  was  in  fraud  of  his  rights  as  a  creditor.  £iit  «the 
immYejmmGaB  of  ^863  wfiie  jnade  :fai  jxtusuance  «qI  the  fYOFiouB 
4S0iiteact4iftthejaiitM8.  Jt.w«B«4toiMEefaance  cf  the  legal  tiHB 
to  those  who  alnea%  held  fthe  suitable,  And  xo«ld  conqpelitho 
coDisseTanoe  they  neceived.  It^was^itooiwiguuxce  to  those  who 
•wove  already  entitled  to  rhold  the  land  against  the  .granteoi, 
^hose  title,  fio  iar  irom  ^ha^g  its  beginxiing  in  the  ^deed,  uras 
i^ood  without  it, — tfae^oiidy  ^^®<^^^tfae  de^d  being  rto  iuBnish 
dhe  best  evidence  lof  its  existence.  A  vendor  cannot  conunit  a 
^audin  makii^g  a.deed  tto  la  tgrnntae  to  whom  the  lamd  aliea4y 
beloDgB.  fie  juuBte  mXk  afothing  aul^aot  to  the  juyrment  of 
hifltdefate 

It  is  BOt  veiy  okar  as  to  the  1&i>ie  at-which  the  balance  of 
account  for  which  the  note  was  given  accAi^,  hoi  it,  did  .not 
antedate  the  title  of  appellees;  -for  that  commenced  with  the 
oontsact  fif  tpxneiMmy'ar  eatileast 'With  ihek  fiist  urnstfteffifnir  (^t 
the  .tends  upon  wfavA  tiboy  veVUefl. 

The  conveyance  *emi  Itobert  Vhrcent  and  Bawney  Wiffiffms 
to  the  appellees  was  ni^  a  vohnrtary  conveyance;  and  even 
liad  there  been  J^nd  on  the  past  of  the. grantors,  it  oould  ndt 
Jiave  affected  the  •gsEBtees'  title,  as  ilhey  did  not  j)artioi{ttLie  in 
Hie  fraud.  They  'wmift  irooeMng  ^be  oisidBiEoe  cf  their  oiwn 
'tifley  and  not  acqinnng  propcffty  xft  miother. 

Nor  do  we  think  that  the  appellees  allowed  the  elder  Vinceztt 
to  4>btain  credit  on  iaith  of  owning  the  land  in  controversy. 
Ihey  haA  ao  noasMi  io'BU{){)Dse  itbat  ithe  loredit  was  extended, 
wliolly  orin  )ra;Ft,4on  aK)omnt>fif  Hk9  faasL  Tiiey  were  in  'pos- 
session of  it,  notoriously  claiming  it,  and  it  was  ih»  ^crty  ''ctf 
the  appellant  to  make  inquiry  as  to  their  title  before  giving 
credit  to  the  persons  in  whom  the  legal  title  was  vested.  They 
were  authorized  to  conclude  that  he  had  made  the  inquiry, 
and  had  satisfied  himself  as  to  the  state  of  the  title.  The  ap- 
pellant had  had  an  account  with  their  fathers  for  years,  and 
had  received  large  payments  from  them,  and  the  appellees 
were  authorized  to  believe  that  for  this  reason  they  still  ob- 
tained credit  for  their  purchases.  We  think  the  court  could 
but  come  to  the  conclusion  that  the  appellant  acquired  no  title 
to  the  land  under  the  execution  sale. 

The  brief  of  appellants  raises  some  questions  of  evidence; 
but  it  is  sufficient  to  dispose  of  the  two  first  to  say  that,  if 
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the  teBtimony  was  improperlj  admitted,  the  appeUant  was  not 
prejudioedy  as  the  same  fiEtcts  were  proved  by  other  witneseeB 
and  were  uncontradicted,  and  the  cause  was  tried  bj  the  court 
without  a  jury. 

The  account  of  the  dealings  between  the  appellant  and 
Bobert  Vincent  and  Sawney  Williams  was  admissible,  because 
it  tended  to  show  that  credit  to  a  large  amount  had  been  ex- 
tended by  the  former  to  the  latter  during  a  long  series  of  years, 
and  large  payments  had  been  made  upon  the  account,  thus 
rebutting  in  some  degree  any  presumption  of  fraud  on  the 
part  of  the  debtors.  It  also  tended  to  fix  the  date  when  the 
items  for  which  the  note  was  given  accrued,  and  thus  show 
whether  the  title  of  the  appellees  was-  prior  or  subsequent  to 
them  in  date.  If  admissible  fOi  these  purposes,  the  action  of 
the  court  was  harmlwr  exxor\  as  the  account  in  no  wise  preju- 
diced the  plaintt£'0^^caae.  *  There  is  no  error  in  the  judgment, 
and  it  is  affiiina^  -  ' 


*  •  ■» 


•JBI^ScwnoH  Balm^  wmmb  Buu  ov  Oatsat  Bkroe  Amnuxui  xot 
WaSnidgtr.  Iktff^  83  Am.  Dm.  227;  Jfi^fiolreT.  Jlodb^  76 Id.  1S1|  BoggBw. 
Awfer,  76  Id.  661;  Atm  r.  ITiMilltom  70  Id.  67%  and  note  672. 

JvsoimiT  CKSDiroE  Who  PuBOHAfln  uhbkb  ms  Judoioivt  itMidi  ia 
hit  debtor's  place,  and  takes  the  property  aobjeet  to  every  liability  under 
which  the  debtor  held  it:  IfafiQii  r.  JSToryroeet,  97  Am.  Bee.  429;  bat  this  rule 
iesabjeot^  in  eqnity,  to  fheqiialifioation  that  he  takes  the  title  subject  to  the 
equities  then  existing  against  the  judgment  debtor,  or  which  haye  since 
ailBen  through  want  of  knowledge  of  the  judgment:  ^V8qr  ▼.  Dimeni,  93  Am. 
Dae.  337;  and  see  Omrddtt  r.  Mane,  92  Id.  422;  WaOaee  ▼.  Bmik,  89  Id. 


JuixucniT  WILL  vov  Bs  BxTXBSKD  JOB  Imfbopse  Ad1II88EOH  ov  Tttn- 
MOHT,  if  the  facts  soD||Kt  to  be  proven  by  sudi  testimony  have  been  dearly 
Mtahllriied  by  other  eompeieni  evidenee:  BpmoerT.MihDeniimete,  lLR,OiKp 
•SAnLDee.  76Sw 
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Atleb  v.  Babtholoicbw. 

fn  Wuooimii,  4Sl1 

CarniMAat  wot  bb  Bdtodio  oh  Both  Pabihk  to  SmncAZir  ml  mtAkm  •* 
law  by  oitlMr  to  looorer  for  a  breach  tbereoi.  ^. 

BiATDnunov  of  OarrsuLOt  Ehtbhkd  ihto  bt  Fbbbov  Aonvo  am  Aobb^i; 
BUT  WITHOUT  AoTBOBXTT  80  TO  Do^  made  by  flia  panon  for  wfaooi  ba 
■■■iiiiMil  to  aot  as  prindpil,  cannot  vaBdata  flia  contnMt  w  as  to  bind' 
tiia  otfaar  cotttraoting  party  witbont  bis  aasaol 

Onmuor  bob  tkb  Salb  of  Lahd  mubt  Bihd  Bom  PAansi  cr  it  can  bind 
naiibflr. 

AOGBFTAVOB  OF  AS  OWWEB,  AWtWB  TUB  TdIB  LdHTBD  IV  SUCB  OUBBy  Oan- 

aot  bind  tba  parson  making  tbe  cffsr,  imkss  ba  assents  to  the  acosgtaioa 
alter  knowledge  tiiatit  was  not  made  within  the  time  limited. 
Qbii.  BzTBvaioB  OF  Tdib  withih  WmoH  AH  QiFBB  TO  Sbll  Bbaxi  Brass 
lOOBT  BB  AooBRBD  oannot  be  shownt  beoanae  tba  wbde  of  the  ecMi* 
tract  for  the  sale  of  real  estate  mnst  be  in  writing. 

Bing  and  YownanSj  and  Pinney  and  Sanbamf  for  the  ap> 
pellants. 

MeBride  and  GVow,  and  R,  /•  MeBride^  for  the  respondentiL 

Tatlob,  J.  ThiB  action  is  brought  to  recover  damages  for 
an  alleged  breach  of  contract  to  convey  lands  to  the  plamtiffSi 
which  they  allege  that  they  had  purchased  of  the  defendants. 
On  the  trial  the  court  ordered  the  plaintiflb  to  be  nonsuited, 
and  from  the  judgment  in  favor  of  the  defendants  the  plain- 
tiffs appealed  to  this  court  The  only  question  in  the  case  is, 
whether  the  evidence  introduced  by  the  plaintiffs  showed  a 
valid  contract  with  the  defendants  for  the  purchase  of  the 
lands  described  in  the  complaint.    It  is  admitted  that  there 
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was  DO  formal  contract  in  writing  between  the  parties,  but,  on 
the  part  of  the  appellants,  it  is  insisted  that  the  correspond- 
ence between  the  parties  shows  an  existing  and  binding  con- 
tract for  the  purchase  and  sale  of  the  lands  in  question.  For 
the  purposes  of  this  appeal  itiiiajr  be  admitted  that  the  evi- 
dence shows  that  the  defendants  were,  previous  to  January  30, 
1884,  and  down  to  October  8, 1885,  the  owners  of  the  lands  in 
controversy,  and  that  all  of  the  said  lands  were  situate  in  town- 
ship 23  ninlh,  otf  range  1  east. 

The  evidence  relied  upon  by  the  plaintiffs  to  prove  the  con- 
tract is,  first,  a  letter  purporting  to  be  written  and  signed  by 
the  defendants,  bearing  date  at  Vannessa,  Ontario,  January 
80,  1884.  The  following  ib  a  copy  of  the  letter  after  the 
date:  — 

"  S.  &  J.  C.  Atlee,  Fort  Madison,  Iowa. 

*^  Gents, — Yours  of  the  26th  to  hand,  asking  us  to  name  price 
on  our  lands  in  23,  1  £.  We  do  not  esre  to  dispose  of  it  in 
small  lots.  We  herewith  inclose  you  a  list  of  our  lands  in  23, 
1  E.  Will  sell  all  or  none,  as  we  have  had  quite  a  number  df 
applicants.  We  Are  open  to  sell  if  price  suits.  Will  you  make 
us  an  <ofier  for  ikkd  whole?  If  bo,  pleaee  Btate  prioe,  -ajad  terms 
eaBy.  ¥out€  Tespeotftilly, 

The  list  of  lands  referred  to  in  this  letter  was  produced  on 
the  trial  by  the  planctiffs.  iNo-furtherwrittem  eonamnidfiatifiBS 
irere  had  between  the  parties  uittSl  Ocftober*8, 1685,  Vhen  the 
following  telegram  was  written  .and  sent:  — 

''  La  Caosae,  October  8i,  1885. 
^' J.  A.  Bartholohbw:  What  ib  your  lowest  cash  prioe  for 
jkil  the  pine  land? 

[Signed]  " R.  Fahey,  Agt.  for  S.  4  J.  Aflee." 

The  evidence  ahows  that  ibis  telegram  was  received  .by  the 
defendants  at  Neillsville,  in  this  state,  on  the  same  day,  and 
was  immediately  answered  by  a  telegram  written  *by  J.  A. 
Bartholomew  as  follows:  — 

"  Neillsville,  Wis.,  October  8, 1885. 
B.  Fahey:  Twenty-three  thousand  five  hundred  dollars. 
Hust  know  by  2:30  to-day. 

[Signed]  "  J.  A.  Babtholoicew.'^ 

The  above  are  all  the  written  oommunioationB  between  Urn 
parties. 

The  proof  shows  that  Fahey  received  the  telegram  of  J.  A. 
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jBaplihAlooBBW  fft  La  Gmaae  alwut  2  ^o'dIooIi;,  J*.  Jf .  After  tb» 
fiaPfftpt'Pf  lihifl  ielQeEam  by  Fahfiyat  lia^Cnmaa,  ha^QiaimiDi- 
cated  with  the  ilafe&daatB  by  (Ma|»lMinfl,  aad  aeked  further 
joaie^  and  there  in  eridenee  taiM^g  to.ehowihat^he  defend- 
ante^Mriftadcd  iheAiiBe  itgr  Ftelephttbe  t»' 4  o'clock,  p.  m.,  aaBoa 
.day..  JLnd  att8:4^yP/Ji.,  saiBB<day^  Eahey  telepkoned  fram  La 
•CioflBe  4m  Abetlnfeadaivts  jrt  JfeiUfwdflte  as  ftiUowB:  ^'  The  Atleee 
<aco^  your  picfoaitia^  and  will  lake  the  pkie  land  at  tbe 
giBce-affiBved,  i;w0iity-tkree  tbDOMod  five  ituadiBd  dollars.^ 

The  learned  vfioiOBit  )ndge,  tin  .deciding  the-casci,  aaye  '^^Qiat 
ithe  iefiihoony,  taken  tt^eAec,  deee  not  make  a  contract,  and 
4bA%  a  Bveifibii^  ebe  ^nraB  prove^y  the  plaintiffis  ha¥e  iadled 
tbecanee  their  alli^gfld  ^aeo€|ptaBDe  was  not  an  writing,  but  by 
j^asoL,  and  ^hat  ^^he  oontraot,  «m1  .the  whole  ooniract,  mwt  lie 
iA  wiibing." 

After  ra*oa]2flfol  ixoadiitf  >of  -the  emdence  in  tiie^caaB,  we  -axe 

.■Blisfied  4faa^-tbe  Jbainod  ckcnit  judge  wea  m^bi  in  holding 

iihai  «the  a^idenae  wae  ^aai  <auffioifint  to  auetain  the  plaintiiff 'a 

aotioa.    Jjk  Jthe  iael  jilace,  "we  ;think  iheie  are  gnore  double 

«hethejr  ;the.oorreftpondonr€|,  ^whioh  At  is  alleged  ^coaetitates  the 

^aaiKtiBet  betfi^an  the  parties,  anfficiently 'deBcrabee  Ae  lands 

jperchaflad.    It  .is  .true,  the  evidenoe  -shows  tbat  dn  January, 

1884,  Aha »defeB(iante38ont  4he  ^[^laintiSsA  liab  of  dands  owned 

J»y  them  in  ^a  toeilain  tawnshii)  in  this  /State^  and  Xhere  is  a 

atKi^g  jyresiunptionTthat  .theiurtiber  oanespoadencB  relates  to 

f&e  lands -descrihed  ia  «iioh  ii^.     But  .this  ddst  was  aent  more 

Hmjoi  'eighteen  jnontbs  hBtam  Xba  iaquiry  was  .made  by  ibe 

jBiatniifis  ia  J^gaxd  to  the  j>iioe  «t  ^rfaiok  itbe  ^defendants  would 

dieU.  their  Jands.    And  the  inquiry  »thea  was  as  to  the  price  of 

call  the  .pine  land.    The  /Ust  fuiuDished  'Cagbteen  >maniths  befone 

.does  JDLot  describe  .the  lands  aas  j>ine  lands;  and  it  must  be 

ffibown,  iheiofose,  by  gparol  avidenae;,  -eithar  tbat  the  words 

in  the  inquiry  «e&rxed  ia  .the  list  ifamished  beioFe,  4ar  .the 

JHtoids  ^'all  ithe  -jane  laada"  jnijgbt  soaan  sH  AUkch  lands  itfaen 

jmmed  by  .the  ^ofindaats  in  the  atate,  .county,  (or  ioarnsbip 

onantiDned  in  tsaid  lisL    Had  »tbe  'panil  leaidenee  ^dsai]^  astab- 

lisked  the  fact  ihai  only  a  BmaJl  ]part  sd  .the  se^neral  tracts 

idesoribed  in  the  liat  aent  bff  defendants  ta  |dainti£b  ware  |)dne 

lands,  could  -the  plaintiffs  ba^i^'CompeUed  Xhe  dofendaats  io 

jBonveyall  of 'Said  .tracts  ware  it  admitted  that  tfae  contract 

wae  sufBciai^  in  the  law  to  bind  the  parties?    We  think  it 

4oabtful  whether  .a  purchase  of  all  the  pine  lands  owned  b(^ 

4be  defendants,  without  other  description,  would  cover  any 
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lands  which  are  not  in  fact  pine  lands,  and  that  it  would  he 
incompetent  to  ehow,  hy  paroli  that  the  contract  was  intended 
to  coyer  all  the  lands  owned  by  the  defendants. 

We  are  not,  however,  disposed  to  place  our  decision  in  this 
case  upon  the  want  of  a  snfiBcient  description  of  the  property^ 
about  which  there  were  negotiations.  We  think  the  plaintiffs 
entirely  fail  to  show  that  Fahey,  who  accepted  the  offer  made 
by  the  defendants,  had  any  authority  to  accept  such  offer  on 
their  behalf  when  he  so  accepted  it.  It  will  be  noticed  that 
neither  of  the  plaintiffs  appeared  as  witnesses  in  their  own 
behalf  to  prove  the  authority  of  Fahey,  and  the  evidence  of 
Fahey  himself  is  of  too  vague  and  unsatisfSftctory  a  nature  to 
justify  a  court  or  jury  in  holding  that  he  had  authority  to  bind 
his  principals  by  a  purchase  of  this  magnitude.  It  is  also  to 
be  noticed  that  the  only  written  communicati<m  between  the 
plaintiffs  and  Fahey  about  this  purchase  very  clearly  indicates 
that  they  had  given  him  no  power  to  bind  them  by  any  defi- 
nite agreement,  without  first  consulting  with  them  about  its 
terms.  The  written  communication  referred  to  was  ccmtained 
in  a  letter  written  by  the  plaintiffs  to  Fahey,  probably  on  the 
8th  of  October,  1885,  and  was  not  received  by  him  until  after 
he  claims  to  have  bound  them  by  his  contract  with  the  de- 
fendants. In  this  letter  they  say:  *'When  you  were  hers^ 
nothing  was  said  about  terms  or  time,  and  we  wired  you  to 
take  the  timber  if  terms  and  time  could  be  made  satis&ctory. 
If  we  buy,  the  title  must  be  looked  after,  as  a  tax  title  wUl 
hold  the  stumpage.  If  we  buy,  we  want  to  know  all  about  the 
land.  In  case  of  trade  I  will  come  up.  Will  look  for  a  tele- 
gram from  you  to-morrow."  The  evidence  shows  that  this 
letter  was  written  in  regard  to  the  proposed  purchase  of  the 
lands  in  question.  This  certainly  does  not  look  like  giving 
Fahey  authority  to  purchase  the  lands  for  cash  down,  and 
without  any  investigation  as  to  defendants'  title. 

Had  the  purchase  claimed  to  have  been  made  by  Fahey 
turned  out  to  be  a  bad  one  for  the  plaintiffs,  we  think  the  de- 
fendants would  have  failed  in  holding  the  plaintiffs  to  the  con- 
tract made  by  Fahey.  The  rule  is  well  established  that,  in 
order  to  hold  the  dtfendants  to  their  contract,  the  plaintiffii 
must  also  be  bound  t^  the  same  contract:  Dodge  v.  JTopUtw, 
14  Wis.  630,  637-641;  Townaend  v.  Coming,  23  Wend.  435, 
444.  It  must  be  remembered  that  this  is  an  action  at  law  to 
recover  damages  for  the  alleged  breach  of  contract,  and  it  is 
clear  that  in  all  such  cases  the  contract  must  bind  both  par- 
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ties.  Uncier  the  evidence  in  this  case,  it  seems  clear  to  us  that 
the  plaintiffs  have  not  bound  themselves  to  the  defendants  to 
pay  them  twenty-three  thousand  five  hundred  dollars,  or  any 
other  sum,  as  the  consideration  for  the  defendants'  promise,  if 
they  have  made  one,  to  convey  certain  described  lands  to  the 
plaintiffs.  Fahey,  claiming  to  be  the  agent  of  the  plaintiffs, 
has  promised  on  ttieir  behalf  to  pay  it;  but  if  he  had  no  au- 
thority at  the  time  he  made  the  promise  to  bind  the  plaintiffs 
as  their  agent,  they  are  not  bound,  and  so  the  defendants  are 
not  bound.  Their  promise  is  void  for  want  of  mutuality  or 
consideration  to  sustain  it.  If  the  plaintiffs  were  not  bound 
by  the  promise  of  Fahey  when  he  made  it,  then  the  contract 
is  void  as  to  the  plaintiffs,  and  the  subsequent  acts  of  the 
plaintiffs  affirming  the  authority  of  their  agent  cannot  validate 
the  contract  so  as  to  bind  the  defendants  without  their  assent. 
This  seems  to  have  been  the  doctrine  clearly  stated  by  the 
decision  of  this  court  in  Dodge  v.  Hopkins,  supra,  and  of  the 
supreme  court  of  New  York  in  Toumsend  v.  Coming,  supra* 
In  Louiber  v.  Connii,  36  Wis.  188,  this  court  again  say,  speak- 
ing of  a  vendee  in  a  contract  for  the  purchase  of  land  who  has 
not  signed  the  written  contract:  *'  He  ought  not  to  be  in  a 
position  where  he  can  hold  the  other  party  to  the  contract, 
and  compel  its  performance  if  advantageous  to  him,  and  at 
the  same  time  be  at  liberty  to  avoid  the  contract  on  his  part 
if  disadvantageous.  Both  parties  ought  to  be  bound  by  the 
contract,  or  neither  should  be  bound.''  This  seems  to  be  a 
most  just  rule;  and  where  the  plaintiffs  were  not  bound  by 
the  contract  when  it  was  entered  into  by  one  claiming  to  be 
their  agent^  but  who  in  fact  was  not  such  agent,  and  had  no 
power  to  bind  them,  they  cannot  afterwards,  when  they  find 
the  ccmtract  is  advantageous  to  then^,  affirm  the  contract 
made  on  their  behalf  by  such  unauthorized  person,  and  com- 
pel  the  other  party  to  perform  it  on  his  part 

We  are  also  of  the  opinion  that  there  is  another  fatal  ob- 
jection to  the  recovery  of  the  plaintiffs  in  this  action.  The 
evidence  clearly  shows  that  there  never  was  any  written 
agreement  made  by  the  defendants  to  convey  the  lands  to  the 
plaintiffs,  which  was  accepted  by  them  or  by  their  supposed 
agent  If  the  telegrams  set  out  in  the  case,  aided  by  the  other 
evidence  in  the  case,  sufficiently  describe  the  lands  to  which 
they  relate  so  as  to  satisfy  the  statute,  then  we  have  this  case: 
The  defendants  made  an  offer  in  writing  to  sell  the  lands  to 
the  jdaintifb  for  a  specified  sum  of  money,  and  limited  the 
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JJBI10  mthin  1^111011  .mch  offer  .must  be  accepted  .by  ibe  plain- 
lifffi  10  ajcertain  .fixed  time  in  ibe  fbtuie.  The  evidence  is 
.concbisijfice  .tbat  ibe  .offer  'was  not  .aooepled  witbin  the  time 
£zed.  If  lhei»  were .  nothing  ^moce  in  the  caai^  it  is  clear  that 
an  jiGOciptance  'of  Ibe  offar 4dler  ibe  time  .linvitfld  for  that  pnr- 
pose  'would -not. make. a  oentract;  4uid  if^  in  the  laean  iime,  the 
defendanto  had  sold  the  lands  to  Qtbar  parties,  ancb  parties 
^would  lia^e  lattained  ,a  perfect  tiiLei,  although  ihey  bad  inll 
.knowledge^of  theoffer.made  .to  &b  plaintiffis.  An.acoeptance, 
after  the  time  limited  in  the-ofibr,  will  not  ifaind  ibe  person 
jnaking  the  xxSet,  ionless  he  Assents  to  the  .aco^ptance  ao  made 
a.fter  it  is  >mada:  JfcCuLbugh  y.  HajgU  Ins,  Ca^  1  Pick.  278; 
Larmon  v.  Jordan,  66  IlL  <2(M;  £o8ttm  etc.  J2.  £.  Go.  y.  BariUtt^ 
3  Gush.  .224;  Adams  N.Idmdsell,  1  Bam.  JcAId-^S^  Miasm 
V.  H&nshcuwj  4  WJneat.  .225.  But  it  is  iBsisted  that  ihere  was 
evidence  that  the  time  for  the  ^acceptance  fwas  extended  by 
parol  After  the  written  txffer  .was  tmadei,.and  -that  the  ACoq[it- 
.ance  was  within  the  lime  so  extended.  The  evidence  of  such 
extension  of  iime  io  .accept  theoffiar  is  not  very  satisfaotory; 
b.¥it  if  the  plaintiffs'  J^ghts  depended  upon  ihat  as  a  question 
of  fact,  they  were  {)tohably  entitled  to  have  that  question 
passed  upon  as  a  .question  of  iiaot  by  the  jury.  In  determin- 
ing this  casi^  weoaust,  iherefor^,  tceat  ibe  xase  as  though  the 
iact  of  the  .extension  of  ibe  iime  ier  acc€;ptii^:the  .offer  ^slb 
extended  by  parol. 

Wiiere  the  law  >requizes  jl  contract  Jho  be  in  writing  in  order 
to  bind  the  parties,  .and  the  writing  .signed  and  produced  .in 
evidence  .shows  .that  the  contract  signed  by  ithe  party  who  is 
totbeibound  by  it  isto.bexon\pleted  by  an  .acceptance  of  the 
.other  party  within  jbl  iimited  time,  it  is  incempeten  t  to  show 
hy  jiArol  evidenoe  that  the  iime  ior  its  (completion,  .by  sixib 
Acceptance,  was  extended  io  J3ome  .other 'date  Jiotnaentioned  in 
the  contract  signed  by  ibe  party  io  l>e  ibound.  TJbe  .acoqpt- 
ance^of  ihe  party  aikr  the  time  :fixed  in  ihe  written  .contract, 
which  is  ito  hind  the  jparty  .signii^  at,  xloes  jiot  .show  that  .the 
.contcact.in  writing  .was  the  ^oontract  Jbetween  ihe  parties,  but 
an  xCnjkirely  different  vContnact,  And  so  ihe  contract  actually 
jaade  .by  AUMicceptance,  after  the  .time  fixed  in  ibe  writuig,  is 
Afcontract  not  in  writiivg,iand  ^so  void  xmderlhe  statute.  This 
tis  Jiot  A  case  of  extending  the  iime  ,for  the  performance  of  .a 
.valid  ^laoiitract  already  entered  into  .by  the  j)arties,  either  .by  «a 
new  agreement  by  parol  or  in  vwriting,  but  .the  (question  '», 
idiether  .the  jiroof  shows  that  ihe  jdaintiffs  accepted  ihe  prep- 
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osition  of  the  defendants  m  writing,  by  which  they  seek  to 
bind  the  defendants.  And  the  evidence  clearly  shows  that 
tho  proposition  was  not  accepted  as  made,,  and  so  there  is  no 
written  contract  proved  which  can  bind  them. 

Admitting  that  the  proofs  show  a  written  promise  signed  by 
the  defendants  to  sell  the  lands  to  the  plaintiffs  on  condition 
that  the.  plaintiffs  accepted  it  within  a  limited  time,  and  the 
plaintifisnaw  seek  to  hold  the  defendants  liable  upon  a  writ- 
ten promiae  to  sell,  if  accepted,  at  another  time  than  that 
stated  in  the  writing,  the  contract  sought  to  be  established  by 
the  planitiffs  is  clearly  not  in  writing,  and  is  therefore  void 
under  the  statute.  Had  the  plaintiffs  accepted  the  offer  as 
made  witbin  the  time  limited,  and  it  was  held  that  the  lands 
were  suflSciently  described,  and  that  the  person  occupying 
them  was  authorized  to  do  so,  and  they  had  then  sought  to 
establish  by  parol  that  tba  time  (or.  perfiojiming  on  their  part 
had  beeni  extended  by-  a.pamL  agreement,  a  different  question 
would  be  presented.  Even  in  that  case,  we  think  the  weight 
of  the  authorities  holds- that  when  the  original  contract  must 
be  iur  writing,  in  oidex-tOfbind  the  ptrties^  no  extension  of  the 
time  of  performance  by  parol  would  be  admissible  to  vary  the 
original  eontract:  ilMtv.  itftmsviV)  16  liieh>  306;  Cook  v.  BeU^ 
18  Id  387;  and  other  cases  cfted  in  respondents*  brief  But 
as  that  qiiestion  is.not.  ih  thia  case^  we  do-  not  deem,  it  neces- 
aary  to  consideri  it«. 

We  tiunk  the  learned  jtidge  wav  right  in  holding  that 
the  evidence  did  not  show  any  valid  contract  for  the  sale  of 
said  lands  to  the  plaintiffs,  although  he.  was  probably  wrong 
in  holding  that  it  was  necessary  that  the  acceptance  of  de* 
fendaate'  offer  should  be  in  writingrin  order  to  bind  them. 

By  the  Ck>URT.  The  judgment  of  the  circuit  court  is  af- 
firmed 


Thb  BFVier  ofTRB  Bj^moATiCDf  ofa  Cowtraciv  whidt't^wn  the  one 
aide  mm  entered  into  by  an  agent  nndertalang  to  aot  for  hi»prinoipal,  bat 
not  antfaorispd  so  to  do^  may  be  considered,  — 1.  Witii  respect  to  each  prin- 
oipal;  2.  With  respect  to  tiie  other  party  to  the  oontraot;  and  8.  With  re- 
gaid  to  ita  effect  upon  persons  who  are  not  parties  to  the  contract  or  aot 
soQ^tftD'be  ratified;  llhe  statement  is  freqxientiy  made  that  a  sabseqaent 
gatifieatieg:  is  eqaivalent  to  »  prior  anthorizationt  or  in  ot^er  wordS)  that  a 
raiifieaiion  opentee  refaKtaetively,  or  by  reUtion,  baok  to  the  date  of  the 
doing  by  the  agent  of  the  aot  ratified.  This  is  nnqnestionatily  tme,  as 
synmt.tha  jiiiueipsl'who  niftifia&  Bysooh  ratification,  he  waives,  so  far  as 
he  ean»  tfarwuuttol  matiianty  intfae  peteon  who  assomed  to  aot  ae  his  agenti 
vmhhm'itnm&mUkY  Unde  himself  by  tfae^-  contraot  ratified  and  ta  every  part- 
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thereof;  or,  if  fhe  matter  rests  in  tort^  flie  principsl,  if  flie  tort  is  msoeptibl* 
of  ratificatioii,  becomes  answersble  in  damsges  to  any  par^  injured  thereby: 
Dttpatek  Line  v.  BeUamp  Mfg,  Cb.,  37  Am.  Deo.  203;  Ckakmd  r.  FFoflber,  46 
Id.  238;  UcMakim,  ▼.  UcMohaai.  63  Id.  481;  KomM  ▼.  /Vier,  40  l£iss.  8412 
lAMxreMt  ▼.  Tofilor^  6  Hill,  107;  PoBodky.  CbAoi,  82 Ohio 8t  614;  OkhSM. 
Co.  V.  Jfidefl^toR,  20  HL  829;  ^effv.  ByersoiH  11  Iowa»233;  Story  on  Agency, 
sees.  239,  242.  From  the  moment  of  ratification,  it  beoomes  the  principal's 
contract,  aa  between  him  and  the  agents  He  is  entitled  to  its  benefits  as 
well  as  subject  to  its  bardensu  The  agent  is  responsible  to  the  principal  for 
any  moneys  or  property  received  under  it^  and  cannot  defend  against  the 
principal  on  the  ground  that  he  (the  agent)  received  the  money  or  property 
without  authority:  Striddand  v.  Hudmm,  85  Miss.  236. 

VAlien  an  act  is  done  or  a  contract  entered  into  in  the  name  of  a  principal^ 
without  his  authority,  he  is  confessedly  in  no  way  affected  by  it,  unless  he 
should  choose  to  ratify  it.  If  it  is  binding  on  the  other  party,  in  advance  of 
such  ratification,  then  he  is  obligated  by  a  contract^  which  his  adversary 
may  treat  as  void  or  valid  at  his  pleasure.  At  most»  a  contract  so  executed 
seems,  on  principle,  to  amount  to  no  more  than  a  proposal  on  the  part  of 
him  who  executed  it»  which  he  should  have  the  right  to  recede  from  until  it 
has  been  ratified  or  accepted,  so  as  to  become  binding  on  the  other  party. 
This  is  the  view  sustained  by  the  principal  case  and  prior  Wisconsin  cases, 
and  also  supported  by  Townaend  v.  Coming,  23  Wend.  435,  cited  m  the  prin- 
cipal case.  We  think  this  principle  may  fairly  be  said  to  be  supported  by 
the  principles  which  controlled  the  decision  of  the  court  in  WardeU  v.  Wii' 
liams,  4  Am.  St  Rep.  814,  and  fFifttesM  v.  fftamnworih,  68  Mich.  674,  68 
Am.  Rep.  708. 

The  weight  of  authority  bean^  hiwrefet,  in  an  opposite  direction,  and  in 
harmony  with  decisions  which  enfone  ecntraota  wanting  the  element  of 
mutuality  at  the  date  on  which  they  were  entered  into.  A  principal  may, 
therefore,  generally  ratify  a  contract,  whetlisr  tlie  other  party  is  willing  he^ 
should  do  so  or  not,  and  may,  after  such  ratifioation,  enforce  the  contract 
against  the  other  party.  To  this  rule  there  are  many  exceptions,  and  some 
effort  has  been  made  to  formulate  tests  or  principles  by  which  to  determine 
whether  a  given  case  falls  within  the  rule  or  within  the  exceptions.  These 
tests  are  thus  stated  and  illustrated  in  sections  246-248  of  Story  on  Agency: 
"  Where  an  act  is  beneficial  to  the  principal,  and  does  not  create  an  imme* 
diate  right  to  have  some  other  act  or  duty  performed  by  a  third  person,  but 
amounts  simply  to  an  assertion  of  a  right  on  the  part  of  the  principal,  there 
the  rule  seems  generally  applicable.  Thus,  for  example,  if  a  continual  claim, 
or  an  entry  to  avoid  a  fine,  or  an  entry  for  condition  broken,  is  made  by  a 
person  having  no  present  authority,  the  principal  may  bring  an  action  on  any 
of  these  acts,  and  his  ratification  or  adoption  of  them  will  supply  the  want 
of  an  original  authority.  On  the  other  hand,  if  the  act  done  by  such  third 
person  would,  if  authorised,  create  a  right  to  have  some  act  or  duty  per- 
formed by  a  third  person,  so  as  to  subject  him  to  damsge  or  losses,  for  the 
non-performance  of  that  act  or  duty,  or  would  defeat  a  right  or  estate 
already  vested  in  the  latter,  there  the  subsequent  ratification  or  adoption  of 
the  unauthorized  act  by  the  principal  will  not  give  validity  to  it^  so  aa  to  bind 
such  third  person  to  the  consequences.  Thus  if  a  lease  contains  a  condition 
that  it  may  be  determined  by  either  party  upon  six  months'  notice^  such  no- 
tice, given  by  an  unanthorised  person  for  the  landlord,  althoogh  subsequently 
ratified  and  adopted  by  the  latter,  will  not  be  a  valid  notice  to  detscmine  the 
lease.    The  ground  of  the  decision  is,  that  it  is  a  notice  to  defeat  an  estate^ 
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and  the  tooiat  It  cnftUkd  to  lodi  notiee  m  ha  eaa  act  upon  with  caMnkf 
mt  the  tuDB  he  notiwm  it^  ao  thai  he  may  dalmr  up  tha  pofwon  a*  tha  aod 
of  the  aiz  mwitha,  withoat  being  UaUe  to  fnrthar  daima  with  reboot  to  tha 
vamaindar  of  tha  tarm.  Tha  oaaa  ia  diatingniahahla  from  that  of  an  entry 
without  authority,  for  »  oondition  broken;  beoaaae^  in  the  Utter  oaaa,  the 
third  peraon'a  aet  ia  not  to  depend  open  the  yalidxty  of  the  entry  at  the  time 
when  it  ia  made.  The  mle,  Ommk  nMabUh  tHroirakUmr  H  mamdtUo  prkH 
mqmSparaimrf  aaema  i^licaUe  only  to  oaaaa  where  the  oondnot  of  the  partiea» 
en  whom  it  ia  to  operate^  not  being  referable  to  any  agreement^  cannot^  in 
the  mean  tunep  depend  on  the  fact  whether  there  be  a  ratifioation  or  not. 

"  Upcm  aimilar  gronnda,  a  demand  upon  a  debtor,  and  refoaal  by  him  to  pay 
a  debt  made  by  an  nnanthoriaed  agent,  will  not  take  away  the  right  of  the 
debtor  to  plead  a  prior  tender  of  the  debt  to  the  principal;  for,  aa  the  agent 
had  no  authority  to  make  the  demand,  payment  to  him  woold  not  have  die* 
diaiged  the  debtor  from  the  debt.  Hie  sabaeqnent  adoption  of  the  aet  by 
the  principal  would  not  vary  the  right  of  the  debtor  in  aach  a  caae,  ainoe  he 
eonld  not  aafely  pay  to  one  who  waa  without  authority  at  the  time  to  receive 
the  money  and  to  give  a  diachaige.  So  a  demand  of  gooda,  made  by  an  un- 
aothoriaed  peraon,  will  not,  though  aubaequently  adopted  by  the  principal, 
be  evidence  to  anpport  an  action  of  trover  for  a  oonveraion  againat  the  party 
in  whoae  poaseaaion  the  gooda  were,  and  of  whom  they  were  demanded.  So 
a  demand,  made  by  a  peraon  not  anthoriaed,  of  payment  of  a  promiaaory  note 
or  bin  of  exchange,  will  not,  even  though  afterwarda  ratified  by  the  holder, 
eonatitute  a  good  demand  upon  the  party,  ao  aa  to  make  him  liable  for  dam- 
agea  for  hia  default  in  payment.  So  notice  of  the  diahonor  of  a  promiaaory 
note  or  bill  of  exchange,  by  a  mere  atranger,  not  a  party  to  the  aame  bill,  or 
anthoriaed  thereto^  will  not  be  a  good  notice  to  bind  an  indoraer  or  drawer. 
80,  alao^  where  A  doea  an  act  aa  agent  for  B,  without  any  communication 
with  C,  O  cannot^  by  afterwarda  adopting  the  act,  make  A  hia  agent,  and 
thereby  incur  any  liiU>ility,  or  take  any  benefit  under  the  act  of  A. 

"Let  ua  now  return  to  the  e£foot  of  a  ratification  by  the  principal  in  ordi- 
nary caaea.  Aa,  from  what  haa  been  already  aaid,  the  principal  thua  acquirea 
nri^t  to  elect  whether  he  will  adopt  the  unauthorized  act  or  not,  it  must  be 
admitted  that  the  partiea  do  not  generally  atand  upon  equal  terma;  ainoe  the 
principal  may  alwaya  elect  to  ratify  the  act  if  it  ii  for  hia  benefit,  and  to  dis- 
svow  it  if  it  ia  to  hia  injury.  But  thia  oonaeqnence  haa  never  been  allowed 
to  overcome  the  force  of  the  general  doctrine.  Thus,  for  example,  where  an 
Qpauthoriaad  agent  procured  an  inaurance  to  be  made  upon  a  certain  ahip  for 
the  benefit  of  the  owner  thereof,  and  the  ahip  waa  loat  during  the  voyage, 
and  long  after  the  loaa  the  owner  ratified  the  inaurance,  and  a  auit  waa 
baooght  againat  the  nndarwriteri,  it  waa  held  to  be  no  objection  to  the  recov- 
ery that  the  ratification  waa  not  until  long  after  the  loaa,  and  that  the  owner 
would  not  have  been  bound  to  pay  the  premium  if  the  ahip  had  aafely  arrived; 
for  the  agent  had  atill  a  right  to  e£foot  the  inaurance,  and  to  take  the  chance 
of  ita  befaig  adopted;  and  he  could  not  have  recovered  back  the  premium 
paid  by  him  to  the  underwritera,  upon  the  ground  that  he  had  no  authority, 
and  that  tharalore  there  waa  no  intereat  inaured;  becanae  the  underwritera 
would  have  botne  the  riak  until  there  had  been  a  diaavowal  by  the  prin- 
eipaL" 

Vr.  Wharten,  at  aaetiena  76  and  77  of  hia  work  on  agency,  alao  affirma  the 
ri^t  of  the  principal  to  ratify  eontracta  entered  into  in  hia  name,  but  with- 
out hia  praoadant  anthoriaation.  He  saya:  "In  other  worda,  to  adopt  the 
•xpoaition  of  an  eminent  Qerman  commentator,  when  an  agent  undertakea 
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Ml  act  fbr  another  person,  tBe  legal  chvaeter  of  tbs^  act  BemaiiiB  andetar* 
mined  xmtil  mxdi  other  person  decidee  'w^iether  oe  no  fa»  will  r«t^y.  TIm 
contract  is  not  void,  bnt  occupies  the  same  positioa  aa4ms  thal.2s  oonditionaL 
The  third  contractins^  party  i»  bound  from  the  time  oi  the:  inatitBtiiig  ol  tfa« 
contract  and  not*  merely  from  tha^  of  ite  ratifloation4  Thsi  a^snt  caiiiia% 
even  in  this  intermediate  period,  release  the  tiriid' pasty  from  Uahiisl^i  A 
/orHori  snch  release  is  not  worked  By*  the  intervening  cEsath  er  other  inooili* 
potency  of  the  agent.  ....  The  prindpal,  by  the  act  at  ndifiesAiett^  pati 
himself  in  his  agent* s  place.  Rrom  this  it  foUows-  that  the  ratification  acta 
retrospectively;  and  nowhere  is-  this-  more  onhesitatingly  expnoased  than,  in 
the  Roman  law.  The  principal,  so  that  law  assamea^  puts  himadl,  by  the 
ratification,  back  into  the  period  in  which,  the  contnat  was  ezeented.  Bnt 
accepting  this  prmciple  as  nnqnestionedt  wo  nmst.  limit  its.  appUoatioa  to 
the  relations  of  the  prxncipar  to  tiie  oontftaotingthiitL  pnTt^;  The  tfaind  part^ 
is  precluded  from*  contesting  the  right  of  the- principal  to  go*  hack  tatho  in* 
ception  of  the  original  contract.*' 

If  the  party  on  whose  behalf  the  contract  was  anthoriasd.  haa.teoeirad  aoma 
benefit  therefrom,  there  seems  to  bono  hardship  in  permitting  theiotfaer  party 
to  ratify  the  contract,  and  thereby  maker  i4r  operative'  by  zelatian  aa  ol  tfaia 
date  at  which  the  contact  was  first  entered  intoj  or  at  leaati  as  o£  tha-date 
when  the  benefit  acquired  by  it  wa»  first  reoetved.    Hemas,.  where  the  pr^ 
mium  for  an  insurance  waa  paid  to  and  ntained  by  on  insnranoa  oompany  by 
a  person  acting  as  agent  of  a  property  owner  without  aathority^  there  was  no 
impropriety  in  permitting'  snch  owner  to  ratify  tho'aot  of  tim  nnanifaariaed 
agent  when  it  became  known  to  hinzi  though  after  wloaa  hafooooxred  from 
the  peril  against  which  the-  insnzance  was  effeetid:.  flhyarfoit  ▼«  QUvenon^.  2 
Maule  &  S.  485.     So  when  property  has  been  sold^  or  monfty  loaned,  by  aa 
agent  acting  without  authority,  or  so  far  departing  from  the- terms  of  his  an^ 
thority  that  his  principal'  is  not  bound  by  hia«  aat,  and  the  purchaser  has  * 
received  tiie  property,  or  the*  borrower  the'  money,  thar  piwiripsl.  may  un- 
donbtly  ratify*  the  unoutfaorisod  aotr  FosUr  v;  3atmi  \2i  Mesa*  &  W.  226; 
StaU  V.  Torhifu,  37  Am.  Hep.  395;  SttUe  v.  ShaiiOt  28>Iowa^67;  and  thsnupon 
may  recover  on  obligations  or  securities  jpiwn  to  pay  for  sodi  property  or  to 
secure  their  payment  of  such  loan. 

In  Maclean  v.  Durm^  4  Bing.  722,  a  contract  of  pnrohase^  which*  to  satiny 
the  statute  of  frauds,  nmst  have  been  in' writing,  waa  signedion  behalf  of  ana 
of  the  parties  by  an  unanthorized  agent.    The  signing  waBSubaeqiiently  rati* 
fied  by  the  principal,  orally,  and  this  was  held  to  satisfy  the  statnto*  and  to 
make  the  contract  obligatory  on  both  parties.    In  Ifason  v«  Oaldwdl,  48  Am. 
Dec.  330,  it  appeared  that  a  contract  for  the  sale  of  real  pn>perty  had  been 
made  by  a  guardian,  acting  without  competent  authority^  tiiat  the  watd  very 
soon  afterwards  became  of  age,  ratified  the-contraotk  and  tsndered  the  pur- 
chuer  a  conveyance  in  pursuance  th^ivof,  which  ti»:latteEdeolined  to  receive. 
An  action  having  been  bronp;ht  against  the  purchaser,  he  was  held  to  be  lia- 
ble on  the  contract.    The  court  did  not,  however,  rest  the  liabilil^  on  the 
power  of  a  principal  to  ratify  and  enforce  a  contract  which,  bat  for  snch  rati- 
fication, would  be  entirely  void  and  inoperative  as  against  all  penona.    It  con« 
tended  that  the  contract  as  entered  into  was  binding  on  the  ^lardian,  if  the 
principal  had  declined  to  be  bound  by  it,  because  an  agent  is  bound  to  make 
good  Yob  contract  personally  when  he  contracts  without  authority;  that  the 
contract  was  therefore  not  void  nor  wanting  in  mutuality;  and  henoe  that  tha 
purchaser  could  not  escape  from  it.    Upon  the  same  principle,,  it  has  benL 
determined  that  if  a  party  contracting  for  the  purchase  of  real  oatsta  takes  a. 
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eontnct  ^gned  mk  behalf  of  the  TeBdor  by  an  nnantboriaBcl  rngBot,  whe  gaack 
■atees  that  the  oontraet  will  be  approved  by  the  principal^  thii  gaanaty  fw^ 
Biahea  a  sofficieiit  ooBaideration  for  the  oontraot  on  the  part  of  the  pBrchaawy 
and  he  cannot  eacooBsfaUy  deny  the  rij^t  of  the  Tender  to  ratify  and  enloroe 
H:  WOaeger  ▼.  Whiekr,  14  Wit,  lOL , 

Upon  the  whole,  we  think  Hip  anthoritia^  though  not  with  the  vnanimity 
which  aome  text-writers  have  nippoaed  to  eodal^  aoataiu  the  mle  laid  down 
in  Andrewi  v.  JStm  Life  Ina,  Co,,  92  K.  Y.  004^  aa  fbUowai  "Hm  prinoipa], 
npon  being  informed  of  an  act  of  his  agent  in  ezoaaa  of  hia  aathority*  haa 
the  ri^t  to  elect  whether  he  will  adopt  the  itnanthorund  act  or  not^  and  ao 
long  aa  the  condition  of  the  partiea  ia  anchanged  he  cannot  be  prevented 
from  anch  adoption,  beoanse  the  other  part^  to  the  contract  may  for  any  rea* 
eon  prefer  to  treat  the  eontnGt  aa  invalid,  and  hia  election  cnee  made  ia 
irrevocable.'' 

It  ia  troe  that  Mr.  Mechem»  in  aeotion  170  of  hia  work  npon  agen^,  da- 
dares  the  mle  to  be  predaely  the  reverse  of  this,  for  he  says:  "If  an  agents 
withoot  anthority,  enter  into  a  contract  with  another,  by  which,  on  acoonnt 
of  snch  lack  of  authority  the  alleged  principal  ia  not  bonnd,  the  prineq^ 
oannot,  when  he  afterwards  finds  the  contract  ia  advantageooa  to  him,  affirm 
the  oonteaet  so  aa  to  compel  the  other  party  to  perform  it  on  hia  part."  In 
■apport  of  this  rule  the  anther  cites  the  principal  case  and  the  eases  therein 
cited;  and  they  nn^nestionably  snstain  him.  Bnt  he  sorely  mast  have  stated 
hia  coadnsion  with  more  diffidence  had  he  taken  Into  consideration  the  caaea 
of  Madean  v.  Dtnui,  4  Bing.  722;  1  Moore  ft  P.  761;  Soamti  v.  Spemoer,  I 
DowL  ft  E.  32;  Bammond  v.  Hamun,  21  Mich.  874;  Andreim  v.  ^tma  lAft 
IwL^Co.^  02K.  T.  696;  and  the  opinions  of  writen  ao  eminent  aa  Mr.  Wharton 
and  Jndge  Story. 

Ab  we  have  hereinbefore  soggested,  a  contract  signed  by  one  of  the  parties 
in  person  or  by  his  dnly  anthoriied  agents  and  for  the  other  party  by  an 
agent  acting  without  antiiori^,  seems  npon  prindpla  to  amonnt  to  no  more 
than  a  proposal  by  the  former  party  which  the  latter  may  accept  or  not.  A 
proposal,  from  its  absence  of  binding  obligation  on  the  party  to  whom  it  is 
made,  is  apparently  wanting  in  all  the  elements  of  mntnality.  The  weight 
of  authority,  however,  does  not  require  that  mutuality  in  a  contract  shall 
exist  during  all  its  stages.  Hence  optional  contracts  are  almost  uniformly 
anforced  after  the  one  who  had  the  privilege  of  accepting  them  has  exercised 
iiis  privilege  in  such  a  mode  aa  to  bind  himself  by  the  contract.  From  that 
moment  it  becomes  mutual:  ShroecUr  v.  Oemeinder,  10  Nev.  355;  HaU  v. 
CaOer,  40  CaL  63;  Cherrjf  v.  BmUht  39  Am.  Deo.  150,  and  note;  Pomeroy  on 
Contracts,  sec  169;  Ewm$  v.  Owdan,  49  K.  H.  444;  Smiih  v.  FUekVa  Appeal, 
09Pa.St474;  FoMOtift  v.  iS»ioanf0,  43  CaL  468;  and  wiU be  enf orced  if  it  is 
anch  a  contract  that  the  parties  may  have  a  reciprocal  remedy  upon  it.  If, 
however,  the  contract  aa  accepted  is  such  that  the  court  is  incompetent  to 
cco^el  one  of  the  parties  to  specifically  perform  his  part  of  it,  then  he  will 
be  unable  to  obtain  the  aid  of  the  court  to  compel  its  perforaumce  by  the 
other  party:  Cooper  v.  Petto,  21  OaL  411.  Applying  these  principles  to  a 
oontraet  which  is  not  binding  on  one  party  because  his  signature  is  affixed 
or  his  aasent  otherwise  expressed  by  one  acting  without  his  authority,  it 
would  seem  that  he  might,  within  a  reasonable  time  after  receiving  notice  of 
tta  existence,  elect  to  ratify  or  confirm  it,  and  upon  expressing  his  ratification 
in  such  form  as  to  preclude  his  subsequent  withdrawal  from  it,  and  as  to  en- 
title the  adverse  party  to  compel  him  to  perform  it,  then  that  he,  on  Ids  part» 
Ax.  Br.  Bur..  Vol.  Y.^8 
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might  enforce  it  to  the  Bame  extent  as  if  it  had  originally  been  entered  inte 
by  his  authority 

Third  persons  have  the  right  to  treat  an  nnaathorized  act  or  contract^  while 
it  remains  unratified,  as  having  no  existence  whatever.  If  it  purports  to 
affect  the  title  to  property,  they  may  nevertheless  deal  with  such  property, 
if  it  be  the  property  of  the  party  who'  did  not  authorize  the  contract  or  act, 
and  may  acquire  the  title  thereto  or  secure  liens  thereon,  whether  by  the 
volautary  act  of  such  party,  or  by  legal  proceedings  prosecuted  against  him, 
and  he  cannot  by  any  subsequent  ratification  of  the  unauthorized  act  give  it 
any  retroactive  effect  as  against  them,  nor  impair  their  title  or  lien  in  any 
resxicct:  Pannlee  v.  Simpson,  5  Wall.  84.  Hence  if  an  unauthorized  assign- 
ment of  a  debt  is  made,  and  thereafter  it  is  garnished  under  a  writ  against 
the  assignor,  ho  cannot,  by  a  subsequent  ratification  of  such  assignment,  de- 
feat the  garnishment:  IVood  v.  McCain,  42  Am.  Dec.  612.  The  same  principle 
applies  with  like  results,  when  an  unauthorized  sale  is  made  of  goods,  fol- 
lowed by  their  attachment  as  tlie  property  of  the  vendor,  which  he  seeks  to 
supplant  by  ratifying  the  unauthorized  sale:  Pollock  v.  Cohen,  32  Ohio  St. 
514;  Taylor  v.  Robinson,  14  Cal.  396.  So,  as  a  general  rule,  if  a  party  has  a 
complete  cause  of  action  or  defense  when  a  suit  is  commenced,  he  cannot  be 
deprived  thereof,  pendente  lite,  by  his  adversary,  or  some  other  party,  ratify- 
ing some  act  or  contract  which  at  the  commencement  of  the  action  was  with- 
out any  binding  force  for  want  of  such  ratification:  Fiake  v.  Holmes,  41  Me. 
441;  WUtenbrodt  v.  Bellmer,  57  Cal.  12;  contra:  Aneona  v.  Marks,  7  Hurl.  &. 
N.  686:  Persons  v.  MeKibben,  61  Am.  Deo.  85. 
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liioBWATS  —  EviDENCB  or  SiHiLAA  AociDEMTB.  —  In  action  for  injuries  sus- 
tained by  plaintiff  from  defect  in  public  highway,  evidence  is  inadmis- 
sible that  at  about  the  same  time  other  accidents,  similar  to  that  which 
resulted  in  injury  to  the  plaintiff,  had  happened  to  other  persons  from 
the  same  defect. 

Miner  and  Berryman^  and  Pinney  and  Sanborn^  for  the  ap- 
pellants. 

BUick  and  Bumhamj  for  the  respondents. 

Cole,  C.  J.  This  is  an  action  to  recover  damages  for  in- 
juries  sustained  by  the  female  plaintiff  while  passing  along 
a  public  highway  in  the  defendant  town.  She  and  her  hus- 
band were  riding  in  a  cutter,  which  was  overturned  by  the 
runner  striking  or  going  over  a  stone.  It  was  claimed  that 
this  stone  was  in  or  very  near  the  traveled  track  of  the  high- 
way, and  constituted  a  defect  or  dangerous  obstruction  thereof. 
On  the  part  of  the  plaintiffs,  witnesses  were  allowed  to  testify, 
against  the  objection  of  the  defendant,  that  near  the  time  the 
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accident  occurred  they  drove  along  the  highway, — in  one 
case  with  a  wagon,  and  struck  the  stone  in  question  and  came 
near  tipping  over;  in  the  other  case  the  witness  was  in  a 
cutter,  and  ran  against  the  stone  and  was  tipped  over.  It  is 
claimed  by  the  defendant's  counsel  that  this  testimony  as  to 
what  happened  to  others  in  driving  against  the  alleged  defect 
was  inadmissible,  and  was  calculated  to  prejudice  the  town, 
and  for  this  reason  a  new  trial  should  be  awarded.  We  think 
this  position  is  sound  and  must  prevail.  Upon  principle,  and 
by  the  better  rule  of  law,  we  consider  the  evidence  inadmissi- 
ble. 

The  question  is  not  entirely  new  in  this  court.  In  Bloor  v. 
Delafieldj  69  Wis.  278,  a  kindred  question  was  presented  and 
considered.  That  was  also  an  action  for  injuries  caused  to 
the  plaintiff  by  being  thrown  from  his  buggy,  his  horse  being 
frightened  by  a  mortar-box  in  the  highway  while  he  was  driv- 
ing past  it  in  the  evening.  Testimony  was  offered  on  the 
part  of  the  town  that  many  horses  were  driven  past  the  mor- 
tar-box the  day  it  was  within  the  limits  of  the  highway  with- 
out being  frightened.  This  testimony  was  objected  to  and 
excluded.  This  court  approved  the  ruling  of  the  trial  court, 
and  held  the  testimony  inadmissible.  Mr.  Justice  Lyon,  in 
the  opinion,  says  to  hold  such  testimony  admissible  would  be 
to  open  the  door  to  numerous  and  perplexing  side  issues, 
which  is  always  to  be  avoided.  Issues  would  be  made  not 
raised  by  the  pleadings,  and  which  presumably  neither  party 
would  be  prepared  to  try. 

It  must  be  admitted  that  the  cases  are  not  in  accord  upon 
this  question.  In  some  it  is  held  that  the  evidence  of  other 
accidents,  or  of  the  effect  on  carriages  driven  by  other  per- 
sons than  the  plaintiff  over  the  same  road,  is  competent,  be- 
cause it  has  a  tendency  to  show  its  fitness  or  unfitness  for 
public  travel:  Kent  v.  Lincoln^  32  Vt.  591;  Qairdan  v.  TJtica^ 
11  Hun,  217;  or  tends  to  prove  that  the  object  was  or  was  not 
naturally  calculated  to  frighten  horses:  Darling  v.  Westmore" 
landy  52  N.  H.  401;  13  Am.  Rep.  55;  House  v.  Metccdfj  27 
Conn.  632;  or  to  show  knowledge  on  the  part  of  the  city  that 
a  bridge  was  not  properly  lighted  so  as  to  be  safe  to  persons 
crossing  it:  Chicago  v.  Powers,  42  111.  169;  89  Am.  Dec.  418; 
or  to  show  the  result  of  ex])erience  or  experimental  knowledge 
of  the  possibility  of  the  negligent  act  relied  on  as  causing  the 
injury:  Piggot  v.  E,  C.  R,  Co.,  3  Com.  B.  229;  and  Morse  v.  M. 
&  St.  L.  Ry  Co.,  30  Minn.  466. 
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Other  courts  have  held^  as  this  court  did  in  the  Bloor  case, 
that  all  evidence  as  to  collateral  facts,  or  those  which  are  in- 
capable of  affording  any  reasonable  presumption  or  inference 
as  to  the  principal  fact  or  matter  in  dispute,  should  be  ex- 
cluded, because  such  evidence  tends  to  draw  away  the  minds 
of  the  jurors  from  the  point  in  issue,  and  to  excite  prejudice, 
and  mislead  them;  and  moreover,  because  the  adverse  party, 
having  had  no  notice  of  such  a  course  of  examination,  is  not 
presumably  prepared  to  meet  it:  1  QreenL  Ev.,  sec.  52;  CoUim 
v.  Dorchester,  6  Cush.  396;  Parker  v.  PorilMd  Pvb.  Co^  69  Me. 
178;  31  Am.  Rep.  262;  Hudson  v.  Chicago  etc.  R.  R.  Co.,  69 
Iowa,  681;  44  Am.  Rep.  692;  Bell  v.  Chicago  etc.  R.  R.  Co,,  64 
Id.  322,  and  the  authorities  referred  to  in  these  opixiioos. 

The  evidence  in  this  case  was  not  offered  for  the  purpose 
of  showing  notice  to  the  town  of  the  defect,  but  to  prove  that 
the  stone  constituted  a  defect,  and  was  in  the  traveled  part  of 
the  highway.  This  was  the  plain  object  of  the  testimony; 
proving,  from  the  experience  of  others  who  had  passed  with  a 
wagon  or  cutter  along  the  highway,  that  accidents  had  hap- 
pened to  them  by  driving  against  the  stone.  It  is  apparent 
that  if  this  testimony  was  relevant  to  prove  a  defect,  as  was 
said  in  the  Bloor  case,  it  would  have  been  competent  to  show 
that  these  persons  were  not  driving  carefully,  or  had  skittish 
teams;  also  that  hundreds  had  passed  over  this  highway  in 
safety  with  carriages,  notwithstanding  the  alleged  defect.  So, 
issue  after  issue  would  be  raised,  and  facts  collateral  to  the 
issue  made  by  the  pleadings  would  multiply;  the  main  issue 
forming  new  ones,  and  the  suit  itself  expanding  like  the  ban- 
yan tree  of  India,  whose  branches  drop  shoots  to  the  ground, 
which  take  root,  and  form  new  stocks,  till  the  tree  itself  cov- 
ers great  space  by  its  circumference.  We  think  it  a  much 
safer  rule  to  confine  the  evidence  to  the  issue  or  real  fact  put 
in  controversy  by  the  pleadings,  excluding  all  evidence  which 
relates  to  collateral  matters. 

The  matter  in  issue  here  was,  whether  the  highway  was  de- 
fective, {ind  did  such  defect  cause  the  injury  to  the  female 
plaintiff  while  driving  along  the  highway  with  proper  care. 
The  witnesses  could  describe  the  stone,  its  size  and  relation 
to  the  traveled  track,  and  leave  to  the  jury  the  question 
whether  it  amounted  to  a  defect,  or  was  of  a  dangerous  char- 
acter to  travelers.  This  is  not  a  case  apiHX}priate  for  giving 
the  results  of  experience,  nor  to  inquire  as  to  who  have  met  or 
who  have  avoided  accidents  at  the  locus  in  quo.    Those  are 
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irrelevant  matters,  not  pertinent  to  the  issue,  and  should  not 
be  gone  into. 

Without  considering  the  other  questions  discussed  by  coun- 
sel, we  grant  a  new  trial  for  tbe  error  in  admitting  the  evidence 
mentioned. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  a  new  trial  ordered. 


BvnHERGB  ov  8nniuK  AoGnmriB  ihom  Sams  Dsnoor  or  Hmbwat  u  Iiv- 
jjnnBBDLS:  Hvbbani  ▼.  Cdy  qf  Gmeord,  S9  Am.  Dee.  fiSO;  Bratiek  t.  £t66y, 
67  Am.  Bep.  SIO,  and  note  812;  NmUm  ▼.  Chkofp  itc  i2.  iZ.  Cb.,  44  Id.  092, 
ftnd  note  694.  But  see  comtni,  CaOAm  t.  Ck^  qfBartf'ard,  S7  Am.  Dee.  194, 
end  note  197;  CroAer  ▼.  MtOrtffor.  49  Am.  Rep^  611,  and  note  613 


Ford  v.  Ford. 

pO  WtROomnr,  iSi] 

Wnx.  —  Law  of  Flaci  whsu  Land  Lm,  nr  Cau  or  a  Divbe,  or 
Law  of  Testatob's  Doiacnji  at  Tdoi  of  his  Diokasb,  nr  Case  of  a 
Bequvt,  Gotxrns  respectively  the  validity  of  eneh  deviae  or  bequest. 
This  includes  not  only  the  form  and  mode  of  execution  of  the  will,  but 
also  the  construction  and  interpretation  of  the  will  and  the  power  and 
authority  of  the  testator  to  make  disposition  of  his  estate. 

SoHXDULis  Rkfebrbd  TO  Dff  'WiLL  AND  Attaohid  thzreto  should  be 
construed  with  the  will  as  one  instmmenty  together  oonstitntingthe  will 
of  the  testator. 

DOOTBIHB  of  EqUITABLB    COHTJEBfllON    CAHVOT  BE  EXTENDED  TO  LaNDS  of 

the  testator  situate  in  another  state,  when  they  are  nowhere  mentioned 
or  referred  to  in  the  will,  and  it  does  not  by  implication  disclose  an  in- 
tent to  convert  them. 
DooTBDix  OF  Equitable  Convebsion  bt  Wnx  does  kot  Operate  as  to 
Lands  which,  although  described  in  a  will,  are  directed  to  be  converted 
into  other  lands  in  the  same  city,  and  a  mere  discretionary  authority  is 
given  to  convert^  unless  perhaps  an  actual  conversion  should  in  fact 


DooTBncB  OF  Eqttitablb  Convebsion  bt  Will  n  Afpugable  to  Per- 
BONAL  Estate  directed  to  be  converted  '*as  soon  as  practicable  "  after 
testator's  death  into  lands  in  another  state,  or  "for  improving  prop- 
erties'* therein,  since  the  discretion  as  to  time  does  not  render  the  doc- 
trine inoperative. 

Dootrinb  of  Equitable  Convbbsion  bt  Will  is  ApnjOABLE  where 
Land  is  directed  to  be  converted  '*  at  schedule  prices  "  into  property  in 
another  state,  there  being  no  negative  words  indicating  an  intent  on  the 
testator's  part  not  to  liave  such  lands  sold  at  a  less  price. 

0OCB  DocTRiNB  IS  NOT  Operattvx  WHERE  Land  is  directed  to  be  converted 
into  real  estate  in  another  state,  where  such  conversion  is  dependent 
upon  two  such  uncertain  events  as  the  termination  of  a  life  estate  in 
snoih  ]and»  and  the  sale  even  then  at  a  price  specified  in  the  wilL 
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Tf.rm  "Hoicestead"  Manifestly  Means,  when  used  in  a  testator's  will, 
the  honse  and  all  the  gronuds  in  which  he  lived,  and  is  not  restricted  to 
the  one  fourth  of  an  acre  mentioned  in  the  statute. 

CoNBTBUCi'ioN  OF  Will  —  Trust  Estatb  —  ExECUTOB. — Where  there  art 
directions  in  a  will  regarding  the  conversion,  holding,  and  managing  of  an 
estate  for  the  buncficial  interest  of  several  persons  living,  and  to  be  1x>ms 
as  indicated,  and  the  executor  is  alone  named  in  the  will,  such  executor 
takes  a  legal  title  to  the  whole  estate  in  trust  for  the  purpose  mentioned. 
The  several  directions  in  the  will  are  addressed  to  him  and  his  succes- 
sors in  ofEce,  whether  Ly  ancillary  administration  or  otherwise.  He  and 
they  are  to  execute  the  will  so  far  as  the  law  will  permit;  and,  subject  to 
such  segregations  as  tho  construction  of  the  will  demands,  are  to  hold  and 
manage  the  corpua  of  the  estate  until  the  residuum  by  the  terms  of  tlM 
will  finally  passes  out  of  their  hands;  nor  may  he  or  they  pervert  or 
alienate  tho  estate  in  contravention  of  the  trust. 

Residuum  of  Estate.  —  Where  a  will  provides  that  a  certain  definite  por- 
tion of  the  net  annual  income  of  an  estate  shall  be  paid  to  certain  bene- 
ficiaries, among  whom  was  the  widow,  and  she  relinquishes  her  rights  to 
her  portion  of  such  income,  the  share  of  the  others  is  not  thereby  in* 
creased;  oud  the  question  whether  the  accumulation  of  such  undisposed 
of  share  into  the  residuum  of  the  estate  would  or  would  not  be  valid,  was 
not  determined,  since  such  income  would  arise  from  lands  in  another 
state. 

Estate,  wuen  Segregated. — Where,  from  time  to  time,  under  the  pro- 
visions of  a  will,  portions  of  the  corpus  of  the  estate  were  to  vest  in  fee  in 
the  son,  from  the  moment  he  becomes  the  owner  of  such  fee  that  portion 
becomes  segregated  from  the  estate  and  relieved  from  every  provision  of 
the  will,  especially  from  that  part  of  it  relating  to  the  paying  out  to 
beneficiaries  of  the  net  annual  income  of  tl'.e  estate;  and  so  much  of  the 
estate  as  the  widow  elects  to  take  in  lieu  of  the  provision  made  her  in 
the  will  becomes  segregated  in  like  manner. 

Id.  —  Where  a  bequest  is  made  of  a  specific  sum  of  money,  to  take  efifect  upon 
the  happening  of  a  certain  contingency,  —  as  the  death  of  the  testator's 
son  before  a  certain  age,  leaving  heirs,  —  if  such  event  happens,  such  sum 
should  be  at  once  regarded  as  segregated  from  the  estate,  and  held  in 
trust  for  said  heirs  until  such  time  as  they  can  take  absolutely  under 
said  will,  notwithstanding  the  will  in  other  parts  directs  the  payment  of 
all  the  net  annual  income  of  the  estate  to  certain  beneficiaries  named 
there  ixL 

Construction  or  Will — Trust — Vested  Interest. — Where  a  will  di- 
rected  the  conversion  of  most  of  the  testator's  lands,  situate  in  dificrent 
states,  into  lands  in  ELansas  City,  and  also  directed  the  conversion  of  the 
"homestead,"  in  case  the  widow  should  not  desire  to  reside  thereon,  into 
land  in  said  city,  the  executor,  as  trustee,  takes  a  future  vested  estate  in 
the  "  homestead/'  and  as  to  the  other  property  he  takes  a  present  vested 
estate. 

Id.  >-  Where  the  Testator's  Son,  when  he  reached  forty  years  of  age,  was 
to  have  what  was  remaining  of  the  whole  estate  after  the  payment  of 
certain  bequests,  and  the  determination  of  tho  widow's  interest  therein, 
or  in  case  he  became  tho  sole  surviving  legatee,  and  should  die  before  he 
became  vested  with  said  estate,  then  the  same  was  to  be  given  to  Hamil- 
ton College,  which  latter  was  also,  upon  the  happening  of  other  uncertain 
events,  to  come  into  the  remainder  of  the  estate,  — in  such  case,  neither 
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of  said  parUea  take  anything  more  than  a  contingent  interest  therein, 
under  the  Wisconein  statutes. 

FsBPETuiTUS  —  ScTSPENsioN  OF  PowsR  or  Alisnation.  —  An  attempt  in  a 
will  to  create  a  future  estate  in  land,  whereby  the  same  is  liable  to  be 
tied  up  from  thirty  to  forty-eight  years  after  the  testator's  death,  consti- 
tutes, under  the  Wisconsin  statute,  such  an  unlawful  suspension  of  the 
power  of  alienation  as  to  make  such  disposition  Toid.  Such  land,  there- 
fore, descends  to  the  heirs,  subject  to  the  widow's  rights  therein. 

Id.  — Tub  Rule  is  Universal,  that  a  Suspension  of  the  Power  of 
Alienation  must  necessarily  tenninate,  under  any  and  all  circumstances, 
within  the  period  prescribed  by  the  statute,  or  the  disposition  will  be 
void. 

Property  in  Other  States.  —  As  to  the  application  of  the  doctrine  of 
equitable  conversion  to  lands  and  property  situate  in  other  states,  the 
courts  of  Wisconsin  have  no  jurisdiction  to  determine  the  title  to  such 
lands,  nor  the  legality  of  accumulations  of  rents  and  profits  therefrom. 
It  would  seem  that  the  validity  of  such  conversion,  or  of  the  suspension 
of  the  power  of  alienation,  would  be  determinable  by  the  law  of  the  state 
where  the  property  converted  is  situate. 

On  January  26,  1886,  one  Francis  F.  Ford,  deceased,  leav- 
ing a  will  which  was  duly  admitted  to  probate  on  May  17, 
1886.  The  will  directed  the  payment  of  the  debts  and  funeral 
expenses  out  of  the  moneys  on  hand,  or,  if  necessary,  out  of  the 
estate.  It  also  directed  that  the  expenses  of  carrying  on  the 
estate  should  from  year  to  year  be  paid  out  of  the  income  there- 
of. All  the  other  provisions  of  the  will  are  expressly  stated  in 
the  opinion,  with  the  exception  of  subdivisions  3,  8, 9,  and  12, 
which  were  as  follows:  '*  3.  It  is  my  will  and  I  so  direct  that 
all  indebtedness  of  any  of  my  brothers  to  me  shall  be  and 
hereby  is  canceled,  and  the  legal  evidence  of  such  indebted- 
ness shall  be  returned  to  the  makers  thereof."  *'  8.  It  is  my 
will  and  I  so  direct  that,  in  addition  to  said  homestead  and 
furniture,  my  said  wife,  Maggie,  shall  have  one  quarter  of  the 
net  annual  income  of  the  remainder  of  my  estate  during  her 
natural  life,  subject  to  modifications  in  article  12  of  this  in- 
strument; and  it  is  expressly  stipulated  that  the  above 
bequests  to  my  said  wife  are  in  lieu  of  dower."  "  9.  It  is  my 
will  and  I  so  direct  that  my  son,  Marcus  C.  Ford,  shall  have 
one  quarter  of  the  net  annual  income  of  my  estate,  homestead 
not  included,  until  such  time  as,  in  accordance  with  the 
provisions  of  this  will  hereinafter  made,  he  shall  come  into 
the  possession  of  the  entire  estate,  but  the  expenditure  and 
use  of  said  income  during  his  minority  shall  be  under  the 
control  and  direction  of  his  guardian,  and  I  appoint  his 
mother  his  guardian  during  his  minority,  and  in  the  event  of 
her  death  I  appoint  my  brothers,  Edward  I.  and  Henry  T.,  in 
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her  place.^   "  12.  It  is  my  will  and  I  bo  direct  that  when  my 
60Q,  Marous  C,  reaches  his  majority,  he  shall  become  the 
owQcr  in  fee  of  (en  thousand  dollars'  worth  of  my  real  estate, 
and  at  twenty-^five  (25)  years  of  age  he  shall  have  an  addi- 
tional twenty  thousand  ($20,000)  dollars'  worth,  and  ai  thirty 
(30)   years  of  age  he  shall  have  an  additional  twenty^ve 
thousand   ($25,000)  dollars'  worth,  and  at  thirty-five  (35) 
years  of  age  he  shall  have  an  additional  for^-five  thoosand 
($45,000)  dollars'  worth,  and  at  forty  (40)  years  of  age  the 
remainder  of  my  estate  shall  become  his;  I  also  direct  that 
the  income  of  my  said  wife^  Maggie,  shall  be  kept  up  to  fifteen 
hundred  ($1,500)  dollais,  any  deficit  to  be  taken  from  the  in- 
come of  my  son,  Marcus  C,  and  as  an  offset  thereto  my  son, 
Marcus  C,  shall  be  entitled  to  any  excess  in  said  wife's 
income  over  and  above  twenty-five  hundred  ($2,500)  dollars 
a  year."    The  testator's  brothers,  Joseph  C.  and  Henry  T. 
Fbrd,  were  named  as  executors  in  the  will,  which  bore  date 
January  25,  1884.    Joseph  C.  duly  qualified  and  acted  as 
executor.    Two  schedules  were  referred  to  in  the  will,  and 
were  designated  therein  as  A  and  B  respectively.    The  lands 
described  in  the  first  consisted  of  a  homestead  in  Madison, 
Wisconsin,  and  lands  in  Michigan  and  Kansas,  and  were 
priced  by  the  testator  in  said  schedule  at  seventy-five  thoosand 
five  hundred  dollars,  in  the  aggregate.    The  lands  described 
in  the  second  schedule  were  located  in  Kansas  City,  and  were 
priced  by  the  testator  in  said  schedule  at  nineteen  thousand 
two  hundred  dt liars.    The  testator  died  in  Kansas  City,  Mis- 
souri,  but  resided  and  had  his  d>omicile  in  Madison,  Dane 
County,  Wisconsin.     He  left  surviving  him  a  widow,  ono  son, 
aged  twelve,  and  three  brothers,  all  of  which  persons  were  liv«> 
ing  at  the  time  of  the  pendency  of  this  action.    The  estate  of 
the  testator  was  valued  at  about  one  hundred  and  seventy^five 
thousand  dollars,  and  was  located  for  the  greater  part  in 
Kansas  and  Missouri,  although  there  was  a  homestead  in  Wis- 
consin valued  at  about  twelve  thousand  dollars;  some  two 
hundred  acres  of  hmd,  or  an  interest  therein,  in  Iowa,  and 
some  real  estate  in  Michigan;  there  was  also  certain  personal 
estate  in  Madison,  Wisconsin,  consisting  of  household  goods, 
wagons,  etc.,  together  with  certain  rentals  due  from  real  estate. 
In  addition  there  was  about  thirty  thousand  dollars  in  notea 
and  mortgages,  which  bad  been  assigned,  or  attempted  to  be^ 
assigned,  by  the  testator  during  his  lifetime  to  his  brother, 
Henry  T.    These  securities  were^  in  Kansas  City  at  the  tint 
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of  tlMd6atti  of  thd' teetalor,  wfaero  a  mnt  was  pending  to  de- 
termine the  tiUe  IheTeto.  The  lands  m  Midugany  Kansas,  and 
Missouri  wefe  worth  the  prioes  fixed  bj  the  testator  in  the 
schedules.  The  widow  elected  to  take  under  the  statutes  of 
tile  sereral  staftes  named,  in  liecr  of  the  provisions  made  her 
by  the  wiU  An  actiott  was  brought  by  the  executor  in  the 
cireuit  coort  of  Dane  County  for  the  construction  of  the  will. 
The  complaint  was  answered  by  the  widow,  by  the  guardian 
ad  liiem  of  &e  teetator^s  son,  aiid  by  Hamilton  College.  The 
court  found  the  will  Talid;  that  there  was  no  unlawful  sus- 
pension of  the  power  of  alienation,  and  that  no  part  of  it  wa» 
within  the  law  of  this  state  against  perpetuities  to  which  con- 
struction of  said  will  exceptions  were  sererally  filed  by  said 
plaintiff,  the  widow,  the  guafrfian  ad  K(am,  and  Hamilton 
College,  and  appeab  were  taken  by  them  firom  the  Jtidgmeni 
entered  thereon  to  this  coort 

/.  C.  Sloan  and  John  M.  Olinj  for  the  executor. 

Pinmey^  and  Sambom^  tor  Marcus  C  Ford* 

Stevens  and  Morris^  for  Margaret  0.  Ford. 

OregoTtfy  Birdy  and  Oregoryif  for  Hamilton  College, 

Cassodat,  J.  At  the  time  of  the  testator's  death,  and  for 
several  years  immediately  prior  thereto,  hie  residence  and 
domicile  were  in  the  city  of  MacBson,  Wisconsin.  As  stated, 
ho  left  personal  propehj  and  large  amounts  ot  valuable  lands 
in  Wisconsin,  Mh^qjan,  lowii,  Kansas,  and  Missouri.  His 
widow  and!  little  boy,  Marcus  C,  and  his  three  brothers  and 
Hamilton  College  are  the  solo  objects  of  his  bounty.  The* 
will  is  unique.  It  is  said  to  have  been  drawn  by  the  testator 
himself.  It  may  be-  doabtfol  whether  it  would  have  presented 
moone  intricate  qiMstions  for  S(dtrtion  had  it  been  drawn  by  a 
skillful  lawyer  with  that  end  in  view.  Its  validity  is  chal- 
lenged as  a  whole  and  m  partsy  and  a  construction  is  de- 
manded. The  language  empteyed  seems  to  be  sufficiently  clear 
to  indicate  the  purposes  intended.  The  difficulties  arise  in  ap- 
plying the  law  to  such  purposes.  Before  proceeding  to  make 
such  application,  it  may  be  well  to  state  a  few  general  rules  of 
law  appticaUe  to  the  case,  readily  deducible  from  the  au- 
tboritiM,  and  virtually  conceded  by  all. 

1.  The  validity  of  every  devise  or  disposition  of  real  estate 
by  will  must  be  governed  by  the  law  of  the  place  where  the 
laad  is  situated;  and  this  includes  not  only  the  form  and 
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mode  of  the  execution  of  the  will,  but  also  the  lawful  power 
and  authority  of  the  testator  to  make  such  disposition:  Story's 
Conflict  of  Laws,  sec.  474,  and  note;  2  Greenl.  Ev.,  sec.  670; 
1  Redfield  on  Wills,  sec.  398,  subd.  8;  Robertson  v.  PickreU, 
109  U.  S.  608;  White  v.  Howard,  46  N.  Y.  144.  The  impor- 
tance  of  this  proposition  in  considering  the  validity  of  a  will 
covering  lands  in  so  many  different  states  will  be  appreciated 
by  all. 

2.  On  the  contrary,  although  not  as  well  defined,  nor  as 
extensively  enforced,  yet  the  authorities  clearly  support  the 
proposition  that  the  validity  of  a  bequest  or  disposition '  of 
personal  property  by  last  will  and  testament  must  be  governed 
by  the  law  of  the  testator's  domicile  at  the  time  of  his  death, 
and  this  includes,  not  only  the  form  and  mode  of  the  execu- 
tion of  the  will,  but  also  the  lawful  power  and  authority  of 
the  testator  to  make  such  disposition;  and  especially  is  this 
true  where,  as  here,  the  testator's  domicile  at  the  time  of 
making  his  will  continues  to  be  the  same  until  the  time  of 
his  death:  Story's  Conflict  of  Laws,  sees.  467,  468;  Stewart  v. 
McMartiUy  5  Barb.  438;  Moultrie  v.  Hunt,  23  N.  Y.  394;  Nat  v. 
CoonSy  10  Mo.  543;  Desesbats  v.  Berquier,  1  Binn.  336;  2  Am. 
Dec.  448;  Somerville  v.  SomervHUj  5  Ves.  Jr.  750,  786;  Ans- 
truther  v.  Chalmer,  2  Sim.  1;  Price  v.  Dewkurst,  8  Id.  279;  4 
Mylne  &  C.  76;  Enohin  v.  Wylie,  8  Jur.,  N.  S.,  897;  10  H.  L. 
Cas.  1;  Crispin  v.  Doglioni,  8  Jur.,  N.  S.,  653;  L.  R.  1  H.  L. 
App.  Cas.  301;  Eames  v.  Hacon,  L.  R.  16  Ch.  Div.  407;  L.  R. 
18  Ch.  Div.  347.  This  is  not  shaken  by  the  criticism  of  Lord 
Westbury's  opinion  in  Enohin  v.  Wylie,  supra,  by  the  earl  of 
Selborne,  L.  C,  in  Eudng  v.  Ewing,  L.  R.  9  App.  Cas.  39. 

3.  The  same  rule,  as  to  the  law  of  the  testator's  domicile, 
governs  in  the  interpretation  or  construction  of  wills:  Story's 
Conflict  of  Laws,  sees.  479  a-479  c;  Van  Steenwyck  v.  Wash- 
bum,  59  Wis.  510;  48  Am.  Rep.  532.  In  the  words  of  Mr. 
Justice  Story:  '^The  language  of  wills  is  not  of  universal  in* 
terpretation,  having  the  same  precise  import  in  all  countries 
and  under  all  circumstances.  They  are  supposed  to  speak 
the  sense  of  the  testator  according  to  the  received  laws  or 
usages  of  the  country  where  he  is  domiciled,  by  a  sort  of 
tacit  reference,  unless  there  is  something  in  the  language 
which  repels  or  controls  such  a  conclusion":  Harrison  v. 
Nixon,  9  Pet.  504;  Trotter  v.  Trotter,  4  Bligh,  N.  S.,  502; 
Enohin  v.  Wylie,  supra;  Chamberlain  v.  Napier,  L.  R.  15  Ch. 
Div.  614.     The  general  rule  is  the  same  respecting  real  estate, 
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whenever  the  object  is  merely  to  ascertain  the  meaning  and 
intent  of  the  testator  from  the  language  employed  in  the  will: 
Id.;  2  Greenl.  Ev.,  sec.  671. 

With  these  general  propositions  in  mind,  we  may,  without 
infringing  any  rule  of  interstate  comity,  venture  to  ascertain 
if  we  can  the  intention  of  the  testator  as  disclosed  in  this  will, 
and  also  its  validity,  at  least  as  to  certain  portions  of  the  prop- 
erly. 

4.  The  papers  coming  from  the  county  court  must  be  taken 
as  the  will  of  the  testator:  TJiomlon  v.  Curling^  8  Sim.  310; 
Price  V.  Dewhurstj  supra.  They  consist  in  what  has  been 
called  the  will,  with  schedules  A  and  B  therein  mentioned, 
and  thereunto  attached.  In  construing  the  will,  we  are  to 
consider  these  three  papers  as  one  instrument  in  law,  and 
together  constituting  the  will  of  the  testator:  AcJcerly  y.-Ver- 
r.on,  Comyn,  381;  3  Brown  Pari.  Cas.  91;  Hill  v.  Chapman,  1 
Vcs.  Jr.  407;  Habergham  v.  Vincent ,  2  Id.  204;  Jachon  v. 
Labcochy  12  Johns.  394;  Loringv,  Sumner ,  23  Pick.  102;  BakerU 
Appeal,  107  Pa.  St.  381;  52  Am.  Rep.  478;  FicJcle  v.  Snepp, 
97  Ind.  289;  49  Am.  Rep.  449. 

5.  It  is  claimed  on  the  part  of  the  executor  that,  under  the 
directions  of  the  will,  all  the  personal  property  and  all  the 
real  estate  outside  of  Missouri  must,  for  the  purpose  of  de- 
termining the  validity  of  the  will  or  some  of  its  provisions,  be 
regarded  as  converted  and  permanently  invested  in  lands  in 
Kansas  City,  Missouri,  under  the  well-known  doctrine  of  equi- 
table conversion.  That  doctrine  is  firmly  established;  and  if 
it  applies,  or  in  so  far  as  it  applies,  it  must  be  enforced.  It 
may  be  well  to  restate  it,  with  some  of  its  limitations.  As 
long  ago  as  the  time  of  Lord  Chancellor  Thurlow,  it  was  ob- 
served by  him  "that  nothing  was  better  established  than  this 
principle:  that  money  directed  to  be  employed  in  the  pur- 
chase of  land,  and  land  directed  to  be  sold  aiul  turned  into 
money,  are  to  be  considered  as  that  Bpecics  of  propcrt}''  into 
which  they  are  directed  to  be  converted;  and  this,  in  whatever 
manner  the  direction  is  given, — whether  l*y  will,"  or  otherwise. 
"The  owner  of  the  fund,  or  the  contracting  parties,  may  make 
land  money,  or  money  land.  The  cases  established  this  rule 
universally.  If  any  difficulty  has  arisen,  it  has  arisen  from 
special  circumstances '^  Fletcher  w,  Ashburncr,  1  Brown  Ch.  499. 
This  was  expressly  sanctioned  by  the  supreme  court  of  the 
United  States  at  an  early  day:  Craig  v.  Leslie,  3  Wheat.  577. 
The  reason  for  the  rule  is  there  stated  bv  Mr.  Justice  Washin  jr- 
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ton,  speaking  for  the  whole  court,  thus:  "The  principle  upon 
which  the  whole  of  this  doctrine  is  founded  is,  that  a  court  of 
equity,  regarding  the  suhstance  and  not  the  mere  form  and 
circumstances  of  agreements  and  other  instruments,  considers 
things  directed  or  agreed  to  he  done  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought  to  pre- 
vent a  performance."  From  that  and  other  cases  the  late 
chief  justice  of  this  court  deduced  this  general  rule:  "When 
a  will  contains  a  power  of  sale  not  mandatory  in  terms,  but 
it  is  apparent  from  the  general  scope  and  tenor  of  the  will 
that  the  testator  intended  all  his  realty  to  be  sold,  the  power 
of  sale  will  be  held  imperative,  and  the  doctrine  of  equitable 
conversion  applied":  Dodge  v.  Williams^  46  Wis.  97;  De  Wolf 
V.  Lamon,  61  Id.  477-479;  50  Am.  Rep.  148. 

In*  Pennsylvania  it  has  been  held  "that  the  equitable 
conversion  of  realty  into  pesornalty,  by  force  of  a  direction 
in  a  deed  or  will  to  sell,  only  takes  place  where  the  direc- 
tion is  positive  and  absolute;  ....  that  if  a  proposed  sale 
is  contingent  or  eventual  in  a  deed  or  will,  equitable  con- 
version does  not  follow  ":  Neely  v.  Oranthamy  58  Pa.  St.  437. 
But  the  better  opinion  seems  to  be  as  in  effect  held  in  Dodge 
V.  Williams,  aupra^  that  whenever  a  direction  to  convert  is 
apparent  from  the  whole  will,  whether  expressed  or  implied, 
then  the  duty  and  obligation  to  convert  is  imperative,  and  the 
doctrine  of  equitable  conversion  applies.  Thus,  in  White  v. 
Howard,  46  N.  Y.  162,  Grover,  J.,  speaking  for  the  court,  said: 
"To  constitute  a  conversion  of  real  estate  into  personal,  in  the 
absence  of  an  actual  sale,  it  must  be  made  the  duty  of,  and 
obligatory  upon,  the  trustees  to  sell  it  in  any  event.  Such  con- 
version rests  upon  the  principle  that  equity  considers  that  as 
done  which  ought  to  have  been  done.  A  mere  discretionary 
power  of  selling  produces  no  such  result":  Power  v.  Cassidy, 
79  N.Y.618,614;  35  Am.  Rep.  550;  ITob8onv.Hale,9o  N.Y.605. 
So  it  has  been  held  that,  "where  the  general  scheme  of  the  will 
requires  a  conversion,  the  power  of  sale,  although  not  in  terms 
imperative,  operates  as  a  conversion;  and  this  will  be  deemed 
to  be  immediate,  although  the  donee  of  the  power  is  vested, 
for  the  benefit  of  the  estate,  with  a  discretion  as  to  the  time  of 
sale":  Lent  v.  Howard,  89  N. Y.  169;  Ingremy.  Mackey,  5 
Redf  357.  But  the  will  must,  in  terms  or  by  necessary  impli- 
cation, disclose  an  intent  to  convert,  in  order  to  sustain  the 
theory  of  equitable  conversion:  Hohson  v.  Hale,  supra. 

6.  Having  thus  stated  some  of  the  principles  and  some  of 
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the  facts  upon  which  the  doctrine  of  equitable  conyerBion 
rests,  it  becomes  necessary  to  consider  the  application  of  those 
principles  to  some  of  the  provisions  of  this  will. 

(a)  The  lands  in  Iowa  are  nowhere  mentioned  or  referred 
to  in  the  will  or  either  of  the  schedules.  This  being  so,  it  is 
manifest  that  the  doctrine  of  equitable  conversion  has  no 
Application  to  them.  They  must  therefore  be  regarded  as 
lanus  in  Iowa,  and  the  validity  of  the  will  respecting  such 
linds  be  determined  by  the  laws  of  Iowa. 

(h)  The  several  pieces  of  land  specifically  described  in 
scIiedule.B  are  all  situated  in  Kansas  City,  Missouri.  Con- 
f^idering  that  schedule  in  conoectiiHi  with  subdivision  5  of 
the. will,  of  which  it  forms  a  part,  as  we  must,  and  the  direc- 
tions thereby  given  to  the  executors  are  that  they  "  shall,  at " 
their  "discretion,"  "either"  sell  the  several  pieces  of  lands 
fo  described  in  schedule  B,  and  invest  the  proceeds  thereof  in 
more  desirable  rentable  property  in  Kansas  City,  or  use  said 
proceeds  in  improving  some  of  the  testator's  Kansas  City 
properties.  This  mere  discretionary  authority  can  in  no  sense 
operate  as  an  equitable  convcrsicHi,  — certainly  not  until  an 
actual  conversion  should  in  fact  occur.  Besides,  such  conver- 
sion of  the  lands  described,  into  other  lands  in  tho  same  city 
and  state,  could  in  no  way  affect  or  change  their  legal  status. 
So  they  must  be  regarded  as  lands  in  Missouri  in  determining 
the  validity  of  the  will  respecting  the  same. 

(c)  By  the  sixth  subdivision  of  tho  will,  the  testator  ex- 
pressly directs  that  all  moneys,  notes,  bonds,  mortgages,  or 
other  evidence  of  indebtedness  to  him  from  any  and  all  par- 
ties, except  his  brothers,  "  shall,  as  soon  as  practicable  after" 
his  death,  "be  need  either  in  the  purchase  of  property  in 
Kansas  City,  or  for  improving  properties  in  said  city  then  on 
hand."  This  clause  of  the  will  relates  particularly  to  the 
thirty  thousand  dollars  of  personal  property  in  dispute;  and 
which,  for  the  purposes  of  these  appeals,  is  assumed  to  bo  the 
property  of  the  estate.  The  direction  to  so  convert  is  not  pre- 
vented from  being  imperative  by  adding  "  as  soon  as  practi- 
cable after  "  his  death,  and  thus  giving  some  discretion  as  to 
the  time  or  times  of  such  conversion.  If  such  permanent  in- 
vestment of  such  personal  estate  in  lands  in  Kansas  City  can 
be  lawfully  made,  and  then  lawfully  held  as  lands  in  Kansas 
City  during  the  time  and  for  the  purposes  expressed  in  the 
will,  then  there  can  be  no  doubt  but  what,  subject  to  the 
widow's  rights  therein,  as  hereinafter  stated,  the  doctrine  of 
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equitable  conversioa  is  applicable  to  snob  personal  estate: 
and  in  that  event,  the  same  is  accordingly  to  be  regarded  eb 
lands  in  Missouri  from  the  time  of  the  testator's  death;  other- 
wise not.  In  other  words,  since  the  right  to  so  convert  is 
dependent  upon  the  right  to  so  invest  and  hold,  the  legality 
of  such  equitable  conversion  is  dependent  upon  the  same 
right  to  so  invest  and  hold.  Whether  such  investment  and 
holding  would  be  lawful  or  unlawful  will  be  considered  here- 
after. 

{d)  The  several  pieces  of  land  specifically  described  in 
schedule  A  consist  of  the  homestead  in  Madison,  Wisconsin, 
and  lands  in  Michigan  and  Kansas.  As  the  directions  in  re- 
lation to  the  homestead  differ  from  the  directions  in  relation 
to  the  other  lands,  the  homestead  will  be  considered  by  itself 
hereafter.  Considering  schedule  A  in  connection  with  sub- 
division 4  of  the  will,  of  which  it  forms  a  part,  as  we  must, 
and  the  directions  thereby  given  as  to  the  several  pieces  of 
land  in  Michigan  and  Kansas  are  to  the  efiect  that  each  and 
all  of  said  pieces  of  land  '*  shall  be  converted,  as  soon  as 
practicable  after  "  the  testator's  death,  "  at  schedule  prices,  or 
as  much  better  as  may  be,  ...  .  into  good,  rentable, '  inside ' 
property  in  Kansas  City,  Missouri."  The  testator  manifestly 
bad  an  exalted  opinion  of  the  present  and  future  of  Kansas 
City.  The  scheme  of  his  will  indicates  an  intention  to  have 
his  lands  in  Michigan  and  Kansas  sold  as  soon  as  practica- 
ble, and  the  proceeds  thereof  invested  in  real  estate  in  Kan- 
sas City.  He  directs,  in  effect,  that  the  several  pieces  of  land 
mentioned  shall  be  so  converted  as  soon  as  practicable  after 
his  death.  Is  such  purpose  to  be  frustrated  merely  by  add- 
ing "  at  schedule  prices,  or  as  much  better  as  may  be  "  ?  On 
the  contrary,  were  not  those  words  added  as  a  guide  to  his 
executors,  or  for  the  purpose  of  stimulating  purchasers  to  pay 
a  larger  price?  It  seems  to  us  that  such  was  his  intent;  for, 
apparently  with  the  same  view,  he  added  to  the  schedule 
price  of  each  piece  a  still  larger  estimated  value.  Of  course, 
it  may  turn  out  to  be  impossible  to  ever  sell  some  of  the 
pieces  at  the  schedule  price;  and  yet  there  is  nothing  in  the 
will  indicating  that  he  ever  contemplated  such  a  result,  or 
any  permanent  holding  of  such  lands  as  a  part  of  the  estate, 
as  is  plainly  indicated  as  to  the  Missouri  lands.  There  are 
no  negative  words  indicating  an  intent  not  to  have  any  of  the 
lands  in  Michigan  or  Kansas  sold  at  a  less  price.  As  indi- 
cated in  another  connection,  some  discretion  may  be  given  as 
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to  the  lime  or  times  of  making  euch  sales  and  inTestments^ 
without  preventing  the  application  of  the  doctrine  of  equita- 
ble conversion.  The  only  purpose  manifest  in  the  will  foi 
selling  any  of  the  Michigan  or  Kansas  lands  is  to  invest  the 
proceeds  of  such  sales  in  real  estate  in  Kansas  City,  and  then 
to  hold  such  lands  in  that  city  as  a  part  of  the  estate  during 
the  time  and  for  the  purposes  indicated  in  the  will.  If  such 
permanent  investment  can  be  lawfully  made,  and  such  lands 
so  lawfully  held,  then  we  discover  no  reason  why  the  doctrine 
of  equitable  conversion  should  not  apply  to  them.  Never- 
theless, the  legality  of  such  equitable  conversion  is  necessarily 
dependent  upon  the  right  to  so  invest  and  hold.  Whether 
such  investment  and  holding  would  be  lawful  or  unlawful 
will  be  farther  considered  hereafter.  What  has  been  thus 
said  is  not  by  way  of  determining  the  validity  of  the  title  to 
any  Lands  outside  of  Wisconsin,  nor  the  validity  of  any  in- 
vestment or  trust  in  or  tenure  of  such  lands,  but  merely  to 
ascertain  the  meaning  and  intent  of  the  testator  from  the  lan- 
guage employed  in  the  will,  which,  as  we  have  seen,  is  a  duty 
devolving  upon  this  jurisdiction. 

{e)  In  regard  to  the  homestead,  the  directions  are,  in  effect, 
that  it  shall  be  converted,  as  soon  as  practicable  after  his 
death,  into  good  rentable  "inside"  property  in  Kansas  City, 
Missouri,  "  at  schedule  price,"  which  is  ten  thousand  dollars, 
or  as  much  better  as  mlay  be;  and  then,  by  subdivision  7  of  the 
will,  the  testator  directs,  in  effect,  that  his  wife  shall  have  the 
use  of  his  homestead,  furniture,  and  appurtenances  so  long  as 
she  may  desire  to  live  in  it  as  her  home;  and  that  in  case  she 
at  any  time  ceases  to  desire  it  as  her  home,  he  directs  that,  as 
soon  thereafter  as  practicable,  it  be  sold  "at  a  price  not  less" 
than  ten  thousand  dollars,  or  as  much  more  as  the  property 
will  bring,  and  the  proceeds  thereof  be  invested  in  good  renta- 
ble property  in  Kansas  City,  Missouri,  and  the  rentals  of  such 
property  be  added  to  the  income  of  the  estate.  Here  are 
directions  to  sell,  and  to  invest  the  proceeds  in  real  estate  in 
Kansas  City,  it  is  true,  but  they  are  accompanied  by  other 
directions  not  to  sell  nor  to  so  invest  until  after  the  concur- 
rence of  two  events;  one  being  that  the  widow  shall  cease  to 
desire  it  as  her  home,  and  the  other  is,  that  it  be  sold  at  a 
price  not  less  than  ten  thousand  dollars.  The  word  *'  home- 
stead," as  used  in  the  will,  manifestly  means  the  house  and 
all  the  grounds  where  the  testator  lived,  and  is  not  restricted 
to  the  one  fourth  of  an  acre  mentioned  in  the  statute:  R.  S.^ 
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•see.  2988.  As  atated,  the  widow  has  eiected  to  take  the  pro- 
visioias  oaade  fi>r  her  by  law  instead  *of  the  provisions  made 
for  her  in  iho  will,  as  required  bj  the  statutes:  Id.,  sec.  2172. 
Upon  making  such  election,  the  widow  at  once  became  en- 
titled to  the  same  dower  in  the  testator's  lands,  and  the  same 
rights  to  the  homestead,  and  the  same  share  of  his  personal 
estate,  as  if  he  had  di^d  intestate,  except  that  the  share  of 
personal  estate  which  she  so  took  was  restricted  to  ooe-third 
part  of  his  net  personal  estate:  IL  S.,  sees.  2172,  3935; 
Leach  v.  Leach^  65  Wis.  291.  Since  the  testator  left  a  son  as 
well  as  widow,  her  right  to  the  homestead  thos  secured  by 
such  election  is  the  right  to  such  statutory  homestead  of  one 
fourth  of  an  acre  during  her  widowhood,  and  dower  in  the 
balance  of  the  land  connected  therewith:  R.  S.,  sec.  2271, 
subd.  2.  In  other  words,  the  extent  and  duration  of  her  right 
in  the  homestead  has  been  diminished  by  such  election. 

Can  we  hold  that  the  direction  in  the  will  to  sell  the  home- 
atead,  and  invest  the  proceeds  as  indicated,  works  an  equitable 
conversion  of  the  estate  into  Missouri  lands?  As  observed, 
there  is  no  such  direction  to  conyert  until  the  widow  ceases  to 
desire  it  (or  a  home.  Presumably  this  will  not  occur  during 
her  widowhood,  which  may  be  t^arded  as  equivalent  to  a  life 
estate.  But  the  sale  is  expressly  forbidden,  even  after  the 
termination  of  the  widow's  right,  at  any  price  less  than  that 
specified.  To  apply  the  doctrine  of  equitable  conversion  to 
lands  which  are  directed  hot  to  be  sold  until  the  termination 
of  such  life  estate,  nor  then,  except  in  an  uncertain  event 
which  may  never  occur,  would  be  to  stretch  that  doctrine  be- 
yond anything  authorized  by  or  contemplated  in  the  authori- 
ties. We  must  therefore  hold  that  the  homestead  must  be 
regarded  as  lands  in  Wisconsin,  and  accordingly  the  validity 
of  the  will  respecting  the  same  must  .be  determined  by  the 
laws  of  Wisconsin. 

7.  Before  determining  such  validity,  and  to  aid  such  deter- 
mination, it  becomes  necessary  to  ascertain,  if  wo  can,  more 
fully  the  intention  and  meaning  of  the  testator  as  disclosed 
by  the  language  employed  in  other  parts  of  his  will.  Un- 
doubtedly the  legal  title  to  the  personal  property  belonging 
to  the  estate  is  vested  in  the  executor:  Scott  v.  Westf  63  Wis. 
555,  556.  Of  course  he  holds  the  same  for  the  benefit  of  the 
cestuis  que  trusty  including  the  rights  of  the  widow,  as  indicat^id 
in  the  sections  of  the  statute  cited  above.  So  far  as  the  law 
will  permit,  the  executor,  by  virtue  of  the  will,  has  acquinMl 
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all  the  rights  therein  given,  and  is  charged  with  all  the  obli- 
gaiions  therein  imposed:  Id.  The  several  directions  in  the 
will  are  addressed  to  him  and  his  successors  in  office  and  his 
sabordinates,  whether  bj  ancillary  administration  or  other- 
wise. He  and  they  are  to  execute  the  will  so  far  as  the  law 
will  permit.  He  and  they  are  to  pay  the  testator's  lawful 
debts  and  funeral  expenses  from  moneys  on  hand  at  his  death, 
and,  if  they  are  insufficient,  then  the  balance  from  the  income 
of  the  estate.  He  and  they  are  to  pay  the  necessary  expenses 
of  earrying  the  estate  from  year  to  year,  from  the  income 
thereof  The  will  impliedly  excludes  the  whole  of  the  home- 
stead, while  occupied  by  the  widow  as  such,  from  being  a 
source  of  income  to  the  estate,  but  provides  that  in  case  of 
its  conversion  as  indicated,  then  the  rentals  of  such  newly 
acquired  property  are  to  be  added  to  the  income  of  the 
estate. 

By  the  election  of  the  widow  to  take  nnder  the  statute  in^ 
•tead  of  the  will,  the  bequest  to  her  in  the  eighth  Bubdivision 
of  tiie  will  of  ^'  one  quarter  of  the  net  annual  income  of  the 
remainder"  of  the  ^estate  during  her  natural  life,"  which 
by  the  twelfth  subdivision  was  to  be  kept  up  to  fifteen  hundred 
dollars  from  the  share'of  the  income  given  to  the  son,  becomes 
Ulcerative.  By  such  election  a  portion  of  the  home  property, 
not  included  in  the  atatutory  homestead  nor  the  widow's  right 
of  dower  in  the  balance,  might  be  the  source  of  a  trifling  in* 
come  to  the  es^te;  but  this  would  be  dependent  upon  ihe  va* 
lidity  of' the  prevision  in  the  > will  for  the  future  conversion  of 
the  homestead,  of  which  we  shall  presently  speak.  By  the 
diiection  in*  the  ninth  sobdivision-  of  the  will,  the  son  is  to 
have  one»  quarter  of  the*  net  annual  income  of  the  estate  (ex* 
elusive  of  the  homestead)  until,  under  the  provisions  of  the 
will,  he<  comes  int»  the -possession  of  the  entire  estate,  except 
aa  the>aame  may  be  sooner  terminated  by  his  death.  By  the 
dhrectaon  in>  the  tenth,  subdivision  of  the  wil^the  brother  Ed- 
ward Lrving  is  toihave  one  quarter  of  the  net  annual'  income 
of  the  estate  (exclusive  of  the  homestead)  during  his  natural 
life.  By  tbedireetion  in  the  eleventh  subdivision  of  the  will, 
atm  brothers  Joseph  C.  and  Heniy  T.  were  ^  each "  to  have 
one  rightbof  thanet  annual  income  of  the  estate  (exclusive 
of  the  homestead)  during  their  natural  lives.  Such  bequests 
annually  from  the  ''net  annual  income"  of  the  estate  are 
cleady  severaUe,  as  eack-  is  indepmident  of  the  other  and  al- 
most neoestorHy  must  terminate  at  a  different  time  than  any  of 
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the  others.  Since  the  annual  share  of  each  euch  legatee  is  each 
year  confined  to  snch  '*  one  quarter  "  or  **  one  eighth  "  of  such 
net  annual  income  of  the  estate,  it  manifestly  cannot  be  in* 
creased  by  the  one  quarter  of  such  net  annual  income  now 
undisposed  of  by  reason  of  the  election  of  the  widow.  As  the 
undisposed  of  one  fourth  of  such  net  annual  income  cannot 
arise  from  the  rents,  issues,  or  profits  of  lands  in  Wisconsin, 
but  must  arise  from  the  rents,  issues,  and  profits  of  lands  out- 
side of  this  state,  or  from  the  personal  estate  liable  to  be 
treated  as  converted  into  Missouri  lands  as  indicated,  we  re- 
serve further  consideration  of  the  question  whether  the  accu- 
mulation of  such  undisposed  of  net  annual  income  into  the 
residuum  of  the  estate  would  or  would  not  be  valid.  Mani- 
festly, it  is  the  theory  of  the  will  that  the  several  fractional 
shares  of  such  net  annual  income  thus  bequeathed  will 
from  time  to  time  be  diminished,  as  portions  of  the  corpu$  of 
the  estate  may  pass  to  Marcus  under  the  twelfth  clause  of  the 
will;  for,  the  moment  he  may  become  the  absolute  owner  in 
fee  of  any  portion  of  the  land  thereby  devised,  that  moment 
such  portion  will  become  segregated  from  the  estate,  and 
thereby  relieved  from  every  provision  of  the  will.  So,  what> 
ever  propertj  the  widow,  by  reason  of  her  election,  takes  an- 
der  the  statutes  of  the  several  states,  becomes  in  like  manner 
segregated  from  the  estate.  It  is  only  the  one  quarter  or  the 
one  eighth  of  the  net  annual  income  of  the  testator's  estate 
that  is  thus  bequeathed;  not  such  fractional  share  of  the  net 
annual  income  of  what  may  become  the  estate  of  Marcus  or 
the  widow. 

By  the  will,  Marcus  is  to  have  no  portion  of  the  corpus  of 
the  estate,  except  as  he  becomes  entitled  to  it  under  the  direc- 
tion in  the  twelfth  subdivision  of  the  will,  and  by  such  direc- 
tion he  is  only  to  become  the  owner  in  fee  of  a  portion  of  the 
corpus  of  the  estate  when  he  "  reaches  his  majority,"  and  then 
additional  installments  of  such  corpus  from  time  to  time  until 
he  reaches  the  age  of  forty  years,  when  "the  remainder"  of 
the  "estate"  is  to  become  his.  But  in  the  event  of  Marcus 
dying  "after  reaching  his  majority,  leaving  one  or  more  legiti- 
mate children  of  his  body,"  then  the  direction  of  the  thirteenth 
subdivision  of  the  will  is,  "  that  the  income  of  forty  thousand 
dollars'  worth  of"  his  "  estate,  or  so  much  thereof  as  may  in 
prudence  be  necessary,  shall  be  used  for  the  proper  support  of 
such  child  or  children  until  they  shall  severally  become  of 
legal  age,  when  an  equal  part  of  the  above-named  principal 
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and  accnied  interest  fihall  become  Mb  or  hers  abBolutely." 
That  is  to  say,  immediately  upon  the  death  of  Marcus  after 
BO  reaching  his  majority,  and  before  becoming  forty  years  of 
age,  leaving  such  child  or  children  him  surviving,  the  forty 
thousand  dollars'  ''worth  of"  the  "estate,"  if  there  shall  be  so 
much,  is  to  be  regarded  as  segregated  from  the  rest,  and  held 
in  trust  for  them  ''  until  they  shall  severally  become  of  legal 
age,"  as  therein  directed.  "In  the  event"  that  Marcus  "shall 
survive  all "  the  "other  legatees,"  that  is  to  say,  shall  survive 
the  widow  and  each  of  the  three  brothers,  "  and  then  die  be- 
fore coming  into  the  possession"  of  the  "whole  estate,"  then 
the  fourteenth  subdivision  of  the  will  directs  "  that  the  re- 
mainder"  of  the  "estate,  as  of  that  date,  shall  belong  to  Ham- 
ilton College."  But  the  words,  "the  remainder  of  my  estate," 
as  hero  used,  cannot  mean  what  will  be  the  entire  estate  at 
the  time  of  such  death  of  Marcus,  unless  it  so  happens  that 
upon  such  death  he  leaves  no  such  child  or  children  him  sur- 
viving. But  in  case  he  does  leave  such  child  or  children  him 
surviving,  then  such  "remainder"  of  the  estate  will  only  be 
what  may  remain  of  such  estate  after  setting  apart  the  forty 
thousand  dollars'  worth  of  the  estate  for  the  benefit  of  such 
child  or  children,  as  provided  in  the  thirteenth  subdivision  of 
the  will.  Such  must  be  the  construction,  for,  unless  the  words 
"  the  remainder  of  my  estate  "  be  so  limited,  the  fourteenth 
subdivision  of  the  will  would  be  clearly  repugnant  to  the  pro- 
visions made  for  such  child  or  children  in  the  thirteenth  sub- 
division, for  it  could  not  have  been  the  intention  to  give  as  a 
remainder  of  the  estate,  to  Hamilton  College,  the  forty  thou- 
sand dollars  which  might  thus  be  set  apart  for  such  child  or 
children. 

If  either  the  wife  or  one  of  the  brothers  shall  become  the 
only  surviving  legatee,  then  "in  that  event"  the  fifteenth 
subdivision  of  the  will  directs  that  the  "estate  at  that  time 
be  divided  as  nearly  as  may  be  into  two  equal  parts  as 
regards  value  and  renting  power,  and  said  wife  or  brother 
shall  then  choose  between  the  incomes  of  said  two  proper- 
ties, and  have  and  enjoy  the  same  during  his  or  her  natural 
life  ";  and  "  the  other  part "  of  the  *'  estate  shall  at  that  date 
become  the  property  of  Hamilton  College " ;  and  "  at  the 
death  of  said  wife  or  brother  the  remaining  part"  of  the 
"estate  shall  becoihe  the  property  of  Hamilton  College." 
The  words  "  my  only  surviving  legatee,"  as  used  in  this  last 
subdivision  of  the  will,  imply,  at  least,  that  all  other  legatees 
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named  in  the  will  and  living  at  the  time  of  the  testaior^s 
death,  including  Marcus,  shall,  previous  to  the  time  of  such 
sole  survivorship,  have  died  leaving  some  portion  of  the  cor- 
pus of  the  estate  which  had  not  before  passed  to  the  widow, 
to  Marcus,  or  for  the  benefit  of  such  child  or  children  by 
segregation,  as  indicated.  It  may  occur  that  all  three 
brothers  die  before  Marcus,  or  that  the  widow  and  two  of 
the  brothers  die  before  Marcus,  and  then,  after  reaching  his 
majority,  Marcus  dies,  leaving  one  or  more  such  children 
him  surviving.  In  that  event,  the  words,  ^^  my  estate  at  that 
time  be  divided  as  nearly  as  may  be  into  two  equal  parts," 
as  used  in  the  last  subdivision  of  the  will,  manifestly  mean 
only  so  much  of  the  estate  as  may  then  remain  after  setting 
apart  the  forty  thousand  dollars'  worth  of  the  estate  for  the 
benefit  of  such  child  or  children,  as  provided  in  the  thirteenth 
subdivision  of  the  will. 

Such  are  the  provisions  of  the  will  we  are  called  upon  to 
consider.  Undoubtedly  the  will  created  in  the  executor  an 
express  trust,  within  the  meaning  of  section  2081,  Bevised 
Statutes.  In  fact,  he  is  required  to  do  much  more  than  to 
merely  sell  or  lease  lands  for  the  benefit  of  legatees.  He  is 
required  to  do  much  more  than  merely  to  receive  the  rents 
and  profits  of  lands  and  apply  them  to  the  use  of  a  person 
during  the  life  of  such  person,  or  for  any  shorter  term.  He 
is  required  to  do  much  more  than  merely  to  receive  the  rents 
and  profits  of  lands  and  to  accumulate  the  same  for  any  of 
the  purposes  and  within  the  limits  of  chapter  95,  Bevised 
Statutes.  He  manifestly  is  to  take,  hold,  and  manage  the 
estate  for  the  beneficial  interest  of  the  several  persons  living 
and  to  be  bom  as  indicated.  Such  duties  clearly  imply  that 
be  is  to  take  a  legal  title  to  the  whole  estate  in  trust  for  the 
purposes  mentioned:  Scoti  v.  Wettf  63  Wis.  558-^62;  B.  S., 
sec.  2086. 

The  will  throughout  deals  with  the  estate  of  the  testator. 
It  uses  the  words  ''my  estate,"  or  their  equivalent,  some 
sixteen  different  times.  It  is  such  estate  that  the  executor 
and  his  successor  and  subordinates  are  charged  by  the  will 
with  managing,  converting,  renting,  improving,  gathering, 
and  dividing,  and  paying  over  the  income  annually,  and  from 
time  to  time  segregating,  and  finally  dividing  the  corpus  of 
the  estate,  and  then  giving  up  the  residuum.  Subject  to  such 
segregations  from  time  to  time,  they  are  required  to  so  hold 
and  manage  the  corpus  of  such  estate  until  the  same  finally 
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passes  wholly  to  the  son,  at  the  age  of  forty  (ehoold  he  live 
BO  long),  twenty-eight  years  after  the  testator's  death.  Should 
he  die  after  reaching  his  majority  and  before  becoming  forty, 
leaving  one  or  more  such  children,  then  such  executor,  etc.,  is 
required  to  set  apart  the  forty  thousand  dollars'  worth  of  said 
estate,  which  may  include  the  Wisconsin  land,  or  even  ths 
whole  of  the  remainder  of  the  estate,  and  hold  and  manage  the 
same  until  such  children  severally  become  of  age.  The  time 
for  such  setting  apart  may  commence  soon  after  Marcus  be- 
comes twenty-one,  or  not  until  just  before  he  reaches  forty, 
and  then  continue  twenty-one  years  thereafter.  No  one  can 
tell  how  many  of  such  children  may  be  born,  or  whether  any 
or  how  many  may  reach  their  majority. 

Thus,  according  to  the  will,  the  estate,  including  the  Wis- 
consin land,  is  liable  to  be  so  tied  up  from  thirty  to  forty- 
eight  years  after  the  testator's  death.  But  even  if  Marcus 
does  not  so  die  leaving  such  children,  still,  by  the  fourteenth 
and  fifteenth  subdivisions  of  the  will,  the  estate,  including  the 
Wisconsin  land,  is  liable  to  be  so  tied  up  until  Marcus  and 
the  widow  and  the  three  brothers  are  all  dead  save  one,  either 
the  widow  or  one  of  the  brothers,  as  the  "only  surviving 
legatee."  In  other  words,  at  least  four,  if  not  all,  of  these 
five  persons,  living  at  the  time  of  the  tes^tor's  death,  must 
die  before  either  of  those  subdivisions  of  the  will  can  become 
operative.  During  such  periods,  or  large  portions  of  them,  it 
is  impossible  to  tell  where  the  corpus  of  the  estate  will  finally 
go  by  the  terms  of  the  will.  If  Marcus  lives  long  enough, 
then  all  is  to  go  to  him.  If  he  dies  during  the  next  nineteen 
years  after  he  becomes  of  age,  leaving  children,  then  a  large 
portion  of  it,  and  possibly  the  whole,  may  go  to  them.  If  he 
survives  all  the  other  legatees  named,  and  then  dies  during 
that  period,  then  a  portion  of  it  will  probably  go  to  Hamilton 
College;  but  no  one  can  tell  how  much,  nor,  for  certain,  whether 
any.  If  he  dies  under  twenty-one,  even  though  he  leave  chiK 
dren  him  surviving,  yet  neither  he,  nor  such  children,  nor  his 
heirs  at  law,  are  to  have  any  of  such  corpus.  But  even  then 
such  corpus  is,  by  the  will,  to  remain  tied  up  during  the  times 
and  lor  the  purposes  named,  and  only  go  to  Hamilton  College 
upon  the  occurrence  of  the  events  mentioned. 

The  necessity  of  the  corpus  of  the  estate  being  held  by  a 
trustee  during  such  several  periods  and  awaiting  such  several 
contingencies  and  possibilities,  seems  to  be  absolute:  Scott  v. 
Westy  supra.    Such  trustee  or  executor  is  directed  to  sell  some 
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lands  and  buy  others,  but  he  has  no  authority  under  the  will 
to  pervert  or  alienate  any  portion  of  the  estate  in  contraven- 
tion of  the  trust:  R.  S.,  sec.  2091;  De  Wolfy,  Lawson,  61  Wis. 
475;  50  Am.  Rep.  148.  In  other  words,  the  corpus  of  the 
estate  is  inalienable  during  the  continuance  of  the  trust. 
Should  the  trustee  die,  it  would  become  necessary  to  appoint 
a  successor;  and  even  while  he  lives  there  may  be  a  necessity 
for  an  ancillary  administration. 

Under  this  will  and  our  statutes,  can  we  hold  that  there  is 
no  unlawful  suspension  of  the  power  of  alienation  as  to  this 
Wisconsin  land?  As  indicated,  upon  the  death  of  the  testa- 
tor  the  widow  took  under  the  will  a  present  life  estate  in  that 
land;  and  she  has  now  substantially  the  same  under  the 
statutes.  According  to  the  will,  the  executor,  as  trustee,  took 
a  future  estate  in  trust  in  the  same  land,  for  it  was  "limited 
to  commence  in  possession  at  a  future  day  ":  R.  S.,  sec.  2034; 
Scott  V.  West  J  63  Wis.  570.  "Future  estates,"  under  our  stat- 
ute, "are  either  vested  or  contingent":  R.  S,,  sec.  2037.  "They 
are  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  the  possession  of  the  lands,  upon  the 
ceasing  of  the  iatermediate  or  precedent  estate  ":  Id.  By  the 
terms  of  the  will,  the  trustee  or  executor  was  to  take  such 
future  vested  estate  in  the  homestead.  As  to  the  other  prop- 
erty, he  took  a  present  vested  estate:  Coster  v.  LoriUard,  14 
Wend.  302,  303.  But  neither  Marcus  nor  Hamilton  College 
had  anything  more  than  a  contingent  interest  therein;  for  the 

statute  expressly  declares  that  such  "future  estates are 

eontingent  while  the  person  to  whom,  or  the  event  upon  which, 
they  are  limited  to  take  effect  remains  uncertain  ":  R.  S.,  sec. 
2037.  "These  definitions  of  vested  and  contingent  remain- 
ders," said  Savage,  C.  J.,  "are  very  different  from  the  com- 
mon-law definitions  of  those  estates":  Coster  v.  Lorillardj  14 
Wend.  301.  They  took  no  vested  interest  in  the  land,  and 
could  convey  none:  R.  S.,  sees.  2086,  2089;  De  Wolf  v.  Lavh 
son,  61  Wis.  475,  476;  50  Am.  Rep.  148,  Under  our  statute 
"every  future  estate,"  whether  vested  or  contingent,  is  "void 
in  its  creation,"  which  "suspends  the  absolute  power  of  aliena- 
tion ....  for  a  longer  period  than  during  the  continuance  of 
two  lives  in  being  at  the  creation  of  the  estate,"  etc.:  R.  S., 
sees.  2038,  2039;  De  Wolf  v.  Lawson,  61  Wis.  473;  50  Am. 
Rep.  148.  The  only  exception  to  this,  which  is  in  section 
2040,  is  clearly  not  applicable  here. 

To  avoid  all  uncertainty,  one  of  the  same  sections  declares 
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that  such  *' absolute  power  of  alienation  shall  not  be  suspended 
by  any  limitation  or  condition  whatever,"  and  the  other  de- 
clares that  '*  such  power  is  suspended  when  there  are  no  per- 
sons in  being  by  whom  an  absolute  fee  in  possession  can  be 
conveyed."  Since  the  trustee  cannot,  under  the  will,  relinquish 
the  trust,  which  includes  the  *^  possession,"  until  the  purposes 
of  the  trust  are  fulfilled  as  the  several  periods  for  such  fulfill- 
ment transpire;  and  since  persons  are  liable  to  be  born,  who, 
by  the  terms  of  the  instrument,  will  be  entitled  to  a  large  |)or- 
tion,  and  possibly  the  whole,  of  what  may  then  remain  of  the 
estate,  including  this  homestead, —  it  is  very  obvious  that 
*' there  are  no  persons  in  being  by  whom  an  absolute  fee  in  pos- 
eession  can  be  conveyed,"  within  the  meaning  of  the  statutes; 
and  since  this  state  of  things  must,  under  the  will,  continue 
for  a  longer  period  than  two  lives  in  being  at  the  creation  of 
the  estate,  sucli  suspension,  as  to  this  homestead,  must  be  ad- 
judged contrary  to  the  statute,  and  therefore  absolutely  void: 
Cosier  v.  Lorillard,  14  Wend.  317-524;  Hawley  v.  JameSj  16  Id. 
121,  122,  164,  165,  174-179. 

It  is  impossible  to  escape  this  conclusion  by  speculating  as 
to  the  probabilities  of  Marcus  and  his  unborn  children  eventu- 
ally getting  this  Wisconsih  land  under  the  will.  We  have  no 
authority  to  speculate  upon  the  chances.  The  rule  is  universal 
that  such  suspeni^ion  of  the  power  of  alienation  must  neces- 
sarily terminate,  under  any  and  all  circumstances,  within  the 
period  prescribed  by  the  statute,  or  the  disposition  will  be  void: 
Schettler  v.  Smith,  41  N.  Y.  328;  Kiwx  v.  JoneSy  47  Id.  397. 
Nor  is  it  possible  to  escape  such  conclusion  on  the  theory  that 
the  trustee  or  executor  merely  has  a  power  in  trust  to  sell  such 
homestead;  for,  as  indicated,  neither  the  future  estate  of  Mar- 
cus nor  Hamilton  College  therein  is  anything  more  than  con- 
tingent under  our  statutes.  We  must,  therefore,  hold  that  the 
attempted  disposition  of  the  homestead  by  the  will  is  void,  and 
that  upon  the  death  of  the  testator  the  same  descended  to 
Marcus,  subject  to  the  widow's  rights  therein,  as  indicated 
under  the  statutes. 

8.  It  is  strenuously  urged,  in  effect,  that,  as  the  testator's 
residence  and  domicile  were  in  this  state  at  the  time  of  making 
his  will  and  his  tlcalh,  he  could  therchy  create  no  valid  trust 
except  such  as  is  sanctioned  by  the  laws  of  this  state.  In 
other  words,  that  he  could  not  by  such  a  will,  under  the  doc- 
trine of  equitable  conversion,  cause  his  personal  property  and 
bis  lands  in  Michigan  and  KanR^R  to  be  converted  into  lands 
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in  KaasM  City,  MiBScmri,  and  there  held  as  his  estate,  and  the 
power  of  the  alienation  thereof  suspended  beyond  the  time  au- 
thorized by  our  statutes,  even  though  such  suspension  would 
be  valid  under  the  laws  of  Missouri;  and  that  the  question  as 
to  the  validity  of  such  suspension  is  properly  determinable 
by  this  jurisdiction.  I  frankly  confess  that  I  was  deeply  im- 
pressed upon  the  hearing  with  the  plausibility  and  force  of 
this  argument  The  will  was  here  admitted  to  probate.  The 
executor  here  qualified  and  received  his  commission  from  the 
county  court.  He  is  directly  accountable  to  and  subject  to 
the  orders  of  that  court.  There  may,  necessarily,  be  ancillary 
administrations  in  other  states,  but  they  will  in  law  be  sub- 
ordinate to  this,  which  must  be  regarded  as  the  principal 
administration.  But  in  such  intricate  matters  of  title  and 
jurisdiction,  impressions  are  of  no  value,  unless  supported  by 
the  logic  of  the  law,  if  not  by  authority. 

In  Curtis  v.  Huttonj  14  Ves.  Jr.  637,  cited  by  counsel,  the 
testator  devised  real  estate  in  England  in  trust  to  be  sold,  and 
the  proceeds  of  the  sale,  with  the  personal  estate  upon  trust, 
to  be  laid  out  in  lands  for  the  maintenance  of  a  charity  in 
Scotland,  and  it  was  held  void  as  to  the  real  estate,  but  valid 
as  to  the  personal  property,  by  the  effect  of  the  option.  The 
reason  for  holding  such  devise  of  such  real  estate  in  England 
void,  as  given  by  Sir  William  Grant,  master  of  the  rolls,  was 
that  "  the  owners  of  such  property  are  disabled  from  dispos- 
ing of  it  to  any  charitable  use,  except  by  deed  executed  twelve 
months  before  the  death  of  the  owner,  etc.,  to  take  effect  from 
the  execution":  Id.  641.  Such  disability  of  otherwise  dispos- 
ing of  such  land  was  held,  in  effect,  could  not  be  frustrated  by 
the  doctrine  of  equitable  conversion.  That  decision  is  the 
foundation  of  section  479  d  of  Story's  Conflict  of  Laws,  which 
cannot  be  regarded  as  of  any  greater  authority;  nor  does  it 
squarely  meet  the  question  here  presented.  Nine  years  after 
that  decision,  the  same  learned  master  of  the  rolls,  in  a  case 
where  the  testator  by  his  will  directed  bis  executors  to  dispose 
of  all  his  real  and  personal  property  at  Grenada,  in  the  West 
Indies,  and  remit  the  proceeds  to  England,  to  be  laid  out  as  a 
charitable  fund  in  the  best  manner  possible,  held  that  such 
directions  were  not  void,  as  the  statute  of  mortmain  did  not 
extend  to  Grenada:  Atiomey-OeTieral  v.  Stewart^  2  Mer.  143. 

In  Atiomey^Oeneral  v.  MiU,  2  Dowl.  &  C.  898,  the  testator, 
by  his  will,  made  in  England,  where  he  was  at  the  time  domi- 
ciled, and  so  remained  until  his  death,  gave  his  personal  and 
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real  estate  (none  of  the  latter  being  in  England  or  Scotland, 
but  in  the  West  Indies)  to  trustees,  to  be  laid  out  in  the  pur- 
chase of  lands  or  rents  of  inheritance  in  fee-simple,  for  a  chari- 
table purpose,  at  Montrose,  in  Scotland,  and  it  was  held  by 
the  house  of  lords,  affirming  the  decree  of  the  chancellor, 
**  that  the  bequest  was  void  by  the  statute  of  mortmain,  it  not 
aj^aring  from  the  will  that  the  testator  intended  that  the 
trustees  should  have  the  option  to  purchase  lands  in  Scot- 
land." The  plain  inference  from  the  opinion  is,  that  had  the 
will  directed  the  purchase  of  the  lands  in  Scotland,  then  it 
would  have  been  valid,  as  the  law  there  did  not  prevent  such 
purchase. 

In  Fordyce  v.  Bridges^  2  Phil.  Ch.  615,  Lord  Chancellor  Cot- 
tenham,  speaking  of  this  subject,  said:  ^'An  T)bjection  was 
made  that  the  bequest  of  a  fund  to  be  invested  in  a  regular 
Scotch  entail  was  void  as  a  perpetuity.  The  rules  acted  upon 
by  the  courts  in  this  country,  with  re8x>ect  to  testamentary  dis- 
positions tending  to  perpetuities,  relate  to  this  country  only. 
What  the  law  of  Scotland  may  be  upon  such  a  subject,  the 
courts  of  this  country  have  no  judicial  knowledge,  nor  will 
they,  I  apprehend,  inquire;  the  fund  being  to  be  administered 
in  a  foreign  country  is  payable  here,  though  the  purpose  to 
which  it  is  to  be  applied  would  have  been  illegal  if  the  ad- 
ministration of  the  fund  had  been  to  take  place  in  this  coun- 
try. This  is  exemplified  by  the  well-established  rule  in  cases 
of  bequests  within  the  statutes  of  mortmain.  A  charity  legacy 
void  in  this  country  under  the  statute  of  mortmain  is  good 
and  payable  here  if  for  a  charity  in  Scotland The  ob- 
jection raised  upon  the  ground  of  perpetuity  cannot  be  main- 
tained.'^ This  seems  to  be  peculiarly  applicable  to  the  personal 
estate  here. 

It  is  said  that  Freke  v.  Lord  Carbery,  L.  R.  16  Eq.  461,  is  to 
the  contrary.  In  that  case,  the  testator  was  a  domiciled  Irish- 
man in  Ireland,  who,  after  disposing  of  personal  estate  in  trust, 
**gave  his  leasehold  house  in  Belgrave  Square,  England,  to  the 
same  trustees,  upon  trust  to  sell"  as  directed,  and  to  apply  the 
proceeds  in  discharge  of  any  encumbrance  on  the  same,  and 
the  residue  to  invest  in  government  or  real  securities,  and  hold 
the  same  upon  such  trusts  as  declared.  '*  The  validity  of  the 
trusts  for  accumulation  was  not  disputed,  so  far  as  they  re- 
lated to  the  testator's  government  stocks  and  funds,  and  other 
pure  pensonalty.  But  the  question  was  raised  whether  these 
trusts  were  valid  as  to  the  proceeds  of  the  sale  of  the  house  in 
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Cclgrave  Square/'  and  it  was  held  that  "the  ThellusBon  act 
applied  to  the  English  leasehold,  and  the  proceeds  of  the  sale 
thereof,  and  that  the  trust  for  accumulation  of  the  investments 
of  the  proceeds  of  the  sale  in  excess  of  the  periods  permitted 
by  that  act  was  invalid."  This  is  clearly  distinguishable  from 
the  other  cases  cited,  and  is  an  authority  to  the  point  that  the 
law  of  the  place  where  the  land  is  situated  governs  as  to  the 
validity  of  its  disposition  by  will,  instead  of  the  law  of  the  tes- 
tator's domicile,  as  here  claimed. 

In  the  celebrated  case  of*  ITawley  v.  JameSy  5  Paige,  337,  16 
Wend.  74,  381,  7  Paige,  213,  32  Am.  Dec.  623,  the  testa- 
tor was  domiciled  in  Albany,  New  York.  By  his  will  he  di- 
rected all  his  lands  outside  of  New  York  Citv,  Albanv,  and 
Syracuse,  including  forty  thousand  acres  in  the  state  of  Illi- 
nois, to  be  sold,  and  the  proceeds  thereof  to  be  invested  in 
lands  in  the  three  citios  named,  upon  trusts  which,  under  the 
btatutcs  like  ours  cited,  were  held  void.  But  in  respect  to 
any  lands  of  the  testator  situated  in  the  state  of  Illinois,  or 
elsewhere  outside  of  the  state  of  New  York,  the  decree  which 
was  entered  by  the  court  of  errors  stated  that  it  was  not  to  be 
deemed  a  decision  upon  the  title  of  the  said  trustees  to  those 
Innds,  or  their  power  over  them  (IG  Wend.  281),  which  ques- 
tion was  thereby  remitted  for  further  consideration  to  the  court 
of  chancery.  Upon  the  cause  being  remitted  to  the  chancel- 
lor, an  application  was  made  for  further  directions  in  pursu- 
ance of  such  decree.  Upon  a  full  hearing,  the  learned  chan- 
cellor said:  "This  court  has  no  jurisdiction  to  make  a  decree 
which  will  directly  affect  either  the  legal  or  equitable  title  to 
lands  situated  in  another  state.  And  if  the  legal  title  to  the 
lands  now  in  question  was  in  any  of  the  infant  parties  accord- 
ing to  the  laws  of  Illinois,  or  if  those  who  had  the  legal  title 
were  out  of  the  jurisdiction  of  this  court,  so  that  it  would  be 
impossible  for  it  to  operate  upon  them  personally  to  compel 
them  to  execute  the  trust  or  to  convey  the  legal  title  according 
to  the  decree,  I  should  consider  it  my  duty  to  dismiss  the  ap- 
plication, and  to  refer  the  parties  to  the  courts  of  the  state 
where  the  trust  property  is  situated."  Then,  after  showing 
that  the  will  had  been  executed  in  conformity  to  the  laws  of 
Illinois  so  as  to  vest  the  legal  title  to  the  lands  in  that  state  in 
the  trustees,  and  that  as  the  object  of  the  testator  in  directing 
a  sale  of  the  Illinois  lands  and  a  conversion  of  the  same  into 
money  was  to  buy  lands  in  the  state  of  New  York,  and  hold 
them  upon  trusts  which  were  contrary  to  the  statutes  of  that 
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state  and  therefore  illegal,  the  trustees  were  deemed  to  hold 
the  title  to  the  IllinoiB  lands  in  trust  for  the  heirs;  and  as  the 
trustees  were  all  within  the  jurisdiction  of  the  court,  they  were 
accordingly  directed  to  convey  the  same  to  the  heirs:  7  Paige, 
213. 

In  BurriU  v.  Sheii,  2  Barb.  457,  the  testator  domiciled  in 
New  York  directed  lands  in  that  state  to  be  sold,  and  a  por- 
tion of  the  proceeds  invested  in  England;  and  as  no  law  was 
thereby  violated,  it  was  held  that  the  courts  of  New  York  had 
no  power  to  divert  the  investment  from  England  and  direct 
the  same  to  be  made  in  New  York,  except  with  the  consent  of 
all  the  parties  interested;  and  as  some  were  infants,  such  con- 
sent could  not  be  obtained. 

In  Bctscom  v.  Albertson^  84  N.  Y.  584,  a  bequest  by  a  New 
York  testator  was  made  to  five  such  persons  as  the  supreme 
court  of  Vermont  should  appoint  to  be  trustees,  to  found,  es- 
tablish, and  manage  an  institution  for  the  educaiion  of  females, 
to  be  located  at  Middlebury,  Vermont,  and  it  was  held  inef- 
fectual for  any  purpose,  since  the  object  of  the  bequest  was  un- 
lawful in  the  state  of  the  testator's  domicile.  This  is  in  har- 
mony with  the  second  proposition  announced  in  this  opinion. 

In  Chamberlain  v.  Chamberlain^  43  N.  Y.  424,  the  testator 
was  domiciled  in  the  state  of  New  York,  and  among  other 
things  he  bequeathed  a  certain  amount  to  the  "Centenary 
Fund  Society,  a  corporation  created  under  the  laws  of  Penn- 
sylvania for  charitable  and  benevolent  purposes."  In  passing 
upon  its  validity  the  court  held  that  "  the  law  of  the  testator's 
domicile  controls  as  to  the  formal  requisites  essential  to  the 
validity  of  the  will,  the  capacity  of  the  testator,  and  the  con- 
struction of  the  instrument.  When  by  the  lex  domicilii  a  will 
has  all  the  formal  requisites  to  pass  title  to  personalty,  the  va- 
lidity of  particular  bequests  will  depend  upon  the  law  of  the 
domicile  of  the  legatee,  except  in  cases  where  the  law  of  the 
domicile  of  the  testator  in  terms  forbids  bequests  for  any  par- 
ticular purpose  or  in  any  particular  manner,  in  which  latter 
case  the  bequest  would  be  void  everywhere."  The  learned 
justice  giving  the  opinion  said:  "  So  far  as  the  validity  of  be- 
quests depends  upon  the  general  law  and  policy  of  the  state 
affecting  properly  and  its  acquisition  generally,  and  relating 
to  its  accumulation  and  a  suspension  of  ownership,  and  the 
power  of  alienation,  each  state  is  sovereign  as  to  all  property 
within  its  territory,  whether  real  or  personal.  It  is  no  part  of 
the  policy  of  the  state  of  New  York  to  interdict  perpetuities  or 
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gifts  in  mortmain  ifi  Ponnsylvama  or  Galifomia.  Bach  state 
determines  those  matters  according  to  its  own  views  of  policy 
or  right,  and  no  other  state  has  any  interest  in  the  question; 
and  there  is  no  reason  why  the  courts  of  this  state  should 
follow  the  funds  bequeathed  to  the  Centenary  Fund  Society  to 
Pennsylvania  to  see  whether  they  will  there  be  administered 
in  all  respects  in  strict  harmony  with  our  policy  and  our  laws  ": 
Id.  434.  To  the  same  eflfect  is  Mapes  v.  American  JL  M,  Soc.^ 
83  Hun,  360;  Bible  Soc.  v.  Pendleton,  7  W.  Va.  79. 

This  case  of  Chamberlain  v.  Chamberlain^  eupra,  is  in  harmony 
with  subsequent  decisions  in  the  same  state  in  which  it  has 
been  held,  in  effect,  that  in  the  absence  of  any  equitable  conver- 
sion, the  question  as  to  the  unlawful  susx)ension  of  the  power 
of  alienation  of  lands  in  New  York  must  be  governed  by  the 
laws  of  that  state,  notwithstanding  the  testator  who  attempted 
to  dispose  of  the  same  was  at  the  time  of  making  his  will  and 
his  death  domiciled  in  some  other  state,  as,  for  instance,  in 
Connecticut,  Massachusetts,  or  California,  as  will  appear  by 
White  V.  Howardy  46  N.  Y.  144;  Despard  v.  Churchill,  53  Id. 
192;  Ilobson  v.  Hale,  95  Id.  588.  The  only  case  cited  which 
seems  to  be  in  conflict  with  the  principles  stated  is  Wood  v. 
Wood,  5  Paige,  596.  But  that  is  expressly  overruled  in  Cham' 
berlain  v.  Chamberlain,  43  N.  Y.  435,  and  impliedly  so  in  other 
cases. 

It  is  unnecessary  to  look  further  into  the  authorities.  The 
difficulty  in  holding  that  the  laws  and  courts  of  this  state  may 
interdict  the  conversion  of  personal  property  into  lands  in 
Missouri,  or  lands  in  Michigan  or  Kansas  into  lands  in  Kansas 
City,  is  apparent  when  we  remember  that  the  laws  of  this 
state  have  no  extraterritorial  force,  and  the  courts  of  Wiscon- 
sin have  no  extrastate  jurisdiction.  The  principles  of  law 
thus  indicated  are  in  strict  harmony  with  the  rulings  of  this 
court  in  Van  Steenwyclc  v.  Washburn,  59  Wis.  510,  511. 

We  must  therefore  disclaim  jurisdiction  to  determine  the 
title  to  any  of  the  lands  outside  of  Wisconsin,  or  the  legality 
of  accumulations  of  rents  and  profits  therefrom.  It  follows 
that  the  validity  of  the  proposed  conversion  of  personal  prop- 
erty into  lands  in  Kansas  City  must  be  determined  by  the 
laws  and  courts  of  Missouri.  So  the  question  of  the  validity 
of  the  proposed  conversion  of  lands  in  other  states  into  lands 
in  the  same  city  would  seem  to  be  determinable  by  the  same 
jurisdiction;  but  of  this  we  have  no  authority  to  decide. 
Such  questions  of  the  validity  of  such  conversions  should  be 
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determined  at  an  early  day,  by  institating  the  proper  enit  in 

the  proper  jurisdiction. 

The  costs  and  disbursements  of  all  parties  in  this  court  and 
the  circuit  court  are  payable  out  of  the  estate.  The  county 
court  will  make  such  allowance  to  the  respective  parties  of  the 
estate  for  counsel  fees  as,  in  the  exercise  of  a  sound  discretion, 
may  be  just. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed on  each  of  the  four  appeals,  and  the  cause  is  remanded, 
with  directions  to  enter  judgment  in  accordance  with  and  to 
the  extent  indicated  in  this  opinion,  but  leaving  open  for 
further  action  the  questions  as  to  the  validity  of  such  conver- 
sions, suspensions,  and  accumulations,  until  authoritatively 
determined  by  the  rightfal  jurisdiction. 


Equttablb  Convsbsion  of  Rial  Estats  xhto  Pkbsonal^  ako  Pkbsoiial 
EsTATK  INTO  Ekal,  BY  WvLU — The  doctrina  of  equitable  oonvenion  ii  one 
which  18  entirely  a  creation  of  and  depends  wholly  upon  the  mles  of  equity; 
and  in  the  determination  of  questioiie  relating  thereto^  courts  of  equity  have 
sole  jurisdiction,  except  in  those  cases  where  the  doctrine  is  reooipiiaed  and 
followed  in  courts  of  probate,  and  others  of  like  dutfaoter,  in  the  settlement 
and  distribution  of  estates  of  deoedents:  8  Pomeroy's  Eq.  Jur.,  sec  1159. 
The  principle  which  underlies  this  doctrine  is^  that  "equity  regards  that  as 
done  whieh  ought  to  done  ":  Craiff  v.  LetUe,  8  Wheat.  662»  678;  1  Jarman  on 
Wills,  6th  ed.  by  Bigelow,  684.  It  is  so  well  established  as  to  be  at  this  time 
beyond  oontroversy  that  an  estate  will  be  considered  as  of  that  kind  of  prop- 
erty into  which  it  is  directed  to  be  concerted;  that  is,  a  direction  in  a  will 
to  easkvert  realty  into  money  operates  as  an  equitable  couTeraion,  and  the 
real^  is  thereafter  to  be  deemed  personalty  in  equity;  and  money  directed  to 
be  converted  into  land  is,  in  equity,  ccmsidered  as  such  for  all  intents  and 
pujposes,  and  passes  therefore  by  dense,  and  descends  to  the  heir:  BranUiaU 
▼.  Ferriit  U  N.  T.  41;  67  Am.  Dec.  113;  Chtm  ▼.  St^pkeiu,  17  Ves.  64,  77; 
i?ci3iim  ▼.  i^oiiiiii,  36  SL  293;  87  Am.  Dec.  205;  Lqftes  v.  Olau  JSx'r,  15  Aik. 
680;  BeadU  v.  Beadle^  2  MoCrary,  586;  CoUins  ▼.  Champ'*  Heir$,  15  B.  Mon. 
118;  61  Am.  Dec  179;  MUlerY.  CammomoeaUh^  111  Pa.  St  321;  Btily.  Stam- 
/inyi,  1  Salk.  154;  HawUy  y.  James,  6  Paige,  318, 443;  Btdduiph  r.  Biddulph, 
12  Vec  161;  Oreen  ▼.  JohmmM,  4  Bush,  164.  So  "a  devise  of  land  which  a 
testator  by  his  will  directs  to  be  purchased  will  pass  an  interest  in  the  land 
itself,  without  regard  to  the  character  of  the  fund  out  of  which  the  purchase  is 
to  be  made**:  Craig  r.  Xesfie^  8  Wheat  562,  677;  and  land  is  considered  in 
equity  as  converted  into  personalty  by  a  direction  in  a  will  that  it  shall  be 
sold,  and  from  the  proceeds  thereof  a  fund  established  for  the  payment  of 
debts  and  legacies:  Prodor  v.  Fertbte,  1  Ired.  Eq.  143;  86  Am.  Dec  34; 
Craig  ▼.  Ledie,  3  Wheat  562,  582.  This  rule  is  further  instanced  by  the 
case  of  ^mtfie  V.  ^{^  2  Pa.  St  62, 44  Am.  Dec.  156^  which  decides  that  land 
should  be  regarded  as  money  when  devised  to  trustees  to  be  sold,  and  the 
proceeds  applied  to  the  use  of  one  for  life,  and  afterwards  distributed  among 
certain  parties  in  remainder;  so  a  devise  must  be  treated  as  of  money  and 
not  of  land,  when  by  the  provisions  of  a  will  real  estate  is  to  be  converted 
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into  money,  and  that  money  dutribnted  among  the  deriaees;  nor  does  H 
make  any  difference  in  this  respect  that  the  legal  title  descended  to  the  d*- 
▼iseea  to  whom  the  money  is  to  be  paid  when  the  land  is  sold:  Baker  v. 
Copenbarger,  15  III.  103;  58  Am.  Dec.  GOO,  and  see  note  604.  And  where  a 
testator  directs  his  executor  to  sell  all  his  real  and  personal  estate  and  pay 
over  the  proceeds  to  his  son*s  guardians,  whom  he  directs  to  nse  the  interest 
for  the  support  and  education  of  his  son,  and  to  pay  him  the  principal  on  his 
attaining  his  majority,  such  realty  will  be  considered  ss  having  been  by  the 
directions  of  the  will  converted  into  money,  although  it  was  never  sold  by 
the  executors:  Burr  v.  Sini,  1  WHiart  252;  29  Am.  Deo.  48.  But  land 
directed  to  be  sold  does  not  change  its  character  where  some  one  having  a 
right  so  to  do  elects  to  take  it  as  land:  TaznofU  v.  Smith,  1  Rand.  313;  10 
Am.  Deo.  533.  Nor  is  real  estate  converted  into  personalty  where  it  is 
merely  directed  to  be  sold  upon  a  certain  condition;  but  if  a  valid  salo 
is  made,  the  surplus  proceeds  must  be  treated  aa  personalty:  Ewmju  ▼.  King^ 
berry,  2  Rand.  120;  14  Am.  Dec.  779.  And  a  conversion  into  real  of  personal 
estate  necessary  to  perfect  improvements  of  intestate's  real  estate  does  not 
take  place  where  the  improvements  were  not  intended  to  be  made  aa  an  in- 
vestment,  but  merely  incident  to  an  object  which  ceased  to  exist  upon  the 
death  of  the  intestate:  Gray  v.  Hawkina^e  AdTrirx,  8  Ohio  St.  449;  72  Am. 
Dec.  COO.  So  a  direction  that  lauds  be  converted  into  money,  and  the  pro- 
ceeds divided  between  certain  persons,  creates  no  charge  upon  the  fund  for 
the  payment  of  debts,  but  the  beneficiaries  take  as  devisees,  and  their 
bequesto  will  be  liable  for  the  testator's  debts  only  after  the  exhaustion  of 
the  personal  estate:  Newby  v.  Skituiert  I  Dev.  &  B.  Kq.  488;  31  Aaa. 
Deo.  397.  Again  it  was  decided  in  Hooper  v.  Ooodurin,  18  Ves.  luJ,  166^  that 
there  can  be  no  snch  a  conversion  by  will  of  real  estate  into  personal  as  t» 
allow  the  testator  to  directly  dispose  of  the  same  by  an  unattested  codidlt 
hooper  V.  Ooodwk^  18  Ves.  156,  166. 

Testator's  Imtkntioit  thk  DEmtunviNo  Factor  as  to  WHgrmut  Con- 
version SHOtTLD  Take  Place.  — The  principle  indicated  by  this  snbdivisieB 
of  the  question  under  consideration  is  well  illustrated  and  stated  by  the  case 
of  King  v.  King,  13  R.  I.  601  •  There,  a  clause  of  the  testator's  will  provided 
that  the  residue  of  his  estate  remaining  after  the  payment  of  certain  legacies 
should  go  to  certain  trustees,  who  were  vested  with  authority  to  sell  at  their 
discretion  any  of  the  trust  property,  but  the  legatees  had  also  under  said 
will  the  right  to  take  realty  for  and  iu  place  of  the  amonnt  of  their  several 
bequests,  and  in  said  residuary  clause  the  words  "give,  devise,  and  be- 
queath "  were  used.  It  was  decided  that  the  real  estate  was  not  to  be  re- 
garded as  having  been  equitably  converted,  and  the  court  in  arriving  at  such 
determination  said  that  the  question  whether  the  clause  in  question  worked 
an  equitable  conversion  of  the  real  estate  into  personalty  is,  "What  was 
the  testator's  intention?  the  rule  being  that  in  equity  the  property  will  bo 

treated  as  being  already  what  it  was  intended  to  become Did  the  tes* 

tator  intend  an  absolute  out  and  out  conversion,  or  only  to  give  the  trustees 
the  power  to  convert,  to  be  used  or  not  according  to  their  discretion  7  The 
rule  for  the  decision  of  such  a  question  as  stated  —  and  in  our  opinion  cor- 
rectly stated  —  by  Judge  Story  is,  that  *  in  general  courts  of  equity  do  not 
incline  to  interfere  to  chauge  the  quality  of  the  property,  as  the  testator  or 
intestate  has  left  it,  unless  there  is  some  clear  act  or  intention  by  which  he 
has  unequivocally  fixed  upon  it  throughout,  —  a  definite  character  either  as 
money  or  as  land':  2  Story  s  £q.  Jur.,  sec.  214;  or  as  the  rule  is  elsewhere 
laid  down;  for  the  will  to  operate  as  an  immediate  conversion^  it  must  ap- 
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pear  in  tenns  or  byneeesBary  implicfttioa  that  the  teatotor  intanded  tli# 
property  to  be  oonTerted  abaolntely  and  at  all  erenta." 

GOFTSBaZON  MAT  TaKB  FlaOB  BT  EzFRISS  WOBJtB  OE  BT  ImUOATIOH. 

— lUa  mle  ia  well  aettied,  and  ia.aabetantially  an  extended  application  of 
the  doctrine  of  intent  atated  twpra:  Flet^er  ▼.  Ashbumer,  1  Brown  Ch.  497. 
The  rale  as  laid  down  in  Penney lyania  is,  *'  that  in  order  to  work  a  conver- 
aion,  there  mnat  be  either,  —  1,  A  podtiye  direction  to  aeU;  or  2.  An  abao- 
Inte  neceaaity  to  aell  in  order  to  execute  the  will;  or  8.  Snch  a  blending  of 
real  and  peraonal  estate  by  the  testator  in  lua  will  aa  to  clearly  ahow  that  he 
intended  to  create  a  fnnd  oat  of  both  real  and  peraonal  estate,  and  to  be- 
queath the  said  fand  as  money.  In  each  of  the  two  latter  caaea  an  intent  to 
convert  will  be  implied  **:  HunfM  and  Lehman's  AppeaU,  105  Pa.  St.  128,  HI; 
and  in  New  York  it  is  declared  that  where  the  teatator'a  intent  ia  not  directly 
and  definitely  expressed,  then  the  proyiaiona  of  the  will  taken  together  mnat 
be  anch  as  to  leave  no  doubt  of  the  testator's  intent:  Mcbmm  ▼.  JEToie,  96 
K.  T.  588,  697;  Neely  v.  OratUltam^  58  P^  St.  433.  So»  '*  where  the  general 
scheme  of  the  will  requires  a  conversion,  a  power  of  sale  operates  as  a  con- 
version, although  not  in  terms  imperative ":  Lent  v.  ffowardt  89  N.  T.  169; 
PheljMiM  B£r  v.  Pomf,  23  Id.  69;  Hereford  v.  RavenhUl,  6  Beav.  61;  Power  v. 
Caandy,  79  K.  Y.  602;  Cookaon  v.  CookBtm,  12  Clark  ft  F.  121;  8  Pomeroy'a 
£q.  Jur.,  aec.  1160;  Fitiher  v.  Banta,  66  N.  Y.  468;  Pagt*9  Ibtate,  75  Pa.  St 
87;  Oould  v.  Taylor  Orphan  Aaylum,  46  Wia.  106;  Wurt's  Ea^rs  v.  Page,  19 
K.  J.  Eq.  365.  And  where,  aa  in  the  principal  case,  an  executor  is  named  in 
the  will,  and  the  testator  directs  therein  that  the  estate  shall  be  sold  without 
declaring  by  whom  auch  aale  ahall  be  made,  the  executor  will  take  a  power 
of  aale  by  implication:  Magrvder  v.  Peter,  11  Gill  ft  J.  217;  Peter  v.  Beverly^ 
10  Pet.  533;  Tayhr  v.  Benham,  5  How.  233.  But  a  direction  that  the  reaidue 
and  remainder  of  the  testator's  estate,  both  real  and  personal,  should  be  and 
remain  in  the  care  and  custody  of  the  executora  well  and  safely  Invested, 
and  which  doea  not  otherwiae  direct  any  change  in  the  character  of  the 
eatate,  nor  atate  tUe  nature  of  the  inveatmenta  to  be  made,  or  the  manner  of 
making  them,  doea  not  work  by  implication  an  equitable  conversion:  Hobmm 
V.  Hale,  95  N.  Y.  588.  Nor  doea  a  power  to  sell  arise  by  implication  where 
the  land  ia  to  be  equally  divided  among  the  legatees  by  "  sale  or  otherwise, 
as  may  be  deemed  beat ":  Duniap  v.  Pyle,  5  McLean,  322.  And  no  such 
conversion  is  implied  where  lands  are  charged  only  with  the  payment  of 
dehtai  In  the  Matter  qf  the  WiUqf  Fox,62^.Y.  S30,  S37. 

POWSR  OF  SaLB  XtrST  BB  ABSOLUTE  AND  ImPBRATIVB,   AND  NOT  DlBCBI- 

TiONABT,  in  order  to  operate  aa  a  conversion:  Coohe  v.  Piatt,  98  N.  Y.  35;  8 
Pomeroy's  Eq.  Jur.,  see.  1160.  This  is  a  broad  statement  of  the  principle, 
and  is  the  general  rule,  aubject  to  certain  exceptions  hereinafter  noted.  The 
rale  is  less  broadly  stated  as  follows:  A  mere  power  to  sell  does  not  operate 
as  a  conversion;  to  do  this,  the  duty  to  sell  must  be  imperative:  In  (he  Mat* 
ierqfthe  WUl  qf  Fox,  52  K.  Y.  530,  537;  Harria  v.  Clark,  7  Id.  242.  There- 
fore,  a  mere  discretionary  power  to  sell  does  not  operate  aa  a  conversion: 
Prrot*s  Appeal,  102  Pa.  St  235,  255;  or,  "if  the  act  of  converting  •  .  .  .  ia 
left  to  the  option,  discretion,  or  choice  of  the  trustees,  or  other  partiea,  then 
no  equitable  converaion  will  take  place,  because  no  duty  to  make  the  change 
rests  upon  them  **;  but  this  option  or  discretion  refers  to  the  very  act  of 
changing  the  form  of  the  property:  3  Pomeroy's  Eq.  Jur.,  sec.  1160;  citing, 
among  numerous  other  caaea.  Hood  v.  Hood,  85  N.  Y.  561;  Prtntke  v.  Jano^ 
em.  79  Id.  478;  Peterson^  Appeal,  88  Pa.  St  897;  Jor^  ▼.  CaUweB,  97  Id. 
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42}  MeChm^9  ^^fpmOt  72  Id.  414;  PraUr.  Tana/em,  S  Uof^  419;  Diidge ▼. 
WaUama,  46  Wis.  70;  Jona  v.  7^&nyteor<oii,  57  CaL  368.     .      ... 

Exoe^^ian»  to  the  Above  Rule, — A  distmction  is  made  and  recognizecl  in 
PeroCi  Appeal,  102  Pa.  St.  235,  256,  between  cases  where  a  mere  discretionary 
power  of  sale  is  given  and  those  where  euch  power  becomes  imperative  after 
a  time,  and  the  legatees  are  given  the  proceeds  only,  and  not  the  estate 
itself.  In  wh^ich  latter  ca^e,  the  execution  of  the  power  becomes  compul- 
sory, in  order  to  prevent  the  object  of  the  testator  being  defeated.  Here 
there  is  a  conversion.  So  a  discretion  as  to  time  or  manner  does  not  prevent 
the  conversion  from  operating:  TcaieiceU  v.  8mU]C9  AdnCr,  1  Rand.  313;  Stagg 
v.  Jackaon,  1  N.  Y.  206;  examine  CIaiatler*9  Ex'r  v.  Meddia,  0  B.  Mon.  35. 
And  where  the  fund  is  to  be  invested  in  real  or  personal  estate,  according  to 
the  discretion  of  the  trustees,  but  the  construction  of  the  whole  will  shows 
an  intention  to  invest  said  fund  in  real  estate,  it  is  regarded  as  real  estate, 
although  never  invested:  Cowley  v.  liartaUmge^  1  Dow,  361.  So  if  the  dis- 
eretion  is  exercised,  and  the  property  actually  converted,  the  property 
passes  in  the  form  into  wliich  it  is  converted:  Bourne  v.  Boume,  2  Hare,  35; 
WhUe  V.  Howard,  46  N.  Y.  144;  Van  VechUr  v.  Keator^  63  Id.  52.  And  if, 
after  land  is  directed  to  be  sold,  the  executors  are  then  vested  with  a  discre- 
tionary power  to  convey  a  portion  to  a  legatee  in  satisfaction  of  a  pecuniary 
legacy^  such  conversion  is  not  avoided  by  such  discretion,  the  land,  when 
conveyed,  being  considered  as  taken  by  purchase:  Miller  v.  CommonweaUhf 
111  Pa.  St  321;  Pyle*s  Appeal,  102  Id.  317,  321. 

Again,  where  a  testator  directs  his  real  estate  to  be  sold  and  the  money 
arising  therefrom  to  be  paid  to  particular  persons,  the  interest  of  the  legatee 
is  a  vested  one,  as  much  as  if  the  land  itself  had  been  devised,  although  the 
executor  may  have  a  discretion  as  to  the  time  of  selling,  and  although  the 
estate  to  be  sold  is  only  a  remainder:  Tasewell  v.  Smiih,  1  Rand.  313;  10 
Am.  Deo.  533;  and  a  direction  that  property  be  sold  as  soon  as  it  could  be 
done  with  advantage  was  decided  to  work  a  conversion  of  the  real  estate  into 
personalty:  Pyle'e  Appeal,  102  Pa.  St.  317,  320.  In  MMcritf  v.  Rose,  50 
N.  Y.  531,  it  was  determined  that  where  reed  estate  is,  under  the  direction 
of  a  will,  to  be  sold  directly  after  the  termination  of  a  life  estate  in  favor  of 
A,  and  A  dies  before  the  testator,  such  direction  is  absolute,  and  the  land  is 
equitably  converted  into  money.  So  land  directed  by  the  testator  to  be 
■old  upon  the  happening  of  a  certain  event,  and  the  proceeds  to  be  divided 
among  his  children  and  their  heirs,  becomes  personal  estate  upon  the  hap- 
pening of  that  event:  BroUiers  v.  CartwrigJu,  2  Jones  £q.  1 13;  64  Am.  Deo. 
663.  But  if  the  intention  of  the  testator  is  that  the  power  to  convert  should 
only  be  given,  and  the  executor  or  trustee  is  clothed  with  a  discretionary 
power  as  to  such  conversion,  then,  in  such  case,  the  conversion  "will  not  be 
regarded  as  consummated  in  law  until  it  is  consummated  in  &ct  **:  King  v. 
Khg,  13  R.  L  501;  citing  Cookie  Es^r  v.  Cook'e  AdnCr,  20  N.  J.  Eq.  375; 
BoumA  v.  Bourne,  2  Hare,  35,  38;  AmM  v.  OUbert,  3  Sand.  .Ch.  531,  533, 
556;  Dwnittkk  v.  Michael,  4  Sand.  374;  Harris  v.  Clark,  7  N.  Y.  242,  260; 
AnewalCs  Appeal,  42  Pa.  St  414;  Cliew  v.  I/ickati,  45  Id.  84;  see  also  AUor- 
ney-Oena^alv.  Mangles,  5  Meeii.  A  W.  120;  Wrighl  V.  Trustees  qfMtlh.  Epis. 
Church,  Hoft  202.  In  Marsh  v.  Love,  42  N.  J.  Eq.  112,  114,  the  executors 
were  directed  under  the  will  to  sell  all  the  real  and  personal  estate,  ''  such 
■ale  or  sales  to  be  made  in  jone  year  after  my  decease,  and  sooner,,  if  deemed 
desirable  by  them,"  and  to  devote  the  proceeds  to  the  payment  of  certain 
beqtiMs.  It  Wds  decid^  that  *'the  rule  of  construction  of  such  power  is, 
tlkat  the  limitation  is  dir^ctoi'y  merely,  unless  it  appeaifs  fr6m  the  will  that 
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ib«  tertator  inttDdsd  4bal  it  diofdd  be  of  the  «M«MMof  th«  poir«r/ wd  t^ 
"  where  it  u  merely  directory,  the  power  may  be  ezeoated  after  the  expuratioa 
of  the  limited  period;  bat  where  the  limitation  ii  of  the  eeeeaoe  of  the  power, 
the  power  miiBt  be  executed  within  the  pnecribed  period  ";  citing  Feny  oa 
Tmsti,  sec  771;  Pmree  ▼.  Oardner,  10  Haie^  287;  Oi^y.  Hall,  1  Jor.,  N.  S.» 
972;  Sialier^M  Appeal,  43  Pa.  St  83;  ChoMman  ▼.  Buehen,  87  H.  J.  Eq.  410. 
The  words  of  the  conrt  in  WrigM  ▼.  Tnuteei  qf  JUdL  BpU,  Churchy  Holt 
SQSy  218,  fnmiah  a  veiy  good  enmmary  of  the  doctrine;  they  are  as  followes 
"  ^e  crUeria  which  the  authorities  upon  the  subject  of  conversion  furnish  are 
theee,  — :  whether  the  will  has  prescribed  a  sale  absolately  and  at  sU  CTenti^ 
for  aO  puiposes,  not  merely  for  the  purposes  of  the  will,  irrespectiye  of  all 
coatingencieB^  and  independent  of  all  discretioo.  If  the  sale  is  to  be  made 
for  a  special  purpose^  or  the  general  purposes  of  the  will,  and  these  pnrposee 
fail,  couTersion  does  not  take  effect;  if  it  is  to  be  made  on  a  given  events  it 
depends  upon  the  occurrence  of  that  event;  if  the  disposition  is  left  to  the 
discretion  of  the  grantee  of  the  power,  the  will  is  not  imperative^  and  does 
not  convert  the  estate." 

C0VTXB8XQN  Taku  Flaob  ibok  tee  T^nxAXOft's  D&iib  as  a  general 
rule,  and  not  till  then:  Hammond  v.  P^Onajn,  110  Hass.  232;  236,  237;  Bob* 
lemiv.  Bcbmsoth  19  Beav.  4d5;  Beauderh  v.  Uead^  2  AtL  167;  BroOien  v. 
CairtwriglU,  2  Jonee  Eq.  113;  64  Am.  I>ec.  063;  Van  Veehten  v.  Van  Vtehtan, 
8  Paig^  106,  124^  129;  Jfaftfo  v.  Sherman,  2  Sand.  Ch.  341;  Ward  v.  JrcA, 
16  SiuL  389;  Stagg  v.  Jachon,  1  N.  T.  206;  Bioding  v.  BhdaoeU,  Bald.  166; 
end  the  conversion  "  will  be  deemed  to  be  immediate,  although  the  donee  of 
the  power  is  vested  for  the  benefit  of  the  estate  with  a  discretion  as  to  the 
time  of  sale":  Zenl  v.  Howard,  89  K.  Y.  169,  177.  So  where  a  testotor  de- 
rises  his  realty  to  his  executors  in  trust  to  sell  and  to  i^ply  the  proceeds  to 
certain  uses,  the  property  becomes  personalty  immediately  upon  the  testa- 
tor's death  for  all  the  purposes  of  the  disposition  as  effectually  ae  if  the  tes- 
tator had  himself  sold  the  land  and  bequeathed  the  proceeds  in  the  same  way: 
Kaney.  OoU,  24  Wend.  641;  36  Am.  Dec  641,  and  note  651.  But  where  the  ex- 
ecutor is  not  vested  with  any  discretion,  and  it  ib  directed  that  such  actual 
conversion  shall  not  take  place  until  after  the  death  of  the  widow  or  life  ten- 
snt,  the  subject-matter  does  not  then  exist  at  the  testator's  death  in  the  shape 
and  form  in  which  it  was  given;  the  equitable  conversion  only  takes  place  from 
the  time  the  sale  was  directed  to  be  made:  Vincent  v.  Neiohouee,  83  K.  Y. 
606,  611,  612.  Professor  Pomeroy,  in  lus  learned  work  on  equity  jurispru- 
dence, states  the  general  rule  as  herein  given,  but  modifies  it  somewhat.  He 
says  (volume  3,  section  1162),  the  time  from  which  the  conversion  takes 
place,  "  like  all  other  questions  of  intention,  must  ultimately  depend  upon 
the  provisions  of  the  particular  instrument.  The  instrument  might  in  ex- 
press terms  contain  an  absolute  direction  to  sell  or  to  purchase  at  some  speci- 
fied fntore  time,  and  if  it  created  a  trust  upon  the  happening  of  a  specified 
event,  which  might  or  might  not  happen,  then  the  conversion  would  only 
take  place  from  the  time  of  the  happening  of  that  event,  but  would  take 
place  when  the  event  happened  exactly  as  though  the^  had  been  an  absolute 
direction  to  sell  at  that  time":  See  also  McClure'e  Appeal,  72  Pa.  St.  414. 
It  abould  be  added  in  this  connection  that  the  property  is  treated  in  equity, 
from  the  time  of  the  conversion,  as  of  the  kind  and  form  into  which  it  is 
ecDverted;  and  the  rights  of  the  parties  thereto  are  determined  with  relation 
to  the  character  into  which  it  is  changed:  3  Pomeroy's  Eq.  Jur.,  sec.  1164. 
But  prior  to  such  time  it  retains  its  original  character  unchanged.  This  rule 
is  stated  in  King  v.  King,  13  R.  I.  601,  where  it  is  said  that  if  it  is  intended 
AM.  St.  Exp.,  Vol.  V.— 10 
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that  the  eooTenion  thall  be  for  certain  pnzposet  only,  the  property  will  be 
treated  as  converted  for  those  purposes,  and  beyond  ^at  it  wUl  be  regarded 
as  reuiaining  unchanged;  citing  Ackroyd  v.  Smithwrtf  1  Brown  Ch.  503; 
Gi-usc  V.  Barley,  3  P.  Wins.  20;  CluUy  v.  Parker,  2  Ves.  Jr.  270;  Taylor  v. 
Tayl(yr,  3  De  Gex,  M.  &  G.  190;  21  Eng.  L.  &  Eq.  303;  Cocke  v.  Dealy,  22 
Beav.  196,  199;  see  also  Wrigldy.  Trustees  of  Meih,  Epis,  CJiurch,  Hoff.  202. 
Extending  the  principle  declared  in  the  first  clause  of  King  v.  King,  as  above 
given,  a  devise  in  trust  for  the  support  and  education  of  the  testator's  chil- 
dren until  the  youngest  should  arrive  at  a  certain  age,  when  the  same  was  to 
be  equally  divided  among  certain  legatees,  followed  by  a  clause  authorizing 
the  executor  to  sell  so  much  of  the  estate  as  should  be  necessary  to  pay  his 
debts,  limits  the  power  of  the  executor  to  sell  to  the  express  purpose  of  pay- 
in;;'  said  debts,  and  does  not  extend  it  by  implication  to  the  power  of  selling 
the  whole  estate:  Brome  v.  Pemhrokej  06  Md.  193,  196;  and  where  real  estate 
is  directed  to  be  converted  into  personal  estate  for  certain  purposes,  it  can 
only  bo  conveyed  as  real  estate  until  actual  conversion:  Wilder  v.  Hanney, 
95  N.  Y.  7. 

Total  and  Paatial  FAiLxms  of  the  Pxtrfosss  Indicated  in  the  Will.  — 
Upon  a  total  failure  of  the  purposes  for  which  such  conversion  was  directed, 
the  property  so  intended  to  be  converted  will  retain  the  character  in  which 
it  originally  existed,  as  in  case  where  the  directions  of  the  will  were,  that  the 
testator's  real  estate  should  be  sold  and  should  be  considered  personal  estate 
"  for  t)\e  purpose  of  distribution."  It  was  then  given  with  other  personal 
c^tal^e  to  certain  legatees  with  a  final  limitation  to  "his  own  right  heirs,  and 
next  of  kin."  There  was  no  absolute  conversion,  and  the  limitation  having 
failed,  it  was  detennined  that  the  produce  of  the  realty  should  go  to  the 
heir:  Edwards  v.  Fuch,  23  Beav.  268;  see  also  Smith  v.  Claxton,  4  Madd.  484, 
492;  Oirard  v.  Oirard,  58  How.  Pr.  175;  Ackroyd  v.  SmUIiaon,  1  Brown  Ch. 
503;  Davi8*s  Appeal,  S3  Pa.  St.  348;  Craig  v.  Leslie,  3  Wheat  563,  582;  Bo- 
geH  V.  fferUll,  4  Hill,  492;  Wood  v.  Cone,  7  Paige,  471,  476;  PennelVs  Appeal, 
20  Pa.  St.  513;  Shaim  v.  Slocwn,  4  Edw.  Ch.  613;  PraU  v.  TaUqferro,  3 
lm^\  419,  423;  and  examine  Evans  s  Appeal,  63  Pa.  St.  183;  Rizer  v.  Peri-y, 
Howard  v.  Perry,  58  Md.  112.  Where  there  is  a  partial  failure  of  the  pur- 
poses intended  by  such  conversion,  then  it  would  be  necessary  that  a  con* 
version  should  be  made  to  effectuate  the  testator's  purposes  which  are  capable 
of  taking  effect,  and  as  to  the  overplus  remaining,  unless  it  appears  that  the 
testator  actually  intended  that  such  produce  of  the  real  estate  should  be 
taken  as  personalty  at  all  events,  whether  the  purposes  intended  take  effect 
or  not,  then  such  overplus  as  the  will  does  not  effectually  dispose  of  at  the 
testator's  death  goes  to  the  heir:  Ackroyd  v.  Smithson,  1  Brown  Ch.  502,  and 
note;  Fletdter  v.  Asltbumer,  1  Id.  495;  Lloyd  v.  Hart,  2  Pa.  St.  473;  45  Am. 
Dec.  612;  3  Pomeroy's  Eq.  Jur.,  sec  1171,  and  note  where  it  is  said  that 
**  the  tendency  of  some  at  least  of  the  American  cases  is  not  so  strongly  in 
favor  of  the  heir ";  and  cites  Craig  v,  Leslie,  3  Wheat.  563;  Morrow  v.  Bre- 
nizer,  2  Rawle,  185;  Burr  v.  Sim,  1  Whart.  252;  and  see  Evans  v.  KingtHmry, 
2  Band.  120;  14  Am.  Dec.  779;  as  to  the  rule  in  cases  of  total  or  partial  fail- 
ure of  the  purposes  intended  by  the  testator,  where  money  is  directed  to  be 
converted  into  land,  it  is  said  in  the  leading  case  of  Hawley  v.  James,  5  Paige 
Ch.  318,  444,  — and  the  rule  would  seem  equally  applicable  to  the  produce  of 
real  estate,  — that  "where  the  object  of  the  conversion  fails  either  wholly 
or  in  part,  whether  such  failure  be  occasioned  by  the  incapacity  of  the  devi- 
see or  legatee  to  take,  or  because  of  the  illegality  of  the  disposition  attempted 
to  be  made  of  the  converted  property,  or  of  any  particular  estate  or  interest 
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in  sach  property,  or  from  any  other  cause,  there  will  be  a  retolting  use  or 
trost,  or  estate  in  the  property,  or  in  so  mnch  thereof  as  is  not  legally  or 
effectnally  disposed  of,  in  favor  of  those  who  would  have  been  entitled  to 
such  property  if  the  conversion  thereof  had  not  been  directed  by  the  will.** 
See  also  Head  v.  Oodlee,  John.  536;  Cogan  v.  Steuens,  1  Beay.  4S2,  note. 
So  where  real  estate  was  directed  to  be  sold  and  the  proceeds  given  to  certain 
parties,  and  said  bequests  were  void,  it  was  decided  that  the  realty  had  not 
been  converted  into  personalty  so  as  to  enable  it  to  pass* in  that  character  to 
residuary  legatees:  Hker  ▼.  Perry,  Howard  v.  Perry,  58  Md.  112. 

Elbction  to  have  the  Propkbtt  in  its  Unconverted  State.  — As 
a  mle,  subject  to  the  qualifications  hereinafter  made,  those  entitled  to  the 
proceeds  of  the  sale  of  land  may  in  ordinary  cases  take  the  land  itself: 
Proctor  V.  Ferrebee^  1  Ired.  143;  36  Am.  Dec.  34;  but  in  general  it  may  be 
stated  that  only  those  who  are  not  incapacitated,  mi  juris,  from  dealing  with 
their  own  property  efiectively,  may  elect  to  have  a  reconversion;  and  where 
the  interest  of  a  person  properly  qualified  to  so  elect  is  absolute  and  wholly 
vested  in  himself,  there  is  no  doubt  of  his  right  to  so  elect,  no  matter  whether 
the  conversion  intended  was  that  of  land  into  money  or  money  into  land: 
Stuomv.  Oiles,  32  L.  J.,  N.  S.,  Ch.  606;  Benmmv,  Benson,  1  P.  Wms.  130; 
Seeleyy.  Jago,  1  Id.  339;  AshhyY,  Palmer,  1  Mer.  296;  High  v.  Wcrley,  33  Ala. 
196;  Brigffsv.  Chantberlain,  11  Hare,  69;  OUlham  v.  Hughes^  2  Atk.  452,  453; 
Baker  v.  Copenbarffer,  15  III.  103;  58  Am.  Dec.  600;  PraU  v.  Taii(iferro, 
3  Leigh,  419,  429;  SltaltenberQer  v.  AshworHi,  25  Pa.  St.  152;  Samuel  v. 
Samuel,  4  6.  Mon.  245,  257;  Turner  v.  Dawson,  80  Va.  841, 849;  Commonwealth 
V.  Martin,  5  Munf.  1 17, 126;  3  Pomeroy's  £q.  Jur.,  sec.  1 176.  Where  there  are 
more  persons  than  one  entitled  to  have  such  election,  all  of  them  must  join 
in  the  election;  otherwise  it  is  nugatory:  Evanses  Appeal,  63  Pa.  St.  183, 186; 
and  one  of  several  may  not  elect  where  his  election  would  injuriously  afiect 
the  interests  of  those  associated  with  him  in  the  right  to  such  estate:  3 
Pomeroy's  £q.  Jur.,  sec.  1177;  and  "  when  the  direction  is  to  turn  land  into 
money,  one  co-owner  cannot  elect  to  keep  his  share  in  land,"  since  the  others 
are  entitled  to  have  the  whole  undivided  portion  sold  so  as  to  realize  as  much 
money  as  possible:  Id. ,  note  1.  It  was  held  in  Baker  v.  Copenbaryer,  15  III.  103, 
68  Am.  Dec.  600,  that  devisees  may  elect  to  take  land  itself  instead  of  money 
if  all  are  competent  to  elect,  where  a  devise  is  made  of  money  to  be  pro- 
duced by  the  sale  of  land,  but  that  the  character  of  the  devise  cannot  be 
thus  changed  from  money  to  land  except  by  the  concurrent  action  of  all  the 
devisees.  And  where  the  testator's  son  was  under  the  will  given  an  option 
to  take  part  of  the  real  estate  directed  to  be  sold  and  to  pay  the  sum  there- 
for to  the  defendant  legatees  according  to  their  respective  shares,  it  was  held 
that  this  option  did  not  prevent  a  conversion:  Pyle*s  Appeal,  102  Pa.  St 
317,  321.  So  it  has  been  ruled  in  Pennsylvania  that  the  husband  may  elect 
to  take  as  land  a  legacy  to  his  wife  of  a  share  of  proceeds  of  land  directed  to 
be  sold,  and  may  by  such  election  vest  the  fee  in  himself  or  in  her,  the  result 
depending  upon  his  intention:  HannaJiv.  Swarner,  3  Watts  &  S.  223;  38  Am. 
Dec.  754,  and  see  note  758.  But  a  remainderman,  before  an  election  to  take 
a  devise  as  land,  has  no  interest  in  the  land  which  will  enable  him  to  defeat 
the  operation  of  the  statute  of  limitations  in  favor  of  one  in  adverse  posses- 
sion under  a  conveyance  from  one  of  the  trustees,  and  a  sulMcquent  election 
does  not  affect  the  purcbauer:  Smilee  v.  Biffle,  2  Pa.  St.  52;  44  Am.  Dec.  156. 
Upon  this  point  the  case  of  Craig  v.  Leslie,  3  Wheat.  562,  578,  579,  deter- 
mines that  equity  will  not  compel  a  trustee  to  execute  a  trust  against  the 
cestol  gme  tnu£s  wishes,  when  he  has  the  whole  beneficial  interest  in  the 
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money  or  the  Und,  as  the  case  may  be;  bnt  he  may  have  his  election  and  take 
tlie  money  or  the  land,  provided  there  has  been  no  actual  conversion  of  the 
same,  and  snch  election  may  be  by  acts  or  declarations  clearly  showing  snch 
determination  to  elect.  Bat  in  case  such  cestui  t/ue  tnul  should  die  before 
making  such  election,  the  character  given  such  property  by  the  will  accom- 
panies it  into  the  hands  of  those  legally  entitled  thereto,  and  the  proper^ 
will  go  to  his  heirs  or  personal  representatives  precisely  the  same  as  if  the 
trust  had  been  ezeoated,  and  ouch  actual  conversion  made  in  his  lifetime. 

Deligation  or  PowxR  to  Sell.  — It  is  held  in  Peammw,  Jamimm^  1 
McLean,  197,  that  the  power  to  sell  may  not  be  delegated,  where  the  direction 
to  the  executor  is  to  sell  "  in  snch  mode  as  in  his  judgment  shall  be  best  for 
the  interest  of  the  estate.** 

What  Law  Govcrns  Validixt  axd  OoK9TKC7cnoN  or  Will  ia  the  sub- 
ject of  the  note  to  Montgomery  ▼.  MiUabem,  43  Am.  Dm.  £18-520;  and  see 
Buriinffton  UnivertUy  v.  BarreU^  92  Id.  376,  and  note,  where  other  cases 
are  cited. 

RuLB  AOAiHiiT  Pbbpbtuitibs  ts  fully  diaenssed  in  the  unto  to  Barmim  r. 
Bamum^  90  AnL  Deo.  101-106.  A  deviae  to  certain  named  perjons  **and 
their  heirs  and  assigns  forever,  and  the  survivor  of  them,  and  his  heirs  and 
assigns  forever,"  to  manage,  sell,  and  invest  for  the  aid  and  snpport  of  testa- 
tor's ohildren  and  their  desoendaats  who  may  be  destitiite,  <ita»  was  held 
invalid  as  creatiiig  a  perpetuity:  Keni  v.  Dtmhotm,  66  Am.  Bep.  667. 
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Kjbctmknt  mat,  B7  thb  Statutb  or  Wisconsin,  bi  Bbouoht  AGAiNar  tkb 
Claimant  of  the  title,  if  there  is  no  actual  occupant  of  the  prenuses 
sought  to  be  recovered. 

MoRTOAOEB  CANNOT  AoQuiRB  Tax  Titlb,  and  thereby  cut  off  the  mortga- 
gor's equity  of  redemption. 

PvBCHASE  OF  Laxd  AT  A  Tax  Salb  by  a  party  for  the  benefit  of  the  mort- 
gagee operates  as  a  payment  of  the  tax  and  a  redemption  of  the  land 
therefrom,  both  as  to  the  mortgagor  of  the  land  against  whom  the  taxes 
were  assessed  while  in  possession,  but  who  was  not  the  real  owner,  also 
as  to  the  actual  owners  in  fee;  and  a  deed  based  on  such  sale  is  therefore 
invalid,  and  no  title  paramount  to  that  of  the  true  owner  can  be  thereby 
acquired. 

Action  of  ejectment.  The  plaintiff's  ancestor,  Austin  C. 
Burchard,  was  granted  a  patent  to  the  land  in  question  by  the 
state  of  Wisconsin  on  July  11,  1855,  and  plaintiff  became 
vested  with  the  fee  thereof  by  descent  on  September  10,  1863, 
the  date  of  the  decease  of  said  ancestor,  and  also  by  purchase 
from  the  widow  of  her  interest  before  the  commencement  of 
this  action,  which  was  August  22,  1883.  The  defendant 
claimed  to  hold  through  one  Charles  Burchard,  father  of  the 
said  Austin  C,  and  his  chain  of  title  was  as  follows:  Deed 
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from  said  Charles  to  Charles  Nes,  dated  November  9,  1866; 
deed  from  said  Nes  to  Maggie  Doty,  dated  Jmie  25,  1867; 
mortgages  in  1875  by  the  said  Maggie,  and  Giles  Doty,  her 
husband,  to  Mary  Cottrill,  since  deceased,  and  Virginia 
Thompson;  conveyance  June  28,  18V?,  by  said  Maggie  and 
Giles  Doty  to  Vincent  Roberts;  this  conveyance  included 
other  land.  Said  Roberts  was  the  agent  of  the  holders  of  the 
above  mortgages,  and  took  said  conveyance  in  trust  for  them, 
and  also  for  the  holders  of  certain  mortgages  on  the  other 
land,  to  insure  the  payment  of  the  mortgage  debts,  and  also 
in  trust  for  Giles  Doty,  for  whatever  should  remain  of  the 
property  after  said  debts  were  paid.  Roberts  at  the  same 
time  executed  a  contract  or  deed  of  defeasance  to  Doty,  con- 
ditioned that  upon  the  payment  of  the  amount  of  said  debts 
with  interest,  the  land  described  in  the  trust  deed  should  be 
then  reconveyed.  There  was  a  further  condition  therein  that 
the  taxes  should  be  paid  by  Doty,  and  that  he  should  hold  by 
sufferance  as  Roberts's  tenant.  About  1882,  Roberts  conveyed 
by  quitclaim  deed  the  lands  so  held  by  him  under  said  trust 
deed  to  Horton  Cottrill,  who  was  administrator  on  the  estate 
of  Mary  Cottrill,  by  whom  was  held  the  mortgage  deed  given 
her  by  the  Dotys.  Giles  Doty  was  the  actual  purchaser  from 
Charles  Burchard,  and  the  Dotys  entered  into  possession  in 
1866,  and  continued  in  said  possession  till  the  spring  of  1881. 
In  1879,  the  land  was  properly  assessed  to  Giles  Doty,  and 
upoQ  the  non-payment  of  the  taxes  assessed  for  that  year  was 
thereaiW,  in  May,  1880,  duly  sold.  Vincent  Roberts  pur- 
chased the  same  at  said  sale  for  the  amount  due  for  taxes  and 
legal  charges,  and  thereupon  received  certificates  of  such  sale, 
which  said  purchase  and  certificates  were  for  the  sole  benefit 
of  the  beneficiaries  under  the  deed  of  trust,  including  the  Cot- 
trill estate.  Upon  the  termination  of  the  occupancy  by  the 
Dotys  of  said  land  in  1881,  one  Bowker  entered  into  the  pos- 
session and  occupancy  thereof  under  Vincent  Roberts,  as  his 
tenant,  and  received  from  him  an  assignment  of  said  certifi- 
cates of  tax  sale,  and  on  June  22,  1883,  a  tax  deed  was  exe- 
cuted to  Bowker,  which  he  held  for  Vincent's  use  and  benefit 
and  those  for  whom  the  latter  was  acting.  In  a  few  days 
thereafter,  the  said  Bowker  executed  to  John  Roberts,  son  of 
Vincent,  a  deed  of  the  land  included  in  said  tax  deed.  No 
interest  was  at  any  time  claimed  by  said  Bowker  in  or  to  said 
land  other  than  as  above  stated,  nor  was  anything  paid  by  him 
for  said  certificates;  no  consideration  was  given  for  the  deed  to 
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Jolin  Roberts.  At  the  time  of  the  commencement  of  this  ac- 
tion an  action  was  pending  in  the  United  States  circuit  court 
wherein  the  recovery  of  the  land  here  in  controversy  was 
sought.  This  action  had  been  removed  from  the  circuit  court 
of  Waupaca  County,  where  it  was  brought  in  December,  1882. 
The  original  defendants  to  that  action  were  Vincent  Roberts 
and  Giles  Doty,  but  subsequently,  by  order  of  court,  Horton 
Cottrill  was  added  as  defendant.  In  addition  to  the  above 
facts,  upon  trial  to  the  court,  it  was  found  that  the  fee  to  the 
land  in  controversy  was  in  the  plaintiffs;,  that  the  conveyance 
to  the  defendant  was  based  upon  no  consideration,  and  was 
taken  by  him  with  the  intent  to  defeat  plaintiffs'  title  in  the 
pending  action  in  the  federal  court;  that  after  such  convey- 
ance, the  defendant  secretly  had  ''  the  apparent  and  nominal 
possession  of  the  land  "  for  the  Cottrills  since  the  rents  and 
profits  therefrom  had  been  received  by  them;  that  Bowker 
was  in  possession  under  them  during  his  entire  occupancy, 
and  that  ^'  the  Cottrills  "  meant  Mary  Cottrill's  heirs,  repre- 
sented by  the  administrator.  The  court  found,  as  a  matter  of 
law,  that  the  purchase  of  said  lands  under  said  tax  sale  in 
1880  was  a  payment  of  the  tax,  and  the  tax  deed  was  void; 
that  the  plaintiffs  were  owners  in  fee-simple  at  the  commence- 
ment of  the  action,  and  were  and  are  entitled  to  possession  of 
the  land;  that  defendant  had  asserted  such  claim  to  the  lands 
at  the  commencement  of  the  action  as  entitled  the  plaintiffs 
to  maintain  the  same,  and  that  the  possession  had  at  such 
time  been  unlawfully  withheld  from  them  by  defendant. 
Judgment  was  accordingly  entered-  for  the  plaintiffs  to  recover 
the  land  in  controversy,  together  with  costs,  from  which  judg- 
ment the  defendants  appealed. 

M.  B.  Patchin  and  E.  P.  Smithy  for  the  appellants. 
Moses  Hooper  J  for  the  respondents. 

Lyon,  J.  This  appeal  presents  two  questions  for  determina- 
tion. These  are, — 1.  Was  the  action  properly  brought  against 
John  Roberts  alone?  2.  Was  the  purchase  of  the  land  in  con- 
troversy by  Vincent  Roberts  at  the  tax  sale  of  1880,  and  the 
payment  therefor  of  the  amount  of  the  taxes  and  charges  due 
thereon,  a  payment  of  the  taxes  and  a  redemption  of  the  land 
therefrom? 

1.  The  statute  relating  to  parties  in  actions  of  ejectment 
contains  the  following  provisions:  ''  If  the  premises  for  which 
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the  action  is  brought  are  actually  occupied  by  any  person, 
6uch  actual  occupant  shall  be  named  defendant  in  the  com- 
plaint; if  they  are  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of  ownership  on  the  prem- 
ises claimed,  or  claiming  title  thereto,  or  some  interest  therein, 
at  the  commencement  of  the  action.  The  plaintiff  may  join 
as  defendant  any  person  claiming  title  to  such  premises,  with 
any  actual  occupant  thereof,  or  of  some  part  or  parcel  thereof, 
holding  as  tenant  under  such  person  so  claiming  title  or  other- 
wise'': R.  S.,  sees.  3075,  3076.  Under  these  provisions,  if 
Bowker,  the  grantor  of  the  defendant,  was  in  the  actual  pos- 
session of  the  land  claimed  in  August,  1883,  when  this  action 
was  commenced,  he  should  have  been  made  a  party  defendant 
to  the  action.  In  such  case  the  present  defendant,  John  Rob- 
erts, under  whom  Bowker  was  in  possession,  if  at  all,  is  also  a 
proper  party  defendant,  although  not  in  the  actual  possession 
of  the  land. 

The  circuit  court  found  that  Bowker  was  in  the  actual  pos- 
session of  the  land  until  he  took  the  tax  deed  thereof.  This 
was  June  22,  1883.  Perhaps  the  court  might  also  have  prop- 
erly found  that  he  retained  possession  thereof  until  he  con- 
veyed to  the  defendant,  a  few  days  later.  But  we  find  no 
satisfactory  proof  that  Bowker  was  in  possession  when  this 
action  was  commenced  in  August  following.  When  asked 
directly  whether  he  had  remained  in  possession  of  the  land 
ever  since  he  deeded  to  the  defendant,  he  answered  evasively, 
as  follows:  *^  Since  then  he  has  told  me  that  John  Roberts 
owned  the  land;  that  I  was  to  settle  with  him  for  this  land; 
the  rent  of  the  land  I  have  not  paid  for  this  last  year;  in  fact 
I  have  not  paid  the  interest  on  all  the  lands  I  own."  Indeed 
all  the  testimony  on  the  subject  of  Bowker's  occupancy  of  the 
land  after  the  conveyance  to  the  defendant  is  very  general, 
vague,  and  unsatisfactory. 

It  is  quite  obvious  from  the  testimony  that  neither  the  Dotys 
nor  Bowker  ever  resided  upon  the  land,  but  only  used  it  for 
farming  purposes.  We  are  left  entirely  in  the  dark  as  to  the 
extent  of  that  use,  or,  so  far  as  Bowker  is  concerned,  its  con- 
tinuity. A  finding  that  Bowker  ceased  to  occupy  the  land 
when  he  conveyed  it  to  the  defendant,  and  that  it  was  unoccu- 
pied when  the  action  was  brought,  could  not  properly  be  dis- 
turbed. This  is  probably  the  meaning  and  significance  of  the 
finding  that  the  defendant  after  such  conveyance  had  ''  the 
apparent  and  nominal  possession"  of  the  land.     In  such  case 
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the  sction  waft  proporlj  brought  against  the  defendant  alone, 
for  the  taking  of  the  tax  deed  was  a  claim  of  title  to  the  land, 
which  is  sufficient  under  the  statute  (if  the  land  be  unoccu- 
pied) to  support  ejectment  against  the  claimant.  We  reach 
this  conclusion  the  more  readily  because  we  are  satisfiedy  as 
the  learned  circuit  judge  eridently  was,  that  the  title  and  poa> 
session  of  the  land  were  being  manipulated'  by  the  two  Roberts, 
father  and  son,  for  the  purpose  of  embarrassing  and  defeating 
the  plaintiffs  in  their  pending  action  in  the  federal  courty  and 
that  Bowker  was  a  pliant  tool  in  their  hands  to  aid  in  accom* 
plishing  such  purpose.  This  was  an  unjustifiable  interference 
with  the  course  of  justice  by  Bowker  and  the  defendant,  who 
were  not  parties  to  that  action,  and  because  they  were  acting 
in  unison  it  would  be  strict  justice  to  hold,  in  analogy  to  the 
law  which  makes  a  conspirator  liable  for  the  acts  of  his  co- 
conspirators in  furtherance  of  the  object  of  the  conspiracy,  that 
the  act  of  one,  or  the  possession  of  one,  intended  by  both  to 
affect  the  plaintiffs  unfavorably  in  their  other  suit)  is  the  act 
or  possession  of  the  other  as  well. 

We  conclude  that  the  action  is  well  brought  against  the  de- 
fendant alone.  It  is  not  determined  whether,  conceding  that 
Bowker  should  have  been  made  a  party,  the  defendant  can, 
on  the  final  hearing,  and  without  having  demurred  for  defect 
of  parties,  take  advantage  of  such  defect.  Doubtless  he  might 
have  applied  to  the  court  at  the  proper  time  for  an  order  com- 
pelling the  plaintiffs  to  bring  in  Bowker  (if  he  was  in  posses- 
sion) as  a  party  defendant  to  the  action,  but  he  failed  to  do  so. 

2.  In  considering  the  second  question  above  suggested,  aa 
to  whether  the  purchase  of  the  land  at  the  tax  sale  by  Vin- 
cent Roberts,  and  the  payment  therefor  of  the  amount  of  taxes 
and  charges  against  it,  operate  as  a  payment  of  the  taxes, 
Cottrill  and  the  other  beneficiaries  in  the  trust  deed  for  whose 
benefit  the  purchase  was  made  will  be  regarded  as  the  pur- 
chasers. Obviously,  such  was  the  legal  effect  of  the  transac- 
tion. Such  beneficiaries  stood  in  the  relation  of  mortgagees 
of  the  land.  The  execution  of  the  trust  deed  may  have  had 
the  effect  of  vesting  the  legal  title  to  the  land  in  their  agent, 
Vincent  Roberts;  but  such  deed,  and  the  defeasance  executed 
by  suoh  agent  to  Doty,  operated  to  preserve  the  mortgage  re- 
lation between  them,  changing  the  securities,  perhaps,  to 
equitable  mortgages.  Such  change,  however,  does  not  seem 
material  to  the  question  under  consideration. 

The  taxes  of  1879  were  assessed  against  Doty,  who  was 
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tben  m  possession  of  the  land,  claiming  title  thereto.  Under 
the  statute  (R.  S.,  see.  1043),  the  tax  was  properly  assessed 
against  hrm,  and  he  was  legally  chargeable  therewith.  Had 
ho  purchased  at  the  tax  sale,  there  can  be  no  doubt  the 
transaction  would  have  operated  as  a  payment  of  the  tax, 
althougfa  Uix  certificates  may  hare  been  issued  to  him:  Smith 
V.  Lewis,  20  Wis.  350;  Ba$utt  y.  Welch,  22  Id.  175;  Janes  v. 
Davis,  24  Id.  229. 

The  question  is,  whether  the  mortgagees  of  the  land  are  in 
any  better  condition  than  Doty,  the  mortgagor,  to  acquire  title 
thereto  by  purchasing  at  the  tax  sale  and  taking  certificates 
of  sale.  We  have  been  referred  to  no  case  decided  by  this 
court,  and  are  not  aware  that  there  is  any  such  case,  in  which 
it  is  held  that  a  mortgagee  may,  in  this  state,  cut  off  the  mort- 
gagor's equity  of  redemption  by  acquiring  title  to  the  mort- 
gaged land  under  a  tax  deed.  True,  several  cases  determined 
by  this  court  are  cited  by  the  learned  counsel  for  defendant 
as  holding  that  a  mortgagee  may  thus  acquire  adverse  title, 
but  an 'examination  of  those  cases  will  show  that  none  of 
them  so  hold.    They  will  be  noticed  briefly  in  their  order. 

In  Wright  v.  Sperry,  21  Wis.  831,  25  Id.  617,  the  plaintiff 
was  grantee  of  the  purchaser  at  a  foreclosure  sale  on  a  mort- 
gage executed  by  Sperry,  the  defendant,  on  the  whole  eighty 
acres  of  land.  Sperry  owned  only  an  undivided  interest  in 
the  land.  After  such  sale,  he  acquired  the  remaining  undi- 
vided interest.  In  the  mean  time  Wright  obtained  the  inter- 
est conveyed  by  a  tax  deed  of  the  whole  eighty  acres  issued  on 
a  tax  sale  for  non-payment  of  the  taxes  assessed  upon  the 
land  before  sveb  foreclosure  sale.  Wright  was  not  therefore  a 
mortgagee  of  the  land,  but  was  claimed  to  be  a  tenant  in  com- 
mon with  Bperry,  and  the  validity  of  his  tax  deed  was  con- 
tested on  that  gromid.  The  tax  deed  wad  held  valid,  and. 
hence  under  it  Wright  was  entitled  to  recover  such  after-ac- 
quired interest  of  Sperry  in  the  eighty  acres  in  controversy. 

Siurdev€MU  v.  Mather,  20  Wis.  576,  was  an  action  to  redeem 
from  an  equitable  mortgage.  The  mortgagee  had  acquired 
the  interest  conveyed  by  two  tax  deeds  of  the  mortgaged 
premises.  Such  deeds  were  held  invalid  for  defective  execu- 
tion. The  defendant,  Mather,  was  the  grantee  of  the  mort- 
gagee, and  after  taking  such  conveyance,  he  also  acquired 
several  tax  deeds  of  the  same  premises.  It  was  held  that, 
under  the  instrument  giving  the  lien,  the  mortgagee  had  no 
estate  in  the  premises  which  he  could  convey  to  Mather,  and 


154  BuRCHABD  V.  Roberts.  [WisconsiD, 

hence  the  latter  was  a  stranger  to  the  original  title,  and  might 
assert  title  under  his  tax  deeds  to  defeat  the  action. 

Lybrand  v.  Ilaneyj  31  Wis.  230,  presented  no  question  as 
between  mortgagor  and  mortgagee.  Neither  did  Link  v.  Doer- 
fcr,  42  Id.  391;  24  Am.  Rep.  417.  The  first  of  these  cases 
decides  that  one  in  possession  of  land  under  a  valid  tax  deed 
may  maintain  an  action  based  upon  other  tax  deeds  to  him 
issued  on  sales  for  the  non-payment  of  taxes  on  the  same 
land,  which  he  was  under  no  obligation  to  pay,  to  foreclose 
the  title  and  right  of  the  original  owner  in  and  to  such  lands. 
In  Link  v.  Doerfer,  supra,  it  was  held  that  a  mere  intruder  in 
possession  of  land  without  color  or  claim  of  title  is  capable  of 
acqfuiring  adverse  title  by  tax  deed  or  other  conveyance  to 
himself. 

It  is  plain  that  none  of  the  above  cases  sustain  the  proposi- 
tion to  which  they  are  cited.  On  the  contrary,  we  are  satisfied, 
on  principle  and  authority,  and  especially  in  view  of  the  stat- 
ute which  will  presently  be  cited,  that  in  the  present  case  the 
purchase  of  the  land  at  the  tax  sale  for  the  mortgagees,  and 
the  taking  of  tax  certificates  thereon,  must  be  regarded  as  for 
the  protection  of  the  estate  and  the  mutual  benefit  of  the 
mortgagees  and  mortgagor.  As  was  said  by  Dixon,  C.  J.,  in 
Fisk  V.  Brunette^  30  Wis.  102,  such  purchase  and  the  taking  of 
the  certificates  must  be  regarded  as  so  much  money  advanced 
to  the  mortgagor  on  the  faith  of  the  security. 

The  above  reference  is  to  Revised  Statutes,  sections  1158- 
1160.  These  sections,  in  efiect,  add  the  amount  so  paid  for 
taxes  by  the  mortgagee  to  the  mortgage  debt,  and  extend  the 
security  of  the  mortgage  over  it.  These  statutory  provisions 
give  the  mortgagee  an  adequate  remedy  to  reimburse  himself 
for  the  taxes  thus  paid  by  him,  and  are  inconsistent  with  the 
idea  that  he  may  cut  ofi*  the  mortgagor's  equity  of  redemption 
in  the  mortgaged  premises  by  acquiring  an  adverse  title 
thereto  under  tax  proceedings. 

Moreover,  without  regard  to  statutory  provisions,  there  is 
high  authority  for  thus  holding  on  general  principles  of  law. 
Judge  Cooley,  in  his  treatise  on  the  law  of  taxation,  says:  "It 
cannot  be  said  in  such  a  case  that  either  mortgagee  or  mort- 
gagor is  under  no  obligation  to  the  government  to  pay  the  tax. 
On  the  contrary,  the  tax  being  one  that  purposely  is  made  to 
override  the  lien  of  the  one  as  well  as  the  title  of  the  other,  it 
Uiight  well,  as  it  seems  to  us,  be  held  that  neither  mortgagor 
nor  mortgagee  was  at  liberty  to  neglect  the  payment  as  one 
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fitep  in  bettering  his  condition  at  the  expense  of  the  other,  but 
that  the  presumption  of  law  should  be  that  the  party  purchas- 
ing did  so  for  the  protection  of  his  own  interest  merely.  And 
6o  in  general  arc  the  authorities":  Pages  503,  504,  and  cases 
cited  in  notes.  This  language  of  Judge  Cooley  is  quoted  ap- 
provingly in  Mr.  Freeman's  learned  note  to  Blake  v.  Howe^  15 
Am.  Dec.  684.  This  doctrine  commends  itself  to  our  judg- 
ments as  reasonable  and  just. 

It  must  be  held,  therefore,  that  as  to  Doty  the  purchase  of 
the  land  at  the  tax  sale  by  Vincent  Roberts,  for  the  benefit  of 
the  mortgagees,  operated  as  a  payment  of  the  tax  and  a  re- 
demption of  the  land  therefrom. 

It  remains  to  be  determined  how  the  plaintiffs  are  affected 
by  the  transaction.  Had  the  mortgagees,  instead  of  purchasing 
the  land  at  the  sale  and  taking  tax  certificates,  paid  the  taxes 
and  taken  a  receipt  therefor,  there  can  be  no  doubt  that  such 
payment  would  have  inured  to  the  benefit  of  these  plaintiffs, 
and  no  question  of  a  tax  lien  on  the  land  or  tax  title  on  account 
of  such  taxes  could  be  raised  against  them.  Holding,  as  we 
do,  that  the  transaction  above  mentioned  operated  as  a  pay- 
ment of  the  taxes,  no  good  reason  is  perceived  why  the  same 
result  should  not  follow,  although,  instead  of  paying  and  taking 
a  receipt  therefor,  they  bid  off  the  land  for  the  amount  of  the 
taxes,  paid  the  same,  and  took  certificates  of  sale.  We  are 
quite  unable  to  see  how  these  transactions  can  operate  as  a 
payment  as  to  Doty,  while  as  to  the  other  plaintiffs  it  is  the 
acquiring  of  a  title  paramount  to  theirs. 

There  are,  doubtless,  cases  elsewhere  which  hold  the  oppo- 
site doctrine.  Whether  these  cases  are  based  upon  statutes 
differing  from  ours,  or  made  in  the  absence  of  any  statute  on 
the  subject,  we  shall  not  stop  to  determine.  Our  duty  is  to 
construe  our  own  statute,  and  thus  settle  the  law  in  that  be- 
half in  this  state. 

It  will  be  observed  that  the  statute  above  cited  (sees.  1158- 
1160)  refers  only  to  taxes.  No  mention  is  made  of  any  other 
description  of  encumbrance  which  the  original  lien-holder  may 
pay,  and  extend  his  lien  to  cover  such  payment.  Hence,  if  a 
mortgagee  or  other  lien-holder  should,  for  the  protection  of  his 
lien,  purchase  a  paramount  outstanding  mortgage  or  judgment, 
it  is  not  here  decided  whether  he  may  or  may  not  acquire  an 
adverse  title  thereunder  which  will-  cut  off  the  mortgagor's 
equity  of  redemption  in  the  mortgaged  premises. 

It  follows  that  the  tax  deed  to  the  defendant  is  void.    That 


156  Paige  v.  Pbtbbs.  [Wisconmiu 

deed  eliminated  from  the  case,  there  can  be  no  doubt  of  the^ 
plaintiffs'  right  to  recover.  Certain  acts  of  Charles  Burchard, 
who  sold  the  land  in  controversy  to  Doty,  were  proved,  tending 
to  show  an  interference  by  him  with  the  land,  and  that  he 
claimed  to  own  it,  bnt  nothing  appears  which  can  operate  to 
divest  the  plaintiffs  of  their  legal  title  thereto. 

By  the  Court.    The  judgment  of  the  circuit  court  is  af- 
firmed. 


MORTOAOEB   CANNOT    ACQUTKV    TaX    TfTLB    A.VD  SBT  It  XJT  AOAINST  HIS 

MoRTOAOOR:  MillM  v.  Tukey,  83  Am.  Dee.  74;   Blate  r.  ff&um,  15  Id  681^ 
and  note;  Alluon  v.  Armstromj,  41  Adl  Rap»  281. 

AiDDnfo  TO  OR  SrmBNOTHKNiNo  Tttlk  UKiHni  Sale  idb.  Tazbi:  Mam  ▼ 
Shear,  85  Am.  Dea  94«  aod  note  90. 

MORTQAOEB  MAY   PaT    TaXES   ASB    AdD   AmOUVT  TO    MOBXIUOB    DSBTt 

SkUnberg  y.  Ely,  43  Am.  Rep.  1G3. 


Pajge  V.  Peters,. 

i70  WiaCOKSlM,  178.] 

LncN  upQir  Land  Entered  as  a  HoM£iiX£Ai\  but  for  Which  thb  Patent 
HAS  NOT  BEEN  IssuED,  cannot,  under  section  2296  of  the  Revised  Stat- 
utes of  the  United  States,  be  acquired,  for  machinery  placed  thereon,  to 
sec  are  pajonent  therefor.  Bat  where  the  removal  of  such  machinery 
will  not  materially  impaic  the  realty,  a  Mem  may  be  dairood  on  tbo  ma» 
chinery  itself  under  the  Wiaconain  statute. 

Action  to  enforce  a  lien  for  mach'aery  and  materials  pur* 
chased  by  the  defendant,  Theodore  H.  Peters,  and  used  in 
and  upon  a  certain  steam  Baw*mill  upon  the  lands  in  ques- 
tion. 

/.  //.  Trever  and  SilvertJwm^  Hurley  Ryarij  and  Jones,  for  the 

appellants. 

Bardeenj  Mylrea,  and  Marchetti^  a/nd  H.  H.  Qrace^  for  the 
respondent. 

Cassoday,  J.  1.  Peters  entered  the  land  as  a  homestead 
claimant  under  the  laws  of  the  United  States,  October  7, 1878: 
U.  S.  R.  S.,  sees.  2289,  2290.  April  7,  1884,  he  made  and 
filed  in  the  land-oflBce  his  final  and  requisite  proofs,  and 
thereby  became  entitled  to  a  patent:  Id.  It  is  conceded  that 
no  patent  was  issued  thei*eon  until  after  the  trial  of  this  ac- 
tion. The  plaintiff  *8  debt  against  Peters  was  contracted,. and 
the  machinery  purchased  thereby  used  in  and  upon  the  saw- 
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mill  upon  the  land  in  qnestion,  Bome  two  i  ths  prior  to  the 
making  and  filing  of  such  final  proofs,  ne  claims  a  lien 
therefor,  and  in  fact  filed  such  claim  as  required  by  the  stat- 
utes of  the  state,  July  11,  1884:  R.  S.,  sees.  3314,  3318,  3320. 
The  action  was  commenced  and  notice  of  lis  pendens  filed 
within  the  time  and  manner  re(]uired  by  the  statutes  to  pre- 
serve the  lien,  if  not  otherwise  barred:  Id.,  sees.  3318,  3321, 
3322.  It  is  claimed  by  the  plaintiff  that,  notwithstanding  no 
patent  had  ever  been  issued  to  Peters,  yet  he  had  an  equitable 
interest  in  the  land,  to  which  such  alleged  lien  attached,  and 
against  which  it  can  be  enforced.  The  statutes  of  the  United 
States,  under  which  such  homestead  entry  was  made,  declare 
that  "no  lands  acquired  under  the  provisions  of  this  chapter 
shall  in  any  event  become  liable  to  the  satisfaction  of  any 
debt  contracted  prior  to  the  issuing  of  the  patent  therefor": 
U.  S.  R.  S.,  sec.  2296.  Did  this  section  bar  the  claim  of  the 
plaintiff  for  a  lien  upon  the  land?  Upon  such  a  question  the 
decisions  of  the  supreme  court  of  the  United  States  are  of 
course  binding  upon  the  state  courts.  In  speaking  of  a  some- 
what  similar  statute,  it  was  said  in  Wilcox  v.  McConnelly  13  Pet. 
516,  517,  that  '^Congress  has  declared,  as  we  have  said,  by  its 
legislation,  that  in  such  a  case  as  this  a  patent  is  necessary  to 
complete  the  title.  But  in  this  case  no  patent  has  issued; 
and  therefore,  by  the  laws  of  the  United  States,  the  legal  title 

has  not  passed,  but  remains  in  the  United  States We 

hold  the  true  principle  to  be  this:  that  whenever  the  question 
in  any  court,  state  or  federal,  is  whether  a  title  to  land  which 
had  once  been  the  property  of  the  United  States  has  passed, 
that  question  must  be  resolved  by  the  laws  of  the  United 
States;  but  that,  whenever,  according  to  those  laws,  the  title 
shall  have  passed,  then  that  property,  like  all  other  property 
in  the  state,  is  subject  to  the  state  legislation,  so  far  as  that 
legislation  is  consistent  with  the  admission  that  the  title 
passed  and  vested  according  to  the  laws  of  the  United  States": 
See  Irvine  v.  Marshall^  20  How.  564;  Gibson  v.  Chxmteau,  13 
Wall.  92.  To  the  same  effect  is  Seymour  v.  Sanders^  3  Dill. 
440,  441.  In  Finl  v.  O'NeU,  106  U.  S.  283,  Mr.  Justice  Mat- 
thews, arguendo^  speaking  for  the  court,  said  the  above  sec- 
tion, *' providing  for  the  acquisition  of  homesteads  for  actual 
settlers  upon  the  public  lands,  has  made  their  exemption  from 
sale  on  execution  a  permanent  part  of  the  national  policy,  by 
declaring  that  lands  so  acquired  shall  not  4n  any  event  be* 
come  liable  to  the  satisfaction  of  any  debt  contracted  prior  to 
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the  issuing  of  the  patent  therefor/  "  This  is  in  harmony  with 
the  decision  of  this  court  in  Gile  v.  ffcdlockj  83  Wis.  523,  See 
Russell  V.  Lowth,  21  Minn.  167;  18  Am.  Rep.  389;  Miller  v. 
lAttle^  47  Cal.  348.  As  to  those  classes  of  cases  holding  thai 
the  interest  of  such  occupant  of  such  land  is  taxable,  Wiscan- 
sin  Cent,  R.  R.  Co.  v.  Price  Co.,  G4  Wis.  594;  or  may  bo  mort- 
gaged or  conveyed,  Fuller  v.  Hunt.  48  Iowa,  163,  Nycum  v. 
McAllister,  Sli  Id.  374,  KirkahUe  \\  Larrahee^Zl  Cal.  455,89 
Am.  Dec.  205, — it  is  unnecessary  here  to  speak^  since  they  do 
not  come  within  the  prohibition  of  the  federal  statute  cited. 
Wc  must  hold  that  the  plaintiff  acquired  no  lien  upon  any 
estate  in  the  land,  either  legal  or  equitable. 

2.  Whether  he  lost  his  lien  upon  the  machinery  sold  to 
Peters,  and  by  him  put  in  the  mill,  is  a  different  question.  Our 
statutes  provide  in  effect  that  in  case  the  person  so  ordering 
or  contracting  **for  the  purchase  of  any  machinery  to  be 
placed  in,  or  connected  to,  or  with,  any  building  or  premises,'^ 
has  no  interest  in  such  building  or  premises,  ^^  sui&cient  for  a 
lien  as  provided"  therein,  "to  secure  payment  for  said 
machinery,  the  person  furnishing  such  machinery  shall  have 
and  retain  a  lien  upon  such  machinery,  and  shall  have  the  right 
to  remove  from  such  building  or  premises  such  machinery  in 
case  there  shall  be  default  in  the  payment  for  such  machinery 
when  due,  leaving  such  building  or  premises  in  as  good  con- 
dition as  they  were  before  such  machinery  was  placed  in  or 
on  the  same":  R.  S.,  sec.  3314.  Under  this  statute,  Peters 
contracted  for  and  received  the  machinery  in  question  subject 
to  such  lien.  The  plaintiff  has  neither  said  nor  done  anything 
indicating  an  intention  or  willingness  to  relinquish  such  lien. 
On  the  contrary,  he  took  all  the  statutory  steps  to  preserve  and 
continue  the  same.  Has  he  lost  it  by  the  mere  act  of  the  de- 
fendant in  placing  it  upon  land  which  he  occupied,  but  to 
wliicb  the  title  was  in  the  United  States?  Peters  necessarily 
knew  the  condition  and  nature  of  his  title.  WTiether  the 
plaintiff  did,  does  not  appear.  The  federal  statute  quoted  was 
merely  to  preserve  the  land  from  the  liability  therein  men- 
tioned. It  was  no  purpose  of  that  statute  to  render  state  laws 
giving  a  lien  upon  personal  property  nugatory,  merely  because 
such  property  happened  to  be  placed  upon  such  land.  Our 
statutes  give  such  lien  upon  such  machinery  purchased  under 
the  circumstances  indicated  as  personal  estate,  to  be  enforced 
as  prescribed:  Wilson  v.  Rudd,  70  Wis.  98.  We  have  not  over- 
looked the  Kansas  case  cited:  Kansas  Lumber  Co.  v.  Jones,  32 
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Kan.  195.  That  case  may  be  distinguiBhed,  since  there  is 
nothing  here  indicating  any  permanent  attachment  of  the 
machinery  to  the  soil,  or  that  a  removal  of  the  same  will 
materially  impair  the  realty.  We  must,  under  our  statutes, 
and  upon  the  facts  stated,  hold  that  the  plaintiff  has  a  lien 
upon  the  machinery  in  question,  as  upon  personal  property,  to 
be  enforced  in  this  action. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  direction  to  enter 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant, 
aa  indicated  in  this  opinion. 

LlABIUTISS    AOAIKST  WrICH    THB    HOBffESTEAD    EXEMPTION    MAY  BB  As* 

•BBTED:  See,  in  general.  Freeman  on  Ezeentions,  2d  e<L,  see.  249. 

Lands  AoQunuED  wber  Federal  Homestead  Act  are  not  liable  to  eat- 
iafaction  of  any  debt  contracted  prior  to  the  issuance  of  tbe  patent:  BuaaeU 
T.  Lowth^  18  Am.  Rep.  389. 

Rktboactiyb  CoH8TBUono5  or  HoMnrxAD  EzBMPnoM  Lawbi  Note  to 
AtefaseRT.  EwbbeffM  Adm'n^  ^  Am,  Deo.  2&% 


Johannes   v.  Standard   Fire   Office  (Limited) 

OP  London, 

no  WI8OOV8IX,  196.] 

Fnui  LraoBAHOB. — Assobed  has  A29  "Emtirb  Ukodnditioiial  and  8OLB 
Owmatsmp"  within  the  conditions  in  a  policy,  although  the  possession 
of  the  realty,  on  which  the  building  and  insured  property  are  situate,  is 
held  by  him  under  an  agreement  for  its  purchase,  and  the  balance  due 
thereon  is  unpaid  at  the  time  the  policy  is  issued,  said  policy  being  held 
by  the  agent  until  the  land  is  paid  for  and  the  deed  gi^en  the  plain  lifi^, 
after  which  the  loss  occurs. 

Action  upon  fire  insurance  policy  issued  by  defendant,  the 
Standard  Fire  Office.  Judgment  was  given  for  the  plaintifiT, 
from  which  the  defendants  appealed. 

LefA  M.  VHoBj  for  the  appellants. 

Oeorge  C  Teall  and  Fred.  A.  Teallj  for  the  respondents. 

Cole,  C.  J.  The  defense  is  based  upon  alleged  breaches  of 
the  conditions  in  the  policy,  which,  it  is  claimed,  exonerate 
the  defendants  from  all  liability  for  the  loss.  The  policy  pro- 
vided it  should  be  void  if  there  was  '^  any  omission  to  make 
known  every  fact  material  to  the  risk,"  and  "  if  the  interest  of 
the  assured  in  the  property  be  other  than  the  entire,  uncondi 
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tioDal,  axMl  sole  ownerBhip  of  the  property  tar  the  use  and 
benefit  of  the  assured,  or  if  tJae  building  insured  stands  on 
leased  ground,  it  must  be  so  represented  to  the  company,  and 
60  expressed  in  the  written  part  of  the  policy;  otherwise  the 
policy  to  be  void."  It  is  said  the  facts  proven  on  the  trial 
show  a  breach  ot  these  eonditions.  There  is  really  no  dis- 
agreement about  the  material  facts  of  the  case. 

It  appears  that  the  plaintiff  applied  to  the  local  agent  of  the 
Standard  Company  for  insurance  about  the  1st  of  July,  1883. 
At  this  time  he  liad  possession  of  the  realty  on  which  the 
building  and  insured  property  were  situated,  under  a  land 
contract  upon  which  he  had  paid  one  hundrted  dollars;  two 
hundred  dollars,  the  balance  of  the  purchase  price,  became 
due  and  was  paid  after  the  policy  was  issued.  The  improve- 
ments on  the  land  were  of  greater  value  than  the  insurance. 
The  policy  was  issued  and  remained  in  the  hands  of  the  agent 
until  the  land  was  paid  for  and  a  warranty  deed  obtained, 
which  was  in  August,  1883.  The  plaintiff  received  the  policy 
from  the  agent  in  October  following.  There  was  no  written 
application  made  for  insurance,  and  no  representation  made 
or  question  asked  as  to  plaintiff's  title  or  interest  in  the 
land  or  building;  nothing  was  said  upon  that  subject  The 
agent  testified  that  he  did  not  know  what  the  plaintiff's  title 
was  in  the  land,  or  that  he  held  it  under  a  contract  of  pur- 
chase. The  plaintiff,  however,  testified  that  when  he  made 
application  for  insurance  he  showed  the  agent  the  contract, 
who  took  it  to  obtain  a  description  of  the  land  on  which  the 
insured  building  was  situated;  and,  in  answer  to  a  question 
submitted,  the  jury  found  that  such  was  the  fact  It  is  plain, 
therefore,  that  the  agent  had  the  means  of  information  as  to 
plaintiff's  interest  in  the  realty  before  him,  and  it  is  almost 
incredible  that  he  did  not  know  what  his  title  was.  Under  the 
circumstances,  the  plaintiff  cannot  be  justly  charged  with  an 
omission  to  make  known  the  fact  that  he  hold  the  land  under 
a  contract  for  the  purchase  thereof. 

We  do  not  dwell  upon  these  facts,  nor  express  any  opinion 
as  to  how  they  would  affect  the  liability  of  the  company,  pro- 
viding it  was  made  to  appear  that  the  plaintiff  was  not  the 
sole  and  unconditional  owner  of  the  entire  interest  in  the 
property,  within  the  meaning  of  the  condition  relied  on.  But 
if  the  plaintiff  is  held  to  the  exact  language  of  the  condition, 
which  it  is  perfectly  clear  he  never  saw  until  long  after  iho 
policy  was  issued,  still  the  evidence  shows  that  his  intcrt\-t  i:i 
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the  property  was  an  entire,  unconditional,  and  sole  owners 
ship.  He  was  the  real  owner  of  the  property  in  equity,  and 
for  all  purposes  of  insurance.  The  condition  does  not  relate 
to  a  legal  title  in  fee-simple,  nor  is  that  the  interest  described. 
An  equitable  title,  if  sole  and  unconditional,  answers  the  de- 
scription fully;  and  if  the  property  was  destroyed,  the  entire 
loss  would  fall  upon  the  plaintiff.  There  is  no  ground,  there- 
fore, for  saying  there  was  a  misdescription  of  the  nature  of  the 
plaintiff's  interest  in  the  property.  If  the  company  deemed  it 
material  that  the  state  of  the  legal  title  should  be  described, 
it  doubtless  would  have  framed  the  language  to  call  for  that 
iuformation.  But  it  did  not  The  interest  of  the  plaintiff 
satisfies  the  condition  as  we  construe  it,  as  he  was  in  posses- 
sion, and  was  the  sole  equitable  owner.  In  the  absence  of 
any  specific  inquiry  by  the  insurers,  or  express  stipulation  in 
the  policy,  no  particular  description  of  tbe  nature  of  the  in- 
surable interest  is  necessary:  Strong  v.  Manu/acturera^  Ins. 
Co.y  10  Pick.  40;  20  Am.  Dec.  607;  King  v.  State  Sfut.  F.  Ins. 
Co.,  7  Cush.  13;  54  Am.  Dec.  683;  Springfield  F.  &  U.  /tw.  Co. 
V.  AlUn,  43  N.  Y.  389;  3  Am.  Rep.  711.  But  the  question 
before  us  seems  to  be  settled  by  the  adjudications.  In  Ilough 
V.  City  F.  I718.  Co.f  29  Conn.  10,  76  Am.  Dec.  581,  an  applicant 
for  insurance  had  described  the  property  in  a  written  applica- 
tion as  '*  his  bouse,"  and  it  was  so  described  in  the  policy. 
The  policy  contained  the  condition:  ''If  the  interest  in  the 
property  to  be  insured  is  not  absolute,  it  must  be  so  repre- 
sented to  the  company,  and  expressed  in  the  policy  in  writ- 
ing; otherwise  the  insurance  shall  be  void."  The  legal  title 
to  the  property  was  in  another  party,  with  whom  the  insured 
had,  at  the  time  of  the  application,  made  a  parol  contract  for 
its  purchase,  for  a  price  agreed  upon,  which  the  insured  had 
agreed  absolutely  to  pay,  and  a  part  of  which  he  had  paid, 
and  the  insured  had  entered  into  possession  as  purchaser  and 
had  made  valuable  improvements  on  the  property.  Upon  tbe 
claim  of  the  insurance  company,  in  a  suit  on  the  policy,  that 
the  insurance  was  void  by  reason  of  the  omission  of  the  in- 
sured to  state  in  his  application  the  condition  of  the  title,  the 
court  charged  the  jury  that  the  plaintiff  was  to  be  regarded 
as  the  owner  of  the  property,  if  he  had  the  equitable  title,  and 
his  interest  was  such  that  the  loss  would  fall  on  him  if  the 
property  was  destroyed.  This  charge  was  held  to  be  correct, 
and  that  an  absolute  interest  which  is  so  completely  vested 
in  tbe  party  owning  it  that  he  could  not  be  deprived  of  it 
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without  bis  consent  would  satisfy  the  condition.  In  Dolliver 
V.  St.  J,  F,  &,  M.  Ins.  Co.,  128  Mass.  315,  35  Am.  Rep.  378,  a 
policy  of  insurance  contained  the  same  condition  precisely  as 
the  one  before  us.  The  insured,  at  the  time  the  policy  was 
issued,  was  the  owner  in  fee  of  the  property  insured,  but  had 
mortgaged  it,  and  also  leased  it  for  a  term  of  years.  The 
policy  contained  no  statement  of  these  encumbrances;  still  it 
was  held  that  the  policy  was  not  thereby  avoided.  The  court 
say:  "The  provision  is  in  the  body  of  the  policy,  and  is  in- 
serted for  the  benefit  of  the  insurer.  It  is  to  be  construed 
strictly  against  it,  and  liberally  in  behalf  of  the  assured.  If, 
therefore,  its  terms  can  be  satisfied  by  a  construction  which 
will  save  the  policy  and  at  the  same  time  accord  with  the 
established  rules  of  law,  such  construction  must  be  adopted." 
There  are  numerous  cases  which  hold  that  one  who  has  an 
equitable  interest  in  property  may  be  described  as  the  owner 
thereof:  jEttia  F.  Ins.  Co.  v.  Tj/fer,  16  Wend.  385;  30  Am.  Dec. 
90;  Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568;  29  Am. 
Rep.  271;  Pelton  v.  Westchester  F.  Ins.  Co.,  77  N.  Y,  605;  Man- 
hattan F.  Ins.  Co.  V.  Weill,  28  Gratt.  389;  26  Am.  Rep.  364; 
Acer  V.  Merchants^  Ins.  Co.j  67  Barb.  68;  Farmers*  M.  F.  Ins. 
Co,  V.  Fogelman,  35  Mich.  482;  Dohn  v.  Farmers*  J.  S.  Ins.  Co., 
5  Lans.  275;  Millville  F.  M.  Ins.  Co.  v.  WUgus,  88  Pa.  St.  107; 
Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  486;  43  Am.  Rep.  397;  In- 
surance Co.  V.  Haven,  95  U.  S.  242. 

In  this  case,  the  plaintiff,  by  the  contract  and  its  part  per- 
formance, had  acquired  an  absolute  vested  interest  in  the 
property,  which  he  could  encumber,  sell,  and  which  would 
descend  to  his  heirs.  He  was  not  in  default  in  making  pay- 
ments, and  was  to  all  intents  and  purposes  the  sole  owner. 
The  condition  in  question  speaks  only  of  the  nature  of  the 
interest  insured,  not  of  its  extent  or  legal  character.  The 
plaintiff's  interest  fully  answered  the  description  in  the  con- 
dition. In  Hinman  v.  Hartford  F.  Ins.  Co.,  36  Wis.  159,  the 
assured  made  a  written  application  in  which  he  falsely  repre- 
sented his  interest  in  the  property.  He  was  in  default  in  his 
payments,  and  this  court  held  that  a  representation  that  he 
was  the  sole  and  undisputed  owner  of  the  insured  property 
was  in  the  nature  of  a  warranty,  and  being  untrue,  avoided 
the  policy.     The  case  is  distinguishable  from  the  one  at  bar. 

The  learned  counsel  for  the  defendants  called  our  attention 
to  cases  which  decide  that  one  who  has  merely  an  estate  for 
life  in  premises  cannot  be  regarded  as  the  sole  and  absolute 
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owner,  within  the  meaning  of  a  condition  such  as  we  are  con- 
sidering: Davis  v.  Iowa  S.  Ins.  Co.y  67  Iowa,  494;  Oarver  y. 
Ilau'keyc  Ins,  Co.,  69  Id.  202;  or  one  who  has  but  a  lien  for 
a  debt,  as  in  Rohrbach  v.  Oermania  Ins.  Co.j  62  N.  Y.  47;  20 
Am.  Rep.  451;  or  a  purchaser  at  an  execution  sale:  Reaper 
City  Ins,  Co.  v.  Brennan^  58  HI.  158;  11  Am.  Rep.  54;  or  a 
mortgagee  in  possession:  Southwick  v.  Atlantic  F.  <fr  M.  Ins. 
Co,,  1.33  Mass.  457;  Waller  v.  Northern  Ass'n  Co.,  10  Fed.  Rep. 
232;  or  one  who  has  only  a  leasehold  interest:  Mcrs  v.  Frank- 
lin Ins.  Co.,  68  Mo.  127.  But  these  cases,  it  is  obvious,  are 
not  in  point  here,  where  the  insured  was  in  no  default  in 
making  payments,  and  was  the  equitable  owner,  having  the 
riglit  to  enforce  a  specific  performance  of  the  contract  and 
obtain  the  legal  title  outstanding  in  his  vendor. 

It  follows  from  these  views  that  there  was  no  breach  of  the 
condition  in  question  shown,  and  that  the  judgment  must  bo 
aOlrmed. 

Dy  the  Court.    Judgment  affirmed. 


Insurancs  bt  Onb  Holding  under  Conibaot  ov  Pubchasb:  LorUlard 
Fire  /ns,  Co.  v.  AlcCuUock,  8  Am.  Rep.  52;  Imp,  F.  I.  Co.  v.  Dunham,  2  Am. 
8t.  Rep.  68G. 

Omlssion  to  Statk  Natctbe  afd  Extent  of  Interest  dobs  hot  Avoid 
Policy  whero  the  oonditiona  of  policy  do  not  exact  it,  and  the  compuiy  is  not 
mutual:  Note  to  Mutual  Iim,  Co.  v.  Deale^  79  Am.  Deo.  680.  So  the  interest 
of  the  assured  may  be  sufficiently  described  by  the  words,  "my  dwelling- 
house  ":  Note  to  Strong  v.  Manvfa/ciurtrs  Ins,  Co.,  20  Id.  510;  nor  does  one  by 
describing  the  property  insured  as  "my  house,**  thereby  warrant  his  title  to 
tlie  realty  to  be  an  unencumbered  fee-simple:  Mutual  Ina.  Co.  ▼.  Dtale,  79 
Id.  673;  and  a  description  of  property  as  "  his  buildings  "  by  the  assured, 
where  he  did  not  own  them  but  had  only  an  interest  therein  and  was  in  pos- 
session, is  not  a  warranty  of  ownership:  Iio?trbach  v.  Oermania  F.  In$.  Co., 
20  Am.  Rep.  451.  As  to  buildings  on  leased  property,  see  Fowle  v.  Spring- 
JUld  Ins,  Co.,  23  Id.  80a 

Ab  to  What  CoNETrnms  Insurable  Interest,  see  BartUi  v.  WaUer,  7 
Am.  Dea  143^  and  noto}  also  note  to  Strong  t.  Man^faeimrtn*  Ins.  Col,  20 
ld.6ia 
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Whbbbatt  v.  Ellis. 

|70  WIMOK8IH,  307.] 
DkTAULT  IlfOITRBKD  BT  FOLLOWINO  IN  QOOD  FaTTB  THB  AI>V10I  OV  CoUV* 

8EL  SHOULD  BE  Rklibvkd  AGAEffST,  where  the  jadgment  u  lor  a  largt 
sum,  and  a  meritorious  defense  ezisfes.  hk  such  case  it  is  the  daty  of 
the  eonrt,  where  the  application  is  properly  made  alleging  such  defense, 
to  open  the  judgment  upon  reasonable  terms;  a  refusal  to  do  this  is  a 
manifest  abuse  of  discretion. 

This  action  was  brought  in  1883.  Three  several  causes  of 
action  were  set  forth  in  the  complaint,  the  nature  of  which  ap- 
pear in  58  Wisconsin,  625.  An  answer  was  served  by  the 
defendants  in  1884,  wherein  a  defense  upon  the  merits  was  set 
up  to  each  cause  of  action;  the  answer  also  contained  a  coun- 
terclaim, to  which  the  plaintiff  replied,  denying  each  allega- 
tion therein.  On  July  2,  1885,  an  order  was  made  (65  Wis. 
640,  641)  that  said  answer  be  stricken  out,  and  judgment 
rendered  against  the  defendant,  unless  he  should  give  a  certain 
deposition  as  required,  which,  before  that  time,  he  had  refused 
to  do,  and  also  unless  certain  other  portions  of  said  order  should 
be  complied  with  within  twenty  days  after  a  copy  of  the  same 
should  be  served,  which  latter  was  done  on  July  13, 1885.  An 
appeal  from  that  order  was  taken  July  24,  1885,  and  April  6, 
1886,  it  was  aflSrmed:  65  Wis.  639.  On  June  8,  1886,  a  remit- 
titur  was  filed,  and  June  11,  1886,  default  was  taken  without 
notice  to  the  defendant  for  $2,938.10.  Immediately  there- 
after, on  June  12th,  the  defendant  notified  the  plaintifi*  of  his 
willingness  to  fully  comply  with  the  order  of  July  2,  1885, 
and  fixed  the  time  therefor  as  June  22,  1886.  This  offer  was 
refused  by  the  plaintiff.  Upon  application  of  the  .defendant, 
an  order  was  made  by  the  court  on  June  17,  1886,  that  the 
answer  above  mentioned  should  stand;  that  trial  might  be 
had  of  said  cause  conditioned  upon  the  payment  of  costs  and 
the  giving  of  said  depofiition  by  the  defendant  as  required; 
and  that  upon  non-compliance  with  said  condition  that  said 
judgment  should  operate  as  the  final  judgment  in  said  cause. 
An  appeal  was  taken  by  the  defendant  from  said  judgment 
on  June  25,  1886,  and  also  from  the  last-mentioned  order,  and 
these  were  affirmed  (68  Wis.  61)  on  February  1,  1887.  A 
remittitur  thereon  was  filed  March  3,  1887.  Affidavits  setting 
out  the  several  facts  necessary,  together  with  the  requisite 
records  and  papers,  were  filed  by  the  defendant;  whereupon 
the  plaintiff,  on  March  5, 1887,  was  ordered  to  show  cause  why 
the  default  obtained  by  reason  of  the  defendant's  non-com- 
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pliance  with  the  order  of  June  17,  1886,  should  not  be  opened, 
said  judgment  be  Tacated,  the  defendant's  answer  be  allowed 
to  stand,  and  trial  and  hearing  be  had  of  said  cause  on  the 
merits,  upon  the  defendant's  complying  with  the  conditions 
relating  to  the  giving  said  deposition,  and  upon  reasonable 
terms  as  to  costs.  The  defendant,  in  seeking  such  relief,  al- 
leged principally,  besides  other  matters,  a  meritorious  defense; 
that  he  had  followed  in  good  faith  the  advice  of  counsel  in 
taking  said  appeals;  that  the  order  of  June  17,  1886,  imposed 
burdensome  and  illegal  terms;  that  no  notice  was  given  of  the 
entering  of  said  judgment,  which  was  done  in  vacation  by  the 
clerk,  and  that  the  amount  thereof  was  largely  in  excess  of 
that  claimed  in  the  complaint.  From  the  affidavit  of  counsel, 
it  appeared,  among  other  things,  that  the  plaintiff's  attorney 
had  been  paid  $84.75  costs  on  the  last  appeal  in  this  court. 
Said  application  to  reopen  said  default  was  refused,  and  the 
motion  overruled  by  order  of  the  court  made  on  March  24, 
1887.    The  defendant  appealed  from  this  order. 

Alexander  Meggeti  and  W,  F,  Bailey^  for  the  appellant 
Leti  If.  FiZa«,  for  the  respondent. 

Cassoday,  J.  This  is  the  sixth  appeal  to  this  court  in  this 
cause.  No  trial  or  hearing  upon  the  merits  has  ever  been  had, 
notwithstanding  an  answer  upon  the  merits  to  each  of  the  sev- 
eral causes  of  action  was  served  nearly  three  years  ago.  The 
wisdom  of  meeting  all  questions  having  merits  upon  the 
merits  at  the  first  opportunity  is  here  both  illustrated  and 
demonstrated.  But  we  are  not  prepared  to  say  that  these 
several  appeals  were  the  result  of  mere  perversity.  The  first  ap- 
peal from  the  order  on  the  demurrer  was  before  the  answer,  and 
not  here  involved.  No  such  perversity  can  be  fairly  claimed  as 
to  the  appeal  from  the  order  of  July  2,  1885,  as  the  question 
involved  went  to  the  jurisdiction  of  the  commissioner  and  was 
decided  by  a  divided  court.  No  bad  faith  can  be  imputed  by 
reason  of  the  appeal  from  the  judgment,  as  it  raised  questions 
which  were  fairly  debatable.  The  only  ground  left  for  im- 
puting bad  faith  is  the  appeal  from  the  order  of  June  17,  1886,. 
and  the  order  of  the  judge  at  chambers  njade  June  23,  1886; 
and  which  last  appeal  was  dismissed:  68  Wis.  61.  Thoso 
orders  were  made  after  the  dcfcndarjfs  answer  had  been 
stricken  out  and  judgment  entered,  without  notice,  as  upon 
default.    As  indicated  in  the  opinion  last  cited,  the  entry  of 
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such  judgment  in  that  way  was  manifestly  a  surprise  to  the 
defendant.  As  there  said,  it  "apparently  grew  out  of  a  mis- 
conception or  inadvertence  in  relation  to  the  order  of  July  2, 
1885,  and  the  effect  of  the  appeal  from  it."  The  defendant 
seemed  to  have  acted  on  the  theory  that  the  stay  of  proceed- 
ings granted  by  a  justice  of  this  court,  and  then  continued  by 
the  court,  related  back  to  the  time  of  taking  the  appeal,  and 
hence  prevented  any  default  of  the  defendant.  But,  as  there 
shown,  the  time  for  paying  the  costs  and  giving  the  requisite 
notice  expired  July  27,  1886,  and  the  stay  was  not  granted 
until  July  28, 1886,  and  then  only  operated  from  that  day  and 
pending  the  appeal.  It  is  easy  to  perceive  how  an  attorney 
might  be  misled  under  such  circumstances.  Among  the  con- 
ditions of  the  order  of  June  17,  1886,  was  the  one  that  the 
judgment  should  stand  as  security  for  the  payment  of  any 
judgment  the  plaintiff  might  recover.'  This  being  so,  an  ap- 
peal from  the  judgment  in  good  faith  would  seem  to  indicate 
the  necessity  of  appealing  also  from  the  order;  whereas,  not 
to  appeal  from  either  would  have  left  the  defendant  in  a  posi- 
tion where,  if  beaten  upon  the  merits,  he  would  have  been 
obliged  to  pay  a  judgment  which,  if  we  are  to  believe  his  affi- 
davit, he  conceived  to  be  not  only  excessive,  but  unjust. 
Moreover,  as  the  continuance  of  the  judgment  was  among  the 
conditions  of  the  order,  the  mere  giving  of  the  deposition  and 
payment  of  costs,  after  the  appeal  from  the  judgment,  would 
not  have  been  a  full  compliance  with  the  order;  besides,  there 
had  been  an  offer  to  give  the  deposition. 

Upon  the  facts  stated,  can  we  say  that  the  defendant  has 
forfeited  all  right  to  any  trial  or  hearing  upon  the  merits? 
The  application  here  refused  was  addressed  to  the  sound  dis- 
cretion of  the  trial  court:  R.  S.,  sec.  2832.  In  Union  National 
Bank  v.  Benjamin,  61  Wis.  614,  it  was  said  that  terms  may 
*'  be  imposed  which,  as  near  as  may  be,  will  place  the  plaintiff 
in  as  favorable  a  position  as  he  would  have  been  in  had  the 
relief  been  denied.  But  the  order  of  the  court  places  the 
plaintiff  in  a  better  position,  for  it  gives  it  absolute  security 
for  any  judgment  it  may  recover  in  the  action  ";  and  hence  it 
was  held  to  be  an  abuse  of  discretion.  In  Morgan  v.  Bishop, 
61  Id.  410,  the  order  was  reversed  on  the  ground  that  there 
had  been  an  abuse  of  discretion,  because  the  defendant  was 
allowed,  after  the  cause  had  been  at  issue  for  some  time  and 
the  plaintiff  had  subpoenaed  his  witnesses  and  was  ready  fur 
trial,  to  amend  his  answer  by  pleading  for  the  first  time  the 
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statute  of  limiiationBy  without  impoeing  any  terms  except  the 
mere  costs  of  the  motion.  It  is  there  said:  *'  What  will  be  in 
the  *  furtherance  of  justice/  and  what  '  terms '  are  to  be  re- 
garded as  'just/  must  depend  upon  the  facts  of  each  par- 
ticular case."  Then,  after  citing  several  cases  illustrative  of 
the  rule,  it  is  further  said  on  page  411:  ^*  Such  being  the  es- 
tablished rules  of  law,  the  obvious  duty  of  a  trial  court,  sitting 
as  a  court  of  conscience,  in  the  exercise  of  a  sound  discretion 
upon  such  application,  is  to  do  or  secure  substantial  justice  to 
the  parties  under  all  the  circumstances  ";  among  which  were 
there  enumerated,  ''  the  state  of  the  litigation,  the  amount  of 
costs  that  have  been  incurred,  whether  the  allowance  of  such 
amendment  would  work  a  continuance,  and  any  other  fact 
going  to  the  equity  of  such  allowance." 

Here,  the  answer  stricken  out,  and  sought  to  be  made  avail- 
able as  a  defense,  did  not  set  up  the  statute  of  limitations,  nor 
usury,  nor  any  unconscionable  defense,  but  defenses  which,  if 
true,  were  each  and  all  meritorious  and  such  as  to  entirely 
defeat  each  of  the  causes  of  action  alleged  in  the  complaint, 
to  say  nothing  of  the  counterclaim.  The  defendant  may  never 
be  able  to  prove  the  defenses  alleged,  but  for  the  purposes  of 
this  application  they  must  each  be  taken  as  true.  So  taken, 
and  the  case  presented  is  a  judgment  of  about  three  thousand 
dollars  against  the  defendant  as  upon  a  default,  when  he  had 
a  good  defense  upon  the  merits  to  each  and  all  the  several 
causes  of  action  alleged  in  the  complaint,  but  which  he  had 
been  precluded  from  proving  in  the  manner  indicated,  and 
which  he  never  can  make  available.  In  other  words,  upon 
the  case  thus  stated,  the  defendant  is  held  liable  for  the  pay- 
ment of  three  thousand  dollars,  without  any  meritorious  cause 
of  action  against  him,  as  the  price  of  his  temerity  in  appeal- 
ing from  an  order  of  the  trial  court  under  the  advice  of  counsel, 
instead  of  submitting  thereto,  as  we  have  held  he  should  have 
done.  Defaults  incurred  through  the  ill  advice  or  negligence 
of  counsel  are  to  be  relieved  against  as  well  as  any  others: 
Morgan  v.  Bishop,  supra;  Hanson  v.  Michelsonj  19  Wis.  498. 
Of  course,  as  urged,  the  trial  court  has  a  discretion  in  such 
matters,  but  ''such  discretion  must  be  a  legal  discretion,  and 
where  the  application  is  made  in  time,  and  presents  a  case  of 
'  mistake,  inadvertence,  surprise,  or  excusable  neglect,'  accom- 
panied by  a  verified  answer  alleging  a  good  defense  on  the 
merits,  it  is  a  manifest  abuse  of  discretion  not  to  open  the 
jtulgment  upon  reasonable  terms":  Cleveland  v.  IlopH'ns,  55 
Id.  390 
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The  duty  of  the  trial  oonrt,  sitting  as  a  court  of  conscience, 
in  such  matters,  is,  as  above  indicated, ''  to  do  or  secure  sub- 
stantial justice  "  between  the  parties,  under  all  the  circum- 
stances. To  do  that,  where  a  defendant  is  in  default,  having 
a  good  and  conscionable  defense,  thus  excused  and  presented, 
is  to  give  him  a  trial  or  hearing  upon  the  merits,  upon  such 
terms  and  conditions  as  to  do  no  injustice  to  the  opposite 
party.  The  trial  court  acted  upon  that  theory  in  making  the 
order  of  June  17, 1886.  That  order  should  have  been  complied 
with.  The  failure  to  comply  with  it  operated  as  a  delay  from 
June  to  the  March  following.  A  new  order,  the  same  in  sub- 
stance, with  new  dates  for  the  time  of  the  payment  and  the 
examination  therein  mentioned,  and  in  addition  requiring  the 
defendant  to  pay  to  the  plaintiff  or  his  attorney  such  sum  as 
may  be  fixed  by  the  trial  court,  not  exceeding  fifty  dollars, 
should  now  be  entered. 

By  the  Coubt.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  enter  an  order  in 
substance  and  effect  as  indicated. 


Nkolbot  ov  CoimsBL  not  GBomn)  ov  Rxlisf  vbox  Dktault,  uvlbbs 
Shown  to  bb  Bzousablb:  Spcutiding  v.  Thompmm,  74  Am.  Deo.  221,  and 
note  222. 

DisoRsnoN  PossiBSBD  bt  Coubts  in  Sbrino  Asiimi  Dbvavlt  is  8o«7NO 
Legal  DiacBsnoN:  Broumhtg  ▼.  Boam^  60  Am.  Dee.  218;  and  not  a  capri- 
eioiu  or  arbitrary  discretion:  Note  to  Bumham  ▼.  Sa^  68  Id.  893;  eee  alao 
Freeman  on  Jndgmentib  "^c.  641. 
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Railroad  Company. 

[70  WIBOONBIR,  216.] 

RiniBOAP — Kbolioenob.  — Ir  thb  Yibw  of  a  Tbavxlxr  on  thb  Highway 
Apfboaohino  a  Railboad  Gbossino  is  so  obstructed  that  he  cannot 
■ee  an  approaehing  train  in  time  to  stop  his  team  before  oolliding  with  it» 
if  he  knows  that  a  train  is  dne  at  sach  crossings  at  or  abont  sooh  time, 
and  if  he  is  unable  to  hear  the  approaching  train  when  his  team  is  in 
motioiii  whether  by  reason  of  the  force  and  direction  of  the  wind  or  of 
noises  in  the  vicinity,  whether  made  by  his  own  wagon  or  by  other 
causes,  ordinary  care  requires  him  to  stop  his  team  whila  he  may  do  so^ 
and  listen  for  the  train. 

QunnoN  of  Contbibutobt  Kbquobncb — Whether  for  Jurt  or  Court. 
— ^If  the  testimony  relating  to  such  negligence  is  oonflictinj^  or  not  being 
conflioting  if  the  inferences  to  be  drawn  therefrom  are  doubtful  or  un- 
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ontaiD,  the  qneetioo  of  negUgvDoe  is  for  tho  Jury.  But  if  the  oridenoe  ii 
ondiipiitecU  uid  the  inf erenoes  thezefrom  plaia  tad  eertein,  the  qoeiticMi 
ie  one  of  law  for  the  court. 

AcTTON  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  in  his  person  and  property,  claimed  to  have  been 
caused  by  the  negligence  of  defendant  in  running  one  of  its 
trains  over  the  Wisconsin  Vall^  division  of  its  road  at  a  point 
where  the  road  crossed  a  highway  known  as  Bridge  Street,  in 
the  city  of  Wausau.  Said  highway  extended  east  and  west,  and 
the  railroad  crossing  it  extended  north  and  south.  At  the 
point  of  intersection  there  was,  in  addition  to  the  main  track,  a 
spur  track  which  also  crossed  said  street  about  thirty-two 
feet  east  of  the  main  track.  *Bridge  Street  was  also  crossed  by 
First  Street  about  227  feet  east  of  the  main  track.  Bridge 
Street  was  planked  from  a  point  within  forty-five  feet  west  of 
First  Street  to  a  point  west  of  said  main  track,  which  planking 
was  sixteen  to  eighteen  feet  in  width.  Just  east  of  the  spur 
track,  and  on  the  north  side  of  Bridge  Street,  was  a  planing- 
mill,  the  platform  of  which  extended  west  to  the  spur  track, 
and  upon  this  platform  lumber  was  piled.  In  front  of  the 
platform,  and  probably  as  far  south  as  Bridge  Street,  box-cars 
were  standing  upon  the  spur  track,  a  passage-way  was  left  for 
teams  to  pass  over  the  plank-road  between  these  cars  and 
another  car  south  of  them,  also  standing  on  the  same  track. 
Owing  to  these  facts,  a  train  approaching  from  the  north,  —  as 
in  this  case,  —  could  not  be  seen  by  a  person  on  Bridge  Street 
between  the  spur  track  and  a  point  a  few  feet  west  of  First 
Street.  There  was  a  gradual  descent  on  Bridge  Street  from 
First  Street  to  the  spur  track,  and  from  there  to  beyond  the 
main  track  the  descent  was  much  sharper,  the  spur  track  being 
three  or  four  feet  higher  than  the  main  track,  so  that  a  heavily 
loaded  team  could  be  easily  stopped  before  reaching  the  spur 
track,  but  between  that  and  the  main  track  this  would  be  dif- 
ficult to  do.  The  plaintiff  with  his  daughter  was  driving  east 
on  that  part  of  Bridge  Street  above  described,  with  a  team 
hitched  to  a  wagon  loaded  with  merchandise;  directly  ahead 
of  him  was  a  team  loaded  with  long  wooden  frames  piled  very 
high  crosswise  upon  the  wagon,  and  behind  him  was  another 
team.  All  three  teams  were  being  driven  in  the  same  direc- 
tion. The  plaintiff  was  walking  his  team  and  looking  and  lis- 
tening for  approaching  trains.  The  driver  of  the  advance 
team  saw  the  coming  train  after  he  had  passed  the  spur  track, 
but  crossed  the  main  track    in  safety.    The  plaintiff  had 
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crossed  the  spur  track  when  he  also  saw  the  train.  Not  being 
able  to  stop  his  team  in  time,  he  turned  them  to  the  south,  but 
not  quickly  enough  to  avoid  being  struck  as  he  was  by  either 
the  locomotive  or  the  tender.  One  horse  was  killed,  the  other 
injured,  the  wagon  was  overturned,  the  property  therein  de- 
stroyed, and  the  plnintiff  himself  was  seriously  injured.  The 
train  was  running  at  about  fift^n  miles  an  hour  when  it  passed 
the  crossing.  It  did  not  appear  other  than  as  a  disputed 
fact  whether  the  whistle  was  blown  or  the  bell  rung  as  the  train 
approached  the  crossing.  The  jury  waa  directed  by  the  court 
to  give  a  verdict  for  the  defendant  on  the  ground  that  the 
plaintiff  was  guilty  of  contributory  negligence.  A  motion  for 
a  new  trial  having  been  denied,  jtidgment  was  entered  in  nc- 
eordance  with  the  verdict,  from  which  judgment  the  plaint  if! 
appealed. 

Bardeen,  Mylrca^  and  Marchetti,  and  O.  IF.  CaiCy  for  the  ap- 
pellants. 

Jnhn  IF.  Cary,  Burton  Hanson^  and  J.  T,  Fishy  for  the  re- 
spondents. 

Lyon,  J.  lu  the  consideration  of  the  present  case,  it  will  be 
assumed  that  there  was  suflScient  evidence  to  send  the  ques- 
tion of  the  negligence  of  the  defendant  company  to  the  jury. 
The  only  question  to  be  determined  is,  Does  the  uncontra- 
dicted evidence  prove  conclusively  that  the  plaintiff  was 
guilty  of  negligence  which  contributed  directly  to  the  injuries 
of  which  he  complains?  The  circuit  judge  was  of  the  opinion 
that,  under  the  peculiar  circumstances  of  this  case,  it  was  the 
duty  of  the  plaintiff  to  have  stopped  his  team  while  he  could 
do  so,  that  he  might  the  better  hear  the  approach  of  the  train. 

It  is  undisputed  that,  for  almost  150  feet  before  he  reached 
the  spur  track,  and  until  he  had  passed  that  track,  where  it 
was  too  late  to  avoid  a  collision  with  the  train,  the  plaintiff 
could  not  see  a  train  on  the  main  track  api)roaching  from  the 
north.  Driving  as  he  was  between  two  other  teams,  upon  a 
plank-road,  the  leading  wagon  and  his  own  being  heavily 
loaded,  the  conclusion  is  irresistible  that  there  must  have 
been  sufficient  noise  in  his  immediate  vicinity  seriously  to 
interfere  with  his  hearing  the  train  as  it  approached  the 
crossing.  Besides,  the  wind  blew  from  the  south,  which  would 
be  another  obstacle  to  his  hearing  the  train.  lie  was  well 
acquainted  with  the  crossing,  and  is  chargeable  with  knowl- 
edge of  all  the  circumstances  of  danger  which  surrounded 
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him.  MoreoTer,  the  important  fact  is  undieputed  that  he 
knew  and  remembered  that  the  train  was  due  and  sbonld  pass 
the  crossing  just  about  the  time  he  reached  it.  The  train  was 
absolutely  hidden  from  his  view,  and  his  vision  was  of  no 
service  whatever  to  him  in  detecting  its  presence.  So  far  as 
seeing  the  train  is  concerned,  he  might  as  well  have  been 
blind.  The  only  sense  which  could  enable  him  to  learn  of 
the  presence  of  the  train  was  that  of  hearing,  and  because  of 
the  circumstances  just  mentioned,  that  was  liable  to  be  en- 
tirely insufficient  for  the  purpose  while  his  team  was  in 
motion.  Had  he  stopped  his  team  as  he  approached  the 
spur  track,  which  he  might  easily  have  done,  it  is  highly 
probable  that  he  would  have  heard  the  train.  At  any  rate,  a 
delay  of  a  few  seconds  would  have  avoided  the  collision  and 
the  injury.  In  view  of  these  conditions,  considering  that  the 
crossing  was  a  very  dangerous  one  at  best,  and  that  the  peril 
was  imminent  because  the  train  was  then  due  there,  of  which 
fact  the  plaintiff  was  conscious  at  the  time,  is  it  not  reason- 
able to  hold  that  it  was  his  duty  to  employ  his  hearing  to  the 
best  advantage  to  discover  the  approach  of  the  train?  And 
to  listen  effectually,  was  it  not  necessary  that  he  should  stop 
his  team? 

Many  adjudications  by  this  and  other  courts,  claimed  to  be 
in  point  on  these  questions,  were  cited  by  the  respective  coun- 
sel in  their  very  able  arguments.  While  such  adjudications 
are  valuable  in  determining  the  general  principles  of  law  on 
the  subject  of  negligence,  yet  inasmuch  as  no  two  cases  are 
exactly  parallel  in  their  facts,  they  do  not  always,  or  often, 
furnish  sufficient  or  safe  guides  for  applying  those  principles 
correctly  to  the  facts  of  any  given  case.  Such  application 
must  necessarily  be  made  in  each  case  in  the  light  of  its  own 
facts.  Thus,  for  example,  the  rvile  of  law  is,  that  the  negligence 
of  the  plaintiff,  or  his  want  of  ordinary  care,  which  contributed 
proximately  to  the  injury  of  which  he  complains,  defeats  an  ac- 
tion predicated  upon  a  charge  of  negligence  against  the  defend- 
ant. But  whether  the  plaintiff  was  guilty  of  such  negligence 
must  be  determined  from  the  facts  of  the  particular  case. 
Again,  if  the  testimony  relating  to  such  negligence  is  conflict- 
ing, or,  not  being  conflicting,  if  the  inferences  to  be  drawn 
therefrom  are  doubtful  or  uncertain,  the  question  of  negli- 
gence is  for  the  jury.  But  if  the  evidence  is  undisputed  and 
the  inferences  therefrom  plain  and  certain,  the  question  is  one 
of  law  for  the  court 
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The  cases  cited  on  behalf  of  the  defendant,  to  show  that 
plaintiff  should  have  stopped  his  team  and  listened  for  the 
expected  train,  seem  to  us  to  come  nearer  this  case  in  their 
facts  than  those  cited  to  sustain  the  opposite  view.  Those 
cases  on  behalf  of  the  defendant,  or  some  of  them,  are  here 
cited,  but  will  not  be  discussed:  Mantel  v.  Chicago  etc,  R.  R. 
Co.,  33  Minn.  62;  Haas  v.  G.  R.  etc.  R.  R.  Co.,  47  Mich.  401; 
Griffin  v.  Chicago  etc,  R.  R.  Co.,  68  Iowa,  638;  Schaefert 
V.  Chicago  etc.  R.  R,  Co.^  62  Id.  624;  Tucker  v.  Ditncan,  9 
Fed.  Rep.  867;  Conndly  v.  New  York  etc.  R.  R.  Co.,  88  N.  Y. 
346;  Wilds  v.  Hudson  River  R.  R.  Co.,  24  Id.  430;  tferkle 
v.  New  York  etc.  R.  R.  Co.,  49  N.  J.  L.  473;  Northern  Pacific 
R.  R.  Co.  V.  Holmes,  3  Wash.  Ter.  202;  Kennedy  v.  Chicago  etc. 
R^y  Co.,  68  Iowa,  559.  See  also  the  late  case  of  Jepson  v.  C^i- 
cago  etc.  R.  R.  Co.,  in  United  States  circuit  court  of  Minnesota 
(unreported). 

The  rule  to  be  deduced  from  these  cases  is  this:  if  the  view 
of  a  traveler  on  the  highway  approaching  a  railroad  crossing 
is  so  obstructed  that  he  cannot  see  an  approaching  train  in 
time  to  stop  his  team  before  colliding  with  it,  if  he  knows 
that  a  train  is  due  at  such  crossing  at  or  about  such  time, 
and  if  he  is  unable  to  hear  the  approaching  train  when  bis 
team  is  in  motion,  whether  by  reason  of  the  force  and  direc- 
tion of  the  wind  or  of  noises  in  the  vicinity,  whether  made  by 
his  own  wagon  or  by  other  causes,  ordinary  care  requires  him 
to  stop  his  team  while  he  may  do  so,  and  listen  for  the  train. 

Most  of  the  cases  cited  by  counsel  for  plaintiff  to  sustain 
the  opposite  view  seem  to  lack  some  of  the  conditions  just 
specified.  In  some  of  them  the  view  of  the  railroad  track  in 
the  direction  of  the  approaching  train  was  not  entirely  cut  off. 
In  others,  the  travelers  did  not  know  that  a  train  was  then  due 
at  the  crossing.  Because  of  these  features  it  may  well  be  held 
that  the  rule  above  stated  is  inapplicable  to  those  cases. 

Some  decisions  of  this  court,  which  it  is  claimed  relieve  the 
plaintiff  of  the  obligation  to  stop  his  team,  require  brief  no- 
tice. These  are  Duffy  v.  Chicago  etc.  R.  R.  Co.,  32  Wis.  260; 
Urbanek  v.  Chicago  etc.  R.  R.  Co.,  47  Id.  59;  Ellert  v.  G.  B. 
etc,  Co.,  48  Id.  606. 

In  the  first  of  these  cases,  as  in  this  case,  the  plaintiff,  a 
traveler  on  the  highway,  could  not  see  the  approaching  train 
until  too  near  the  railroad  track  to  avoid  a  collision.  But, 
unlike  the  present  case,  there  is  no  suggestion  that  he  knew 
or  had  reason  to  believe  that  a  train  was  about  to  pass  or 
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would  probabl J  pass  the  crossing  at  or  about  the  time  he  at- 
tempted to  do  so.  It  was  held  not  to  be  his  duty  to  stop  his 
team,  leave  his  wagon,  go  upon  the  railroad  track,  and  look 
along  the  same  for  a  train.  In  Urbanek  v.  Chicago  etc.  R,  R. 
Co.,  supraj  the  question  we  are  here  considering  was  not  made 
or  considered.  In  the  remaining  case  of  EUert  y.  O.  B. 
etc,  /?.  R,  Co.j  9upra,  the  jury  found,  presumably  on  suffi- 
cient proof,  that  had  the  plaintiff  stopped  within  a  reason- 
able distance  of  the  crossing  and  listened,  he  could  not  have 
heard  the  rumbling  of  the  train.  If  this  finding  is  true,  it 
would  have  been  fruitless  for  the  plaintiff  in  that  case  to  have 
stopped  his  team.  It  is  very  obvious  that  neither  of  these 
cases  conflict  with  the  rule  above  stated,  requiring  the  trav- 
eler, under  certain  circumstances,  to  stop  and  listen  for  an 
expected  train  before  going  upon  the  railroad  track. 

The  material  facts  in  the  present  case  affecting  the  question 
of  the  alleged  contributory  negligence  of  the  plaintiff  are  un- 
disputed, and  they  admit  of  no  doubtful  or  opposing  inferences. 
Hence,  whether  or  not  those  facts  establish  the  negligence  of 
the  plaintifT,  is  a  question  of  law  for  the  court.  The  inference 
which  the  circuit  court  deduced  from  the  facts  was,  that  the 
plaintiff,  by  failing  to  stop  his  team  so  that  he  might  listen 
for  the  expected  train  most  effectually,  failed  to  exercise  that 
reasonable  and  proper  care  and  caution  to  avoid  injury  which 
the  law  exacts  of  him  as  a  condition  precedent  to  his  right  to 
recover  in  this  action.  We  are  satisfied  that  this  is  the  only 
inference  which  can  properly  be  deduced  from  the  facts 
proved. 

We  hold,  therefore,  both  on  principle  and  authority,  that 
because  the  plaintiff^  when  traveling  on  Bridge  Street  towards 
the  crossing,  could  not  see  a  train  approaching  from  the  north 
until  it  was  too  late  for  him  to  avoid  a  collision  therewith, 
should  it  pass  when  he  reached  the  crossing,  because  he  did 
not  hear  the  train  and  thero  were  noises  near  him  and  an  un- 
favorable wind  which  necessarily  interfered  with  his  hearing 
it  while  his  team  was  in  motion,  and  becaufe  he  knew  that  a 
train  was  due  at  the  crossing  at  about  the  time  that  he  reached 
there,  and  expected  it  would  then  pass  the  crossing,  the  law 
required  him  to  place  himself  in  a  more  favorable  situation  to 
hear  by  stopping  his  team  and  again  listening  for  the  expected 
train  before  going  upon  the  railroad  track.  Failing  in  this,  he 
is  chargeable  with  negligence  which  contributed  proximately 
to  the  injuries  of  which  he  complains,  and  cannot  recover 
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damages  for  such  injuries.  We  conclude  that  the  circuit 
judge  properly  directed  the  jury  to  return  a  verdict  for  the 
defendant. 

By  the  Coubt.    Judgment  affirmed. 

DuTT  OF  Traveler  on  Highway  when  about  to  Cross  Railroad  U  to 
stop,  and  look  and  listen,  if  danger  is  fairly  to  be  apprehended:  Note  to 
Wilcox  V.  Rome  etc  /?.  B.  Co.,  100  Am.  Dec.  448;  and  see  note  to  0*Connor  v. 
Missouri  P.  R'y  Co.,  4  Am.  St.  Rep.  364,  and  note  3C8,  where  the  cases  and 
notes  on  this  point  are  collected. 

Question  op  Contributort  Neoligencb  may  bb  One  of  Fact  for  tus 
Jury,  or  of  Law  for  the  Cottki,  As  to  when  a  question  for  the  jury,  see 
O'FlaheHy  v.  Union  R.  R,  Co.,  100  Am.  Dec.  343;  Detroit  etc  R.  R,  Co.  v. 
Curtis,  99  Id.  141,  and  note  144;  Monisey  v.  Wiggitu  F,  Co,,  97  Id.  402; 
Hill  V.  Town  qfNew  Haven,  88  Id.  G13;  Jofinson  v.  Bruno-,  100  Id.  613,  and 
note  G18.  As  to  when  a  question  of  law  for  the  court,  see  note  to  Wilcox  ▼. 
Rome  etc  R.  R.  Co,,  100  Id.  448;  Todd  v.  Ohl  Colony  etc.  R.  R.  Co.,  83  Id. 
679,  and  note  680;  note  to  same  case  on  former  appeal,  80  Id.  63;  note  to 
Tobnan  v.  Syracuse  etc  R.  R.  Co.,  50  Am.  Rep.  653. 


Will  of  Ward. 

f 70  Wisconsin,  ^L] 

Will  of  Married  Wouan  is  not  Revoked  by  heb  Subsequent  Mar- 
riage, where  the  statute  secures  to  her  the  absolute  right  to  dispose  of 
her  property  during  coverture;  and  there  being  no  other  issue  than  the 
children  of  a  former  marriage,  her  estate  is  given  by  said  will  to  them. 
Whether  such  marriage  would  revoke  a  former  will  in  favor  of  a  stranger 
was  undetermined. 

TuE  testatrix,  Ann  Ward,  was  married  three  times.  Her 
first  husband  was  one  Thomas  Lee,  who  deceased  in  1870. 
Under  the  will  of  said  Lee  she  obtained  the  estate  possessed 
by  her  at  her  decease.  During  the  marriage  with  her  second 
husband,  John  Spaulding, — who  died  in  1880, — the  will  here 
in  question  was  executed  on  June  23,  1877,  by  the  testatrix, 
under  the  name  of  Ann  Lee  Spaulding.  Thereafter,  she 
again  married  one  Charles  Ward,  and  died  in  1885,  leav- 
ing said  Ward  surviving  her.  By  said  will,  all  her  estate 
was  left  to  six  out  of  seven  children  who  were  the  issue  of 
her  first  marriage,  no  children  having  been  had  by  the  said 
Ann  by  either  the  second  or  third  husband.  The  testatrix 
was  domiciled  and  died  in  Racine  County.  The  will  was 
duly  presented  to  the  county  court  of  Sauk  County  for  admis- 
sion to  probate.  Said  court  held  that  said  marriage  with 
Ward  revoked  the  will;  that  the  said  Ann  died  intestate,  and 
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appointed  one  Drinkwater,  who  was  never  related  to  the  testa- 
trix, administrator  on  said  estate.  An  appeal  was  thereupon 
taken  from  said  order  and  judgment  to  the  circuit  court  by 
Hiram  Lee,  named  as  one  of  the  executors  in  said  will,  which 
court  held  that  said  marriage  did  not  revoke  said  will,  and 
reversed  the  judgment  of  the  county  court.  An  appeal  from 
the  judgment  entered  thereon  was  taken  by  Edward,  Thomas, 
and  Richard  Lee,  and  by  Mary  Hamlet,  children  and  heirs  of 
the  deceased,  to  this  court. 

John  Barlery  for  the  appellants. 

Hand  and  Flettj  for  the  respondents. 

Cassoday,  J.  The  testatrix  made  her  will  while  she  was 
the  wife  of  Spaulding.  By  it  she  gave  her  property  to  six  of 
her  children  by  a  former  marriage.  After  his  death,  she  mar- 
ried Ward.  She  never  had  any  children  by  either  of  them. 
Did  such  marriage  to  Ward  revoke  her  will  thus  made?  This 
is  the  only  question  presented  which  it  is  necessary  to  con- 
sider. The  county  court  held  that  it  did.  The  circuit  held 
that  it  did  not,  and  reversed  the  judgment. 

After  prohibiting  the  revocation  of  any  will  otherwise  their 
by  burning,  tearing,  canceling,  or  obliterating  the  same,  or  by 
some  other  writing,  executed  as  prescribed,  substantially  as 
required  by  section  6,  chapter  3,  29  Car.  II.  (3  Eng.  Stats,  at 
Large,  385),  our  statute  adds:  *' Excepting  only  that  nothing 
contained  in  this  section  shall  prevent  the  revocation  implied 
by  law  from  subsequent  changes  in  the  condition  or  circum- 
stances of  the  testator'':  R.  S.,  sec.  2290.  This  section,  with 
the  above  exception,  first  appeared  in  section  10,  chapter  66, 
Revised  Statutes  1849,  which  went  into  effect  January  1, 1850. 
"  The  revocation  implied  by  law,"  thus  excepted  out  from  the 
operation  of  the  prohibitory  clause  of  the  section  by  reason  of 
such  precaution,  manifestly  means  such  as  had  previously 
been  implied  at  common  law.  At  common  law,  the  marriage 
of  a  woman  was  a  revocation  of  her  will  previously  made: 
Forse^s  Case,  2  Coke,  439;  Hodsden  v.  Lloyd^  2  Brown  Ch.  534; 
Doe  V.  StapUj  2  Term  Rep.  695.  This  was  put  upon  the 
grounds  of  the  husband's  marital  rights,  the  ambulatory  char- 
acter of  a  will,  and  the  disability  of  the  wife.  Thus  Lord 
Chancellor  Thurlow,  after  considering  the  rights  of  the  hus- 
band over  the  property  of  his  wife,  said:  "  It  is  extremely  clear 
that  no  such  will  made  by  a  feme  covert  can  bind  after  the 


176  Will  op  Wabd.  [WiscoDsin, 

marriage,  because  it  is  contrary  to  the  nature  of  the  instro* 
ment,  which  must  be  ambulatory  during  the  life  of  the  testa- 
trix; and  as  by  marriage  she  disables  herself  from  making 
any  other  will,  the  instrument  ceases  to  be  of  that  sort,  and 
must  be  void":  Hodsden  ▼.  Lloydy  supra. 

But  the  common-law  rule  that  marriage  of  a  woman  revoked 
her  will  preyiously  made  was  not  without  exceptions.  Thus, 
where  her  power  of  disposing  of  her  separate  property  after 
marriage  was  preserved  by  an  antenuptial  agreement,  her  will 
previously  made  was  not  revoked  by  such  marriage:  1  Sugden 
on  Powers,  182-190;  Wright  v.  Englefieldj  1  Amb.  468;  Rippon 
V.  Dawding^  2  Id.  565;  Rich  v.  Beaumonty  6  Brown  Pari.  C.  152; 
Churchill  V.  Dihhen^  2  Keny.,  pt.  2,  p.  82;  Logan  v.  Belly  50 
Eng.  Com.  L.,  1  Man^  G.  &  8.  872;  Doe  v.  Bird^  2  Nev.  &  M. 
679;  Downes  v.  Timperon,  4  Russ.  834;  DiUon  v.  Orace,  2 
Schoales  &  L.  456;  Bradduih  v.  Gibbs,  3  Johns.  Ch.  523; 
Barnes  v.  /mi»,  2  Dall.  199;  1  Yeates,  221;  1  Am.  Dec.  278. 

The  power  which  at  common  law  might  thus  be  preserved 
to  a  married  woman  by  marriage  settlement  to  dispose  of  her 
property  during  coverture  has  been  expressly  preserved  to 
married  women  in  this  state  by  statute  ever  since  February  1, 
1850:  Laws  of  1850,  c.  44,  sees.  1-3;  R.  8,  1858,  c.  95;  Id., 
sees.  2340-2343.  This  must  be  qualified  to  the  extent  of  say- 
ing that  she  could  not  dispose  of  her  property  by  last  will  and 
testament,  without  the  consent  of  her  husband,  until  March 
23,  1859:  R.  8.  1849,  sec.  1,  c.  66;  R.  S.  1858,  sec.  1,  c.  97; 
Laws  1859,  sec.  2,  c.  91.  But  since  that  time  she  has  had  the 
absolute  power  of  disposing  of  her  property  in  that  way  without 
his  consent,  and  even  against  his  wish:  R.  8.,  sees.  2277,  2281. 
The  rights  and  powers  thus  secured  to  married  women  by  the 
statutes  remove  every  reason  upon  which  the  common-law  rule 
of  revocation  by  such  subsequent  marriage  was  based,  and 
hence  such  rule  by  implication  is  removed  by  the  same  stat- 
utes. The  reason  for  the  rule  having  ceased  to  exist,  the  rule 
itself  also  ceased.  This  is  in  accordance  with  a  well-settled 
maxim  of  the  law.  Regardless  of  that  principle,  it  has  been 
held  in  Massachusetts  that  the  marriage  of  a  woman  revoked 
her  will  previously  made,  notwithstanding  such  statutes:  Swan 
V.  Hammondy  138  Mass.  45;  52  Am.  Rep.  255;  Blodgett  v.  Moors^ 
141  Mass.  75.  Such  ruling  was  based,  apparently,  upon  the 
fact  that  the  statute  there,  as  here,  prescribes  the  modes  of 
revoking  wills,  and  recognizes  revocation  implied  by  law.  But 
the  old  English  statute  cited  also  prescribed  such  modes  of 
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revoking  wills  without  such  express  recognitbrn.  It  is  tmey 
neTeribeiess,  soeb  revooatiODs  were  implied,  notwithsttfidiiig, 
among  other  reasons,  for  those  stated  above.  As  observed, 
the  statutes  of  this  state  thus  removing  the  reasons,  to  that 
extent  removed  the  rale.  The  fact  that  such  rule  at  common 
law  was  based  upon  the  husband's  marital  rights,  the  ambula- 
tory  character  of  the  will,  and  the  (Usability  of  the  wife,  seems 
to  be  recognized  in  a  later  case  in  Massachusetts,  where  it  is, 
in  effect,  held  that  revocation  of  a  woman's  prior  will  by  mar- 
riage was  prevented  by  an  antenuptial  agreement  barring 
auch  rights,  and  removing  such  disability,  and  preserving 
Buch  powers:  Osgood  v.  BUss^  141  Mass.  474;  55  Am.  Rep.  488. 

To  hold  that  marriage  of  itself  revoked  a  former  will  of  the 
wife,  under  the  droumstances  here  presented,  as  above  stated, 
when  the  next  day  after  the  marriage  she  had  power  to  rein- 
state the  same  writing  as  her  last  will  and  testament,  would 
seem  to  be  absurd.  The  conclusions  we  have  reached  are  sup- 
ported by  the  great  weight  of  .authority  of  our  sister  states 
under  similar  statutes:  In  r«  TuUer^$  Willy  79  Dl.  99;  22  Am. 
Sep.  164;  Noyes  v.  Southw&rthj  65  Mich.  173;  64  Am.  Rep. 
859;  WM  v.  Janes^  86  N.  J.  Eq.  168;  FeUam  v.  Atten,  60 
N.  H.  439;  49  Am.  Sep.  829;  HaiU  v.  ffoitt,  68  N.  H.  475;  66 
Axn.  Rep.  580;  Morion  v.  Onion^  46  Vt.  145;  In  re  Carets 
EtiaUj  49  Id.  236;  24  Am.  Rep.  138. 

Whether,  in  view  of  our  statutes  making  husband  and  wife 
heir  to  each  other  in  the  absence  of  children,  marriage  of  it- 
self would  revoke  a  former  will  in  favor  of  a  stranger,  as 
seems  to  have  been  held  in  an  early  Illinois  case  qualified  in 
the  above  citation  from  that  state,  we  are  not  here  called 
upon  by  the  facts  to  consider.  We  must  hold  that  the  com- 
mon-law rule  mentioned,  when  applied  to  the  facts  of  this 
\j  has  by  implication  been  abrogated  by  our  statutes. 


By  the  Coubt.     The  judgment  of  the  circuit  court  is  af- 
firmed* 


Marsiags  07  WoxAir  Opmum  as  Rxvogation  of  WnXp  whin:  See  the 
note  to  T<mn(f»  Appeal,  SO  Am.  Deo.  61d-61S»  where  many  oasee  are  cited. 

FOwna  or  Makkixd  Womar  to  Mass  Wnx:  See  note  toOutierr.  Bm^ 
Ur,  67  Am,  Dec  Z40,  where  this  pomt  ia  oouidered  in  taoUnm,  See  alao 
JUZMO0  r.  AUeii,  49  Am.  Bep.  328^  and  note  329;  Staan  w.  HanuMmi^  62  Id. 
866.  In  the  laat  ease  it  is  decided  that  a  womaa'a  will  ia  revoked  onder  the 
Maaaachnaetti  statute  by  her  sabseqaent  marriage. 
AM.  Bf:  Bbp.,  Vol.  V.  —IS 


\ 
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EWALD   V.    GmOAOO    AND   NoBTHWBSTBBN  BaILWAT 

Company. 
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Mastkb  and  Sxbtant.  —  Where  a  party  is  injared  by  hemg  jammed  be- 
tween two  can  while  going  along  a  beaten  path,  acenatomad  to  be  kept 
open  between  said  oars,  which  path  had  been  naed  for  a  long  time  prior 
thereto  by  the  company's  employees,  and  over  which  he  was  walking  in 
order  to  commence  his  usual  duty  as  a  wiper  of  locomotives  for  the  de- 
fendant  company,  such  party  is  the  company's  employee,  although  he 
was  not  actually  laboring  for  it  at  the  time  of  said  injury;  in  sneh  case 
said  employee  is  a  fellow-servant  of  those  in  management  of  the  train, 
whose  negligence  caused  the  injniy,  and  he  eannot  recover  for  said  in- 
jury. 

AuBiiny  Runkdy  and  Austin^  for  the  appellant 

Jenkins,  Winkler^  and  Smithy  for  the  respondent. 

Obton,  J.  Tbe  following  portions  of  the  complaint  suf- 
ficientlj  raise  the  questions. involved:  ''That  this  plaintiff 
was,  at  the  time  hereinafter  mentioned,  employed  bj  said  de- 
fendant as  a  laborer,  and  his  duty  was  to  attend  to  the  wiping 
and  cleaning  of  locomotives  belonging  to  said  defendant,  in 
the  night-time  and  after  they  were  removed  from  the  tracks 
and  into  the  round-house;  that  he  had  nothing  whatever  to  do 
with  the  operation  of  said  railroad  or  any  of  its  rolling  stock, 
and  was  not  employed  in  any  cdpacity  upon  any  of  the  trains 
of  said  company,  but  his  employment  was  confined  exclusively 
to  cleaning  engines  after  they  were  run  into  said  round-house; 
that  on  the  fifth  day  of  February,  1886,  at  about  six  o'clock  in 
the  evening  of  that  day,  this  plaintiff  was  proceeding  with  due 
care  and  caution  through  the  yard  of  the  defendant  to  com- 
mence his  night's  work  and  labor  in  the  round-house  of  said 
company;  that  he  was  walking  in  the  usual  and  beaten  path 
that  had  been  worn  and  used  by  himself  and  others  employed 
in  said  round-house  for  a  long  time  prior  to  said  last-mentioned 
date  in  going  to  and  from  his  and  their  work;  that  in  order 
to  reach  said  round-house  it  was  necessary  for  him  to  go  upon 
said  pathway  and  to  cross  the  track  of  said  defendant  com- 
pany in  its  said  yards;  that  as  he  approached  said  track  he 
noticed  that  it  was  occupied  by  a  number  of  freight- cars,  and 
that  said  cars  were  uncoupled  and  separated,  and  a  space  left 
between  said  cars  where  the  aforesaid  beaten  path  crossed  said 
railway  track."  The  complaint  then  substantially  charges 
that  the  defendant  well  knew  that  such  opening  between  the 
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cars  at  said  path  was  accustomed  to  be  kept  open  for  the  use 
of  its  emplojees  going  from  and  coming  to  said  round-house, 
and  that  the  plaintiff  had  long  known  of  such  custom;  that 
as  he  approached  said  track  he  looked  up  and  down,  and  lis- 
tened, and  saw  no  engine,  and  no  person  at  the  crossing  having 
charge  of  said  train,  and  heard  no  noise  or  signal  or  anything 
to  indicate  that  the  cars  were  to  be  moved,  and  that  he  there- 
upon stepped  in  between  said  cars  on  said  pathway,  and  before 
he  could  get  across  the  defendant  negligently  and  carelessly 
caused  said  cars  to  be  jammed  together  by  one  of  its  locomo- 
tives, without  warning  by  bell  or  whistle,  and  the  plaintiff's 
arm  was  caught  between  the  bumpers  to  said  cars,  and  he  was 
dragged  by  the  movement  of  the  train  about  sixty  feet  and 
greatly  injured. 

To  this  complaint  the  defendant  interposed  a  general  de- 
murrer that  it  stated  no  cause  of  action;  and  the  demurrer 
was  sustained,  presumably  upon  the  ground  that  the  plaintiff's 
injury  was  caused  by  the  negligence  of  his  fellow-servants  or 
co-employees. 

It  would  seem  that  in  tlie  county  court  the  only  question 
was,  whether  the  plaintiff,  as  a  wiper  of  engines  in  the  round- 
house, was  a  fellow-servant  of  the  engineer  or  conductor  of  the 
freight  train,  or  those  having  charge  of  the  same,  so  that  he 
could  not  recover  by  reason  of  their  negligence.  But  in  this 
court  the  main  question  seemed  to  be  that  at  the  time  of  the 
injury  the  plaintiff  was  not  an  employee  of  the  defendant, 
because  not  then  actually  employed  in  the  service  of  the  com- 
pany, but  was  merely  going  to  the  round-house,  the  place  of 
such  employment  or  service.  This  question  would  seem  to  be 
foreclosed  by  the  allegations  of  the  complaint.  It  is  alleged 
that  at  the  time  thereinafter  mentioned,  viz.,  at  about  six 
o'clock  on  the  fifth  day  of  February,  1886,  the  time  when  he 
was  injured,  the  plaintiff  was  employed  by  the  defendant  as  a 
laborer  to  attend  to  the  wiping  and  cleaning  of  locomotiveSy 
etc. 

Then  again,  the  plaintiff  bases  his  right  to  be  on  that  path- 
way on  the  grounds  of  the  company,  and  to  pass  safely  through 
the  opening  of  the  cars  thereon,  and  to  have  it  kept  open  for 
him,  solely  upon  the  fact  that  he  was  at  that  time  an  em- 
ployee of  the  company  with  others  who  were  accustomed  to 
use  the  same  going  from  or  returning  to  their  work  in  the 
round-house.  It  is  not  alleged  that  the  company  owed  the 
plaintifr  any  duty  to  keep  open  for  him  that  pathway  or  tc 
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look  out  for  hifi  safety  thereon,  except  as  he  was  an  employee 
of  the  company  and  in  its  service  at  the  time.  Otherwise,  ha 
was  a  stranger,  intruder,  and  trespasser  upon  the  grounds  of 
the  company,  and  the  company  was  not  charged  with  any 
duty  towards  him  or  such  persons  at  that  place.  It  follows 
that  if  the  company  was  charged  with  any  liability  to  the 
plaintiff  for  the  negligence  of  its  servants  and  employees,  it  is 
because  he  was  a  co-employee  of  the  company  or  fellow-ser- 
vant with  them.  It  is  the  gravamen  of  the  complaint  tbat, 
by  custom  having  the  force  of  contract,  the  company  kept 
open,  and  was  bound  to  keep  open,  that  pathway  between  the 
cars  for  the  use  and  convenience  of  the  plaintiff  and  other 
employees  of  the  company  whose  business  it  was  to  do  the 
wiping  and  cleaning  of  the  engines  in  that  round-house  of  the 
company,  in  going  away  from  or  returning  to  their  said  work 
in  the  round-house.  It  is  not  charged  in  the  complaint  that 
by  custom  or  usage  that  pathway  was,  or  was  to  be,  kept  open 
for  the  public  or  strangers  by  the  company  as  a  public  or 
private  way  by  dedication  or  consent  for  their  use  or  conve- 
iiience.  It  was  solely  for  the  use  of  the  plaintiff  as  an  em- 
ployee or  servant,  and  for  other  employees  or  servants  of  the 
•company  whose  duties  were  performed  in  that  round-house. 
By  the  complaint,  it  was  a  means  of  egress  or  ingress  from  or 
tp  that  round-house,  provided  by  the  company  for  the  exclu- 
sive use  of  the  plaintiff  and  his  co-employees,  as  useful  and 
essential  to  them  as  a  door  or  gateway  to  the  round-house  itself. 
From  these  facts  the  duty  of  the  company  to  keep  open  this 
pathway  for  the  plaintiff,  and  assure  the  safe  use  thereof  to 
the  plaintiff,  is  educed.  The  company  and  those  having 
charge  of  the  train  at  the  time  were  aware  of  this  custom,  and 
bad  good  reason  to  suppose  that  this  pathway  or  opening  was 
being  used  at  the  time  by  the  plaintiff,  and  was  left  open  for 
him  on  his  way  to  the  round-house,  and  hence  their  duty  to 
look  out  for  his  safety  therein.  We  therefore  agree  with  the 
plaintiff  that  he  was,  at  the  time  he  was  injured  in  that  path- 
way in  the  opening  between  the  cars,  in  the  employment  of 
the  company. 

This  might  well  end  the  case  so  far  as  the  question  whether 
he  was  then  an  employee  of  the  company  is  concerned;  and 
yet  the  learned  counsel  on  both  sides  saw  fit  to  discuss  the 
question  whether  the  plaintiff  was  really  an  employee  at  the 
time,  and  through  courtesy  we  pass  upon  it  as  a  question  of 
law,  although  in  some  cases  this  question  is  made  one  of  fSetct 
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fiir  fhe  jury.  The  facts  being  admitted  by  the  demurrer,  it 
may  as  well  be  treated  an  a  question  of  law.  We  will  not  en- 
large the  question,  even  to  the  extent  the  argument  of  the 
learned  counsel  seemed  to  carry  it,  but  confine  it  strictly  to 
this  case  on  its  facts.  As  to  what  may  be  the  law  when  an 
employee  of  a  railway  company  is  not  actually  employed,  or 
at  any  intenrals  of  actual  labor,  or  going  to  or  from  his  labor 
his  own  way  and  independently  of  the  company,  or  under 
other  circumstances,  is  immaterial  to  this  case.  The  authori- 
ties  may  be  in  great  conflict  on  that  question;  but  we  are  not 
aware  that  they  are  in  conflict  on  the  question  presented  by 
the  facts  of  this  case.  Here  we  have  a  private  pathway  over 
the  grounds  of  the  company,  granted  and  allowed  to  the  plain* 
tiff  and  other  employees  of  the  company  who  worked  in  the 
round-house,  by  usage,  custom,  and  consent,  for  their  ingress 
and  egress  to  and  from  their  work,  kept  open  across  the  track 
of  the  road,  and  which  had  been  worn  and  used  by  himself 
and  others  for  long  time  prior  to  the  injury,  and  that  in  order 
to  reach  the  round-house  it  was  necessary  for  him  to  go  upon 
said  pathway  and  to  cross  the  track  of  the  company  at  that 
place.  It  was  the  means,  and  only  means,  of  entrance  and 
exit  to  and  from  their  work  furnished  by  the  company,  and 
the  plaintifl*  and  others  had  a  right  to  its  free  and  uninter- 
rupted use  as  they  always  had;  and  it  was  because  they  were 
'  the  employees  of  the  company  in  the  round-house  that  they 
had  such  right  and  privilege.  It  was  an  essential  part  and 
ingredient  of  the  plaintiff's  contract  of  employment,  and  in- 
cidental to  it,  as  much  as  any  means  and  facilities  for  his 
labor  in  the  round-house  itself  furnished  by  the  company. 

The  plaintiff,  therefore,  while  enjoying  such  privilege  and 
facility,  or  while  passing  along  that  pathway  and  between  the 
opening  of  the  cars,  was  an  employee  and  servant  of  the  com- 
pany as  much  as  while  actually  laboring  for  the  company 
in  the  round-house,  and  as  much  within  his  contract  of  em- 
ployment. On  the  other  hand,  there  was,  by  virtue  of  the 
same  contract,  a  corresponding  duty  of  the  company  to  keep 
that  passage-way  open  for  the  plaintiff,  for  he  had  a  right  to 
be  there  as  an  employee  of  the  company  working  in  the 
round-house.  If  the  company  violated  that  duty,  to  the  plain- 
tiff's injury,  by  its  own  act  or  primary  negligence,  its  liability 
to  respond  in  damages  is  absolute  and  unquestionable;  but,  if 
the  plaintiff  has  this  benefit  or  advantage  by  reason  of  his 
relation  to  the  company  as  an  employee,  he  must  also  suffer 
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the  disadvantage,  if  it  be  such,  of  being  remediless  againet 
the  company,  if  his  injury  in  that  relation  was  caused  by  the 
negligence  of  his  co-employees  or  fellow-servants.  But  this 
will  be  considered  hereafter. 

Our  present  concern  is,  Was  he,  when  injured,  an  employee 
of  the  company?  The  peculiar  facts  of  this  case,  which  make 
him  such,  appear  to  involve  precisely  the  same  principle  as 
that  class  of  cases  where  the  plaintiff  was  being  carried  on 
his  way  from  and  to  his  place  of  labor  by  the  railroad  com- 
pany, by  consent,  custom,  or  contract,  and  was  injured  by  the 
negligence  of  other  employees  of  the  company.  This  carriage 
of  the  plaintiff  was  the  means,  facility,  and  advantage  to 
which  he  was  entitled  by  reason  of  his  being  an  employee  or 
servant,  which  entered  into  and  became  a  part  of  his  contract 
of  employment,  or  were  incidental  and  necessary  to  it  In 
GilTnan  v.  E.  R.  Corp.^  10  Allen,  233,  87  Am.  Dec.  635,  the 
plaintiff  was  a  car-repairer,  and  was  being  carried  on  the  cars 
of  the  company  to  his  home  at  night,  a  distance  of  about  four 
miles,  free  of  charge,  by  the  contract.  He  was  injured  on  the 
way  by  the  carelessness  of  a  switch-man  of  the  company.  It 
was  held  not  only  that  he  was  an  employee  of  the  company 
at  the  time,  but  a  co-employee  of  the  switch-man,  and  could 
not  recover.  In  OiUsfuinnon  v.  8.  J5.  R.  Corp,j  10  Cush.  228, 
the  plaint  ff  was  a  laborer  repairing  the  road-bed  several  miles 
from  his  home,  and  was  being  carried  on  a  gravel  train  to  his 
work  free,  and  by  the  mere  consent  of  the  company,  and  was 
injured  on  his  way  by  the  carelessness  of  those  having  charge 
of  the  train.  Dewey,  J.,  says  in  the  opinion:  ''If  the  plaintiff 
was,  by  the  contract  of  service,  to  be  carried  to  the  place  of 
his  labor,  then  the  injury  was  received  while  engaged  in  the 
service  for  which  he  was  employed,  and  so  falls  within  the  or- 
dinary cases  of  servants  sustaining  an  injury  from  the  negli- 
gence of  other  servants.  If  it  be  not  properly  inferable  from 
the  evidence  that  the  contract  between  the  parties  actually 
embraced  this  transportation  to  the  place  of  labor,  it  leaves 
the  case  to  stand  as  a  permissive  privilege  granted  to  the 
plaintiff,  of  which  he  availed  himself,  to  facilitate  his  labor 
and  service,  and  is  equally  connected  with  it  and  the  relation 
of  master  and  servant,  and  therefore  furnishes  no  ground  for 
maintaining  this  action."  This  expresses  the  exact  principle 
of  this  case.  The  keeping  open  of  this  pathway  between  the 
cars  was  a  permissive  privilege  (established  by  custom  in  this 
case)  granted  to  the  plaintiff,  of  which  he  availed  himself,  to 
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facilitate  his  labor  and  service,  and  is  connected  with  it  and 
the  relation  of  master  and  servant.  In  Seaver  v.  B»  &  M,  R.  R, 
Co.j  14  Gray,  466,  a  carpenter  employed  to  repair  the  fences, 
bridges,  etc.,  of  the  company  was  carried  to  his  work  on  the 
train,  and  was  injured  by  the  negligence  of  the  engineer,  or  of 
those  whose  duty  it  was  to  inspect  the  axles  of  the  cars.  It 
was  held  that  he  was  a  servant  of  the  company,  and  a  ft;llow- 
Bervant  of  the  engineer  and  the  others,  and  could  not  recover. 
The  case  of  Ryan  v.  Chicago  etc.  R,  R.  Co.y  23  Pa.  St.  384, 
is  closely  in  point.  The  plaintiff  was  a  common  laborer  em- 
ployed in  digging  and  filling  cars  with  gravel,  etc.  He  lived 
about  four  miles  distant  from  his  principal  work,  and  it  was 
usual  for  him  and  his  fellow-workmen  to  ride  on  a  gravel 
train  to  and  from  their  work,  and  while  being  so  carried  to  his 
work  he  was  injured  by  the  carelessness  of  those  in  manage- 
ment  of  the  train.  It  was  held  that  he  was  a  mere  servant 
of  the  company,  with  the  privilege  of  riding,  as  a  part  of  his 
business  in  the  gravel  train,  which  was  one  of  the  instruments 
of  his  work;  and  that  ho  sued  in  his  true  relation,  not  as  a 
passenger,  but  as  a  servant;  and  was  injured  by  the  careless- 
ness of  his  fellow-servants,  and  could  not  recover.  In  Tunney 
V.  Midland  R.  R.  Co.,  L.  R.  1  Com.  P.  289,  the  plaintiff  was  a 
laborer  with  others  to  assist  in  loading  a  pick-up  train,  and  it 
was  a  part  of  their  contract  of  service  that  they  should  be 
carried  to  and  from  their  work.  After  his  work  was  done  for 
the  day,  he  was  being  carried  to  the  place  of  his  residence, 
and  on  the  way  was  injured  by  the  negligence  of  the  man- 
agers of  the  train;  and  it  was  held  that  he  was  still  a  servant, 
and  could  not  recover  for  the  negligence  of  his  fellow-servants; 
and  the  case  Gilhhannon  v.  S,  B.  R.  Corp.,  supra,  is  cited  as 
authority  by  Field,  queen's  counsel.  The  case  of  Higgins  v. 
H.  &  St.  J.  R.  R.  Co.,  36  Mo.  418,  is  an  extreme  case  in 
favor  of  this  principle.  The  plaintiff  had  been  employed  as 
a  brakeman,  but  had  ceased  work  for  a  considerable  time,  but 
had  not  been  paid  off.  He  hailed  a  train  and  took  his  place 
with  other  employees,  and  on  his  way  he  was  injured.  It  was 
held  that  he  was  still  an  employee,  and  that  his  case  did  not 
come  within  the  statute  relating  to  the  injury  of  passengers. 
In  Kansas  Pacific  R.  R.Co.  v.  Salmon,  11  Kan.  83,  in  Russell  v. 
Hudson  River  R.  R.  Co.]  11  N.  Y.  134,  in  McQueen  v.  C.  B.  U.  P. 
R.  R.  Co.,  30  Kan.  689,  and  in  Vick  v.  New  York  etc.  R.  R.  Co., 
95  N.  Y.  267,  47  Am.  Rep.  36,  the  plaintiff  was  a  laborer,  be- 
ing carried  by  the  company  to  or  from  his  work,  and  was  in- 
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jnred  by  the  negligence  of  those  in  charge  of  the  train;  and  it 
was  held  that  they  were  fellow-servants  with  him,  and  that  he 
could  not  recover:  See  also  Ross  v.  New  Tort  CerUral  etc.  IL  JZ. 
Co.,  5  Hun,  488. 

There  are  many  other  similar  cases,  but  they  need  not  bo 
cited,  for  the  principle  is  sufficiently  established.  It  is  ques* 
tionable  whether  any  case  conflicting  with  these  cases  can  be 
found.  There  are  cases  which  seem  to  conflict  with  them,  but 
they  are  those  in  which  the  facts  show  that  the  plaintiff  was 
a  passenger  paying  fare,  or  from  whom  fare  could  have  been 
exacted.  But  if  perohance  there  are  such  cases,  we  think 
them  unreasonable,  and  are  not  disposed  to  follow  them. 
But,  again,  it  may  be  said  that  the  plaintiff  was  still  an  em- 
ployee beeause  ho  was  attempting  to  use  the  pathway  between 
the  cars  as  the  only  customary  and  convenient  means  of  ac- 
cess to  and  exit  from  the  round-house  which  the  company  had 
provided  and  was  under  obligation  to  keep  open  and  safe  for 
him  and  his  fellow-workmen  when  he  was  injured.  In  Brydon 
V.  Stewart,  2  Macq.  30,  the  plaintiff  was  a  miner,  and  had  quit 
work  in  mutiny;  and  yet  the  master  was  held  bound  to  pro- 
vide his  safe  exit  from  the  mine  as  an  employee  or  servant. 
We  conclude,  therefore,  that  the  plaintiff  when  injured  was 
an  employee  and  servant  of  the  company,  with  all  the  rights 
and  liabilities  implied  by  that  relation. 

2.  Being  an  employee  and  servant  of  the  company  at  the 
time  he  was  injured,  the  next  question  is,  whether  he  was  a 
co-employee  or  fellow-servant  of  those  in  the  management  of 
the  freight  train,  whose  negligence  caused  the  injury.  The 
allegation  of  the  complaint  is,  that  the  company  ^'  caused  the 
cars  to  be  jammed  together  by  one  of  its  locomotives,  without 
warning,"  etc.  Inferentially,  at  least,  the  negligence  was  on 
the  part  of  the  engineer  of  the  train,  who  was  in  charge  of 
said  locomotive.  But,  at  all  events,  those  in  the  management 
of  the  train,  whether  as  engineer,  brakeman,  or  conductor,  or 
one  of  them,  was  guilty  of  the  negligence.  By  virtue  of  that 
custom,  understanding,  or  contract  by  which  the  cars  were  to 
be  kept  open  for  the  paesage  between  them  of  the  plaintiff 
and  others  employed  in  the  round-house,  the  plaintiff  was  at 
the  time  placed  in  connection  with  those  in  charge  of  the 
train,  and  was  specially  dependent  upon  their  due  care-  and 
prudence  in  keeping  the  train  open  at  that  pathway.  It  was 
the  plaintiff's  business  to  wipe  and  clean  the  engines  and 
prepare  them  for  the  road.    Those  whose  negligence  caused 
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hte  injuTj  had  charge  of  such  an  engine,  through  whoee  in- 
etmmentality  he  was  injured.  The  bosinees  of  the  plaintiff 
and  that  of  him  or  those  whose  negligence  caused  his  injury 
were  not  yerf  remote  from  each  other,  or  in  very  different 
grade  or  department.  They  would  seem  to  be  rather  inti- 
mately connected.  Without  discussing  the  rule  that  has  been 
BO  many  times  before  this  court,  we  are  satisfied  that  this 
case  falls  clearly  within  the  rule  of  co-employees  or  fellow- 
Eorrants.  All  the  cases  abore  cited  to  the  point  that  the 
plaintiff  was  an  employee  held,  also,  that  he  was  a  co-em- 
ployee of  those  in  charge  of  the  train,  and  he  had  nothing  to 
do  with  the  running  of  the  train  whatever,  but  was  simply  a 
common  laborer  on  the  track  of  the  road,  or  a  mechanic  mak- 
ing repairs.  The  fact  that  the  plaintiff  and  those  through 
whoee  negligmce  he  was  injured  are  engaged  in  different  de- 
partments of  the  same  service,  does  not  take  the  case  out  of 
the  rule:  Farweli  v.  Boston  etc.  R.  R.  Co,j  4  Met.  49;  38  Am. 
Dec.  8S9;  Fo$i$r  v.  M.  C.  A.  R.  Co.j  14  Minn.  360;  ManviOe  v. 
C.  it  r.  R.  R.  Co.y  11  Ohio  St.  417;  Whaalan  r.  M.  R.  &  L.  E. 
R.  R.  Co.,  8  Id.  249;  Rdss  v.  New  York  etc.  R.  R.  Co.,  6  Hun, 
488;  McAndrews  v.  Bums,  89  N.  J.  L.  117;  Wright  v.  New  York 
Central  R.  R.  Co.,  26  N.  Y.  562;  Coon  v.  S.  A  U.  R.  R.  Co.,  6^ 
Id.  492;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  St.  432.  A 
member  of  a  repairing  gang  and  an  engine-driver  are  fellow- 
servants  within  this  rule:  Chicago  etc.  R.  R.  Co.  v.  Murphy,  63^ 
m.  836;  5  Am.  Rep.  48;  Rohbach  v.  Pacific  R.  R.  Co.,  43  Mo. 
187;  a  master  mechanic  and  locomotive  engineer:  Hard  v. 
Vermont  etc.  R.  R.  Co.,  32  Vt.  473;  the  brakeman  of  one  train 
and  the  engineer  of  another:  Wright  v.  New  York  Central  R.  R. 
Co.,  supra;  a  watchman  at  a  street-crossing  and  a  switch- 
tender:  Sammen  v.  New  Yorhete.  R.  R.  Co.,  62  N.  Y.  251;  an 
employee  crossing  the  track  on  his  way  to  work  and  the  engine-^ 
driver  who  backs  the  engine  upon  him:  Keyes  v.  Pennsylvania 
R,  R.  Co.,  1  Bannan's  Sup.  Ct.  Dig.  316;  a  car-repairer  and  a 
brakeman:  Nashville  etc.  R.  R.  Co.  v.  Foster,  10  Lea,  351 ;  11  Am. 
A  Eng.  R.  R.  Cas.  180;  a  mechanic  in  the  repair-shop  and  a 
brakeman:  Woruler  v.  Baltirnore  etc.  R.  R.  Co.,  32  Md.  419;  3 
Am.  Rep.  143;  a  section-hand  and  the  engineer:  Clifford  v.  Old 
Colony  R.  R.  Co.,  141  Mass.  564;  Foster  v.  Railway  Co.,  supra; 
CcXtins  V.  St.  Paul  etc.  R.  R.  Co.,  30  Minn.  31;  Boldt  v.  New 
York  CmUral  R.  R.  Co.y  18  N.  Y.  432;  Blake  v.  Maine  Central 
£.  R.  Col,  70  Me.  60;  a  track-man  and  baggage-man:  Moseley 
V.  ChamberMn,  18  Wis.  700;  Bection-*man  and  brakeman: 
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Cooper  V.  M.  &  P.  du  C.  R.  R.  Co.,  23  I<L  668;  a  eboveler  on 
the  track  and  conductor:  Naylor  v.  Chicago  etc.  Ry  Co.,  53  Id. 
661;  Rowland  v.  if.,  L.  S.,  <fr  W.  R.  R.  Co.,  54  Id.  226;  Heine 
V.  Chicago  etc.  Ry  Co.,  58  Id.  525;  brakemen  and  train-men: 
Whitwam  v.  W.  d:  M.  R,  R.  Co.,  58  Id.  408;  car-repairer  and 
train-men:  Luehke  v.  Chicago  etc.  R  R.  Co.,  63  Id.  91;  53  Am. 
Rep.  266;  a  track- walker  and  fireman:  Schvliz  v.  Chicago  etc. 
Ry  Co,,  67  Wis.  616;  58  Am.  Rep.  881. 

Many  of  these  cases  are  cited  in  the  brief  of  respond- 
ent's counsel,  and  others  are  found  in  a  note  to  the  case  of 
McLeod  V.  Ginther,  8  Am.  &  £ng.  R.  R.  Cas.  162.  To  cite  any 
more  analogous  cases  is  unnecessary,  after  so  many  similar 
cases  have  been  decided  by  this  court.  It  is  too  clear  for  ar- 
gument that  the  plaintiff  and  those  whose  negligence  caused 
his  injury  were  co-employees  and  fellow-servants,  and  that  the 
complaint,  for  that  reason,  shows  no  cause  of  action  against 
the  company. 

The  last  point,  that  at  least  the  negligence  in  part  is 
charged  directly  against  the  company  as  the  violation  of  an 
absolute  duty  to  keep  that  pathway  open,  and  that  it  was  a 
question  for  the  jury  as  to  whose  negligence  caused  the  injury, 
is  not  in  the  case.  On  the  demurrer  to  the  complaint,  it  was 
the  duty  of  the  court  to  decide  whether  the  company  was  di- 
rectly charged  with  the  negligence,  or  its  employees;  and, 
having  decided  that  the  complaint  charged  the  managers  of 
the  freight  train  with  the  negligence  that  caused  the  plaintiff's 
injury,  it  decided  also  that  such  persons  were  the  fellow- 
servants  of  the  plaintiff.  We  think  the  county  court  decided 
correctly.  I  must  say  for  myself  that  I  regret  that  such  is  the 
rule;  but  it  has  been  so  long  established  and  so  often  re- 
afSrmed  by  this  court  that  it  is  now  protected  by  the  principle 
of  stare  decisis.  Besides  this,  the  legislature  of  this  state  has 
sanctioned  it  by  repealing  the  statute  which  abrogated  it. 

Taylor,  J.,  dissented. 

By  the  Court.  The  order  of  the  county  court  is  afiSrmed, 
and  the  cause  remanded  for  further  proceedings  according  to 

law. 

•  

The  ground  upon  which  Taylor,  J.,  dissented  was,  that  the  plaintiff  waa 
not  in  the  employment  of  the  company  when  the  accident  happened,  and  it 
was  argued  by  him  that  no  case  "  can  be  found  where  a  court  has  held  that  an 
employee  was  in  the  service  of  his  employer  so  as  to  subject  him  to  the  rule 
that  he  assumes  the  risk  of  bis  employment  and  the  dangers  incident  thereto 
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from  the  careleesneas  of  his  co-employees  while  coming  to  hii  place  of  em« 
ployment  or  returning  therefrom,  unless  he  was  doing  so  under  an  express  or 
implied  agreement  with  his  employer  to  carry  him  to  or  from  his  place  of 
employment,  and  when  he  was  in  fact  being  so  carried  upon  the  cam  or  other 
means  of  transportation  furnished  by  his  employer.  In  all  the  cases  I  can 
find  in  which  that  precise  question  has  arisen,  the  courts  have  held  that  while 
going  to  and  returning  from  the  place  of  his  employment  after  his  day*B  work 
was  finished  and  before  it  commenced  again  on  the  next  working-day,  he  was 
not  in  the  employ  of  the  master,  and  so  does  not  assume  the  risk  of  the  care* 
lessnessor  neglect  of  the  other  employees  of  the  master."  The  following 
cases  are  cited  as  limiting  the  doctrine,  to  the  rule  as  above  indicated,  and 
also  as  authorities  supporting  the  same:  Vick  v.  K.  Y,  C.  dt  H,  R.  R,  Co,, 
•5  N.  Y.  267,  270;  47  Am.  Rep.  36;  RusseU  v.  Iludaon  R,  R.  Co.,  17  N.  Y. 
134;  GnUhanwm  v.  S.  B,  R.  Corp,  10  Cush.  228;  Seaver  v.  B,  A  M,  R, 
Co,,  14  Gray,  4C6;  Karuas  Pacific  R.  R,  Co.  v.  Salman,  11  Kan.  83;  McQueen 
r,  C,  B.  U,  P.  R,  Co,,  30  Id.  689;  Higfjine  v.  JL  A  St,  J,  R,  Co,,  36  Mo. 
432;  Bahxt  v.  PeUU,  70  Pa.  St.  477,  483;  Bait,  A  0,  R,  R,  Co,  v.  State,  33 
Md.  542,  C65;  Abell  v.  W,  M,  R.  Co,,  63  Id.  433,  441;  Broderick  v,  D,  U. 
Depot  Co.,  56  Mich.  261,  267,  268;  56  Am.  Rep.  382;  Hutchinaon  v.  N,  Y.  S 
B.  R.  Co,,  6  Eng.  R.  R.  Cas.  580,  588;  O'DonneU  v.  A,  V.  R.  Co.,  59  Pa.  St. 
239;  98  Am.  Dec.  336;  Russell  ▼.  H,  R,  R,  Co,,  5  Duer,  39,  and  explaining 
Brydon  v.  Stewart,  2  Macq.  30. 

Who  arb  ash  are  not  Fellow-ssryakts:  Tiemey  ▼.  Minneapolis  etc, 
R.  R.  Co.,  53  Am.  Rep.  35,  and  note  45;  note  to  Fisk  v.  Central  Paeifie  R,  R, 
Co.,  I  Am.  St.  Rep.  31-33.  In  the  latter  note  is  cited  the  case  of  Keyes  ▼. 
Railway  Co,,  1  Bannan's  Sup.  Ct.  Dig.  316,  where  it  is  held  that  an  employee 
who  crosses  the  track  in  going  to  work  is  a  co-employee  with  the  engine-driTer 
who  backs  the  train  upon  him.  In  Oilman  v.  Eastern  R.  R.  Co.,  87  Am.  Dec 
635,  and  Vkk  v.  New  York  etc  R,  R,  Co.,  47  Am.  Rep.  36,  it  was  held  that 
an  employee,  while  carried  to  and  from  work  on  the  employer's  train,  is  a 
co-employee  with  the  engineer  of  the  train. 


Clark  v.  Chicago  and  Northwestern   K'y  Co. 

[70  WlBCOMSIM,  698.] 

CoMPLAiifT  A0AUV8T  PiTBLic  NuiSAKOE,  to  form  basis  of  action,  must  allege 
a  special  damage  peculiar  to  the  plaintiff,  and  resulting  from  an  injury 
of  a  different  character  from  that  suffered  by  the  rest  of  the  public;  nor 
must  the  damages  alleged  rest  entirely  in  contemplation. 

A  GENERAL  demurrer  to  the  complaint  was  sustained^  and 
from  the  order  thereon  the  plaintiff  appealed. 

Moses  Hooper,  for  the  appellant. 

JenkiriSj  Winklery  and  Smith,  for  the  respondent. 

Lyon,  J.     One  who  eustains   special   damage   peculiar  to 
himself,  either  in  person  or  in  property,  from  a  public  nui- 
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Bance,  whether  such  damage  be  direct  or  consequential,  may 
recover  the  same  of  the  person  or  corporation  creating  or  main- 
taining such  nuisance.  But  it  is  essential  to  a  recovery  in 
such  case  that  the  plaintiff  prov^  the  damages  are  special  to 
himself;  that  is,  that  they  result  f:orj  rn  injury  of  a  different 
character  from  the  injury  suffered  Ly  the  rest  of  the  public, 
and  not  a  part  of  the  common  injury  caused  by  the  nuisance. 
"  It  is  not  enough,"  says  Mr.  Wood,  in  his  treatise  on  nui- 
sance, 'Hhat  he  has  sustained  more  damage  than  another;  it 
must  be  of  a  different  character,  special  and  apart  from  that 
which  the  public  in  general  sustains,  and  not  such  as  is  com- 
mon to  every  pereon  who  exercises  the  right  that  is  injured." 
The  above  proposition  is  well-settled  law:  See  Wood  on  Nui- 
sance, sec.  646,  and  cases  cited  in  notes. 

It  is  sometimes  diflScuit  to  determiue,  under  the  above  rule, 
whether  an  alleged  injury  to  an  individual,  caused  by  a  com- 
mon nuisance,  is  or  is  not  of  a  kind  that  gives  him  a  private 
action  to  recover  damages  therefor.  To  aid  in  determining 
that  question,  other  rules  have  been  laid  down  by  the  courts 
and  text- writers,  one  of  which  is,  that  a  distinction  must  be 
made  between  actual  present  damages  and  those  which  rest  in 
contemplation.  While  in  a  prop>er  case  the  former  may  be  re- 
covered in  a  private  action,  the  latter  cannot:  Wood  on  Nui- 
sance, sec.  659.  A  man  may  desire  to  do  any  given  thing,  and 
may  be  able  to  show  that  he  would  have  saved  a  certain  sum 
of  money  could  he  have  performed  the  desired  act.  In  one 
sense  he  has  suffered  damage  because  of  such  inability.  This, 
however,  is  purely  contemplative  damage.  But  when  he  en- 
deavors to  do  an  act  and  fails,  and  suffers  loss  thereby,  this 
may  be  actual,  present  damage,  within  the  above  rule.  Under 
this  rule,  a  mere  obstruction  to  a  highway  on  which  a  person 
desires  to  travel,  but  who  makes  no  attempt  to  do  so,  although 
it  exposes  him  to  inconvenience  and  loss,  is  not  ground  for  a 
private  action  for  damages.  Such  damages  rest  in  contempla- 
tion, within  the  meaning  of  the  rule. 

It  is  believed  that  every  case  in  this  court  in  which  private 
actions  for  damages  resulting  from  common  nuisances,  or  for 
injunctions  to  restrain  their  erection,  have  been  sustained, 
comes  fairly  within  the  rule  first  above  stated,  and  that  none 
of  them  trench  upon  the  rule  last  stated;  that  is  to  say, 
in  each  case  actual,  present  damages,  special  and  peculiar  to 
the  plaintiff,  were  proved.  Thus  the  alleged  nuisance  in  Wal- 
ler  V.  Shepardson,  2  Wis.  384,  CO  Am.  Dec.  423,  greatly  im- 
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paired  the  value  and  lawful  use  by  the  complainant  of  hia 
wharf.  In  Barnes  v.  Racine^  4  Wis.  454,  it  interfered  with  the 
convenient  use  of  the  plaintiff's  lots,  wharfs,  ship-yards,  and 
mills,  and  impaired  their  value.  In  Williavis  v.  Smithy  22  Id. 
594,  it  cut  off  (or  would  have  done  so)  the  only  way  of  access 
to  the  premises  of  plaintiffs.  In  Enos  v.  Hamilton,  27  Id.  256, 
it  shut  off  access  to  plaintiff's  mill,  and  deprived  him  of  the 
use  thereof,  and  prevented  him  from  seasonably  stocking  it  for 
future  work.  In  Wisconain  River  Imp.  Co,  v.  Lyons,  30  Id.  61, 
it  caused  a  loss  to  the  plaintiff  of  six  hundred  dollars  in  tolls. 
In  Greene  v.  Nunnemacher,  36  Id.  50,  it  drove  customers  from 
the  plaintiff's  saloon  and  tavern,  diminished  his  profits,  and 
injured  the  health  of  himself  and  family.  And  in  Gates  v.  N, 
P.  R.  R.  Co.j  64  Id.  64^  it  stopped  or  delayed  the  boats  and 
rafts  of  the  plaintiff  in  their  actual  passage  down  a  navigable 
river,  to  his  great  damage. 

The  complaint  in  this  action  contains  no  averments  bring- 
ing it  within  either  of  the  above  cases,  nor,  it  is  believed, 
within  any  other  case  ever  decided  by  this  court.  The  com- 
plaint herein  alleges  that  the  plaintiff  owns  a  steam-yacht, 
upon  which  he  desires  to  travel  daily  and  carry  passengers 
between  Neenah  and  Appleton;  that  in  his  business  of  a  man- 
ufacturer he  is  largely  interested  in  transporting  freight  up 
and  down  the  Fox  River,  past  the  point  where  defendant's 
bridge  is  located,  and  would  transport  such  freight  by  river 
but  for  the  bridge;  but  now,  boat,  passengers,  and  freight  have 
to  take  a  circuitous  route  by  reason  of  the  bridge.  The  com- 
plaint fails  to  state  where  the  plaintiff's  business  is  carried 
on,  or  that  he  owns  any  property  affected  by  the  alleged 
nuisance,  or  that  he  has  ever  made  any  attempt  to  pass  the 
bridge,  or  that  he  has  any  riparian  rights  affected  by  it.  The 
whole  substance  of  the  complaint  is,  that  the  plaintiff  desires 
to  navigate  the  Fox  River  where  the  bridge  stands,  with  his 
yacht,  and  to  transport  passengers  and  freight  up  and  down 
the  river  at  that  point,  but  cannot  do  so  because  of  the  bridge, 
and  is  compelled  to  take  a  longer  route  to  reach  desired 
points.  If  there  is  any  element  of  special  damage  alleged  in 
the  complaint,  —  damage  not  suffered  by  the  whole  public 
who  navigate  or  may  desire  to  navigate  Fox  River  between 
the  same  points,  —  we  have  failed  to  discover  it.  Moreover, 
the  damages  alleged  rest  entirely  in  contemplation,  within  the 
rule  above  stated. 

We  are  satisfied  that  the  complaint  fails  to  state  a  cause  of 
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action  for  private  damages,  and  hence  that  the  ciicnit  court 
properly  sustained  the  demurrer  thereto. 
By  the  Coubt.    Order  a£Birmed. 


DaKAOB  ICUBT  BB  SFBCIAL  AHD  PBCULIAB  to  PxBSQN  to  TClfABTiB  HlM  TO 

Maottain  AcnoN  tor  Common  Nuisangb:  Brown  v.  Waitom,  74  Am.  Dm. 
482,  and  note  484;  and  see  also,  to  lubstantudly  the  same  effect^  note  to  3,  C 
E.  /?.  Co,  y.  Moore  and  Philpot,  73  Id.  786.  And  aee  Prke  t.  Oratt,  4  Am. 
St.  Rep.  601,  and  note. 


SOHWEIOKHART    V.    StUBWH. 

[71  WI800N8IN,  1.J 

Iv  ConiTTEBCLAiM  STATES  Facts  which  would  oonatitate  an  affiimattre  omim 
of  action  bat  it  is  indefinite  and  uncertain  as  to  the  unoont  of  damages 
sustained,  its  defects  should  be  taken  advantage  of  by  motion  that  it  be 
made  more  definite  and  certain,  and  not  by  demurrer. 

Ck>UNTERCLAiM.  —  In  ACTION  ON  CONTRACT  f or  fumishing  building-stone, 
a  counterclaim  for  damages  for  delay  in  fumishing  the  material,  which 
states  that  defendant  was  ready  and  willing  to  receiTO  the  same,  and 
otherwise  states  a  good  affirmative  cause  of  action,  need  not  ATsr  that 
he  was  ready  to  pay  for  the  stone,  as  his  contract  is  sufficient  as  to  his 
liability  and  plaintiff's  payment  on  deUvery. 

Id. — In  Action  on  Contract  to  furnish  building-stone^  defendant  may 
counterclaim  for  damages  for  delay  in  delivering  and  failure  to  deliver  a 
part  of  such  stone,  though  he  received  that  deHvered  without  objeotioD, 
and  used  it  so  that  it  could  not  be  returned. 

Fiebing  and  KiUileaj  for  the  appellant. 
Stark  and  Sutherland^  for  the  respondents. 

Obton,  J.  The  respondents  were  engaged  in  quarrying  and 
dealing  in  building-stone.  The  appellant  had  contracted  to 
build  a  county  jail  for  Milwaukee  County.  The  respondents 
agreed  to  deliver  to  the  appellant,  in  the  city  of  Milwaukee, 
"all  the  building-stone  needed  or  required  by  [him]  in  or 
about  the  erection  or  construction  of  said  jail  building, 
promptly  and  punctually,  whenever  [he]  might  want  the 
same  for  such  purpose,  and  without  any  delay  on  their  part," 
at  certain  agreed  rates.  This  action  is  for  the  recovery  of  the 
balance  unpaid  for  the  delivery  of  said  stone.  The  appellant 
answered,  among  other  things,  by  way  of  counterclaim,  '^  that 
said  plaintiffs  have  neglected  and  failed  to  perform  said  agree- 
ment on  their  part,  in  that  they  did  not  furnish  and  deliver 
such  stone  promptly  and  punctually  when  the  same  was 
wanted  and  needed  by  this  defendant  for  such  purpose,  as 
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they  bad  agreed  and  bound  themselves  to  do,  but  compelled 
him  to  wait  for  such  stone  for  an  unreasonably  long  time  after 
they  had  been  requested  and  ordered  by  this  defendant  to 
deliver  the  same;  that  this  defendant,  at  said  times,  as  the 
plaintiffs  well  knew,  was  at  work  upon  such  building  with  a 
large  number  of  men,  and  that  by  reason  of  such  failure, 
fault,  and  neglect  on  part  of  said  plaintiffs  in  not  delivering 
such  stone  promptly  and  punctually,  as  they  had  so  bound 
themselves  and  agreed  to  do,  this  defendant  was  actually  and 
necessarily  hindered  and  delayed  in  executing  and  completing 
such  work,  and  by  reason  of  said  premises  suffered  and  sus- 
tained great  loss  of  time,  ....  and  necessarily  incurred  an 
expense  of  about  four  hundred  dollars,  in  that  he  was  com* 
pelled  to  and  actually  did  procure  and  purchase  such  stone 
elsewhere,  all  of  which  to  the  great  damage  of  this  defendant, 
for  which  he  claims  the  sum  of  four  hundred  dollars."  The 
defendant  prays  that  the  plaintiffs'  complaint  be  dismissed, 
and  for  judgment  against  the  plaintiffs  upon  his  counterclaim 
for  four  hundred  dollars  and  costs.  The  plaintiffs  replied  to 
said  counterclaim  that  they  did  deliver  such  stone  as  agreed, 
and  that  the  same  was  received  by  said  defendant  without 
objection.  On  the  trial,  the  respondents  objected  to  any  evi- 
dence of  said  counterclaim,  "because  it  does  not  state  facts 
sufficient  to  constitute  a  counterclaim,"  and  the  court  sus- 
tained said  objection,  and  directed  the  jury  to  render  a  verdict 
for  the  plaintiffs  for  the  amount  of  their  claim.  On  this 
appeal,  the  alleged  error  of  sustaining  the  objection  to  any 
evidence  of  said  counterclaim  is  the  main  ground  urged  for 
the  reversal  of  the  judgment,  and  it  is  unnecessary  to  con- 
sider any  other.  Those  parts  of  the  answer  pertinent  to  this 
question  have  only  been  quoted.  To  sustain  this  ruling  of  the 
court,  the  respondents'  counsel  contends: — 

1.  That  the  counterclaim  as  to  the  breach  and  damages 
incurred  thereby  is  too  indefinite  to  constitute  a  substantive 
cause  of  action,  and  that  it  should  allege  with  distinctness 
the  nature  of  the  damages  sustained,  and  the  definite  dam- 
ages sustained.  In  view  of  the  well-established  rule,  that  on 
a  demurrer  ore  ienus  the  pleading  should  be  liberally  con- 
strued, we  think  that  this  counterclaim  states  the  main  facts 
which  would  constitute  an  affirmative  cause  of  action.  It 
states  that  by  the  unreasonable  delay  the  defendant  suffered 
damages  in  the  sum  of  four  hundred  dollars,  by  loss  of  time 
and  expenses.    The  building  was  delayed  by  it,  and  the  de* 
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fendant  had  many  hands  employed,  and  that  he  was  compelled 
to  proems  stone  elsewhere,  etc.  If,  as  to  these  facts,  the 
counterclaim  ia  too  indefinite  and  uncertain,  the  remedy  is 
pointed  out  by  the  statute.  A  motion  may  be  made  to  com- 
pel the  defendant  to  make  it  more  definite  and  certain:  R.  S., 
sec.  2683. 

2.  That  the  counterclaim  ought  to  state  that  the  defendant 
was  ready  and  willing  to  receive  the  stone  at  the  proper  time 
and  to  pay  for  the  same.  As  to  his  being  ready  to  receive  the 
same,  the  defendant  alleges  that  he  particularly  requested 
and  ordered  the  delivery  of  the  stone  under  the  contract;  and 
as  to  his  being  ready  to  pay  for  the  same,  his  contract  is  suffi- 
cient as  to  his  liability  and  the  plaintiffs'  security  for  payment 
on  delivery. 

3.  The  third  contention  is  the  main  one, — that  the  answer 
shows  that  the  defendant  received  the  stone  without  objection 
and  had  used  them,  so  that  they  could  not  be  returned;  and  that 
therefore  he  could  not  counterclaim  for  damages  for  the  delay. 
That  which  was  recoupment  in  New  York  and  some  other 
states  before  the  codes  is  now  a  counterclaim  under  the  stat- 
ute: 1.  '^A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintififs  claim,  or  connected  with  the  subject  of  the  action  ": 
R.  S.,  sec.  2656.  The  doctrine  of  recoupment  would  seem 
to  be  most  applicable  to  just  such  a  case  as  this:  ^'The  right 
of  the  defendant  in  the  same  action  to  claim  damages  from 
the  plaintiff,  either  because  he  has  not  complied  with  some 
cross-obligation  of  the  contract  upon  which  he  sues,  or  because 
he  has  violated  some  duty  which  the  law  imposed  upon  him 
in  the  making  or  performance  of  the  contract ":  McAUister  v. 
Reab,  4  Wend.  483;  McAllister  v.  Reab,  8  Id.  109;  Mayor  v. 
Mabie^  13  N.  Y.  151;  Epperly  v.  Bailey^  3  Ind.  72;  Robertson 
V.  Davenportj  27  Ala.  574;  Wheat  v.  Dotson^  12  Ark.  699;  Culver 
V.  Blake,  6  B.  Mon.  628;  Ward  v.  FeUers,  3  Mich.  281;  Hig- 
gins  V.  Lee,  16  111.  495.  But  there  was  a  limitation  to  recoup- 
ment which  does  not  exist  in  the  statutory  counterclaim  in  this 
class  of  cases.  The  damages  were  limited  to  defeat  the  plain- 
tifi's  claim,  and  for  no  excess,  and  no  action  could  be  brought 
for  the  excess.  At  least  it  was  so  held  in  many  of  the  states. 
The  very  nature  of  recoupment  was  such  that,  aside  from  it, 
the  plaintifif  might  be  entitled  to  recover;  but  against  such  re- 
covery, the  defendant  might  recoup  his  damages  on  account 
of  the  plaintiff's  violation  of  the  contract.     It  is  peculiarly  ap- 
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plicable  to  that  class  of  cases  where  the  plauitiff  is  bound  to 
deliver  certain  material  necessary  to  some  work  or  engagement 
of  the  defendant,  and  which  he  well  knows  he  must  receive 
even  long  after  the  time  fixed  by  the  contract,  or  suffer  far 
greater  damages  than  by  the  mere  delay  of  delivery.  In  such 
a  case,  the  plaintiff  may  be  entitled  to  recover  on  the  ground 
that  the  defendant  had  received  and  used  the  material,  and 
the  defendant  be  entitled  to  recoup  his  damages  suffered  by 
the  delay  or  any  other  violation  of  the  contract  by  the  plain- 
tiff, to  the  extent  of  the  plaintiff's  claim.  The  substitution  of 
the  statutory  counterclaim  in  such  cases  does  not  change  its 
nature  in  these  respects.  This  doctrine  has  been  so  long  estab- 
lished in  this  state,  we  need  not  go  to  other  states  for  author- 
ity. 

In  Oetty  v.  RountreCj  2  Pinn.  379,  54  Am.  Dec.  138,  the  plain- 
tiff, as  the  manufacturer,  contracted  to  deliver  to  the  defend- 
ant a  pump  designed  to  exhaust  water  from  a  mine,  and  there 
was  an  implied  warranty  that  it  would  answer  the  purpose 
for  which  it  was  intended;  the  defendant  received  and  used  the 
pump,  and  in  an  action  for  its  price  he  was  allowed  to  reduce 
it  by  his  damages  for  its  failure  to  work  well  by  reason  of  its 
improper  construction.  The  court  says:  "To  return  it  and  re- 
sort to  an  action  for  the  recovery  of  their  money  paid  would 
have  been  but  adding  to  their  losses."  The  case  of  Fiak  v. 
Tank,  12  Wis.  276,  78  Am.  Dec.  737,  was  decided  upon  the  au- 
thority of  the  above  case,  and  is  especially  applicable  to  this 
case.  That  was  an  action  for  breach  of  a  contract  to  make 
and  set  up  on  a  steamboat,  engines,  etc.,  suitable  for  propel- 
ling the  same,  and  for  damages  by  delay  and  defective  con- 
struction.   The  engine  was  received  and  used. 

One  of  the  points  made  by  the  counsel  in  that  case  was, 
that  ^'  the  machinery  was  accepted  and  reduced  to  use  by  the 
plaintiff  without  any  sufficient  notice  that  he  would  claim 
damages."  That  is  the  main  point  made  by  the  respondent's 
counsel  in  this  case.  After  that  case,  the  doctrine  ought  to 
have  been  treated  as  settled  for  this  state,  for  the  arguments 
and  opinion  are  very  full  and  elaborate.  This  doctrine  is 
equally  favorable  to  the  vendor,  for  where  the  contract  is  ap- 
portionable,  as  in  this  case,  and  after  the  delivery  of  part  and 
on  failure  to  deliver  the  whole,  he  may  sue  for  the  contract 
price  of  that  already  delivered,  and  the  defendant  may  counter- 
claim his  damages  against  the  plaintiff's  claim  for  the  violation 
of  the  contract  in  not  delivering  the  whole:  Qoodmin  y.  MerriUy 
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13  Wis.  659.  In  Ketehum  v.  Wells,  19  Id.  84,  the  contract  was 
to  deliver  stave  bolts  to  the  defendants;  to  bo  manufactured 
into  barrels.  Those  received  and  used  were  not  of  good  quality, 
and  the  defendant  was  allowed  to  counterclaim  his  damages 
against  the  price  of  those  delivered.  The  cases  in  this  court 
cited  by  the  learned  counsel  of  the  respondents  to  this  point 
are  not  applicable  to  such  a  case.  The  plaintiffs  knew  for 
what  purpose  the  stone  they  were  to  deliver  was  to  bo  used,  and 
are  presumed  to  have  known  the  consequences  of  the  delay. 
This  case  is  a  strong  one  for  the  application  of  this  doctrine. 
The  defendant  was  compelled  to  receive  the  stone,  although 
out  of  time,  or  suffer  still  greater  loss.  The  objection  to  any 
evidence  under  the  counterclaim  ought  to  have  been  overruled, 
for  the  counterclaim  was  clearly  sufficient. 

By  the  Coubt.  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  to  the  superior  court  of 
Milwaukee  County  for  a  new  trial. 


Damaob  iob  Vajljjbm  to  Bzxoura  or  for  deUy  in  eacecatiiig  a  oontaract 
at  the  time  stipolatad  may  be  reoonped  in  an  action  to  recoTer  the  contract 
prioe:  Abbot  ▼.  OtUeh,  71  Am.  Dec  635,  and  note  644;  Grifin  y.  Coher,  69  Id. 
718. 

CoinrnatOLAiK  xs  thb  Subjsot  of  a  Notb  to  Woodruff  t,  Oamer,  89  Am. 
Dec.  482-489. 
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[71  WiflCONnV,  64.] 

Pabol  Evidxnob  ot  Wabbantt  Outbids  of  Dkid. — Damagee  aooming 
from  breach  of  warranty  of  the  quality  of  land  conveyed  hy  deed  may 
be  proved  by  parol,  to  defeat  an  action  on  a  note  for  a  portion  of  the  pnr« 
chaae  price,  and  this,  though  the  deed  contains  only  the  ordinary  and 
nsnal  coTcnants,  and  the  covenant  as  to  quality  is  not  in  writing. 

Rwnaia  and  Dwdap,  and  Oearge  E.  Suth^rland^  for  the  ap- 
pellant. 

Waring^  Eichsta^dtj  and  Niskemj  for  the  respondent. 

Orton,  J.  This  action  was  brought  to  recover  the  unpaid 
balance  of  a  four-hundred-dollar  note,  given  by  the  defend- 
ants to  the  plaintiff  as  the  difference  on  an  exchange  or  trade 
of  lands.  The  defense  was,  that  the  plaintiff,  as  an  in- 
ducement to  the  trade,  represented,  stated,  and  warranted  to 
the  defendants,  immediately  before  said  sale,  that  part  of 
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eaid  land — being  about  forty  acres — was  and  were  good  hay 
meadow;  that  said  lands  were  then  covered  with  snow,  so  that 
thev  could  not  be  examined  so  as  to  ascertain  their  character 
in  that  respect,  and  the  defendant  did  not  know  of  their  char- 
acter as  hay  meadow  or  otherwise,  except  what  the  plaintiff 
had  so  told,  represented,  and  warranted,  and  that  it  was  im- 
possible for  him  then  to  see  or  know  that  the  plaintiff's  state- 
ments, representations,  and  warranty  were  false  and  not  true; 
and  that,  putting  faith,  confidence,  and  reliance  in  and  upon 
such  statements,  representations,  and  warranty,  and  believing 
the  same  to  be  true,  the  defendants  made  the  said  trade  or 
exchange  and  gave  the  said  notes  as  the  supposed  difference 
between  the  value  of  said  tracts  of  land;  that  in  fact  and 
truth  said  lands  were  not  as  they  were  so  stated,  represented, 
and  warranted  to  be,  and  that  not  more  than  fifteen  acres  of 
said  land  were  good  hay  meadow,  or  would  produce  or  raise 
good  hay,  but  were  nearly  or  wholly  worthless,  and  of  much  less 
vahic  than  they  would  have  been  if  they  had  been  as  so  stated, 
represented,  and  warranted,  and  were  worth  $250  less  than 
they  would  have  been  had  they  been  as  so  stated,  represented, 
and  warranted;  and  that  the  defendants  were  thereby  damaged 
in  said  sum  of  $250,  which  they  recouped  against  the  plain- 
tiff's claim;  and  no  judgment  for  any  excess  is  demanded. 
On  the  trial  the  defendants  made  many  attempts  and  asked 
man}'  questions  to  prove  the  said  false  statements,  represen- 
tations, and  warranty  set  forth  in  their  answer;  but  on  ob- 
jection,—  1.  That  it  is  parol  evidence  in  regard  to  the  sale 
of  land;  and  2.  That  it  appears  in  the  deed  there  are 
several  warranties,  and  you  cannot  add  other  warranties  by 
parol,  —  the  court  ruled  out  all  of  such  evidence,  and,  on  mo- 
tion, directed  a  verdict  for  the  plaintiff  for  the  whole  amount 
of  his  claim.  Prom  the  judgment  entered  upon  said  verdict 
this  appeal  is  taken. 

If  this  defense  may  be  proved  by  parol,  then  there  is  no 
question  but  what  it  constitutes  recoupment,  —  "the  right 
of  the  defendant,  in  the  same  action,  to  claim  damages  from 
the  plaintiff,  either  because  he  has  not  complied  with  some 
cross-obligation  of  the  contract  upon  which  he  sues,  or  because 
he  has  violated  some  duty  which  the  law  imposed  upon  him  in 
the  making  or  performance  of  that  contract":  Schweickhart  v. 
StuewCjll  Wis.  1  [ante,  p.  190].  The  question,  therefore,  pre- 
sented by  the  numerous  exceptions  is  narrowed  down  to  this: 
May  the  damages  accruing  to  the  d('fendants  from  the  breach 
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of  the  plaintiff's  warranty  of  the  quality  of  the  land  conveyed  to 
the  defendants,  by  deed  in  this  exchange  of  land,  be  proved  by 
parol  to  defeat  the  plaintiff's  claim?  The  circoit  court  held 
that  they  could  not.  The  ground  assumed  by  the  learned 
counsel  of  the  respondent  is,  that  the  deed  contained  all  the 
covenants  which  could  be  proved;  and  the  contract  of  the 
parties  being  in  writing,  parol  evidence  could  not  be  given  to 
alter,  vary,  change,  or  add  to  it.  As  a  general  rule,  when  the 
contract  of  the  parties  is  reduced  to  writing  and  is  apparently 
complete,  the  written  instrument  is  supposed  to  contain  the 
whole  contract,  and  it  cannot  be  varied  by  parol.  This  per- 
haps is  the  universal  rule  in  respect  to  contracts  relating  to 
personal  property.  But  contracts  in  respect  to  the  sale  and 
conveyance  of  land  form  an  exception  to  this  general  and 
salutary  rule.  It  might  be  more  proper  to  say  that  such  con- 
tracts do  not  come  within  the  general  rule.  Preceding  the 
conveyance,  there  is,  of  course,  always  an  agreement  of  sale. 
The  deed  may  contain  a  very  small  part  of  such  contract. 
The  deed  is  made  only  in  execution  of  the  contract.  It  does 
not  attempt  to  state  the  entire  agreement  in  respect  to  the 
subject-matter,  but  is  merely  adapted  to  transfer  the  title  in 
part  execution  of  the  contract,  and  is  manifestly  incomplete. 
Deeds  are  supposed  to  contain  only  the  ordinary  covenants  of 
title,  and  seldom,  if  ever,  contain  a  covenant  of  warranty  in 
respect  to  the  quality  of  the  land.  This  deed  is  in  the  ordi* 
nary  form,  and  contains  only  the  ordinary  covenants.  There- 
fore an  agreement  or  covenant  of  warranty  as  to  the  quality 
of  the  land,  and  as  to  many  other  things  which  were  a  part 
of  the  prior  or  contemporaneous  agreement  of  sale,  may  be 
shown  by  parol.  Such  evidence  does  not  affect  the  deed  or 
change  it  in  any  respect. 

This  court  has  recognized  thisexcepticHi  in  respect  to  deeds 
of  conveyance  in  Hahn  v.  Doolittley  18  Wis.  196;  76  Am.  Dec. 
757;  and  in  Hubbard  v.  Marshall,  50  Wis.  326.  This  is  the 
general  doctrine  of  the  courts  of  this  country:  Wood  on  Pre- 
sumptive Evidence,  5690;  2  Wharton  on  Evidence,  sec.  1026; 
Chapin  v.  Dobson,  78  N.  Y.  74;  34  Am.  Rep.  512.  The  doc- 
trine is  well  expressed  in  Miller  v.  Fichihom,  31  Pa.  St.  260: 
"A  conveyance  of  land  may  be  complete  for  its  purpose, 
which  is  to  declare  and  prove  the  fact  of  conveyance;  yet  very 
naturally  and  commonly  it  is  but  a  part  execution  of  a  prior 
contract,  and  parol  evidence  is  admissible  to  show  the  true 
oonsideration  for  which  it  was  given,  and  all  other  parts  of  the 
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iranBaciion,  provided  the  fact  of  conveyance  be  not  affected 
by  it":  Carr  v.  Dooley,  110  Mass.  294;  McCormiclv.  Cheevers, 
124  Id.  262.  In  Ludeh  v.  Sutherland,  87  111.  481,  29  Am. 
Rep.  66,  the  sale  and  the  conveyance  were  for  140  acres  of 
land,  and,  as  a  part  of  the  agreement  of  sale,  if  on  a  resurvey 
the  tract  should  contain  more  than  140  acres,  the  grantee  was 
to  pay  for  it  at  the  same  rate,  and  if  less,  the  grantor  should 
restore  the  excess  paid  or  promised.  This  agreement  was 
allowed  to  be  proved  by  parol,  and  such  excess  was  recouped 
against  the  note  of  the  grantee  in  suit.  In  Buzzell  v.  Willardy 
44  Vt.  44,  it  was  port  of  the  contract  of  sale  that  the  grantor 
should  put  a  wheel  into  the  mill.  It  was  allowed  to  be  proved 
by  parol:  See  also  Ingersoll  v.  Truebody,  40  Cal.  603;  Kings- 
bury v.  MoaeSy  45  N.  H.  223.  It  is  useless  to  prolong  the  cita- 
tion of  authorities  beyond  the  above,  which  were  furnished  by 
the  counsel  of  the  appellant.  This  doctrine  is  not  shaken  or 
even  affected  by  the  authorities  in  the  brief  of  the  respond- 
ent's counsel.  They  relate  to  agreements  which  are  supposed 
to  be  wholly  reduced  to  writing,  and  in  respect  to  personal 
property  and  other  transactions. 

By  the  Court.    The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Pabol  EvmxNci^  when  Admissible  to  Show  Wabkastt  Outsidb  ov 
CoNTBACT.  — lio  rule  of  law  ia  better  settled  or  more  firmly  established  than 
that,  where  a  contract  for  the  sale  of  property  is  reduced  to  writing,  it  is  not 
competent  for  th^  parties  to  introduce  parol  evidence  to  ingraft  new  terms 
or  conditions  tliercon  in  the  nature  of  a  warranty.  No  citation  of  authority 
is  needed  to  substantiate  the  rule  that  where,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  the  parties  have  deliberately  put  their  contract  into  a  writ- 
mg,  which  is  evidently  complete  in  itself,  and  couched  in  such  language  as 
imports  a  legal  obligation,  it  is  conclusively  presumed  that  they  have  intro- 
duced into  the  written  instrument  all  material  terms  and  circumstances 
relating  thereto,  and  consequently  all  prior  conversations  and  negotiations  are 
deemed  to  be  merged  therein,  and  parol  evidence  of  conversations  held  be- 
tween the  parties,  or  of  declarations  made  by  either  of  them,  whether  before 
or  after  the  completion  of  the  contract,  will  be  rejected.  But  where  the 
contract  as  expressed  in  the  writing  is  manifestly  incomplete,  parol  evidence- 
is  admissible  to  show  a  contemporaneous  agreement  that  tlio  property  should 
be  of  a  particular  quality,  kind,  or  quantity;  or  if  such  contract  consists  of 
an  informal  bill  or  receipt  not  intended  to  embrace  the  entire  contract,  parol 
evidence  of  a  warranty  is  admissible:  Balm  v.  DooUule,  18  Wis.  19G;  8G  Am. 
Dec.  757;  Cliajprn  v.  Dobson,  78  N.  Y.  74;  34  Am.  Rep.  512;  BaUciinian  v. 
Pierce,  3  Hill,  171;  Stacy  v.  Kemj>,  97  Mass.  ICS;  AtioaUr  v.  Clancy,  107  Id. 
369;  Hogina  v.  PlywpUm,  11  Pick.  97;  Scoit  v.  Swet,  2  it.  Greene,  224. 
Perhaps  the  leading  case  on  this  topic  is  Uiac  of  Chapin  v.  DoUou,  supra. 
In  that  case,  the  parties  entered  into  a  parol  i:<^reemeut  that  plaintiff  should 
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fnmkh  defendant  with  oertain  uacluiiery  at  a  designated  price,  and  that 
defendant  should  accept  and  pay  for  the  same  in  a  specified  manner,  and 
that  plaintiff  shoald  gnarantee  the  machines  to  do  plaintiff's  work  satiafao- 
torily.  This  agreement  was  put  into  writing  and  signed  without  including 
the  guaranty,  and  the  court  held  that  it  was  competent*  to  admit  parol  evi- 
(lence  to  add  the  guaranty,  placing  its  judgment  upon  the  ground  that  the 
agreement  was  collateral,  and  that  the  written  contract  was  manifestly  in- 
complete, as  it  was  in  fact  found  to  be,  both  by  the  referee  and  by  the  court. 
In  a  late  case  in  Iowa,  the  doctrine  of  the  New  York  case  is  expressly  repu* 
diated,  and  we  think  with  good  reason.  In  the  Iowa  case  it  wa«  held  that 
in  the  absence  of  fraud,  accident,  or  mistake  it  was  incompetent  to  show  a 
parol  warranty  of  agricultural  implements  sold  by  written  contract  contain- 
ing no  warranty:  Matt  y.  Pearce,  43  Am.  Bep.  123,  and  see  the  note  thereto 
at  page  128.  Cases  are  found,  however,  which  maintain  that  where  the  con- 
tract of  sale  is  incomplete,  a  parol  warranty  may  be  shown,  as  where,  in  the 
sale  of  a  horse,  a  bill  of  sale  is  given  and  a  receipt  taken  for  the  purehase 
price,  parol  evidence  is  adnussible  td  show  that  the  seller  at  the  time  of  the 
sale  warranted  the  horse  to  be  sound,  as  that  did  not  contradict  or  vaiy  the 
writing:  Bersom  v.  ffenderaon,  21  N.  H.  224;  63  Am.  Deo.  185;  Perrine  v. 
Cooley,  39  N.  J.  L.  449;  FUBm  v.  Whyland,  24  Barb.  379.  8o  where  a  biU 
of  parcels  merely  shows  a  sale  of  cloves  without  designating  any  particular 
kind,  it  may  be  shown  by  parol  what  kind  of  cloves  were  exhibited  as  a 
sample  at  the  time  of  the  sale:  BvQdlford  v.  Manly,  13  Mass.  139, 140;  7  Am. 
Dec.  122.  Or  where  the  seller  agreed  in  writing  to  ship  to  the  buyer  a  cer- 
tain quantity  of  "  good  fine  wine,"  parol  evidence  is  admissible  to  show  the 
actual  terms  of  the  sale,  and  that  the  wine  shipped  was  that  selected  by  the 
buyer  himself:  ffogina  v.  PlympUm,  11  Pick.  97.  Where  tobacco  is  sold  by 
sample,  and  it  is  warranted  that  that  furnished  shall  be  like  the  sample  ex- 
hibited, and  a  receipted  bill  of  parcels  is  given  by  the  seller,  it  is  not  such  a 
memorandum  of  the  contract  of  sale  as  will  exclude  parol  evidence  of  the 
warranty  and  the  breach  thereof:  Atiwater  v.  Clancy ^  107  Mass.  369.  And 
under  the  same  circumstances,  pirol  evidence  was  admitted  to  show  a  verbal 
warranty  that  hops  sold  should  be  "  of  the  first  quality  '*:  Wallace  v.  Rogers, 
2  N.  H.  506.  So  where  a  sale  was  made  with  warranty,  i)ut  was  made  ver- 
bally and  upon  credit^  and  the  seller  afterwards  sent  a  written  bill  of  sale  to 
the  buyer,  stating  quantity  and  price  only,  and  then  shipped  the  goods,  it 
was  held  that  parol  evidence  was  competent  to  show  the  verbal  warranty: 
Foot  V.  Benlley,  44  N.  Y.  166;  4  Am.  Bep.  652.  In  an  action  on  a  note  given 
for  a  patent  right  to  make  fanning-mills,  which  were  verbally  warranted  to 
do  good  work,  parol  evidence  is  admissible  to  show  that  such  mills^  made 
after  the  model  on  which  the  letters  patent  issued,  were  worthless,  and  thus 
defeat  the  consideration  of  the  note:  ScoU  v.  Sioeet,  2  O.  Greene,  224.  So 
where  a  note  and  mortgage  are  assigned  in  writing  containing  no  warranty, 
it  may  be  shown  by  parol  that  the  assignor  verbally  warranted  the  security: 
ffalm  V.  Dooliale,  18  Wis.  196;  86  Am.  Dec.  757.  In  a  suit  for  carrying 
goods,  defendant  set  up  by  way  of  defense  that  the  freight  was  done  under 
a  written  contract,  which  was  introduced  and  proved.  Plaintiff  then  showed 
that  the  original  contract  was  oral,  and  that  subsequently  plaintiff's  agent 
reduced  it  to  writing,  and  it  was  then  signed  by  the  parties.  But  defendant 
proved  that  a  material  stipulation,  as  to  the  time  when  the  frieght  was  to  be 
delivered,  was  omitted,  and  instead  words  were  inserted  which  permitted 
delivery  at  such  times  as  desired;  that,  when  signing  the  contract,  he  discov- 
ered the  change  and  called  plaintiff's  agent's  attention  to  it,  when  the  latter 
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replied,  "that  was  nnderttood,**  and  that  it  was  the  intentioii  to  deliver 
within  the  time.  And  the  court  held  that  evidence  was  adminihle  to  show 
the  oral  agreement,  on  the  ground  that  to  take  advantage  of  the  omission  in 
the  contract,  as  written,  would  be  a  fraud  on  one  of  the  parties:  PoweUon 
Coal  Co.  V.  McShain,  75  Pa.  St.  245.  It  seems  to  he  pretty  well  established 
that  in  a  sale  of  goods  by  sample,  where  an  oral  warranty  is  made  that  the 
bulk  of  goods  delivered  shall  correspond  to  the  pample,  and  a  memorandum 
of  the  sale  is  made  in  writing  and  signed  by  the  parties,  but  is  silent  as  to 
the  warranty,  parol  evidence  of  the  statements  made  by  the  seller  previous 
to  the  sale  respecting  the  warranty  of  the  bulk  of  the  article  as  compared 
with  the  sample  is  admissible:  Koop  v.  Handy,  41  Barb.  454;  SuUon  v. 
Croshy,  54  Id.  80;  Bowman  v.  Jeniins,  12  Wend.  566;  27  Am.  Dec  158;  Caa- 
ndy  V.  Beffoden,  6  Jones  &  S.  180. 

Parol  Evidence  to  Show  Wakrautt  Outside  of  Deed  or  Othxb 
Agreement  Relating  to  Land.  — To  allow  the  introduction  of  parol  evi- 
dence to  prove  a  warranty  which  was  a  part  of  the  prior  or  contemporaneous 
agreement,  and  about  which  the  deed  or  other  writing  is  silent,  is  certainly 
iu  direct  contradiction  to  that  elementary  and  universally  recognized  rule  of 
Liw  and  of  reason,  that  in  the  absence  of  fraud  or  mistake  parol  evidence 
cannot  be  received  to  contradict  or  vary  the  terms  of  a  written  contract. 
For  it  is  the  plain  and  recognized  doctrine,  and  may  be  said  to  be  an  elemen- 
tary principle,  that  upon  the  execution,  delivery,  and  acceptance  of  a  deed 
or  written  instrument,  all  prior  or  contemporaneous  parol  stipulations,  or 
understandings  as  to  warranty,  or  incidents  in  any  way  relating  to  the  sub- 
ject-matter, are  merged  in  the  deed  or  writing,  and  cannot  be  contradicted  or 
varied  by  paroL     Mr.  Wharton,  after  stating  similar  principles,  says,  — and 
cites  a  multitude  of  cases  in  support  thereof,  —  that  **  to  deeds  the  rules  just 
expressed  are  eminently  applicable,  for  the  reason  that  the  more  solemn  are 
the  formalities  prescribed  by  a  disposative  document,  and  the  more  perma- 
nent are  meant  to  be  the  dispositions  it  makes,  the  more  unjust  is  its  vari- 
ation by  an  agency  so  liable  to  careless  or  fraudulent  falsification  as  is 
unwritten  speech.    Hence  it  is  that  the  courts  are  uniform  in  their  refusal 
to  admit,  except  in  cases  of  fraud  or  gross  concurrent  mistake,  parol  evi- 
dence to  contradict  or  to  vary  the  terms  of  a  deed  as  between  the  parties. 
....  To  deeds  also  is  the  rule  applied,  that  to  what  is  written  no  new  in- 
gredients can  be  added  by  parol."    In  applying  this  doctrine,  it  has  been 
held  that  a  limited  warranty  in  a  deed  cannot  be  extended  to  a  general  war- 
ranty by  proof  of  a  parol  agreement  to  that  effect,  made  at  the  time  of  the 
delivery  of  the  deed:  flaymond  v.  Baymond,  10  Cash.  134;  DuUon  v.  Gerrish, 
9  Id.  89;  55  Am.  Dec.  45.    Parol  evidence  of  a  verbal  warranty  of  the  quan- 
tity of  land  conveyed  by  deed  is  inadmissible,  as  tending  to  vary  and  con- 
tradict the  terms  of  the  instrument:  Cook  v.  Combu,  75  Id.  241,  and  note 
242;  Jforttn  V.  Hamlin,  100  Id.  181;  Cabot  v.  Christie,  1  Am.  Rep.  312,  where 
it  is  said  that  a  deed  purports  to  contain  all  the  covenants  of  the  grantor 
with  respect  to  the  land  conveyed,  and  that  to  add  a  new  covenant  by  parol 
would  be  a  palpable  violation  of  the  rule  that  written  instruments  are  not  to 
be  varied  by  parol  or  oral  testimony.    So  where  the  deed  is  absolute  in  form, 
a  verbal  warranty  in  the  nature  of  a  condition  made  prior  to  its  execution 
cannot  be  ingrafted  upon  the  deed  by  parol  evidence:  Maraliall  County  ete» 
Co.  V.  Icnoa  etc.  Synod,  28  Iowa,  3G0;  Bryan  v.  Swain,  56  Cal.  616.     And  the 
covenant  implied  by  the  acceptance  of  a  deed  expressly  warranting  against 
all  claims  except  certain  taxes  cannot  be  defeated  by  onl  evidence  of  a  ver- 
bal and  contemporaneous  warranty  to  pay  such  taxes:  MacLeod  v.  SJales,  51 
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Am.  Rep.  254.  Nor  can  a  breach  of  covenant  againet  eneambnnoee  in  a 
deed  be  shown  by  parol  eyidence  that  a  few  days  before  the  ezeofttion  of  th« 
deed  the  parties  orally  agreed  that  in  consideration  of  the  deed,  for  a  certain 
•nm,  the  grantor  would  aasnme  liability  to  an  aesessiaent  npon  the  land  for 
betterments:  Flynn  ▼.  B<mmev/f  58  Id.  135.  Parol  evidence  will  not  be 
admitted  to  defeat  a  right  to  land  conveyed  by  deed,  when  its  object  is  to 
establish  a  condition  subsequent  in  the  nature  of  an  oral  warranty :  Oalveston 
etc.  B.  B.  Co.  V.  P/euffer,  56  Tex.  66;  BaU  Line  etc  B.B.  Co.  v.  Garrett,  62 
UL  133.  These  cases  are  amply  sufficient,  we  think,  to  show  that  when  it  is 
offered  to  prove  by  oral  testimony  that  at  the  time  when  verbal  negotiations 
were  being  carried  on  by  the  parties,  with  a  view  to  consummating  a  sale  of 
land,  the  vendor  made  some  warranty  directly  affecting  such  land,  and  the 
parties  afterwards  perfected  the  sale  b^  deed,  which  is  silent  as  to  such  war^ 
ranty,  the  prior  verbal  covenant  or  warranty  is  merged  in  the  deed,  and  the 
evidence  is  not  admissible  to  prove  it,  for  its  only  effect,  if  admitted,  would 
be  to  vary  and  contradict  the  deed,  which  it  is,  as  before  stated,  clearly 
incompetent  to  do.  And  in  all  those  cases  where  parol  evidence  has  been 
admitted,  it  was  not  done  on  the  ground  that  the  deed  could  have  a  warranty 
not  mentioned  therein  added  to  it  by  parol;  but  it  was  admitted  because  it 
tended  to  establish  a  collateral  and  distinct  undertaking,  separate  and  apart 
from  the  deed;  and  in  the  case  of  Miller  v.  Fiekthom,  31  Pa.  St.  252,  cited  in 
the  principal  case,  the  court  distinctly  say  that  in  such  cases  the  parol  evi- 
dence is  not  admitted  for  the  purpose  of  affecting  the  interpretation  of  the 
particular  writing  which  the  party  is  called  upon  to  meet,  but  for  the  pur- 
pose of  enlarging  the  juridical  sphere  of  action,  so  as  to  embrace  the  whole 
'transaction  to  which  the  writing  belongs,  and  define  the  rights  growing 
out  of  the  case.  "As  effective  of  the  special  purpose  for  which  a  written 
instrument  is  executed,  the  writing,  when  there  is  no  legal  or  equitable  ob- 
jection to  its  validity  and  completeness,  is  exclusive  of  all  oral  testimony  to 
establish  the  fact  or  facts  declared  by  it.  but  it  does  not  exclude  oral  testi* 
mony  of  collateral  facts,  which,  according  to  the  purpose  of  the  instrument, 
could  not  be  declared  in  it,  even  though  these  facts  show  a  countervailing 
right  that  neutralizes  the  obligation  defined  by  the  writing."  Where,  in  the 
•ale  of  a  mill  by  deed  which  was  silent  as  to  the  warranty  offiBred  to  be 
proved,  parol  evidence  was  held  admissible  to  prove  that  it  was  agreed  that 
if  the  wheel  i^  the  mill  was  not  satisfactory  a  new  one  should  be  put  in,  and 
the  evidence  was  admitted  not  to  affect  the  deed  as  a  conveyance,  but  to 
prove  an  independent  agreement  collaterally  connected  with  the  sale  of  the 
mill:  Bvasell  v.  WiUard,  44  Vt.  44.  So  where  the  vendor  sold  a  grocery  store 
for  a  sum  of  money  stated  in  the  deed,  and  orally  agreed  not  to  carry  on  the 
same  business  within  a  certain  distance,  it  was  held  that  such  verbal  agree- 
ment was  consistent  with  the  deed,  and  did  not  relate  to  the  conveyance  of 
land,  and  so  might  be  proved  by  parol:  Pierce  v.  Woodward,  6  Pick.  206.  In 
the  case  of  Carr  v.  Dooley,  119  Mass.  294,  cited  in  the  principal  case,  when 
the  negotiations  for  the  purchase  of  the  land  were  taking  place,  the  vendee 
called  the  vendor's  attention  to  a  sewer  which  was  being  constructed  in  the 
street  abutting  on  the  land,  and  asked  him  who  was  to  pay  for  it.  He 
replied  that  he  would.  A  deed  with  warranty  against  encumbrances  was 
executed,  but  was  silent  as  to  the  sewer.  The  vendee  afterwards  paid  the 
assessment,  and  in  his  action  against  the  vendor  for  the  sum  paid  it  was  held 
that  parol  evidence  was  competent  to  prove  the  special  promise  to  pay  the 
assessment,  and  that  it  was  not  open  to  the  objection  that  it  varied  or  en- 
larged the  deed.     In  McComiick  v.  Cheevers,  124  Mass.  262,  also  mentioned 
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in  the  principal  case,  it  appeared  tbat  the  mayor  had  ordered  the  lota  which 
were  the  subject  of  the  deed  to  be  filled  to  a  certain  grade,  and  the  vendee 
before  accepting  the  deexd  said  to  the  vendor:  **  Yon  have  to  pay  for  the  fill- 
big  in*"  He  replied:  "All  right;  I  will  pay  it."  The  deed  was  then  deliv- 
ered, and  the  purchase-money  paid.  The  vendee  paid  the  assessment  for 
fillmg  in,  and  in  an  action  to  recover  the  amount  thereof  from  the  vendor 
was  allowed  to  prove  by  parol  the  independent  and  contemporaneoas  agree- 


Wfaile  these  cases  do  not  profess  to  depart  from  the  general  rule,  which 
rejects  parol  evidence  when  offered  to  vary  or  enlarge  a  written  contract, 
they  seem  tons  to  proceed  to  evade  that  rale,  withont  saggestingany  general 
test  by  which  to  determine  when  such  evasion  is  proper.  In  fact,  while  pro- 
fessing to  respect  the  rale,  they  refuse  to  apply  it;  and  if  they  be  judicially 
sound,  we  know  not  when  the  rule  may  not  be  held  inapplicable,  or  whether 
the  existence  of  the  rule  ought  to  be  affirmed  or  denied  with  the  more  confi- 
dence. They  famish  additional  proof  that  hard  cases  "  are  the  quicksands 
of  the  law ";  in  which  quicksands  the  law  is  either  hidden  from  sight  or 
smirched  beyond  reoognition. 
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TTl  Wisconsin,  114.] 

MasTXB  AKB  Sbbvant — SxRvicv  OuTsiDB  OF  Ordinabt  Emflotmxnt. — 
To  make  master  responsible  for  injury  to  servant,  it  must  appear  that 
the  former  baa  neglected  some  duty  which  he  owes  the  latter.  The  mere 
fact  that  the  master  has  requested  the  servant  to  perform  a  temporary 
work  outside  of  his  ordinary  employment  is  no  violation  of  duty; 
whether  it  is  or  not  depends  upon  the  surrounding  circumstances. 

Id.— Whxrs  Sekvant  is  O&dsred  to  Perform  Work  Outstbs  or  his 
Obbihabt  Emflotmemt,  of  a  dangerous  character,  requiring  peculiar 
skill  in  its  performance,  and  the  servant  has  not  the  requisite  knoTV ledge 
or  skill  required,  and  such  want  of  skill  or  knowledge  is  known  or  might 
be  reasonably  supposed  to  be  known  to  the  master,  in  case  the  servant 
is  injured  while  so  employed  the  master  is  liable,  even  though  the  ser- 
vant undertook  the  work  without  objection  or  protest  on  his  part. 

Isk  —  To  Makx  Master  Liable  through  Neolioenge  for  resulting  inju- 
ries to  servant  ordered  to  perform  duties  outside  of  his  ordinary  employ- 
ment, it  must  be  shown  that  the  master  knew,  or  by  the  exercise  of 
reasonable  care  and  observation  might  have  known,  of  the  inexperience, 
disqualification,  and  immature  judgment  of  the  servant  employed  to 
perform  the  duty  required. 

Id.  — Where  Servant  or  Mature  Years  and  of  ordinary  intelligence  and 
eacperienoe  is  directed  to  do  a  temporary  work  outside  of  his  ordinary 
employment,  and  consents  to  do  such  work,  without  objection  on  ac- 
eount  of  his  want  of  knowledge,  skill,  or  experienoe  in  performing  such 
work,  and  injury  results  to  him,  negligence  cannot  be  predicated  upon 
these  facts  alone  against  the  master. 

Action  to  recover  damages  for  personal  injuries  received 
while  engaged  in  coupling  cars.     The  opinion  states  the  facts. 
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JenhinSj  Winkler,  and  Smithy  for  the  appellant. 
Sutherland  and  Sutherland,  for  the  respondent. 

Taylor,  J.  Upon  the  argument  of  the  appeal  in  this  court 
it  was  not  deemed  by  the  learned  counsel  for  the  respondent 
that  there  was  sufTicient  evidence  in  the  caBe  to  sustain  a  ver- 
dict in  favor  of  the  respondent,  on  the  ground  that  the  defend- 
ant was  guilty  of  negligence  in  furnishing  him  unsuitable  or 
unsafe  machinery  for  doing  his  work,  or  that  the  company 
was  guilty  of  negligence  in  employing  a  careless  or  incom- 
petent engineer  for  managing  the  engine  which  was  used  in 
the  performance  of  the  work  in  which  he  was  engaged  when 
the  injury  was  sustained  by  him.  As  to  the  competency  of  the 
engineer  in  charge  of  the  locomotive,  no  evidence  was  given, 
or,  if  given,  no  claim  was  made  that  he  was  incompetent. 

As  to  the  dangerous  and  unsafe  condition  of  the  engine  and 
tender  used  in  doing  the  switching  of  the  cars  to  be  switched, 
Fome  evidence  was  given;  but  it  is  not  claimed  by  the  learned 
counsel  for  the  respondent  that,  on  the  findings  of  the  jury 
upon  that  question,  the  plaintiff  would  be  entitled  to  recover 
upon  that  ground  alone.  By  an  examination  of  the  answers 
to  the  first  eight  questions  submitted  to  the  jury  as  a  part  of 
the  special  verdict,  it  is  very  clear  that  the  defect  in  the  tender 
which  it  is  claimed  was  the  proximate  cause  of  the  injury  was 
not  shown  to  have  been  known  to  the  defendant,  nor  that  it 
was  of  such  long  standing  that,  in  the  exercise  of  ordinary  care 
in  that  respect,  the  company  ought  to  have  known  of  such  de- 
fect. 

The  only  ground  for  sustaining  the  verdict  in  favor  of  the 
plaintiff  relied  upon  by  the  learned  counsel  for  the  respondent 
is,  that,  at  that  time  the  plaintiff  was  directed  to  do  this  switch- 
ing by  the  company,  he  was  not  employed  by  the  company  to  do 
such  work;  that  the  work  of  switching  in  the  yard  of  the  de- 
fendant was  dangerous  work,  and  that  the  plaintiff  was  not 
accustomed  to  do  such  work,  nor  was  he  acquainted  with  the 
danger  incident  thereto;  and  that  in  such  case  the  defendant 
is  liable  for  the  injury  if  the  injury  was  caused  by  the  negli- 
gence of  the  engineer  in  charge  of  the  engine,  or  by  a  defect  in 
the  machinery,  whether  such  defect  was  known  to  the  defend- 
ant company  or  not.  If  this  rule  be  as  claimed  by  tho  learned 
counsel  for  the  respondent,  the  findings  of  the  special  verdict 
are  perhaps  sufficient  to  sustain  the  verdict,  when  aided  by  the 
undisputed  evidence  in  the  case.     By  an  examination  of  the 
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findings  from  the  ninth  to  the  sixteenth  inclusivei  it  will  be 
seen  that  there  is  no  finding  that  the  defendant  company  di- 
rected the  plaintiff  to  do  this  work  of  switching,  nor  that  such 
work  was  not  such  as  the  plaintiff  bad  been  employed  to  do. 
These  two  points  are  probably  supplied  by  evidence  which  is 
not  controverted  by  the  defendant,  and  so  the  verdict  may  be 
aided  to  that  extent.  If  it  be  necessary,  in  order  to  entitle 
the  plaintiff  to  recover  in  this  action,  to  show  affirmatively 
that  switching  cars  in  the  yard  of  the  company  is  a  more  dan- 
gerous employment  than  the  employment  which  the  plaintiff 
had  contracted  with  the  defendant  to  perform,  then  the  ver- 
dict would  be  insufficient  for  want  of  any  such  finding,  or,  if 
it  be  necessary  for  him  to  show  that  the  company  knew  that 
such  employment  was  more  dangerous  than  the  ordinary  em- 
ployment of  the  plaintiff,  then  the  special  verdict  would  be 
imperfect  in  that  respect  also.  The  findings  upon  this  part  of 
the  case  simply  show  that  the  plaintiff  used  ordinary  care  on 
his  part,  and  that  the  injury  was  either  the  result  of  the  negli- 
gence of  the  engineer,  or  the  defect  in  the  tender,  and  that  the 
plaintiff  had  not  sufficient  experience  and  intelligence  to 
understand  and  comprehend  the  danger  incident  to  the  em- 
ployment of  conpling  engines  with  a  Miller  engine  coupler  to 
ears. 

The  theory  of  the  learned  counsel  for  the  plaintiff  is,  that 
where  the  master  directs  his  employee  temporarily  to  perform 
work  not  contemplated  by  his  contract  of  employment,  and 
such  work  is  of  a  dangerous  character, — whether  more  dan- 
gerous than  his  general  employment  or  not  is  immaterial, — 
the  master  becomes  liable  to  protect  him  while  so  employed 
against  the  carelessness  of  his  employees,  and  also  against 
any  injury  he  may  receive  on  account  of  defective  machinery, 
whether  the  company  have  any  previous  knowledge  of  the  de- 
fect or  not.  He  claims  that  the  basis  of  recovery  in  such  case 
lies  in  the  fact  that  the  master  directs  the  employee  to  perform 
a  work  outside  of  his  usual  employment,  which  is  in  its  nature 
a  dangerous  emplo3'ment;  and  that  the  mere  direction  of  the 
master  to  perform  such  temporary  and  dangerous  work  is 
negligence  on  the  part  of  the  master  sufficient  to  sustain  the 
action  of  the  employee  so  injured  in  the  performance  of  such 
work  while  he  is  using  ordinary  care  on  his  part.  Stating  it  in 
a  little  different  form,  the  learned  counsel  says  that  the  ordi- 
nary rule  that  the  employee  assumes  the  dangers  incident  to 
his  employment  is  not  to  be  applied  to  the  case  where  the  em« 
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ployee,  at  the  direction  of  the  master,  does  work,  temporarily, 
outside  of  his  contract  of  employment. 

In  order  to  sustain  the  judgment  in  favor  of  the  plaintiff  in 
this  case,  we  think  it  will  be  necessary  to  adopt  the  rule  as 
stated  by  the  learned  counsel  to  its  full  extent,  because  the 
questions  as  to  whether  the  temporary  employment  was  more 
or  less  dangerous  than  the  ordinary  employment  of  the  plain- 
tiff, or  whether  the  defendant  was  guilty  of  negligence  in  di- 
recting the  plaintiff  to  do  the  work  in  the  doing  of  which  he 
was  injured,  were  not  submitted  to  the  jury.  The  negligence 
of  the  defendant  upon  which  the  action  must  be  sustained,  \\ 
sustained  at  all,  consists  in  his  directing  the  plaintiff  to  do 
the  work,  and  under  that  rule  the  question  as  to  the  knowl- 
edge of  the  employee  of  the  dangers  incident  to  the  work  Uh 
be  done,  or  his  want  of  knowledge,  would  be  wholly  imma- 
terial. 

We  are  very  clear  that  the  broad  rule  contended  for  by  the 
learned  counsel  for  the  respondent  is  not  sustained  by  the  au- 
thorities, nor  by  the  general  rules  of  law  which  define  the 
relations  of  the  employer  and  employee.  Some  of  the  cases 
cited  by  the  learned  counsel  for  the  respondent  may  have 
some  general  statements  in  the  opinions  which  give  some 
countenance  to  the  rule  as  stated  by  counsel,  but  when  the 
facts  of  each  case  are  considered,  it  will,  we  think,  be  found 
that  no  such  broad  rule  was  ever  intended  to  be  sanctioned 
\Y  any  of  the  courts.  Whether  the  employer  is  guilty  of  neg- 
ligence, such  as  will  entitle  his  employee  to  recover  for  an  in- 
jury sustained  while  doing  a  temporary  work  outside  of  his 
contract  of  employment,  when  such  injury  is  the  result  of  the 
negligence  of  the  co-employee,  or  of  a  defect  of  machinery  not 
known  to  the  employer,  or  other  cause,  it  is  in  every  case  a 
question  of  fact  to  be  determined  by  all  the  circumstances  of 
the  case,  and  cannot  be  predicated  simply  on  the  fact  that  he 
directed  his  employee  to  do  the  work. 

In  order  to  make  the  employer  responsible  for  an  injury  to 
his  employee  while  in  his  employ,  the  evidence  must  in  every 
case  show  that  the  employer  has  neglected  some  duty  wliich  he 
owes  to  the  emplo^  ee;  and  no  case  can,  we  think,  be  found  where 
it  has  been  held  that  the  mere  laci  that  the  employer  requested 
his  employee  to  perform  a  temporary  work,  outside  of  his  ordi- 
nary employment,  was  a  violation  of  any  duty  which  he  owes 
to  his  employee.  Whether  it  be  a  violation  of  such  duties  de- 
pends always  upon  the   surrounding  circumstances.     If  the 
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particular  work  ordered  to  be  done  is  of  a  dangerous  character, 
and  one  which  requires  peculiar  skill  in  its  performance,  and 
the  person  directed  to  perform  such  work  has  not  the  requi- 
site knowledge  or  skill  for  doing  the  work  with  safety,  and 
such  want  of  skill  or  knowledge  is  known,  or  might  be  reason- 
ably supposed  to  be  known,  to  the  employer,  in  that  case  the 
direction  of  the  employer  to  do  the  work  might  be  justly  held 
to  he  a  violation  of  a  duty  which  he  owes  to  his  employee,  even 
though  the  employee  undertook  to  do  the  work  without  objec- 
tion or  protest  upon  bis  part.  None  of  the  cases  go  further 
than  tills,  and  we  can  see  no  reason  for  holding  a  stricter  rule. 
Counsel  says  it  is  well  settled  that  *Hhe  employee  assumes 
all  the  ordinary  risks  within  the  scope  of  his  employment." 
To  this  proposition  no  exception  can  be  taken,  and  there  is  no 
need  of  the  citation  of  authorities  to  sustain  it.  It  is  urged  that 
the  converse  of  this  proposition  is  also  true,  viz.,  that  *Hhe  ser- 
''ant,  when  he  enters  upon  the  discharge  of  his  duties,  does 
not  assume  any  risks  outside  of  the  scope  of  his  employment"; 
and  it  is  also  insisted  that  when  the  servant  undertakes,  at  the 
order  of  his  master,  to  do  work  outside  of  his  ordinary  em- 
ployment, there  is  no  presumption  that  he  assumes  any  of  the 
risks  attending  such  employment.  To  sustain  this  proposition, 
the  learned  counsel  for  the  respondent  cites  the  following  cases: 
Ohio  etc.  R,  R.  Co.  v.  Hammersley^  28  Ind.  374;  Lalor  v.  Chicago 
etc.  R.  R.  Co.,  62  111.  401;  4  Am.  Rep.  616;  Pittiburgh  etc.  R.  R. 
Co.  V.  AdamSy  105  Ind.  151;  Jones  v.  Lake  Shore  etc.  R.  R.  Co., 
49  Mich.  573;  Mann  v.  Oriental  PHtU  Works,  11  R.  L  152; 
Chicago  etc.  Ry  Co.  v.  Bayfield,  37  Mich.  205;  Broderick  v.  De^ 
troit  U.  D.  Co.,  56  Id.  261;  56  Am.  Rep.  382;  Cook  v.  St.  Paul 
R.  R.  Co.,  34  Minn.  45;  Dowling  v.  Alien,  74  Mo.  13;  Railroad 
Co.  V.  Fort,  17  Wall.  553;  Benzing  v.  Steinway,  101  N.  Y.  547; 
O* Connor  v.  Adams,  120  Mass.  427. 

In  the  case  in  28  Ind.  374,  the  court  reversed  the  trial  court, 
on  the  ground  that  the  employee,  a  minor,  assumed  the  risk 
of  his  employment.  In  Pittsburgh  etc.  R.  R.  Co.  v.  Adams,  105 
Id.  151,  the  court  state  the  rule  as  follows:  ''In  all  cases  the 
master  is  bound  to  disclose  to  the  servant  latent  defects  and 
dangers  of  which  he  has  knowledge,  or  of  which  he  ought  to 
have  knowledge  by  the  exercise  of  reasonable  attention,  care, 
and  diligence,  and  of  which  the  servant  has  no  knowledge,  and 
would  not  discover  by  the  exercise  of  reasonable  care.  This 
is  particularly  so  when  the  master  employs  for  hazardous  and 
dangerous  work  a  child,  young  person,  or  other  person  with- 
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out  experience  and  of  immatore  judgment.  ...  In  the  cases 
last  above  mentioned,  the  gravamen  of  the  action  is  the  negli- 
gence of  the  master  in  failing  to  give  the  proper  warning,  and 
in  employing  a  person  of  such  immature  years  and  judgment 
that  such  warning  and  instructions  would  furnish  no  protection. 
And  hence,  in  order  that  the  master  may  be  properly  charged 
as  being  thus  negligent,  and  made  liable  for  resulting  injury,  it 
must  be  made  to  appear  that  he  knew,  or  by  the  exercise  of 
reasonable  care  and  observation  might  have  known,  of  the  in- 
experience, disqualification,  and  immature  judgment  of  the  ser- 
vant employed.  When  a  person  of  apparently  suflScient  age, 
physical  ability,  and  mental  caliber  to  perform  the  service 
seeks  an  employment  at  the  hands  of  a  railway  company  or 
other  master,  he  ought  to  be  held  to  an  implied  representation 
that  he  is  competent  to  perform  the  duties  of  the  position  he 
seeks,  and  competent  to  apprehend  and  avoid  all  dangers  that 
may  be  discovered  by  the  exercise  of  ordinary  care  and  pru- 
dence. In  such  case  we  know  of  no  good  reason  or  rule  of  law 
that  will  compel  the  master  to  pass  him  through  a  critical 
examination  to  discover  his  competency  for  the  place,  or  that 
will  convict  the  master  of  negligence  for  not  doing  so." 

The  court  further  say:  "When,  by  the  orders  of  the  master, 
the  servant  is  carried  beyond  his  employment,  he  is  carried 
away  from  his  implied  undertaking  to  assume  the  risks  inci- 
dent to  the  employment.  Hence  it  is  that  when  a  servant  is 
thus,  by  the  orders  of  the  master,  put  to  work  outside  of  his 
employment,  and  is  injured  by  reason  of  defective  machinery, 
railroad  track,  etc.,  without  his  fault,  the  master  is  liable,  re- 
gardless of  the  care  he  may  have  exercised  to  keep  the  ma- 
chinery, railroad  track,  etc.,  in  a  safe  condition.  When  a 
servant  is  thus  ordered  at  work  at  a  particular  place,  or  with 
particular  machinery,  etc.,  outside  of  his  employment,  tlie 
master  impliedly  assures  him,  not  only  that  he  has  exercised 
reasonable  care  to  have  the  place,  machinery,  etc.,  in  a  safe 
condition,  but  also  that  they  are  in  a  safe  condition  and  fit 
for  the  business  for  which  they  arc  used.  This  principle  or 
rule  of  law  has  been  more  frequently  and  more  rigorously 
applied  in  cases  of  employees  immature  in  years,  judgment, 

and  experience Here,  again,  it  should  be  observed  that 

the  master  will  not  be  liable  if  the  circumstances  are  such  as 
to  show  that  the  servant  is  competent  to  apprehend  the  dan- 
ger, and  expressly  or  impliedly  assumes  the  risk." 

We  have  cited  at  considerable  length  from  this  case,  as  it 
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goes  as  far  to  uphold  the  rule  as  claimed  by  the  learned  coim- 
sel  for  the  respondent,  if  not  further,  than  any  of  the  other 
cases  cited  by  him  on  the  argument.  And  in  this  case  the 
last  paragraph  qualifies  all  that  is  said  before,  and  destroys 
the  rule  as  contended  for  by  the  learned  counsel.  It  leaves 
it,  as  stated  above,  a  question  of  fact  in  all  cases  whether  the 
master  is  guilty  of  negligence  in  directing  the  servant  to  do 
the  act  outside  of  his  employment. 

In  Lalor  v.  Chicago  etc.  R.  R.  Co.j  62  HI.  401,  4  Am.  Rep. 
616,  it  was  found  that  the  person  representing  the  master 
knew  that  the  employee  whom  he  directed  to  couple  the  cfirs 
was  unversed  and  inexperienced  in  that  business.  The  de- 
cision is  clearly  placed  on  the  ground  that  the  master  was 
guilty  of  negligence  in  directing  a  servant  to  do  an  extra- 
hazardous work  whom  he  knew  to  be  unskilled  and  inexperi- 
enced in  the  business.  In  Jones  v.  Lake  Shore  etc.  Ry  Co.,  49 
Mich.  573,  the  i)er8on  who  was  injured  while  employed  in  the 
discharge  of  work  not  within  the  contract  of  his  employment 
showed  that  he  protested  against  doing  the  work.  In  Chicago 
etc.  R.  R.  Co.  V.  Bayfield^  87  Id.  205,  the  instruction  at  the 
trial,  which  was  upheld  as  good  law,  was  as  follows:  '^If  you 
find  that  the  deceased,  at  the  time  he  was  employed  by  the 
defendant,  was  a  lad  of  seventeen  or  eighteen  years  of  age, 
inexperienced  in  handling  the  brakes  on  a  train  of  cars  such 
as  that  in  question,  and  that  he  was  unfitted  for  that  work 
by  reason  of  bis  unskillfulness,  inexperience,  and  youth,  and 
this  was  known  to  Smith,  ....  and  was  ordered  by  Smith, 
the  foreman  and  conductor  of  the  construction  train  in  ques- 
tion, acting  for  and  as  the  agent  of  said  defendant,  then  if  he 
was  killed  while  endeavoring  to  perform  such  work,  without 
negligence  on  his  part,  the  plaintiff  was  entitled  to  recover." 

In  Broderick  v.  Detroit  U.  D.  Co.,  56  Mich.  261,  56  Am.  Rep. 
382,  it  was  held  that  the  plaintiff  was  entitled  to  recover  for  a 
defect  in  the  construction  of  a  ventilator  which  the  employee 
was  directed  to  open  when  he  received  his  injury,  and  no 
question  appears  to  have  been  made  upon  the  point  that  he 
was  doing  work  outside  of  his  ordinary  employment.  In  Cook 
V.  St.  Paul  etc.  R.  R.  Co.,  84  Minn.  45,  the  negligence  for  which 
the  defendant  was  held  responsible  was  in  not  providing  a 
suitable  place  for  the  plaintiff  to  do  his  work.  The  plaintiff 
in  this  case  was  also  a  minor.  In  Dowling  v.  Allen,  74  Mo.  13, 
the  person  injured  was  a  boy  seventeen  years  old,  and  was 
working  in  a  dangerous  place,  and  had  requested  the  person 


208  CoLB  V.  CmoMK)  stc.  R't  Co.      [Wisconsiii, 

directing  his  work  to  relieve  him  from  the  work  and  get 
some  other  person  to  perform  it.  The  defendant  was  held 
liable,  on  the  ground  that  he  had  not  performed  his  duty  in 
sufficientlj  instructing  the  servant  of  the  danger  incident  to 
the  performance  of  his  work.  All  that  was  decided  in  Mann 
V.  Oriental  Print  WorlUj  11  R.  I.  152,  was>  that  if  the  servan; 
^  was  suddenly  called  upon  to  perform  a  dangerous  service, 
not  strictly  within  the  line  of  his  duty,  and  requiring  peculiar 
skill,  there  would  be  no  presumption  that  he  knew  the  risks 
of  it,  and,  if  so,  he  should  not  have  been  directed  to  do  it 
without  information  of  the  nature  of  the  service.''  In  Benzing 
V.  Steinwayy  101  N.  Y.  547,  the  recovery  was  sustained,  on  the 
ground  that  the  defendant  did  not  furnish  a  safe  place  for  the 
X>erformance  of  the  work  which  the  servant  was  directed  to  do, 
and  not  upon  the  ground  that  the  service  was  outside  of  his 
usual  employment.  The  rule  laid  down  in  0^ Connor  v.  Adam$f 
120  Mass.  431,  and  Railroad  Co.  v.  Fort,  17  Wall.  553,  is  stated 
as  follows:  *'  If  the  defendant  knew  the  peril  to  which  the  ser- 
vant would  be  exposed,  and  did  not  give  him  sufficient  and 
reasonable  notice  of  it,  and  he,  without  negligence  on  his 
part,  through  inexperience  or  reliance  on  the  directions  given 
him,  failed  to  perceive  or  understand  the  risk,  and  was  in- 
jured, the  defendant  would  be  responsible."  This  rule  was 
laid  down  in  cases  where  the  servant  was  an  inexperienced 
minor. 

We  think  that  it  may  be  safely  said  that  none  of  the  cases 
cited  by  the  learned  counsel  for  the  respondent  hold  that 
merely  directing  a  servant  to  perform  a  duty  outside  of  his 
usual  employment  is  such  negligence  on  the  part  of  the  em- 
ployer as  will  render  him  liable  for  any  injury  the  servant 
may  receive  while  engaged  in  such  employment;  but,  on  the 
other  hand,  all  the  circumstances  attending  the  case,  such  as 
the  dangerous  character  of  the  work  directed  to  be  done,  the 
age  and  experience  or  inexperience  of  the  servant,  and  the 
knowledge  of  the  master  as  to  these  attendant  bircamstanoes, 
must  be  taken  into  consideration  in  determining  the  question 
of  negligence. 

In  the  case  at  bar,  the  plaintiff  was  a  man  of  forty  years 
and  upwards,  an  intelligent  mechanic.  He  had  been  in  the 
employ  of  the  railroad  company  for  over  ten  years,  and  for 
several  years  had  been  the  foreman  of  a  gang  of  men  em- 
ployed in  building  and  repairing  bridges  and  other  struo- 
tores  for  the  defendant  on  its  road,  and  was  so  engaged  at  the 
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»  time  the  accident  btqgpened.    In  his  emplojment  he  had  an 

engine  and  cars  under  hie  control,  for  the  purpose  of  doing 
his  work,  and  a  man  or  men  whose  duty  it  was  to  couple  or 
uncouple  cars  as  needed  in  such  work.  At  the  time  he  was 
requested  to  do  the  switching  in  the  defendant's  yard,  he  was 
t/requested  to  take  the  engine  he  had  in  use  for  doing  his  ordi« 
nary  work,  and  tiie  gang  of  men  under  him,  and  do  such  work. 
He  made  no  objection  to  doing  the  work  on  the  ground  that 
it  was  dangerous,  or  that  he  had  not  suflKeient  knowledge  or 
experience  to  do  the  same  safely  to  himself  and  the  men  under 
his  charge.  Under  these  oireumstanoee  it  seems  to  us  thai 
no  negligence  can  be  attributed  to  the  company  for  directing 
him  to  do  the  work.  He  undertoak  the  work  voluntarily, 
knowing  the  general  danger  of  tiie  employment,  and  the  rule 
applicable  to  work,  done  in  hia  ordinary  employment  must  be 
applied  to  the  work  done  fay  him  under  such  order. 

If  the  finding  of  the  jury  that  the  plaintiff  did  not  com* 
prehend  the  dangeis  inoident  to  the  work  was  supported  by 
the  evidence,  it  cannot  alter  the  case.  That  fact  was  not 
made  known  to  the  defendant  at  the  time,  and  there  is  noth- 
ing in  the  evidence  which  would  tend  to  show  the  defendant 
that  the  plaintiff  had  not  sufficient  knowledge,  experience, 
and  skill  to  perform  the  work  safely  to  himself  and  those  in 
his  employ. 

That  the  plaintiff  cannot  iBcover  upon  the  facts  proved  in 
this  case  is  well  settled  by  the  authorities  cited  by  the  learned 
counsel  for  the  appellant:  MeGinni9  v.  C  S,  Bridge  Co.,  49 
Mich.  466;  8  Am.  A  Eng.  B.  Il«  Cas.  135;  Wbrmell  v.  Michigan 
CentraX  R.  JS.  Co.,  1  Am.  St.  Bep.  321;  RwnmeU  v.  Dilworth^ 
111  Pa.  SL  343,  345;  Leary  v.  Boston  and  Albany  R.  R.  Co.^ 
139  Mass.  587;  52  Am.  Bep.  733;  Railroad  Co.  v.  FoHj  17 
Wall.  554,  558;  CahiU  v.  HiUon,  106  N.  Y.  512,  518;  3  Wood 
on  Bailway  Law,  1487;  Wood  on  Master  and  Servant,  sec. 
844;  May  v.  0.  A  Q.  Jt  Jt  Co.,  10  Ont*  70, 

We  are  not  called  upon  in  this  case  to  determine  what  the 
rule  would  be  if  the  employee,  when  ordered  to  do  work  which 
his  general  employment  did  not  require  him  to  do,  and  which 
was  dangerous  in  its  character,  objected  to  doing  the  work  on 
the  ground  of  want  of  experience  and  knowledge  sufficient  to 
enable  him  to  perform  the  work  with  safety  to  himself  and 
those  under  him,  and  notwithstanding  such  declaration  on  his 
part,  his  employer  insisted  upon  his  doing  it,  and  thereupon 
he  undertook  to  do  the  work  after  such  protest,  rather  than 
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subject  himself  to  the  risk  of  being  discharged  from  his  em- 
ployment. We  do  not  in  this  case  either  affirm  or  disaffirm 
the  rule  stated  by  the  supreme  court  of  Massachusetts  in 
Leary  v.  Boston  and  Albany  R.  R.  Co.,  189  Mass.  587,  62  Am. 
Rep.  733,  upon  that  state  of  the  case.  All  we  decide  in  this 
case  is,  that  when  an  employee  of  mature  years  and  of  ordi- 
nary intelligence  and  experience  is  directed  to  do  a  temporary 
work  outside  of  the  business  he  has  engaged  to  do,  and  con- 
sents to  do  such  work,  without  objection  on  account  of  his 
want  of  knowledge,  skill,  or  experience  in  doing  such  work, 
no  negligence  of  the  employer  can  be  predicated  upon  that 
state  of  facts  alone. 

There  are  other  reasons  why  the  plaintiff  ought  not  to 
recover  in  this  action.  He  was  not  directed  to  couple  or  un- 
couple cars.  He  was  the  foreman  of  a  gang  of  men,  having 
in  charge  an  engine  and  some  one  to  do  the  coupling  and  un- 
coupling of  cars.  He  was  directed  to  take  the  engine  and  his 
men  and  do  the  switching  of  some  loaded  cars  in  the  defend- 
ant's yard.  The  order  did  not  direct  him  personally  to  do  the 
coupling  of  the  cars.  Again,  according  to  the  testimony  of 
the  plaintiff  himself,  he  was  not  injured  on  account  of  his 
inexperience  in  coupling  cars,  but  by  reason  of  a  defect  in  the 
car  he  attempted  to  couple  to  the  engine.  He  claims,  and  we 
are  inclined  to  think  his  claim  is  well  founded,  that  he  would 
not  have  been  injured  had  it  not  been  for  the  projecting  bolt 
or  rod  which  caught  his  glove  when  he  attempted  to  withdraw 
his  hand  from  the  place  of  danger. 

In  no  view  of  the  case  can  the  verdict  be  sustained,  except 
upon  the  theory  advanced  by  the  learned  counsel  for  the  re- 
spondent, as  stated  above.  We  think  the  rule  of  liability,  as 
claimed  by  the  learned  counsel,  is  not  sustained  either  by 
authority,  or  upon  the  principles  of  law  applicable  to  employer 
and  employee.  Upon  the  undisputed  evidence  in  the  case,  and 
upon  the  findings  of  the  jury,  judgment  should  have  been 
rendered  in  favor  of  the  appellant. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  render 
judgment  for  the  defendant. 

MisziB  D  LzABXJB  TO  SxBVAXTT  wheu  the  latter  is  ordered  to  perform 
work  outeide  his  ordinuy  duties  end  is  injnredt  unless  the  risks  are  ex* 
plained  to  him,  and  thereafter  he  elects  to  perform  such  work:  Chicago  etc* 
R'y  C6,  Y.  Harney,  92  Am.  Dec.  282;  Broderick  v.  DetroU  etc  Co,,  56  Am. 
Rep.  8S2;  see  also  J<me$  v.  Old  thmmm  CoUon  MUU,  3  Am.  St.  Rep.  92. 
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It  18  Dcnr  of  IfAflna  to  Wash  Litiht  or  kiazpemnodd  Mrraiit  of 
danger,  wb«n  ordering  him  to  do  work  ont  of  his  ordinary  employment: 
Jana  ▼.  Old  Dcmmkm  Cottm  MUU,  8  Am.  St.  Rep.  92,  and  note  106. 

Mastkr'b  OmssioK  to  Gxvi  IiorBVonoKg  ooNcnuniio  DAVom  ov 
IfACBiirxRT  Doxs  HOT  BiNDXE  Hdc  Bjbiposiiblx  foT  injoriea  caneed  aa 
employee,  a  boy  twelve  years  of  age^  and  of  average  intelligence^  who  had 
worked  for  nearly  two  months  in  the  same  room  with  certain  machines,  in 
the  gearing  of  which  he  was  canght  while  obeying  aa  ofder  of  the  ovttseer 
to  go  between  the  machines  to  look  for  a  tod,  and  to  bury  «ps  Griaek  w 
MerdkmU*  W.  Co.,  A  Am.  St.  Bep.  907,  and  note  SIL 


Spiess  u  Nbubbbg. 

[71  Wisoomm,  SDIL] 

HoMsnxAD  EntbT'Subsbqctxhtlt  Aoquibxd  Taim  Ivobh  to  Most- 
OAOXB.  — Where  a  party,  with  right  of  pre-emptiott  to  ]aiid%  mortgsgei* 
his  interest  for  a  valuable  consideration,  and  afterwards  enters  as  tenant 
of  the  mortgagee,  and  while  so  in  possession  makes  a  new  homestead 
entry,  oommntes  the  same,  proves  his  ooeapation,  pays  the  price,  and 
receives  title,  snch  snbseqaently  acquired  tills  inures  to  the  benefit  of 
the  mortgagee,  and  becomes  a  lien  upon  the  land. 

H.  C.  CoLBTAD,  who  had  made  a  homestead  entry  on  certain 
lands,  assigned  all  his  interest  therein  to  the  defendant,  and 
gave  him  a  warranty  deed,  which  was  duly  recorded.  De- 
fendant executed  a  mortgage  on  the  land  to  one  Stephenson, 
and  afterwards  executed  two  other  mortgages  to  plaintiff  on 
the  same  land.  The  Stephenson  mortgage  was  foreclosccU 
and  at  the  sale  plaintiff  was  the  purchaser  and  received  the 
sheriff's  deed,  but  did  not  obtain  the  legal  title,  as  the  same 
was  still  in  the  United  States.  Defendant  afterwards  entered 
as  tenant  under  plaintiff,  and  then  filed  a  new  homestead  en- 
try on  the  land,  commuted  the  same,  proved  his  occupancy, 
paid  the  government  price,  and  received  title.  This  action 
was  brought  to  enjoin  defendant  from  disposing  of  or  encum- 
bering the  land,  and  to  have  the  title  thereto  acquired  by  de- 
fendant inure  to  the  benefit  of  plaintiff.  The  court  refused  the 
relief  prayed  for,  and  plaintiff  appeals  from  the  judgment 

John  J.  Cokf  for  the  appellant 

0.  C  Prentisa  and  MiUer,  for  the  respondent 

Cassodat,  J.  Upon  the  facts  stated,  the  inferences  are  ine- 
sistible  that  Neuberg  has  been  in  the  possession  of  the  eighty 
ever  since  he  bought  out  Colstad  and  received  the  warranty 
deed  of  the  same.  May  14, 1877;  that  he  claimed  the  same  by 
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Tirtoe  of  such  purchaAe  and  deed  and  the  prior  homentcad 
entry  of  Colatad  uniil  he  lost  the  Bame  by  the  sheriff's  uale 
'and  deed.  There  can  be  no  question  bot  what  the  several 
iDor^iageB  were  giyen>  to*  create  a  Imi  npon  whatever  right, 
title,  and  interest  Nenfoerg-  bad  m  the  eighty  as*  well  as  the 
other  lands,  and  that  the  respective  mortgagees  advanced  their 
money  A  thtjreon  in  good  faith  and.  with  the  expectation  oi 
thereby  acquiring  adequate  secmity  for  the  sanw.  With  the 
same  good  faith  and  expectation,  and  to  save  her  own  mort- 
gages, the  plaintiff  manifestly  advanced  the  requisite  amount 
of  money  on  her  purchase  at  sheriff's  sale,  and  subsequently 
in  paying  taxes  on  the  land.  Prior  to  1886,  there  seems  to 
have  been  no  pretense  but  wbmt  the  plaintiff  had  acquired 
whether  equitable  right,  title,  and  intmeei  in  the  eighty  Neu- 
berg  had  previously  possessed.  During  that  period  of  three 
and  a  half  yeara,  Neuberg  had  remained  in  poBsession  under 
and  in  subordination  ta  such,  equitabla  right,  title,  and  in- 
terest of  ibe  plainti£  Then  can  be  ne  question  but  what 
Neuberg  made  the  entry  of  January  28, 1886,  and  the  com- 
mutation of  the  aam%  December  15, 18^  &r  the  purpoee  of 
cutting  off  auoh  equities  of  the  plaintiff  and  converting  the 
possession  which  ha  thus  held  under  her  into  an  adverse 
possession  and  hoetile  title.  Thia  wae  held  to  be  legitimate 
by  the  trial  court)  on  the  theory  that  the  miurtgagee  were 
given  in  contravention,  of  the  provisiona  and  policy  of  the 
United  States  homestead  law. 

1.  While  the  title  remains  in.  the  United  States^  it  is  un- 
doubtedly true  that ''  no  lands  acquired  under  the  provisions 
of"  that  law  can  "in  any  event  become  liable  to  the  satisfac- 
tion of  any  debt  contracted  prior  to  the  issuing  of  the  patent 
therefor."  Such  is  the  statute:  B.  S.  U.  S.,  sec.  229G.  This 
court  has  held  that  prior  to  such  issuance  of  a  patent  such 
lands  were  not  liable  to  attachment,  execution,  or  mechanic's 
lien:  QUe  v.  Halloek,  33  Wis.  523;  Paige  v.  PeUra,  70  Id.  178. 
In  the  case  last  cited  it  is  said  in  the  opinion,  in  effect,  that 
the  right  of  the  occupant  of  such  lands  to  mortgage  his  in- 
terest in  the  same  does  "  not  come  within  the  prohibition  of 
the  federal  statutes  cited."  That  assertion  is  not  only  sus- 
tained by  the  authorities  there  cited,  but  others:  Nycum  v.  Mc- 
AttisUr^  33  Iowa,  374;  FuUer  v.  Hunt,  48  Id.  163;  KirMdie  v. 
Larrabeej  31  Cal.  456;  Orr  v.  Stewart,  67  Id.  275;  89  Am.  Dec. 
205;  Chmey  v,  White^  5  Neb.  261;  25  Am.  Bep.  487;  Jones  v. 
Yoahsm^  5  Neb.  265.  We  are  not  aware  of  any  adverse  de- 
dudon  in  the  supreme  court  of  the  United  States. 
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2.  But  tfao  lame  chapter  of  the  Beviiad  Statutes  of  the 
Unitad  Btatei  in  effect  provides  that  nothing  therein  '^  shall 
be  60  eonstnaed  aa  to  prevent  any  "  homestaader  '*  from  pay- 
ing the  minimum  price  ibr  the  quanti^  of  land  bo  entered^  at 
any  time  before  ihc  esptration  of  the  five  years,  and  obtaining 
a  XKttent  thfifrefor  imm  the  government,  as  in  other  jcaaes  di- 
rected by  isw,  on  making  praof  of  settlement  and  cultivation 
as  provided  by  law,  gmnting  pze-emptioQ  rights  ":  B.  6.  U.  S., 
<ec.  2301.  Having  commuted  mider  that  aection,it  is  claimed 
that  Neulierg  is  entitled  to  all  the  henefits  and  was  subjected 
to  all  tlic  mstniiiile  and  prohibitiom  of  chapter  4  of  those 
statutes  eotitied  '^pre-«mptionB."  Assuming  for  the  present 
that  when  Neuberg  made  the  several  mortgages  he  was  under 
the  eamo  disabilities  that  he  would  iiave  been  had  he  pre- 
viOQsly  pre-empted  the  ei^ty,  the  question  jecurs  whether 
such  disabilities  were  soch  as  ioarvoid  the  mortgages.  That 
chsqiter  provideSi  in  efiEect,  that  "  any  grant  or  conveyance 
which  "  such  pro<emptQr  ''may  have  made,  except  in  the  bands 
of  b<ma  fide  purdiaaers  i&r  a  vahiahle  consideration,  shall  be 
null  and  void,"  with  an  eaception  not  material  here:  Id.,  sec. 
2262. 

But  that  pneviflion  did  not  operate  aa  a  disability,  since  the 
several  mortgagees  advanoed  their  money  in  good  faith,  and 
the  plaintiff  bid  in  the  property  on  the  foreclosure  sale,  and 
paid  thereon  the  amount  of  jnoncy  stated  in  good  faith.  The 
same  section  required  such  pre-emptor,  before  being  allowed 
to  enter  the  lands,  to  take  the  Tequisite  oath,  among  other 
things,  to  the  effect  that  he  had  ''not  directly  or  indirectly 
made  any  agreement  or  contract,  in  any  way  or  manner,  witli 
any  person  whatsoever,  by  which  the  title  which  he  might  ac- 
quire firom  the  government  of  the  United  States  should  inure, 
in  whole  or  in  part,  to  the  benefit  of  any  person  except  him- 
self": £.  S.  U.  S.,  SBC  2262.  And  that  chapter  further  pro- 
vides that  ''all  assigaments  and  transfers  of  the  right  hereby 
secured,  prior  to  the  issuing  of  the  patent,  shall  be  null  and 
void":  Id.,  sec.  2263.  According  to  the  supreme  court  of  the 
United  States,  these  provisions  were  enacted  to  prevent  such 
pre-emption  rights  from  being  acquired  by  land  speculators: 
Myen  v.  Crafty  13  Wall.  29L  In  that  case,  Mr.  Justice  Davii^, 
speakii^  fidr  the  court,  said:  "In  view  of  these  facts,  we  can- 
not suppose,  in  the  absence  of  an  express  declaration  to  that 
effect,  that  Congress  intended  to  tie  up  these  lands  in  the 
hands  of  the  origuiol  owners  until  the  government  should 


214  Spiess  v.  Neubbbo.  ^Wisconsiny 

chCX)8e  to  issue  the  patent.    If  it  had  heen  the  parpose  of 
Congre8S*to  attain  the  object  contended  for,  it  would  have  de- 
clared the  lands  themselves  unalienable  until  the  patent  was 
granted.    Instead  of  this,  the  legislation  was  directed  against 
the  assignment  or  transfer  of  the  right  secured  by  the  act, 
which  was  the  right  of  pre-emption,  leaving  the  pre-emptor 
free  to  sell  his  land  after  the  entry,  if  at  that  time  he  was  in 
good  faith  the  owner  of  the  land  and  had  done  nothing  incon- 
sistent with  the  provisions  of  the  law  on  the  subject."    To  the 
same  effect,  Lessee  of  French  v.  Spencer ^  21  How.  228;  Thred- 
gill  v.  Pintardj  12  Id.  24;  Landes  v.  Brant,  10  Id.  348.    These 
views  are  in  harmony  with  the  adjudications  of  this  court, 
wherein  it  has  been  held  that  such  pre-emptor,  having  made 
the  entry,  paid  his  money,  taken  his  receipt  or  certificate,  and 
recorded  the  same  (as  Colstad  did),  has  the  entire  equitable 
title  and  interest,  which  he  may  assign,  transfer,  and  convey 
at  pleasure;  and  that  the  legal  title  will  vest  in  his  grantee 
upon  the  issuing  of  the  patent:  DUlingham  v.  Fisher^  5  Wis. 
475;  Stephenson  v*  TFtbon,  87  Id.  489.    In  Lamb  v.  Davenport^ 
18  Wall.  307,  it  was  held  that,  '^  unless  forbidden  by  some  posi- 
tive law,  contracts  made  by  actual  settlers  on  the.  public  lands 
concerning  their  possessory  rights,  and  concerning  the  title  to 
be  acquired  in  future  from  the  United  States,  are  valid  as  be- 
tween the  parties  to  the  contract,  though  there  be  at  the  time 
no  act  of  Congress  by  which  the  title  may  be  acquired,  and 
though  the  government  is  under  no  obligation  to  either  of  the 
parties  in  regard  to  the  title."    It  follows  from  these  several 
adjudications  that  Colstad  was  under  no  disability  which  pre- 
vented him  from  conveying  his  equitable  title  and  interest  in 
the  land  to  Neuberg,  and  that  the  latter  was  under  no  disabil- 
ity which  prevented  him  from  creating  valid  liens  thereon  by 
way  of  mortgages,  as  he  did.    These  things  being  so,  there 
•can  be  no  question  but  what  such  equitable  right,  title,  and 
interest  passed  to  the  plaintiff  by  such  foreclosure  sale  and 
sheriff's  deed. 

3.  The  plaintiff  having  thus  acquired  such  equitable  right, 
title,  and  interest  in  and  to  the  eighty,  was  she  divested 
of  the  same  by  the  subsequent  entry  and  commutation  by 
Neuberg  while  in  possession  as  her  tenant?  To  hold  that  she 
was,  would  be  the  consummation  of  a  gross  fraud  under  the 
guise  of  a  legal  right.  This  being  so,  it  should  not  be  sanc- 
tioned by  the  courts,  unless  forced  to  do  so  by  positive  law  or 
binding  authority.    Here  it  has  neither.    The  law  on  the  sub- 
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ject  seems  to  be  pretty  well  settled  to  the  effect  that  where  the 
owner  of  such  equitable  right,  title,  and  interest  transfers  the 
same  by  way  of  mortgage  or  otherwise  to  a  bona  fide  purchaser 
for  a  valuable  consideration  fully  paid,  and  afterwards  acquires 
the  legal  title  by  patent  from  the  United  States,  such  legal  title 
at  once  inures  to  the  benefit  of  such  bona  fide  purchaser,  and 
estops  such  patentee  from  claiming  title  as  against  such  pur* 
chaser.  This  is  sustained  by  the  authorities  already  cited. 
This  rule  is  well  illustrated  and  strongly  supported  by  Thredr 
gill  V.  Kntard^  supra,  in  which  it  was  held  that  ''where  a 
settler  upon  the  public  lands  had  a  pre-emption  right  to 
them,  and  sold  them  to  a  person  who  again  sold  them  to  a 
third  party,  the  original  vendor  has  a  lien  upon  the  land  for 
the  balance  of  the  purchase-money  still  due,  and  can  enforce 
it  by  a  bill  in  chancery,  notwithstanding  the  vendee  has  taken 
out  a  patent  in  his  own  name  under  a  subsequent  pre-emption 
law."  So,  in  Lessee  of  French  v.  Spencer,  supra,  it  was  held 
that  '^a  patent  to  the  original  beneficiary,  who  had  previously 
sold  his  right,  inured  to  the  benefit  of  the  purchaser,  and  re- 
lated back  to  the  date  of  the  entry;  and  the  heir  of  the  grantor 
in  such  a  deed  is  estopped  from  setting  up  a  legal  title  under 
the  patent."  See  also  Hughes  v.  United  States,  4  Wall.  232. 
In  Orr  v.  Stewart,  supra,  the  homesteader,  after  having  mort- 
gaged his  right,  title,  and  interest,  and  the  mortgage  foreclosed 
and  bid  in  by  the  mortgagee,  who  obtained  thereon  a  sheriff's 
deed,  commuted  his  homestead  entry  into  a  cash  entry,  as 
here,  and  paid  in  full  the  price,  and  received  a  duplicate  re- 
ceipt and  certificate  of  purchase  therefor;  but  it  was  held  that 
such  after-acquired  title  by  the  mortgagor  fed  the  mortgage, 
and  inured  to  the  benefit  of  the  mortgagee  and  purchaser  at 
such  foreclosure  sale. 

4.  Upon  the  principles  stated,  it  may  seem  that  the  plaintiff 
had  an  adequate  remedy  at  law,  and  hence  that  there  was  no 
necessity  to  bring  this  action.  But  the  patent  gave  to  Neu- 
berg  the  apparent  legal  title  of  record ;  and  some  of  the  facts 
which  make  that  title  inure  to  the  benefit  of  the  plaintiff  are 
not  of  record,  and  hence  there  is  a  necessity  of  establishing 
the  plaintiff's  right  to  the  land  by  an  adjudication. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  enter 
judgment  in  accordance  with  the  prayer  of  the  complaint. 

AmarAOQiataxD  Tttls  Inu&es  to  Bbmsftt  or  Mortqaobx:  Hauch  v.  Di'fh, 
t  Am.  St.  B^  098^  aadnotoiCMfcv.^ofcr.Td  Am.Deo.  449,aQdnote46a 
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Valley  Lumber  Company  v.  Smith. 

rn  Witocnmir,  IM.J 

OoxiLXCTZNo  EviBXNCB.  —  Whsbe  Tsmif ont  n  OoHBLicfniro  as  to  imm 
CoNTBACT  pRicB  AoRKKD  UPON  At  Oral  aale,  evidence  is  admiailjle  to 
show  the  value  of  the  property  at  the  time  of  the  sale,  as  ten<1ing  to 
show  the  real  eontraot. 

Idu  — Wbxbb  TaBTnsoHT  d  CoNruciiHa  as  to  the  eontnct  price,  and  as 
to  whether  defendant  objected  to  an  aceoont  presented,  it  is  error  to 
sappress  defendant's  evidence  and  chai^^e  that  where  no  objectioQ  is 
made  to  an  account  rendered,  it  is  prima  fade  evidence  of  its  oorrect- 


Wbibb  Eyidihos  is  €k)NiLiCTZNa  AS  TO  CoNTiuoT  PuoE,  and  defendant 
introduces  in  evidence  »  memorandnm  of  the  ccntraot  which  he  testifies 
he  made  at  the  time  of  its  execution  in  »  book  kept  for  that  poxpose, 
and  such  evidence  is  unimpeached,  it  is  error  to  cast  doubt  and  sospicioii 
npon  the  evidence,  and  to  call  the  special  attention  of  the  jury  to  the 
Sfiticnsms  of  oonnsel  upon  the  memorandum. 

/.  n.  Opdale  and  James  Wickhamy  for  the  appellants. 
W.  F.  Bailey^  for  the  respondent. 

Obton,  J.  This  action  is  borought  to  reooiFer  a  certain  sum 
for  goods,  wares,  and  merchandise,  and  two  hundred  doUara 
for  the  use  or  lease  of  certain  logging-camps  during  the  winter 
of  1883  and  1884,  situated  on  a  certain  farij  aeres  of  land  be- 
longing to  the  plaintiff,  which  had  been  denuded  of  its  timber 
or  stumpage.  The  only  matter  ocmtroFerted  on  the  trial  was 
the  claim  for  two  hundred  dollars  for  the  use  ctf  said  logging- 
camps.  This  the  defendants  denied  in  tiieir  answer.  The  only 
witness  for  the  plaintiff  on  that  question  wae  one  Oarson,  the 
president  of  the  plaintiff  company,  who  testified  that  the  con- 
tract for  the  use  of  the  logging-camps  was  made  foy  him  when 
he  and  Smith,  one  of  the  defendants,  were  akme,  and  that 
such  was  the  contract.  The  defendant  Smith  testified  with 
great  positiveness  that  the  defendants  never  made  any  such 
contract,  but  that  the  contract  was  that  the  defendants  should 
pay  the  plaintiff  two  hundred  dollars  feir  a  good  title  of  iibe 
said  forty  acres  of  land,  with  the  old  camps  thereon,  whidi 
were  dilapidated  and  of  scarcely  any  value  whatever.  An- 
other witness,  who  claimed  to  have  been  present  when  the 
contract  was  made,  testified  that  the  said  Carson,  the  presi- 
dent of  the  company,  said:  *'  I  will  do  better  by  you  than  by 
the  other  man.  I  will  give  you  the  logging-camps  and  tliud 
forty  acres  of  land;  the  camps  stand  on  for  two  hundred  dol- 
lars, and  give  you  title."    Another  witness  testified  that  he 
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heard  the. said  CAraDn.fiubstaatiall7  admit  ihiit  ho  luul  sold 
the  defendants  the  camps  and  .the  forty  acres.  The  testimony 
tended  to  shoir  that  the  defendants,  the  winter  hefbre^  had 
been  iroahled  by  Mome  one  shutting  up  their  laadB  across  the 
said  forty^cre  loA,  whieh  ihey  used  in  their  logging  business 
on  other iauds  in  thevTicinity,.aod  that  they  wished  therefore 
to  own  and  have  full. control  of  thatJot,  so  as  to  pre?)Bnt.8Uch 
annoyauce.  The  aaid  Carson,  on  crossrexaminatioD,  testified 
that  ''Smith'a  otijeot  was  to  purchase  tiiose  camps,  and  get 
the  forty  acres  of  land  on  which  they  atood,  so  that  he  might 
control  the  xoads  on  account  of  this  trouble '';  and  he  further 
testified:  ''I  would  give  Jam  title  to  the  forty  acres  of  land  if 
I  had  .known  he  wanted  it  It  would  not  have  been  any  detri- 
ment to  have  deeded  it  .to  him.  I  would  not  give  him  the 
title  now  if  he  paid  -the  money.    I  neveer  agreed  to.'' 

This  ja  A  sufficient  atatement  of  the  case  to  show  the  per- 
tinency of  the  exociptions.  The  jury  rendered  a  verdict  for 
the  plaintiff  of  $J238.£2,  presumably  for  the  ^200  for  the  iise 
of  the  logging-^cam|is,  and  interest.  To  reverse  the  judgment 
xeodered  on  thia  vecdict,  ihe  appellants  allqge  the  foUowii^ 


I.  The  .q^Uants  offered  and  asked  questions  tending  to 
ahow  the  real  iiralue  o£  ihe  logging^ampsnat  the  time,  and 
that  they  were  uaeless  to  itiie  jplaintiff,  as  the  timber  had  all 
been  ^cut  off  the  forfy  acree,  and  that  they  were  not  in  a  con- 
dition to  use  .until  repaired,  and  that  they  weie  of  no  value 
whatever  for  the  purpose  of  corroborating  the  testimony  of  the 
defendant  Smith  and  of  the  other  witnesses  as  to  what  the 
contract  was.  The  icourt  sustained  the  objection  of  the  plain- 
tiff to  Buch  offer  and  questions.  This  was  clearly  erroneous. 
This  waa  a  very  .strong  >caBe  &r  the  iq>plioation  of  the  rule 
that  such  corroboration  is  proper  when  there  is  a  direct  con- 
flict of  the  evidence  as  to  the  contract  jprioe  to  be  paid  ibr  the 
property  in  question.  If  the  Jogging'^unnps  were  of  the  value 
of  two  hundred  dollars  or  more,  then  the  plaintiff's  version  of 
the  contract  would  he  quite  probable  as  against  the  testimony 
for  the  defendants  that  auoh  consideration  waa  to  include  the . 
title  of  ihe  forty  acres  also.  On  the  other  hand,  if  the  camps 
ware  of  little  or  no  real  value  to  any  one,  than  the  testimony 
of  the  defendants  would  be  quite  probable  as  against  the  tes- 
timony for  the  plaintiff  that  the  defendants  agreed  to  pay  two 
hundred  dollars  rent  for  the  use  of  such  camps  for  one  winter. 
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This  is  agreeable  to  common  reason,  and  logical,  and  such  evi« 
dence  is  approved  hj  the  authorities. 

The  evidence  disapproved  in  Kvammenv.  Meridian  MtU  Co,^ 
68  Wis.  899,  was  as  ''to  the  usnal  price  for  sawing  laths  the 
season  before."  It  did  not  relate  to  the  price  or  valne  of  the 
thing  itself,  which  was  the  subject  of  the  controversy  and  of 
the  contract.  In  that  case,  Mr.  Justice  Cassodaj  said  in  the 
opinion:  "It  maybe,  as  intimated  by  Mr.  Justice  Cooleyin 
Campau  v.  JIforan,  81  Mich.  280,  that  where  the  evidence  ad- 
duced upon  both  sides  is  in  direct  conflict,  and  pretty  evenly 
balanced,  as  to  the  contract  price,  evidence  that  the  cost  of 
performance  was  greatly  in  excess  or  greatly  below  such  price 
might  afford  some  reasonable  ground  for  believing  that  the 
contract  was  for  the  price  nearest  the  coef  This  is  a  clear 
exposition  of  the  rule.  Mr.  Abbott,  in  his  work  on  trial  evi- 
dence, states  the  rule  as  follows:  "Where  the  testimony  is 
conflicting  as  to  what  was  the  price  agreed  upon  in  an  oral 
sale,  or  as  to  whether  there  was  any  agreement  as  to  price,  it 
is  competent  to  show  the  value  of  the  property  at  the  time  of 
the  sale  as  tending  to  show  what  the  real  contract  was":  Page 
806.  The  following  cases  are  cited  by  the  appellant's  counsel 
as  supporting  this  rule:  Richardeon  v.  MeCMdriekj  48  Mich. 
476;  Mimer  v.  Darling,  44  Id.  488;  Baneh  v.  SehoU,  68  Pa.  Si 
284;  AUisan  v.  Homing^  22  Ohio  St  188;  Swain  v.  Cfheney^  41 
N.  H.  282;  Moore  v.  Davis^  49  Id.  46;  6  Am.  Bep.  460;  Kidder 
V.  SmUhj  84  Vt.  294;  Johnson  v.  Harder^  46  Iowa,  677;  Brad^ 
bury  V.  Dwightj  8  Met.  81. 

2.  The  court,  in  charging  the  jury,  after  redting  the  testi- 
mony of  Carson,  the  president  of  the  company,  that  he  had 
presented  to  the  defendants  a  bill  or  account  containing  this 
charge  of  two  hundred  dollars  for  the  use  of  the  camps,  and 
that  the  defendants  made  no  objections  to  it,  but  kept  the  bill, 
said  to  the  jury:  "Where  a  statement  of  account  is  rendered, 
and  nothing  is  said  about  it,  and  no  objections  made,  of  course 
that  is  prima  facie  evidence  of  the  correctness  of  the  bill. 
....  It  is  a  sort  of  admission  on  his  part  of  the  correctness 
of  the  bill.''  Aside  from  the  fact  that  this  claim  is  not  a  mat- 
ter of  book-account,  or  of  an  account  rendered  or  bill  pre- 
sented, but  the  subject  of  a  special  contract,  and  such  a  prin- 
riple  of  law  has  no  application  to  it,  it  was  unfair  for  the 
court  to  ignore  or  suppress  the  testimony  of  the  defendant 
Smith,  that  he  did  at  the  time  object  and  insist  that  he  had 
never  hired  or  rented  the  camps,  but  that  he  had  bought  the 
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forty  acres,  with  the  camps  upon  it.  The  jiuy  znight  fbrget 
that  evidence,  and  from  this  charge  of  the  court  take  it  tor 
granted  that  the  defendants  had  assented  to  the  claim  hj  not 
objecting  to  it,  and  might  have  been,  and  probably  were, 
thereby  misled  as  to  the  evidence. 

3.  The  defendant  Smith  testified  that  he  made  a  memoran- 
dum of  the  contract  of  the  purchase  of  the  forty  acres  and 
the  camps  on  it  at  the  time  in  a  memorandum-book  which  he 
kept  for  such  matters  of  business,  and  said  memorandum  was 
introduced  in  evidence.  The  court,  in  commenting  upon  this 
evidence  to  the  jury,  and  after  saying  ''that  it  tended  to  show 
that  he  [Smith]  was  not  mistaken  as  to  what  the  contract 
was,"  said:  ^^  Of  course,  if  he  really  made  that  memorandum,'' 
etc.  ^'You  have  heard  the  criticisms  of  counsel  upon  that 
memorandum.  It  is  your  duty  to  consider  whether  that  was 
really  a  memorandum  made  at  that  time.''  This  was  very 
tm£Bdr,  as  well  as  a  very  serious  error. 

There  was  no  evidence  tending  to  impeach  the  credibility  of 
tbe  defendant  Smith  in  respect  to  his  having  made  at  the  time 
this  memorandum,  or  tending  to  cast  any  suspicion  upon  his 
evidence  in  that  respect.  The  court  cast  suspicion  and  doubt 
upon  this  evidence,  without  any  other  grounds  than  the  unre- 
strained and  groundless  criticisms  of  the  opposing  counsel  in 
his  argument.  The  attention  of  the  jury  is  not  called  to  the 
testimony  on  this  point,  except  with  an  unauthorised  proviso, 
'^if  he  really  made  the  memorandum,"  and  '^  whether  it  was 
really  made  at  that  time."  But  the  special  attention  of  the 
jury  is  called  to  'Hbe  criticisms  of  counsel  upon  that  memo- 
randum." 

There  are  other  errors  assigned,  but  they  may  not  occur 
upon  another  trial,  and  are  not  very  material.  We  are  in- 
clined to  think  that  if  the  above  errors  had  not  been  commit- 
ted, the  verdict  would  have  been  in  fiavor  of  the  defendants. 

By  tbe  Coubt.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


OoHTBAOT  or  8al%  parol  eridanos  is  sdmiwiWit  to  profvex  ifoori  v« 
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MoGlubb  Ah  Camfbkll. 

«v  PnwsBn;  Mjimi  FcHR&iKr  id  a  BAjmaajwr  iker,  tiia 
usigneo  bang  in  effect  an  offiearicf  Jthe  4eiirt»  aad  .the  MiigBMl  prep- 
erly  beingin  eutiodia  fe^eod  adminiitered  by  and  nnder  dieection  of 
tiie  court,  has  no  extFatenitoml  effect  ao  as  to  defeat  an  attachment 
levied  upon  preperty  in  aaoflier  state,  onder  the  laira  of  that  atate,  b/ 
a  crediter  of  "thft-wicrnr 
CoKiLxcT  .or  LA.wa.  — ^^  AssKuofEifT  B¥  J>a9(»  safno  ^moanmn  m  Both 
Wisconsin  and  Mnnnsor^  made  nader  the  inetlventiaer  of  thelatter 
state,  does  not  affect  property  of  the  assignor  situated  in  Wisconsin. 

Agxion  to  T&DOYor  the  pnooeedfi  of  &  sale  of  forioiial  prop* 
erty  eeiaed  in  Wisooiuiia  by  one  CamplDeU,  as  sbenff,  nncter 
attachment  prooeedings  floed  out  by  mie  JohiiflOQ  against 
property  cf  Gilleapie  juid  Harper,  partnan,  owning  propeity 
and  doing  l}ushie8B  'in  Miimesota  and  Wiaeansin.  Bj  agree- 
ment, the  sheriff  made  the  male  and  vekiined  the  proceeds, 
isubject  to  the  judgment  of  the  eonrt  Johneon  obtained  judg- 
ment against  said  partners,  issned  'eocecution,  and  the  sheriff 
IcTied  upon  atid  pcooeeds.  MoChire,  tbo  |daintiff^  claims 
said  proceeds  nnder  an  assignment,  made  io  him  by  Ghllespie 
and  Hiarper,  in  Mimiesota,  under  the  inmAfeDt  laans  of  that 
state.  MeChnre,  Johnson,  and  the  firm  of  Gillespus  and  Har- 
per are  and  wereTeaidentB  of  the  state  of  fflinneaota  when  the 
assignment  waa  made.  The  eonrt  iield  ftat  phuntiff  look  no 
title  to  tibe  property  seiasd  and  maid  in  Wisoensin,  and  plain- 
tiff appeab. 


FayetUy  Marshy  and  Roy.  S.  Reed^  for  the  appellant 
H.  Z.  Siunphregj  tat  the  nRpoDdeisL 

Lton,  J.  Chapter  1A8  of  ibe  General  Laws  of  Minnesota 
for  1861,  under  which  the  assignment  in  question  was  made, 
is  entitled  ''An  act  to  prevent  debtors  from  giving  preference 
to  creditors,  and  to  secure  the  equal  distribution  of  the  prop- 
erty of  debtors  among  ifaeir  creditors,  and  for  the  release  of 
debts  against  debtors."  The  act  provides  that  whenever  the 
property  of  any  debtor  sTiall  be  attached  or  levied  upon  by 
any  writ  or  process  from  a  court  of  record  of  that  state  in 
favor  of  any  creditor,  or  garnishment  made  against  any 
debtor,  such  debtor  may,  within  ten  days  after  such  levy 
or  garnishment,  ''make  an  assignment  of  all  his  prox)erty  and 
estate,  not  exempt  by  law,  for  the  equal  benefit  of  all  his 
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creditom,  in  piroporfion  to  their  reepeotive  valid  claims,  who 
shall  file  leTcaeeB  of  their  debts  and  claims  against  such 
debtors,  as  heranafter  provided."  The  act  then  provides 
tiiat)  xxpaa  such  assignment  being  made,  the  attachments, 
levy,  or  garnishments  shall  be  dissolved,  and  the  officer  shall 
deliver  tiie  property  to  the  assignee,  unless  the  latter  elect  to 
retain  the  {Npocess  for  the  benefit  of  all  such  creditors:  Sec.  1. 
It  is  further  provided  in  section  10  that  ''no  creditor  of  any 
iuBolvsnt  debtor  shall  receive  any  benefit  under  the  provisions 
of  this  act,  or  any  payment  of  any  share  of  the  proceeds  of 
tiie  debtor's  estate,  unless  he  shall  first  have  filed  with  the 
clerk  of  the  district  court,  in  consideration  of  the  benefits  of 
the  provimms  of  this  act,  a  release  to  the  debtor  of  all  claims 
other  than  such  as  may  be  paid  under  the  provisions  of  this 
act  for  the  benefit  of  such  debtor;  and  thereupon  the  court  or 
judge  may  direct  that  judgment  be  entered  discharging  such 
debtor  from  all  claims  or  dekfk»  held  by  creditors  who  shall 
hove  filed  such  releases^" 

Within  ten  days  before  the  assignment  to  the  plaintiff  was 
exeeuted,  the  property  of  Gillespie  and  H«rper  in  Minnesota 
was  seized  by  virtue  of  a  writ  of  attachment  issued  out  of  a 
court  of  iTOord  of  that  state. 

Another  statute  of  Minnesota  (Gren.  Stats.,  c.  41)  gives  the 
procedure  for  making  general  assignmmits  for  the  benefit  of 
creditors.  Its  provisionff  are  not  unlike  chapter  80  of  our  Be* 
vised  Statntesy  entitled  '*0f  Voluntary^  Assignments.'^ 

The  contention  on  behalf  of  the  plaintiff  is,  that  the  instru* 
ment  under  which  tiie  plaintiff  claims  to  recover  the  proceeds 
of  the  property  in  question  is  essentially  a  voluntary  assign* 
ment  by  Gillespie  and  Harper  for  the  benefit  of  their  cred* 
itote;  and  that*  it  is  a  valid  conveyance  to  the  assignee  of  all 
the  personal  property  of  the  assignors,  wherever  the  same 
may  be  situated.  In  other  words,  their  position  is  that,  in 
respect  to  personal  property,  the  lex  loci  contractus  governs,  and 
an  assignment  valid  under  the  laws  of  the  state  in  which  it 
was  executed  is  valid  everywhere. 

The  contention  on  behalf  of  the  defendant  (who  represents 
the  creditor  Johnson)  is,  that  the  instrument  is  not  a  volun- 
tary assignment  for  the  benefit  of  creditors,  within  the  mean- 
ing of  that  term  as  used  in  the  common  law,  or  in  chapter  41 
of  the  Miimeaotft  statute,  or  chapter  80  of  our  Revised  Stat- 
utsBy  but  ia  part  of  a.  statutory  proeeeding  in  insolvency,  look- 
inf  to  afdll  discharge  of  the  debte  of  the  insolvent  without  full 
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payment  thereof, — a  leBalfe  wbieh  oannot  follow  a  Toluntary 
asBignment  for  the  benefit  of  creditors;  and  ftirther,  each 
being  the  nature  of  the  proceeding,  the  assignment  has  no 
effect  beyond  the  territorial  limits  of  the  state  in  which  it  is 
made,  and  in  which  the  assignor  resides.  It  is  also  denied 
that  it  has  any  such  extraterritorial  effect,  even  though  it  be 
a  voluntary  assignment  for  the  benefit  of  creditors. 

The  question  as  to  the  character  of  the  instrument  under 
which  the  plaintiff  claims  has  been  determined  by  the  su- 
preme court  of  Minnesota  in  Jimfa  y.  Ludden^  84  Minn.  482, 
and  other  cases  therein  cited.  In  Jenka  v.  Ludden,  aupra^  the 
court  says:  '^  Our  act  of  1881  is,  as  we  have  repeatedly  held, 
a  bankrupt  act;  the  assignee  being,  in  effect,  an  officer  of  the 
court,  and  the  assigned  property  being  in  custodia  legis  and 
administered  by  the  court  or  under  its  direction:  WendeU  v. 
Lebon^  30  Minn.  234;  In  re  Mann^  32  Id.  60;  Lord  v.  Meachem^ 
32  Id.  66;  Bennett  v.  Denny ^  33  Id.  530;  Simon  ▼.  Mann^  33 
Id.  412."  Thus  it  will  be  seen  that  although  an  assignment 
under  chapter  148  of  the  Statutes  of  Minnesota  for  1881  in  a 
certain  sense  is  voluntary,  in  that  the  debtor  is  not  compelled 
to  make  it, — a  feature  common  to  many,  perhaps  most,  in- 
solvent laws,  including  those  of  this  state  (R.  S.,  o.  179), — 
still  that  court  holds  it  to  be,  in  substance  and  legal  effect,  an 
assignment  by  operation  of  the  statute  thus  held  to  be  a  bank- 
rupt law,  executed  as  a  part  of  the  procedure  in  the  adminis- 
tration of  that  law.  We  regard  the  above  adjudications  of 
the  supreme  court  of  Minnesota,  giving  construction  to  their 
act  of  1881,  as  binding  upon  this  court,  and  hence  shall  not 
examine  or  discuss  the  argument  of  counsel  for  the  plaintiff 
against  the  accuracy  of  such  construction.  We  will  only  say 
that  our  consideration  of  the  subject  has  inclined  us  to  think 
that  the  court  construed  the  act  correctly. 

Our  conclusion  as  to  the  character  of  the  instrument  in 
question  renders  it  quite  unnecessary  to  determine  whether  a 
voluntary  assignment  for  the  benefit  of  creditors,  executed  in 
Minnesota  by  a  resident  of  that  state,  pursuant  to  chapter  41, 
passes  to  the  assignee  title  to  personal  property  named  in 
such  assignment  having  a  aitua  in  this  state.  This  question 
was  very  fully  argued  by  the  respective  counsel,  and  their 
citations  of  authorities  (to  which  we  add  Mowry  v.  Croeher^  6 
Wis.  826)  will  be  preserved  in  the  official  report  of  the  case. 

The  only  remaining  question  (and  it  is  the  controlling  ques- 
tion in  the  case)  is,  Has  an  assignment  of  property,  mads 
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pursuant  to  a  bankropt  act,  the  asagnee  being  in  effect  an 
officer  of  the  court,  and  the  assigned  property  being  in  cwtodia 
legia  and  administered  hj  or  under  the  direction  of  the  court, 
any  extraterritorial  effect?  That  is  to  say,  should  the  courts 
of  this  state  recognise  such  an  assignment  as  a  valid  transfer 
to  the  assignee  of  personal  property  in  this  state,  and  thus  de- 
feat an  attachment  levied  upon  it  pursuant  to  the  laws  of  this 
state  by  a  creditor  of  the  assignor?  We  think  the  question  is 
not  affected  by  the  fact  that  the  property,  when  seized,  was  in 
the  possession  of  the  assignee,  or  that  the  attaching  creditor 
is  a  resident  of  the  state  in  which  the  insolvency  or  bank- 
ruptcy proceedings  were  had. 

The  cases  on  this  subject  are  very  numerous.  No  review  of 
them  will  here  be  attempted.  While  some  of  them  may, 
under  special  circumstances,  extend  the  rule  of  comity  to  such 
a  case,  and  thus  give  an  extraterritorial  effect  to  somewhat 
similar  assignments,  we  are  satisfied  that  the  great  weight  of 
authority  is  the  other  way.  The  rule  in  this  country  is,  we 
think,  that  assignments  by  operation  of  law  in  bankruptcy  or 
insolvency  proceedings,  under  which  debts  may  be  compulso* 
rily  discharged  without  full  payment  thereof  can  have  no 
legal  operation  out  of  the  state  in  wluch  such  proceedings 
were  had.  This  rule  is  laid  down  in  Burrill  on  Assignments, 
6th  ed.,  p.  468,  sec.  808,  and  numerous  oases  are  cited  in  the 
note  to  that  section  in  support  of  it. 

An  application  of  the  above  rule  to  this  case  negatives  the 
plaintiff's  right  to  recover  in  the  action. 

By  the  Coubt.  The  ludgment  of  the  circuit  court  is 
affirmed.  

AmonoDfT  vnmM,  Scasb  Bavkrupt  Laws — Axi&AxnaaioBiAL  Emcr 
ov:  WaUcn  y.  WkUlod^  76  Am.  Deo.  607,  note  616;  Brfon  ▼.  BriMn,  72  Id. 
219,  and  note;  note  to  Ba»{ford  y.  Paine^  78  Id.  594,  597,  treating  the  topic 
at  length;  see  also  Thunion  y.  Boeer^fieldt  97  Id.  851,  and  note;  BenUy  y. 
WhOtemore,  97  Id.  671,  and  note;  Weider  y.  Maddox,  59  Am.  Rep.  617,  and 
foot-note;  Moore  y.  Chmrch,  59  Id.  439.  In  these  oases  the  yarious  rulings 
will  be  fonnd,  the  anthorities  not  being  harmonions.  In  SmUUCe  Appeal,  117 
Pa.  St  aO^  and  O^y.  KMng.SZKj.  649,  it  is  held  that  a  voluntary  assign- 
ment for  the  bsBflfit  of  orediton  m  one  state  will  pass  title  to  personalty  in 
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MxBTAKX — Vnavn  m  Paook  —To  EsTABuaBr  IteMKi!^  pvty  aDeging  it 
mist  pnrrttH  elaarlf  md  astufaetonly,  aiii  puriwyi  bvynML  *  rouon* 
ftbld  doubt;  aad  to  chatge  that  to  eatablish  niiifriW  the  evidiBeB  in  itt 
favor  most  be  more  weighty,  cenvincin^  or  setiB&ctory  than  the  evi« 
dence  of  the  other  party  is  error,  as  a  mere  preponderance  of  evidence 
is  not  sufficient. 

Bbbovbous  Cbargb. — Wbzrb  CoABsnr  Rdu  i»  Baxour  Stm«d  in  the 
beginning  of  a  charge,  bnt  is  afterwaeda  oyecroied  and  changed,  and  an 
incorrect  rale  smbstitated  and  impreand  upon  the  juy,  ao  aa  to  probably 
influence  it,  the  whole  charge  is  error. 

John  Barker,  for  the  appellant. 

0.  SievenSj  for  the  respondent. 

Orton,  J.  This  action  is  brought  to  recawer  the  eam  of 
$288,  the  balance  due  upon  a  certain  $800  note  ffmn  by  the 
respondent  to  the  appellant  in  part  for  the  parchase  of  one 
third  interest  in  a  grist  or  roller  mill,  in  the  city  of  Baraboo* 
The  defendant  claims  that  there  was  a  mistake  made  at  the* 
time,  in  calculating  the  amount  that  should  be  put  into  said 
note,  by  not  deducting  from  said  amount  of  $800  the  sum  of 
$283  for  certain  profits  that  the  mill  had  made,  which  at  that 
time  were  not  estimated  or  ascertained,  bnt  were  ccmtemplated 
by  the  agreement  of  the  parties.  The  jury  found  tiiat  such 
mistake  wae  made,  and  therefore  found  for  the  defendant. 

1.  The  appellant  claims  that  the  verdict  is  against  the  law 
and  the  evidence.  We  think  that  the  evidence  tended  to  prove 
that  there  was  a  mutual  mistake  of  fact  in  determining  the 
amount  that  should  be  put  into  the  note,  as  claimed  by  the 
respondent,  and  that  there  wa&  sufficient  evidenee  to  preclude 
our  interference  with  the  verdict  on  that  ground. 

2.  The  contention  of  the  learned  counsel  of  the  appellant 
is,  that  the  learned  judge  before  whom  this  cause  was  tried 
erroneously  instructed  the  jury  as  to  the  degree  or  quantum 
of  evidence  necessary  to  establish  the  alleged  mistake.  At 
the  request  of  the  appellant's  counsel,  the  jury  were  first  in- 
structed that,  ^'in  order  to  establish  a  mistake,  the  proof 
thereof  must  be  clear,  satisfactory,  and  convincing."  This 
was  strictly  correct.  But  this  brief  statement  of  an  abstract 
legal  principle,  disconnected  from  any  other  part  of  the  in- 
structions, and  made  before  the  main  and  general  instructions 
were  in  form  addressed  to  the  jury,  would  not  be  likely  to  make 
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a  T6t7  rtrang  or  lasting  impresnon  upon  Qirfr  fldiidt.  Tbefcl* 
lowing  inBtnietion  was  Hbe  last  one  given,  and  upon  the  de- 
clared subject  of  the  ^burden  of  jHroof,"  and  would  be  likely 
to  be  intently  listened  to  and  well  remembered,  as  the  correct 
role  by  which  the  testimony  on  behalf  of  the  defendant  should 
be  measured.  This,  as  the  tme  rule,  is  stated  deliberately, 
impressiyely,  and  at  considerable  length,  and  made  specially 
applicable  to  the  facts  of  the  case,  and  it  was  illustrated  and 
explained  so  that  the  jury  must  have  clearly  understood  it. 
The  instruction  was  as  follows:  *^The  burden  of  proof  is  upon 
the  defendant  to  establish  the  fact  that  such  a  mistake  as  he 
claims  was  in  fact  made,  and  that  this  note  was  given  for  $288 
more  than  it  should  have  been  by  virtue  of  the  terms  of  the 
contract  between  iiie  plaintiff  and  the  defendant  By  burden 
of  proof  is  simply  meant  this:  When  a  party  avers  a  thing 
which  is  denied  by  his  opponent,  we  say  the  party  who  avers 
the  fact  to  exist  must  take  upon  himself  the  trouble  or  burden 
of  proving  it;  and  when  the  burden  of  proof  is  upon  a  party, 
he  is  bound  to  establish  the  fact  which  he  alleges,  and  the 
other  party  denies,  by  a  preponderance  of  the  evidence;  and 
by  a  preponderance  of  the  evidence  is  simply  meant  that  the 
evidence  which  the  party  produces  in  favor  of  the  fact  which 
he  affirmatively  avers,  and  which  is  denied  by  his  opponent, 
must  be  more  weighty,  convincing,  and  satisfactory  than  the 
proof  adduced  by  the  other  party  by  way  of  answer  or  by  way 
of  overcoming  such  affirmative  proof."  The  jury  then  retired 
with  this  rule  fresh  in  memory. 

It  was  incumbent  upon  the  defendant  to  correct  and  sur- 
charge an  account,  to  reform  a  written  instrument,  or  to  estab- 
lish a  mistake.  The  rule  recognized  by  all  courts  in  such  cases 
is,  that  the  party  alleging  the  mistake  must  prove  it  clearly 
and  satisfactorily,  and,  some  courts  hold,  beyond  a  reasonable 
doubt.  A  mere  preponderance  of  evidence  is  not  sufficient 
To  be  more  weighty,  convincing,  or  satisfactory  than  the  evi- 
dence of  the  other  party  is  not  the  rule;  for  that  would  be 
simply  the  rule  of  preponderance:  Abbott's  Trial  Evidence, 
463;  Towdey  v.  DenUony  45  Barb.  490;  Klauber  v.  Wrightj  62 
Wis.  303;  WeUs  v.  Ogden,  30  Id.  637;  Stockbridge  Iron  Co.  v. 
Hudwn  Iron  Co.j  102  Mass.  45;  Ely  v.  Early,  94  N.  C.  1,  In 
Bond  V.  Dorsey^  65  Md.  310,  the  language  is,  that  the  evidence 
must  be  "clear  and  overwhelming";  citing  Groffv.  Rohrer^  36 
Id.  327;  Mend^nhaU  v.  Siecldy  47  Id.  454;  28  Am.  Rep.  481; 
Beard  v.  HiAble,  9  Gill,  480.    The  learned  counsel  of  the  re- 
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spoodeDt  TirtUAlly  admits  in  his  brief  that  rach  is  the  role, 
but  contends  that  such  rule  was  given  in  the  first  plaoe,  and 
the  whole  charge  must  be  taken  together.  The  trouble  iS|  that 
the  correct  rule,  so  briefly  stated  in  the  beginning,  was  after- 
wards overruled  and  changed,  and  the  incorrect  rule,  of  a 
mere  preponderance  of  the  evidenoei  substituted  and  im- 
pressed upon  the  jury,  and  they  were  quite  probably  influ- 
enced by  it.  Which  rule  should  they  regard, — the  flrst  or 
the  last?  To  say  the  least  of  it,  the  evidence  to  establish  the 
mistake  was  not  of  the  clearest  or  most  convincing  character 
or  beyond  a  reasonable  doubt.  On  account  of  this  error  in 
the  charge,  the  judgment  will  have  to  be  reversed. 

By  the  Coubt.    The  judgment  of  the  oirouit  court  is  re- 
versed, and  the  cause  remanded  for  a  new 


"VinDmsam  10  Jusixft  Eslov  on  tlia  groand  of  mIrtiVo  anil  bt  dnr* 
vneqniTooal,  and  dedaTO:  AUm  ▼.  JBUer,  S  An.  St  Rtp.  68|  ffutcMmom  ▼• 
illiiMODf^  2  Id.  S23»  and  note  82Si 

IvooffUHvasTf  CoKwuxnntQf  ob  Mibleiixdio  IssvauuTJiun  amm  EbsonI" 
oust  JSTofM  ▼.  Siale,  SI  Am.  Deo.  499,  note  SOS;  Adam§  ▼.  Oaprtmp  S8  Id. 
S6S|  SwAtm B. S.  Oik  ▼.  Kemdrkk,  Wld.  SS2|  StaUr.  Bmkam,  SS  UL  41S| 


Aybbs  v.  Ghioaoo  and  Nobthwbstbbn  B't  Go. 

|7l  WieooBWt,  m) 

Comioir  O^BBiwr  ov  LnrB-BieoK,  Whit  Oussi'iitiiM.  —  Baflwd  oom* 
pony  oi^{eged  in  tnBiporting  HvoHitook  over  iii  lOBd,  iBd  Boooeionied  to 
fnnieh  ■niteblo  om  theiefor,  npon  reaeonoble  notioeb  whonerer  within 
iti  power  to  do  eo^  and  holding  itMlf  oat  to  the  pnblio  aa  anch  cairier 
for  hire  vpon  the  terma  and  oonditiona  preacribed  in  the  written  oon* 
traeta  with  ahippera,  ie  b  oommon  carrier  of  liye-atook.  with  anch  reatrio- 
tiooa  and  limitationa  of  ita  common-law  liability  aa  ariae  from  the 
inatinota,  habita»  propenaitiea,  wanta,  neoeaaitiea,  Tioea,  or  looomotioB  of 
anch  animala  under  anch  contraota  of  oarriage. 

OoMKOV  Cabbixb  Of  LiVB-noos  lOB  HiBX,  holding  itaelf  ont  to  the  pub- 
lio  aa  aaoh,  under  the  reatriotiona  and  limitationa  named  in  ita  oontracta 
with  ahippera,  ia  bound  to  famish  suitable  oara  for  such  stock,  upon  rea- 
soBBble  notice,  wheneyer  it  can  do  ao  with  reaaouBble  diligenoe,  without 
jeqpardiaing  ita  other  business  aa  auch  common  carrier. 

BOBDXH  ov  Pboov  18  VPOK  CSoMMON  Cabrixb  09  Lxvi-flTOCK  to  ahow  that 
it  could  not,  with  reasonable  diligence  and  without  Jeopardizing  ita 
other  business,  have  furnished  cars  for  the  transportation  of  such  stock 
at  the  time  ordered  and  upon  the  notice  giyen. 

OOKMOii  Cabbixb  Owia  Samb  Dutt  RxLATirxLT  to  all  ahippera  at  atationo 
of  the  aame  boaineaa  importance  aa  to  aupplying  oaf%  and  no  8tatMNl^ 
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nmch  leu  any  one  shipper,  has  the  right  to  eomnmnil  tlia  antire  reaoiuma 
of  the  carrier  to  the  exclnsion  of  other  atationa  and  ■h]piMC%  bnt  tha 
cars  moet  be  so  distributed  at  the  different  atatioiia  as  may  ba  in  propor- 
tion to  the  ordinary  business  requirements  at  the  tiiiia^  in  order  that 
shipments  may  be  made  with  reasonable  oeleritj. 

GoMxoH  Carbiebs  of  Lite-stock  —  Dtmr  to  FoBinaH  Gabs  oh  KotfO. 
•»  Where  a  shipper  applies  to  a  carrier  of  liye-atock  for  oars  to  be  fnr- 
Dished  at  a  time  and  station  named,  the  caniar  most  inform  the  shipper 
within  a  reasonable  time,  if  practicable,  whether  it  is  anaUe  to  so  far* 
nish,  end  if  it  fails  to  give  such  notice,  and  has  indnoad  the  shipper  to 
belieye  that  the  cars  will  be  in  readiness  at  tha  time  and  place  named, 
and  the  shipper,  relying  thereon,  is  present  with  bis  liTO-stock  at  soah 
time  and  place,  and  finds  no  oars,  the  carrier  is  liabla  in  damages. 

DAXAOia  ▲0AIM8T  CoxMON  Cabbixb  ov  Liyb-stogk  lor  delay  in  trsnspoctik 
tion  is  limited  to  the  expense  of  keeping,  shrinkage^  and  depredation  in 
Talne  ot  the  stock  during  such  delay. 

Damages  for  delay  in  transporting  live*8tock.  From  the 
special  verdict,  it  appears  that  the  defendant  railroad  com- 
pany was  a  common  carrier  of  live-stock;  that  plaintiff  noti- 
fied defendant's  agents  at  La  Valle  and  Reedsborg,  two 
stations  on  the  line  of  its  road,  that  he  would  require  seven 
cars  on  October  17, 1882,  for  the  transportation  of  live-stock 
to  Chicago*  Such  notice  was  given  on  October  18, 1882,  was 
reasonable,  and  stated  that  four  cars  would  be  loaded  at  La 
Valle,  and  three  cars  would  be  loaded  at  Beedsburg.  Defend- 
ant's agents  promised  to  order  said  cars,  and  have  them  in 
readiness  at  the  time  and  places  named.  Two  cars  were  fur- 
nished at  Reedsburg  on  October  17,  and  one  on  October  19, 
1882.  Four  cars  were  fiimished  at  La  Valle  on  October  19, 
1882.  Two  cars  were  furnished  as  soon  as  possible,  but  the 
other  five  were  not  Plaintiff  had  no  notice  before  October 
17, 1882,  that  all  the  cars  would  not  be  furnished  as  ordered, 
and  he  was  at  the  respective  stations  mentioned  at  the  date 
named  with  sufficient  live-stock  to  load  all  the  cars.  The 
jury  returned  a  verdict  for  $826.97  damages  in  favor  of  plain- 
tiff, for  depreciation  in  value,  care,  and  feeding,  and  shrinkage 
on  the  stock,  caused  by  the  delay  in  their  transportation. 
Judgment  was  entered  accordingly,  and  defendant  appealed. 
Other  facts  are  stated  in  the  opinion. 


/•  O.  J$nHn$^  and  Winkler  and  Smiihf  toi  tha  appellant. 
O.  8teven$j  for  the  respondents. 

Cassodat,  J.  There  is  no  finding  of  any  agreement  on  the 
part  of  the  defendant  to  have  the  cars  in  readiness  at  the  sta- 
tions on  Tuesday  morning,  October  17,  1882.    There  is  no 
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iefltimoiiy  to  support  BQch  a  finding.  One  of  the  plaintifiTi 
l^stifiedy  in  effect,  that  he  told  the  agent  that  he  would  want 
the  cars  on  the  morning  of  the  day  named;  that  the  agent 
took  down  the  order,  pat  it  on  his  book,  and  said:  "All  right,'* 
he  would  try  and  get  them,  but  that  they  were  short  because 
they  were  then  using  more  cars  for  other  purposes;  that  noth- 
ing more  was  said.  It  appears  in  the  case  that  the  cars  were 
in  fact  furnished.  It  also  appears  that,  as  the  shipments  were 
made,  special  written  contracts  therefor  were  entered  into  be- 
tween the  parties,  whereby  it  was,  in  effect,  agreed  and  under- 
stood that  the  plaintiffs  should  load,  feed,  water,  and  take  care 
pf  such  stock  at  their  own  expense  and  risk,  and  that  they 
would  assume  all  risk  of  injury  or  damage  that  the  animals 
might  do  to  themselves  or  each  other,  or  which  might  arise  by 
delay  of  trains;  that  the  defendants  should  not  be  liable  fior 
loss  by  jumping  from  the  cars  or  delay  of  trains  not  caused 
by  the  defendant's  negligence.  The  court,  in  effect,  charged 
the  jury  that  there  was  no  evidence  of  any  negligence  on  the 
part  of  the  defendant  causing  delay  in  any  train  after  ship* 
ment,  and  hence  that  the  delay  of  the  two  cars  admitted  to 
have  been  furnished. in  time  was  not  before  them  for  consid- 
eration. This  relieves  the  case  from  all  liability  on  contract. 
it  also  narrows  the  case  to  the  defendant's  liability  for  the 
delay  of  two  days  in  furnishing  the  five  cars  at  the  stations 
named,  as  ordered  by  the  plaintiffs,  and  in  the  absence  of  any 
contract  to  do  so.       . 

In  Richardson  v.  Chiaago  etc.  Ry  Co,j  61  Wis.  601, 18  Am. 
&  Eng.  B.  B.  Cas.  530,  it  was,  in  effect,  held  competent  Bat  a 
railroad  company  engaged  in  the  business  of  transporting 
live-stock  to  exempt  it^e^f  by  express  contract  ''from  damage 
caused  wholly  or  perh^p^  in  part  by  the  instincts,  habits,  pro- 
pebsities,  wants,  neceasities,  vices,  or  locomotion  of  such  ani- 
mals." And  it  was  th^n  said:  "  Since  the  action  is  not  based 
upon  contract,  the  plaintiff  must  recover,  if  at  all,  by  reason 
of  the  defendant's  liability  as  a  common  carrier  upon  mere 
notice  to  furnish  cars,  and  a  readiness  to  ship  at  the  time 
notified.  Did  such  notice  and  readiness  to  ship  create  such 
liability?  We  have  seen  that  a  carrier  of  live-stock  may,  to 
at  least  a  certain  extent,  limit  its  liability.  Whether  the  de- 
fendant was  accustomed  to  so  limit  its  liability,  or  to  carry  all 
liverstock  tendered  .upon  notice,  without  restriction,  does  not 
appear  from  the  record.  If  it  was  accustomed  to  so  limit,  and 
ihe  limitation  was  legal,  it  should  at  least  haTC  been  so  al- 
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leged,  tpgeiher  with  an  offer  to  oomplj  with  the  cwtomaiy 
restriction.  If  it  was  accvatomed  to  cany  all  HvaHrtoek 
ofiered  upon  notice  and  tender,  and  without  reetrictiony  then 
it  would  be  difficult  to  oee  mpon  what  ground  it  could  diecrim- 
inate  against  the  plaintiff  bj  refuaing  to  do  for  him  what  it 
was  constantly  in  the  habit  q£  doing  for  other's.'' 

In  that  case,  there  was  a  £ulnTe  to  allege  any  such  custom 
or  holding  out  on  the  part  of  the  defendant,  or  that  reason- 
able notice  bad  been  giyentothe  defendant  to  furnish  suitable 
cars  to  the  person  applying  therefinr,  or  that  the  same  was 
within  its  power  to  do  so;  and  hence  the  demurrer  was  sus- 
tained. The  allegations  thus  wanting  in  that  case  are  present 
in  this  comfdaint.  It  is,  moreover,  in  e£bct  admitted  that  the 
defendant  was  at  times,  when  able  to  do  so,  engaged  in  the 
transportation  of  live-stock  over  its  roads,  one  line  of  which 
runs  through  the  stations  in  question;  that  it  was  accustomed 
to  furnish  suitable  can  therefor,  upon  reasonable  notice,  when 
within  its  power  to  do  so;  and  to  receive,  transport,  and  de- 
liver such  live-stock  with  reasonable  dispatch,  but  only  upon 
special  contracts  at  the  time  entered  into  between  the  shipper 
and  the  defendant,  and  upon  such  terms  and  conditions  as 
should  be  agreed  upon  in  writing.  It  is,  moreover,  manifest 
Chat  the  defendant  actuaUy  undertook  to  furnish  the  cars  si 
the  time  designated  by  the  plaintiffis;  that  it  succeeded  in  fur- 
nishing two  of  them  on  time;  that  there  was  a  delay  of  two 
days  in  furnishing  the  other  five;  and  that  the  plaintiffs  were 
willing  to  and  did  submit  to  the  terms  and  conditions  of  car- 
riage imposed  by  the  defendant  by  signing  the  special  written 
contracts  mentioned.  It  must  be  assumed,  also,  that  sudh 
special  written  contracts  were  substantially  the  same  as  all 
contracts  made  by  the  defendant  at  that  season  of  the  year 
finr  the  shipment  of  similar  live-stock  under  similar  circum- 
stances. Otherwise  the  defendant  would  be  justly  chargeablW 
with  unlawful  discrimination;  the  right  to  do  which  the  learned 
counsel  tat  the  defendant  frankly  disclaimed  upon  the  argu- 
meuL 

We  are  therefbre  foreed  to  the  condusian  that,  at  the  timb 
the  plaintiffs  applied  <or  the  cars,  the  defendant  was  engaged 
in  the  business  of  transporting  live-stock  over  its  roads,  in^ 
eluding  the  line  in  question,  and  that  it  was  accustomed  to 
furnish  suitable  cars  therefer,  upon  reasonable  notice,  when- 
ever it  was  within  its  power  to  do  so;  and  that  it  held  itself 
Kit  to  the  pnblio  generally  as  such  carzisr  for  hire,  upon  such 
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terms  and  conditions  as  were  prescribed  in  the  written  con- 
tracts mentioned.  These  things,  in  our  judgment,  made  the 
defendant  a  common  carrier  of  liye-stock,  with  such  restric- 
tions and  limitations  of  its  common-law  duties  and  liabilities 
as  arose  from  the  instincts,  habits,  propensities,  wants,  neces- 
sities, vices,  or  locomotion  of  such  animals,  under  the  con- 
tracts of  carriage.  This  proposition  is  fairly  deducible  from 
what  was  said  in  Richardson  ▼.  Chicago  etc.  IPy  Co.j  atipnz, 
and  is  supported  bj  the  logic  of  numerous  cases:  North  Penn^ 
aylvania  R.  R.  Co.  v.  Commercial  Banh^  123  U.  S.  727;  MouLton 
V.  St.  Paul  etc.  R.  R.  Co.,  31  Minn.  85;  12  Am.  &  Eng.  R.  R. 
Cas.  13;  Lindsley  ▼.  Chicago  etc.  R.  R.  Co.,  36  Minn.  639; 
Evans  v.  Fitchbtirg  R.  R.  Co.,  Ill  Mass.  142;  Kimball  y.  Rut' 
land  etc.  R.  R.  Co.,  26  Vt.  247;  62  Am.  Dec,  567;  Riaeford  ▼. 
Smith,  52  N.  H.  355;  Clarke  v.  Rochester  etc.  R.  R.  Co.,  14  N.  Y. 
670;  67  Am.  Dec.  205;  South  &  N.  A.  R.  R.  Co.  ▼.  Henlein,  52 
Ala.  606;  Baker  v.  L.  d:  N.  R.  R.  Co.,  10  Lea,  804;  16  Am.  & 
Eng.  R.  R.  Cas.  149;  Philadelphia  etc.  R.  R.  Co.  y.  Lehman, 
66  Md.  209;  McFadden  y.  M.  P.  R.  R.  Co.,  92  Mo.  343;  8  Am. 
&  Eng.  Cyclop.  Law,  1-10,  and  cases  there  cited.  This  is  in 
harmony  with  the  statement  of  Parke,  B.,  in  the  case  cited 
by  counsel  for  the  defendant,  that  ''at  common  law  a  carrier 
is  not  bound  to  carry  for  every  person  tendering  goods  of  any 
description,  but  his  obligation  is  to  carry  according  to  his 
public  profession'':  Johnson  y.  Midland  R.  R.  Co.,  4  Ex.  372. 
Being  a  common  carrier  of  live-stock  for  hire,  with  the  restric- 
tions and  limitations  named,  and  holding  itself  out  to  the 
public  as  such,  the  defendant  is  bound  to  furnish  suitable 
cars  for  such  stock,  upon  reasonable  notice,  whenever  it  can 
do  so  with  reasonable  diligence  without  jeopardizing  its  other 
business  as  such  common  carrier:  Texas  etc.  R.  R.  Co.  v. 
Nicholson,  61  Tex.  491;  Chicago  etc.  R.  R.  Co.  v.  Eriekson,  91 
HI.  613;  BaUentine  v.  N.  M.  R.  R.  Co,,  40  Mo.  491;  Guinn 
V.  W.,  St.  L.,  &  P.  R.  R.  Co.,  30  Mo.  App.  453. 

Whether  the  defendant  could  with  such  diligence  so  furnish 
upon  the  notice  given,  was  necessarily  a  question  of  fact  to  be 
determined.  The  plaintiffs,  as  such  shippers,  had  the  right  to 
conmand  the  defendant  to  furnish  such  cars.  But  they  had 
no  right  to  insist  upon  or  expect  compliance,  except  upon  giv- 
ing reasonable  notice  of  the  time  when  they  would  be  required. 
To  be  reasonable,  such  notice  must  have  been  sufficient  to 
enable  the  defendant,  with  reasonable  diligence  under  the  cir- 
cumstances then  existing,  to  furnish  the  cars  without  inter- 
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fering  with  previous  orders  from  other  shippers  at  the  same 
station,  or  jeopardizing  its  business  on  other  portions  of  its 
road. 

It  must  be  remembered  that  the  defendant  has  many  lines 
of  railroad  scattered  through  several  different  states.  Along 
each  and  all  of  these  different  lines  it  has  stations  of  more  or 
less  importance.  The  company  owes  the  same  duty  to  ship- 
pers at  any  one  station  as  it  does  to  the  shippers  at  any  other 
station  of  the  same  business  importance.  The  rights  of  all 
shippers  applying  for  such  cars  under  the  same  circumstances 
are  necessarily  equal.  No  one  station,  much  less  any  one 
shipper,  has  the  right  to  command  the  entire  resources  of  the 
company  to  the  exclusion  or  prejudice  of  other  stations  and 
other  shippers.  Most  of  such  suitable  cars  must  necessarily 
be  scattered  along  and  upon  such  different  lines  of  railroad, 
loaded  or  unloaded.  Many  will  necessarily  be  at  the  larger 
centers  of  trade.  The  conditions  of  the  market  are  not  always 
the  same,  but  are  liable  to  fluctuations,  and  may  be  such  as  to 
create  a  great  demand  for  such  cars  upon  one  or  more  of  such 
lines,  and  very  little  upon  others.  Such  cars  should  be  dis- 
tributed along  the  different  lines  of  road,  and  the  several 
stations  on  each,  as  near  as  may  be  in  proportion  to  the  ordi- 
nary business  requirements  at  the  time,  in  order  that  ship- 
ments may  be  made  with  reasonable  celerity.  The  requirement 
of  such  £Eur  and  general  distribution  and  uniform  vigilance  is 
not  only  mutually  beneficial  to  producers^  shippers,  carriers, 
and  purchasers,  but  of  business  and  trade  generally.  It  is 
the  extent  of  such  business  ordinarily  done  on  a  particular 
line,  or  at  a  particular  station,  which  properly  measures  the 
carrier's  obligation  to  furnish  such  transportation.  But  it  is 
not  the  duty  of  such  carrier  to  discriminate  in  favor  of  the 
business  of  one  station  to  the  prejudice  and  injury  of  the  busi- 
ness of  another  station  of  the  same  importance.  These  views 
are  in  harmony  with  the  adjudications  last  cited. 

The  important  question  is,  whether  the  burden  was  upon 
the  plaintiffs  to  prove  that  the  defendant  might,  with  such 
reasonable  diligence,  and  without  thus  jeopardizing  its  other 
business,  have  furnished  such  cars  at  the  time  ordered  and 
upon  the  notice  given;  or  whether  such  burden  wan  upon  the 
defendant  to  prove  its  inability  to  do  so.  We  find  no  direct 
adjudication  upon  the  question.  Ordinarily,  a  plaintiff  al- 
leging a  fact  has  the  burden  of  proving  it.  This  rule  has  been 
applied  by  this  court,  even  where  the  complaint  allegei  a 
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negative,  if  it  is  aasceptible  of  proof  by  the  plaintiff:  Heplet 
V.  Staie^  58  Wis.  46.  But^  it  has  been  held  otherwise  where 
the  only  proof  is  peculiarly  within  the  control  of  the  defend- 
ant:  Mecklem  t.  Blahy  16  Id.  102;  Beckmamn  ▼.  Hefntij  17  Id. 
412;  Noonan  v.  Haley,  21  Id.  144;  Oreat  Western  R.  B.  Co.  ▼. 
Bacon,  30  111.  352;  Brovm  v.  Brown,  80  La.  Ann.  611.  Here 
it  may  have  been  possible  for  the  plaintiffs  to  have  proved 
that  there  were,  at  the  times  and  stations  named,  or  in  the 
vicinity,  empty  cars,  or  cars  which  had  reached  their  destina- 
tion, and  might  have  been  emptied  with  reasonable  diligence, 
but  they  could  not  know  or  prove,  except  bj  agents  of  the  de- 
fendant that  any  of  such  cars  were  not  subject  to  prior  orders 
or  superior  obligations.  The  ability  of  the  defendant  to  so 
furnish  with  ordinary  diligence  upcm  the  notice  given,  upon 
the  principles  stated,  was,  as  we  think,  peculiarly  within  the 
knowledge  of  the  defendant  and  its  agents,  and  hence  the  bur- 
den was  upon  it  to  prove  its  inability  to  do  so.  Where  a  ship- 
per applies  to  the  proper  agency  of  a  railroad  company  engaged 
in  the  business  of  such  common  carrier  of  live-stock  for  such 
cars  to  be  furnished  at  a  time  and  station  named,  it  becomes 
the  duty  of  the  company  to  inform  the  shipper  within  a  rea- 
sonable time,  if  practicable,  whether  it  is  unable  to  so  furnish, 
and  if  it  fails  to  give  such  notice,  and  has  induced  the  shipper 
to  believe  that  the  cars  will  be  in  readiness  at  the  time  and 
place  named,  and  the  shipper,  relying  upon  such  conduct  of 
the  carrier,  is  present  with  his  live-stock  at  the  time  and  place 
named,  and  finds  no  cars,  there  would  seem  to  be  no  good  reason 
why  the  company  should  not  respond  in  damages.  Of  course, 
these  observations  do  not  involve  the  question  whether  a  rail- 
road ccHupany  may  not  refrain  from  engaging  in  such  business 
as  a  common  carrier;  nor  whether,  having  so  engaged,  it  may 
not  discontinue  the  same. 

The  court  very  properly  charged  the  jury,  in  effect^  that  if 
all  the  cars  had  been  furnished  on  tinie,  as  the  two  were,  it 
was  reasonable  to  presume,  in  the  absence  of  any  proof  of 
actionable  negligence  on  the  part  of  the  defendant,  that  they 
would  have  reached  Chicago  at  the  same  time  the  two  did, 
to  wit,  Thursday,  October  19, 1882,  a.  m.,  whereas  they  did  not 
arrive  until  Friday  evening.  This  was  in  time,  however,  for 
the  market  in  Chicago  on  Saturday,  October  21, 1882.  This 
neoessarily  limited  the  recovery  to  tiie  expense  of  keeping,  the 
shrinkage,  and  depreciation  in  value  from  Thursday  until 
Saturday:  Chicago  eU.  B.  R.  Co.  y.  Erick$(m,  91  UL  61B.    The 
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trial  eomrty  lunrevBr,  refined  to  so  limit  the  leocfmry^  tmt  left 
the  jury  at  liberty  to  include  such  damages  down  to  Monday^ 
October  23, 1882.  For  this  manifest  error,  and  because  there 
seems  to  have  been  a  mistrial  in  some  other  respects,  the 
judgment  of  the  circuit  court  is  leversed,  and  the  cause  is  re- 
manded for  a  nefir  triaL 

By  the  Ck>nBT.    Ordered  accordingly. 


CoMM<nr  Oabtoii  ov  Axnuia,  liabilitiM  o^  goienllyt  Quff^le.  Sty  Gx 
r.  TrmmA^  2  Aol  Sk  Sep.  4H  •a«l  ^^f^  <K)0,  where  it  a  Md  tiiat  eaoli 
eMrien  mwi  TeoeiT^aaiaals  as  oarrien  an  boand  to  Taorira  ottar  property; 
and  see  note  to  CZorfa  t.  BoctnttUr  eie.  IL  £.  Co.,  67  Am.  Deo.  tlO-217»  where 
tfaia  topio  ie  folly  treated. 

Oarbtibh  ov  LiTa-eroGK  aia  booiid  to  fazniih  eaitable  eoia  at  proper 
timee:  Ptien  r.  Jfew  Orkma  tie.  B.  R.  Co,,  79  Am.  Dea  67S|  8mUh  ▼.  Ilew 
BmmJLS,  Cbi.»9DId.  186;  note  to  CfaHfo  ▼.  SodMer  etc  S.  R.  Coi,  67  Id. 
S11-21& 

CoMifOV  OABua  or  IdVB«roaK  ia  beaad  to  traaipoctit  within  a  reaeoa« 
aUa  time,  and  ia  liaUa  far  all  the  ccdinaty  and  prozimata  oooeaQuenoea  of 
delay  in  transportation:  BaUentim  ▼•  North  MisBOuri  B»  B,  Cb.,  S3  Am.  Deo. 
316,  endnote;  note  to  CTbribe ▼.  Bodiieder  eic  B.  B,  Co.,  67  Id.  213. 

DuTOB  ov  CcnofON  Caxsoxb  to  FrmHom  FAXmjraa  for  transportation 
at  stetioaa:  See  BaBmUnt  t.  Iforth  MUnmi  B,  B  Co,,  93  Am.  Dec.  816,  and 
note  321,  whara  it  ie  hdd  that  a  earrier^a  meaaa  of  tran^ortation  moat  be 
io  distribnted  along  the  road  aa  to  affinrd  a  reaeonaUa  amonnt  of  aooommo- 
dation  for  all  who  may  apply.  Common  cerrier  oannot  giro  preferenoee  to 
dbippexa:  See  aama  onae^  and  Mtu&njer  r.  PtamtylvomSa  B.  B.  Co.,  18  Am. 
Bflp.76A. 
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Insubakoe  Gompant. 

fn.  WiaCOMKN,  464^} 

Inbubamgil  — Whksb  GoNCUBBurr  PoLiona  of  insorancaon  proper^  altar- 
wards  destroyed  were  written  with  the  consent  of  tho  respeotiye  oompa- 
mee,  tiie  aggregate  amonnt  of  snch  insurance  written  in  the  policies  is 
the  valne  of  the  property  as  stipulated  in  each  policy,  and  mnst  be  re- 
fuded  aa  oenoliwive^  not  only  as  to  tha  true  Talaa  of  the  property  when 
insnred,  but  also  as  to  tiie  true  amount  of  lose  and  measure  of  damagea 
when  destroyed,  under  the  proyiaions  of  the  Wisconsin  statute,  which 
most  he  regarded  as  part  of  the  contract  of  insurance. 

Lx  —  Wairm  of  PoniBinrRB.  — Where  agent  of  insurance  company,  with 
loMwledga  of  the  forfeitwa  of  a  policy,  and  without  insisting  upon  the 
same,  continnes  to  recognize  the  validity  of  the  policy,  and  enters  into 
negotiations  for  the  settlement  of  a  loss,  whereby  the  insured  incurs 
expense  and  trouble,  this  constitutes  a  waiver  of  the  forfeiture. 

AranrnnoTT  of  IxAjnaaoBUt  Diclakation,  which  does  not  eflact  any  sub* 
afcMrtial  ii|^t  of  dirfwdaat^  is  net  groand  for  lavenaL 
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JenkvMj  WxnUiTj  Fish  and  Smith,  and  C.H.  Vam  M$Umj  fer 

the  appellant. 

Finch  and  Barber,  for  the  respondents. 

Cassoday,  J.  1.  Upon  the  verdict  of  the  jury  it  moat  be 
aBsamed  that  the  building  mentioned  was  wholly  destroyed 
by  the  fire.  At  the  time  of  such  destruction  it  was  insured  in 
seven  different  companies,  in  the  aggregate  two  thousand 
seven  hundred  dollars,  one  fifteenth  of  which  was  in  the  de 
fend  ant  company.  The  evidence  tended  to  show  that  the 
value  of  the  building  at  the  time  of  the  fire  was  about  twelve 
hundred  dollars.  The  defendant  concedes  that,  if  it  is  liable 
at  all,  it  should  pay  its  proportionate  share  of  the  true  value 
of  the  building,  but  insists  that  it  is  not  bound  to  pay  the 
amount  specified  in  the  policy.  The  contract  of  insurance 
was  made  under  a  statute  which  declared  that  '*  whenever  any 
policy  of  insurance  shall  be  written  to  insure  any  real  prop- 
erty, and  the  property  insured  shall  be  wholly  destroyed  with- 
out criminal  fault  on  the  part  of  the  insured  or  his  assigns, 
the  amount  of  the  insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the  property  when 
insured,  and  the  true  amount  of  loss  and  measure  of  damages 
when  destroyed":  R.  S.,  sec.  1943.  Under  this  statute,  it  is 
settled  by  frequent  adjudications  that  the  actual  value  of  such 
real  estate  when  insured  or  destroyed,  and  the  consequent 
actual  loss  to  the  insured,  is  wholly  immaterial:  BeiUy  v. 
FranlKn  Ins.  Co.^  48  Wis.  449;  28  Am.  Bep.  662;  Thomp9(m 
V.  Citizens^  Ins.  Co.,  46  Wis.  888;  Cayon  v.  Dwelling  Himee 
Ins.  Co.,  68  Id.  616,  616.  This  is  the  necessary  result  of  the 
language  of  the  statute  making  "the  amount  of  the  insurance 
written  in  such  policy"  conclusive  between  the  parties  to  the 
contract,  not  only  as  to  "the  true  value  of  the  property  when 
insured,"  but  also  as  to  "the  true  amount  of  loss  and  measure 
of  damages  when  destroyed." 

The  statute  must  be  regarded  as  a  part  of  the  contract  of 
insurance,  and  the  amount  written  in  the  policy  as  liquidated 
damages  agreed  upon  by  the  parties  conclusively  in  such  con- 
tract. The  several  concurrent  policies  were  each  written  with 
the  consent  of  the  respective  companies.  This  being  so,  the 
aggregate  amount  of  such  insurance  written  in  the  several 
policies  is  the  value  of  such  property  as  stipulated  in  each 
contract,  and  hence,  as  between  the  parties,  must  be  regarded 
us  conclusive,  not  only  as  to  "the  true  value  of  the  property 
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when  insTired/'  but  also  as  to  'Hhe  trae  amoimt  of  loss  and 
measure  of  damages  when  destroyed."  This  must  be  so,  or 
the  statute  would  be  wholly  ineffectual  whenever  there  is  more 
than  one  policy  on  the  same  property.  And  this  is  so  not- 
withstanding other  clauses  in  the  policies  inconsistent  there- 
with. The  result  is,  that  the  exceptions  to  such  portions  of  the 
charge  as,  in  effect,  directed  the  jury  that  in  case  they  found 
the  building  to  have  been  wholly  destroyed,  then  the  plaintiffs 
were  entitled  to  recover  the  full  amount  written  in  the  policy, 
must  be  overruled. 

2.  The  policy  contained  a  clause  to  the  effect  that  any  in- 
crease of  hazard  by  reason  of  any  change  in  the  use  or  occu- 
pancy of  the  building,  or  by  the  erection  of  neighboring 
buildings,  without  being  specifically  agreed  upon,  should 
avoid  the  policy.  It  appears  that  after  the  contract  of  in* 
surance  and  before  the  fire,  the  plaintiffs,  without  the  consent 
of  the  defendant,  erected  another  building  within  twenty  feet 
of  the  one  in  question,  and  put  a  steam-boiler  therein  of  about 
seventy  horse-power,  and  used  the  same  for  making  steam  and 
running  an  electric-light  plant.  There  was  evidence  tending 
to  show  that,  after  the  fire  and  proofs  of  loss  had  been  ftir- 
nisbed  to  the  defendant,  an  adjuster,  having  knowledge  of  the 
erection  of  such  other  building  and  the  putting  in  of  such 
boiler  and  use  of  the  same,  and  with  authority  firom  the  de- 
fendant, negotiated  with  the  agent  of  the  plaintiffs  respecting 
the  adjustment  and  settlement  of  such  loss  under  the  policy, 
whereby  the  plaintiffs  incurred  expense  and  trouble.  Under 
these  circumstances,  we  think  there  was  no  error  in  charging 
the  jury,  in  effect,  that  if  they  found  that  such  adjuster  was 
the  agent  of  the  defendant,  and,  with  knowledge  of  such  for- 
feiture and  without  insisting  upon  the  same,  continued  to 
recognise  the  validity  of  the  policy,  and  entered  into  negotia- 
ti<ms  for  and  efforts  at  a  settlement  of  such  loss,  whereby  the 
plaintiffs  incurred  expense  or  trouble,  then  there  was  a  waiver 
of  such  forfeiture.  Such  waivers  have  so  frequently  been  sanc- 
tioned by  this  court  as  to  require  no  discussion,  much  less  a 
restatement  of  the  law:  Webster  v.  Phosniz  Ina.  Co.,  36  Wis.  67; 
17  Am.  Rep.  479;  Northtoestem  MuU  L.  I'M.  Co,  v.  Germania  F. 
Ins.  Co.j  40  Wis.  446;  Oans  v.  St  Pavl  F.  &  M.  Ins,  Co,,  43  Id. 
108;  28  Am.  Rep.  536;  Cannon  v.  Home  Ins.  Co.,  63  Wis.  586; 
HoUis  V.  State  Ins.  Co,^  65  Iowa,  464. 

8.  Assuming  that  the  declarations  of  the  adjuster  were  not 
admissible  to  prove  his  authority  from  the  defendant,  yet,  as 
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liis  ttftiimmry  establislied  such  Autharitji  thdr  a^imiffiiiiiw 
affeeted  n»  Biibstantial  right  of  the  defendant,  and  hence  in 
not  ground  for  wveanti:  K  S.,  see.  2829. 

By  the  Coub^.    The  judgment  of  the  county  court  is  af- 
firmed. 


In  C^aa  of  Two  oa  Mobs  inionBieM  on  tha  nemo  property,  by  agree- 
ment, an  the  policiee  are  ooaeidered  ae  onop  and  Hie  ineafen  are  liaUe  pr9 
rata,  and  are  entitled  to  oonlzibntioa  to  etjaaUae  paymenta  in  oaae  of  loeei 
Sioai  y.  Hayal  Ins,  Co.,  88  Am.  Deo.  477,  note  482. 

Waiyxr  ov  FoRnoTUBK  OF  PoxJCT  of  insaranoe  ooeon  whan  Urn  com- 
pany, or  its  agent,  knowing  of  the  breach  of  condition  which  worka  the  for- 
feiture, still  recognijEee  the  validity  of  the  policy  and  leada  the  aasnred  to 
•tiU  regard  himself  aa  protected  thereby:  Vkla  ▼.  Oerviania  /ns.  Cbw,  96  Am. 
Dec  83,  and  note  111;  WebsUr  y.  PkomkB  /»&  <7a,  17  Am.  Bep.  47^ 

AnMTfwiOM  09  Imfbopbr  EyiSBNCa  ia  not  ground  for  reyersal,  nnlesa  in^ 
Joxioos  to  the  party  objecting:  LaUereU  ▼.  Cook,  63  Am.  Dee.  428;  Bariom  y. 
Kcme,  84  Id.  728;  STuUng  y.  Shaw,  91  Id.  644;  ATooii  ▼.  lUMti,  96  Id.  181, 
and  notes  to  theae  caaea. 
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OoMraAor  Von>  as  Affamar  Foblid  Poliot.  — Oontraot  by  patsatae^  not  to 
«« mannfiactiire,  aell,  or  csnae  to  be  sold  any  aand-papariag  macbinaa  ef 
any  description,"  is  general  and  nnrestricted,  and  where  not  1imite<l  or 
qualified  by  time,  place,  or  circumstance^  is  unreasonable  and  yoid  aa 
against  public  policy;  for  though  it  affects  only  a  single  dase  of  ma- 
(diines,  stiU  it  is  not  incidental  to  the  sale  of  the  patent^  nor  neoeseaxy 
aa  a  lawful  protection  of  manufacturing  or  seniag  tiisrannnder. 

OoHTa^OT  BT  Fatkhtkb  not  to  "  manufacture,  sell,  or  cauae  to  be  aold  any 
sand-papering  machinea  of  any  description,"  is  general  and  unrestrioted, 
and  not  limited  to  the  state  where  the  contract  is  made. 

Injunction  to  restrain  defendant  from  manufEMstnring^  aell* 
ing,  or  causing  to  be  sold  sand-papering  machines,  under  the 
eovenant  mentioned  in  the  opinion.  Defendant  and  one 
Mather  were  partners  in  the  manufacture  and  sale  of  such 
machines,  of  which  defendant,  solely  or  jomtly  with  others, 
was  the  inventor  and  owner  of  letters  patent.  He  sold  all  his 
Interest  and  the  good-will  in  the  business  to  Mather,  and  cove- 
nanted thereafter  not  to  ^^manufacture,  aell,  or  cause  to  be 
sold  any  sand-papering  machines  of  any  description,"  unless 
with  the  consent  of  Mather.  The  plaintiff  has  acquired  the 
whole  interest  in  the  business,  and  is  now  carrying  it  on  under 
Ihe  letters  patent  granted  to  defendant    This  appeal  is  takeo 
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from  an  order  sustaining  a  demimer  totbe  complaint.    Other 
ftcts  are  stated  in  the  opinion. 

Erwin  and  Benedict^  arid  Joshua  Starh^  for  the  appellant. 
Sail  and  Bhinmary  and  Oregary^  Bird,  and  Oregcryy  toot  the 


«  •  !'•'.  ': 


Lton,  J.  The  onlj  object  of  this  action  is  to  obtain  an  in- 
junction  perpetually  restraining  James  L.  Perry,  the  defend- 
ant, "from  manufacturing,  selling,  or  causing  to  be  sold 
sand-papering  machines  of  any  description/'  which  he  cove- 
nanted with  Charles  A.  Mather  not  to  do,  but  which  he  has 
done  and  threatens  to  continue  to  do,  contrary  to  the  terms  of 
such  covenant.  Counsel  for  defendant  maintain  that  the  cove- 
nant is  not  assignable,  and  hence  that  no  one  but  Mather  can 
have  an  action  for  the  breach  of  it  We  do  not  determine  the 
question,  but  assume,  for  the  purposes  of  the  case,  that  the 
plaintiff  corporation  may  maintain  an  action  for  such  breach, 
just  as  Mather  could  have  done  had  he  not  assigned  his  inter- 
est in  the  covenant. 

Thus  assuming  the  assignability  of  the  covenant,  the  only 
question  to  be  determined  is,  whether  it  is  binding  npon  the 
defendant.  That  is  to  say,  is  it  a  covenant  which  it  was 
competent  for  the  defendant  to  make?  or  is  it  invalid  as 
against  public  x^olicy?  The  covenant  is  general  and  unre- 
stricted. It  binds  tiie  defendant,  unless  Mather  consent  in 
writing  that  he  may  do  so,  not  to  ^manufacture,  sell,  or  cause 
to  be  sold  any  sand-papering  machines  of  any  description.'' 
The  prohibition  is  not  qualified  or  limited  by  time,  place,  or 
circumstance.  It  is  as  general  and  comprehensive  as  can  be 
expressed  by  language.  It  has  no  relation  to  the  sale  of  a 
business  secret,  or  any  infringement  of  a  trade-mark  or  patent. 

The  law  undoubtedly  is,  that  the  covenant  under  considera- 
tion, prima  facie  at  least,  is  void,  and  will  be  so  held  on  de- 
murrer, unless  the  party  asserting  its  validity  has  averred 
facts  in  his  complaint  from  which  the  court  can  say  the  re- 
striction is  not  larger  than  is  reasonably  necessary  for  the 
protection  of  Mather  in  the  enjoyment  of  the  business  and 
patents  he  purchased  of  the  defendant.  If  it  extends  beyond 
that,  it  is  unreasonable,  and  the  covenant  is  void.  In  view  of 
the  averments  of  the  complaint^  we  think  the  restriction  does 
extend  far  beyond  that  limit.  It  would  be  a  breach  of  the  cov- 
enant were  the  defendant  to  manufacture,  sell,  or  cause  to  be 
sold,  any  kind  of  sand-papering  machines  in  Canada  or  Mexico, 


2o8  Beblxk  HACHnnB  Wobkb  v  Pebbt.    [Wiaooiuriiii 

>r  at  any  point  in  the  eastern  benusphere,  although  the  com- 
plaint  shows  that  the  plaintiff's  business,  assigned  to  it  hj 
Mather,  is  confined  to  the  United  States.  Again,  should  the 
plaintiff  abandon  its  business,  and  should  the  manu£BM)ture 
and  sale  of  machines  under  the  patents  thus  sold  hj  defend- 
ant to  Mather  cease  entirely,  it  would  still  be  a  breach  of  the 
covenant  were  the  defendant  to  manufacture  and  sell  a  sand- 
papering machine  in  any  place,  although  it  did  not  infringe 
any  of  such  patents.  Furthermore,  the  covenant  does  not  limit 
the  prohibition  to  such  machines  as  would  or  might  come  in 
competition  with  Mather's  business.  The  defendant  might 
bo  able  to  invent  a  sand-papering  machine  applicable  to  uses 
to  which  those  made  by  Mather  and  the  plaintiff  were  not 
adapted.  What  reason  can  there  be  for  restricting  him  fit>m 
doing  so,  if  he  is  not  in  competition  with  the  business  he  sold 
to  Mather?    We  perceive  none. 

But  it  is  claimed  that  this  case  is  not  within  the  above  rule^ 
for  several  reasons.    These  will  now  be  considered. 

1.  An  argument  is  predicated  upon  the  averment  in  the 
complaint  that  the  defendant  is  a  clurpenter  and  joiner,  and 
had  formerly  worked  at  that  trade.  It  is  claimed  that  no  re- 
straint he  might  impose  upon  himself  in  respect  to  any  other 
business  or  employment  could  be  unlawful.  There  is  no  such 
rule  of  law.  Besides,  the  complaint  shows  that  he  is  also  an 
inventor  of  sand-papering  machines.  The  |aw  would  protect 
him  against  illegal  restrictions  in  respect  to  the  latter  business 
just  as  readily  as  it  would  against  such  restrictions  affecting 
his  business  as  a  carpenter  and  joiner,  and  on  the  same  prin- 
ciples.   The  point  is  scarcely  worthy  of  notice. 

2.  It  is  also  urged  that  there  is  nothing  in  the  covenant  in 
question  which  interferes  with  the  right  of  the  defendant  to  in- 
vent other  sand-papering  machines,  not  infringing  the  patents 
sold  to  Mather,  and  to  sell  the  inventions.  It  is  said  that  such 
purchaser  might  manufacture  and  sell  the  after-invented  ma- 
chines without  working  thereby  a  breach  of  the  covenant.  It 
seems  to  us  that  this  would  be  a  very  dangerous  concession 
for  the  plaintiff  to  make  were  the  covenant  valid.  It  points 
out  an  easy  way  to  make  the  covenant  worthless.  But  we 
think  the  concession  improvidently  made.  We  are  quite  clear 
that  if  the  defendant  invents  a  machine  for  which  he  obtains 
letters  patent,  and  sells  the  patent  to  one  who  makes  and  sells 
machines  under  it,  the  defendant  thereby  causes  the  machine 
to  be  sold,  within  the  meaning  of  his  covenant  with  Mather. 
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8.  Neither  is  the  position  tenable  that  the  ootirts  of  this 
state  will  consider  the  restriction  as  applicable  only  to  Wis- 
consin. Were  the  covenant  valid,  our  courts  would  take 
cognizance  of  a  breach  thereof  committed  in  any  other  state 
or  country  the  same  as  though  committed  in  this  state. 

4.  An  alleged  rule  to  the  effect  that  restrictions  of  the  char- 
acter under  consideration,  if  made  as  incidental  to  the  sale  of 
patents  and  a  business  thereunder,  are  valid,  no  matter  how 
general  and  tmlimited  such  restrictions  may  be,  is  invoked  to 
uphold  this  covenant.  But  the  cases  cited  to  sustain  such  a 
rule  do  not  sustain  it  as  broadly  as  claimed.  They  hold  that 
such  restriction  is  valid  only  when,  in  the  judgment  of  the 
court,  it  is  not  unreasonable,  due  regard  being  had  to  the  sub- 
ject-matter of  the  covenant.  Tested  by  that  rule,  we  have  seen 
that  the  restriction  in  this  case  is  not  a  reasonable  one,  because 
not  necessary  to  the  protection  of  the  covenantee.  In  other 
words,  this  restriction  is  not,  in  any  correct  sense  of  the  term, 
incidental  to  the  sale  of  patents  and  a  business  thereunder, 
but  reaches  fitr  beyond  the  point  of  just  and  lawful  protection 
to  such  business. 

6.  It  is  also  urged  that  because  the  restriction  affects  only 
a  single  class  of  machines,  and  does  not  cover  the  trade  of  a 
machinist,  it  is  not  within  the  rule  which  vitiates  contracts  in 
restraint  of  trade.  The  position  cannot  be  sustained.  While 
the  restriction  relates  only  to  sand-papering  machines,  the  de- 
fendant is  an  inventor  of  such  machineii,  and  the  covenant 
unreasonably  and  unnecessarily  prohibits  him  from  pursuing 
bis  trade  or  profession.  It  is,  therefore,  within  the  rule  that 
such  covenants  are  void. 

We  do  not  feel  called  upon  to  go  into  a  discussion  of  the 
history  of  the  law  concerning  contracts  in  restraint  of  trade, 
or  the  grounds  upon  which  the  rules  above  stated  are  founded. 
It  would  be  an  agreeable  task  to  elaborate  these  subjects,  did 
the  exigencies  of  the  case  require  it.  This  has  been  well  done, 
however,  in  a  late  treatise  of  much  merit:  Greenhood  on  Pub* 
lie  Policy,  pL  14,  c.  6.  The  author  has  there  cited  and  col- 
lated practically  all  the  cases  in  England  and  this  country  on 
the  subject  of  contracts  in  restraint  of  trade.  These  cases  are 
very  numeroos.  The  most  of  the  materials  for  the  very  elab- 
orate and  able  briefs  of  the  respective  counsel  seem  to  have 
been  drawn  from  this  treatise.  We  have  deemed  it  unneces- 
sary to  cite  cases  to  each  rule  laid  down  in  this  opinion,  be- 
lieving it  sufficient  to  refer  to  Mr.  Greenhood's  work,  where 
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the  cases  will  be  found  intelligently  classified  and  arranged 
tinder  proper  heads. 

By  the  Court.    The  order  sostaining  the  demnrrer  to  the 

complaint  is  affirmed.  


CoMTBAGT  IN  Bmtbaiwt  OF  Tmads  i>  niirwMnnHilB  Md  Toid  if  tht 
tion  13  limited  neither  to  time  nor  gpBMi  JMer  r.  IVqrlwv  91  Am.  Dw.  821^ 
and  note;  WHght  v.  Ryder,  06  Id.  186^  ind  note  193;  erwhere  the  iwtrio- 
tion  is  larger  than  is  required  for  the  proteotion  of  the  party  with  whom  tha 
oontract  is  made:  Beardy.  DmmiBf  63  Id.  880,  and  note;  Longr.  Tcwi,  97  Id. 
355,  and  note.  On  this  snbjeet,  sea  also  Diammd  Makk  Co.  ▼.  Aoskr,  60 
Am.  Rep.  464;  WUq^  ▼.  Bammgardmer,  40  Id.  427|  CUe^tpmo,  C6,  ▼.  Peofiifs 
€ic.  Ok,  2  Am.  8t  Bap.  1S4|  and  note  18ft. 
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171  wiBoomix,  m] 
Chatibl  MaBTO.*iQB  WmcH  AuTHumxasqa  MoBnuooa  to  asQ  Hia  goods 
and  replace  them  with  others  to  bo  paid  for  oat  of  the  prooaads  of  aadi 

sales,  there  being  no  agreement  that  the  mort|^or  might  dispose  of  the 
proceeds  of  sales  of  the  mortgaged  property  for  his  own  ose  and  benefit, 
is  valid,  though  the  attempt  to  etxtend  the  seonritj  of  the  mortgage  over 
af  ter-aoqnired  goods  is  vaavailiBg,  eneept,  perhaps,  aa  a  lioensa  to  aeiia 
the  goods. 
ExEMFTioNs.  -— Whibb  Mobtqaook  whbbt  Eusijtuio  a  Chaitxl  Mobt- 
OAQB  does  not  enumerate  or  reserve  the  exemption  provided  by  section 
2982,  pubdivisian  8,  of  tha  Bevisad  Statstea  of  Wisconsin,  nor  claim  it 
while  the  property  is  in  the  hands  of  the  mortgagee,  he  loses  aU  right, 
after  the  property  is  sold  under  the  mortgage,  to  olsim  the  amonnt  df 
such  exemption  in  the  proceeds  of  tha  aala. 

On  December  23^  1886,  defendant  ezecnted  a  chattel  mort- 
gage to  Hannah  B.  Hamilton,  which  recited  that  it  mortgaged 
*'  all  my  stock  of  goods,  including  the  stock  of  goods  in  the 
store  kept  by  me  in  the  Hamilton  store  in  Milton,  including 
fixtures  in  store,  and  goods  in  store  now,  and  those  purchased 
to  replace  any  which  may  be  sold  out."  The  mortgage  also 
contained  a  clause  authorizing  the  mortgagee  to  take  posses- 
sion of  the  mortgaged  property  at  any  time  she  deemed  her- 
self insecure,  and  to  sell  the  same.  On  March  8, 1887,  an 
attachment  was  sued  out  against  defendant,  and  was  about  to 
be  levied  on  the  goods,  when  the  mortgagee  notified  the  offi- 
cer, and  claimed  the  goods  by  virtue  of  her  mortgage,  where- 
upon the  possession  of  the  store  and  goods  was  yielded  to  the 
mortgagee,  and  all  proceedings  under  the  attachment  ceasedi 
and  the  writ  was  never  returned.    The  plaintiffs  were  the 
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attaching  crediton,  and  they  afterwards  oommenced  this  gar- 
nishee proceeding  against  the  mortgagee.  The  mortgage  was 
duly  fbrecloeed,  and  the  goods  sold.  Garnishee  prooess  was 
Berved  on  the  mortgagee^  befSore  this  action  was  brought,  by 
another  creditor  of  the  mortgagor,  and  in  that  action  she  was 
charged  as  garnishee  by  judgment  to  the  amount  of  $160.88. 
Plaintiffs  recovered  judgment  against  deJEondant,  and  the  pres- 
ent action  was  tried  July  1, 1887.  Defendant  Appeared  for 
the  first  time,  and  claimed  the  amount  provided  by  statute  as 
exempt  firom  execution.  This  the  court  allowed  him,  and 
allowed  the  mortgagee  the  amount  of  her  unpaid  mortgage 
against  him,  and  also  the  amount  with  which  she  was  charged 
aa  garnishee.  The  mortgage  was  held  to  be  a  valid  security. 
The  plaintiffs  appealed. 

FetherBf  J^TtB^  and  8mUhj  for  the  appellants. 
Wimam  amd  Hywerf  for  the  refq[X)Ddent. 

Lton,  J.  Two  questions  were  litigated  on  the  triaL  These 
are, —  1.  Is  the  mortgage  of  December  23,  1886,  a  valid 
security?  and  if  so,  2.  Should  Converse  have  been  allowed 
any  exemptions? 

1.  There  is  nothing  upon  the  fSace  of  the  mortgage  in  ques- 
tion to  impeach  its  validity,  although  the  fair  inference  from 
its  terms  is,  that  the  mortgagor  was  authorized  to  sell  the 
goods  and  replace  them  with  others  to  be  paid  for  out  of  the 
proceeds  of  such  sales.  Probably  the  attempt  to  extend 
the  security  of  the  mortgage  over  after-acquired  goods  was 
unavailing,  except,  i)erhaps,  as  a  license  to  seize  such  goods. 
This  clause  does  not  affect  the  validity  of  the  security.  Such 
is  the  purport  and  effect  of  the  opinion  by  Byan,  C.  J.,  in 
HwUer  V.  Bo9worthy  43  Wis.  683,  and  of  the  cases  there  cited. 

A  persistent  effort  was  made  upon  the  trial  to  show  that,  at 
the  time  of  the  execution  of  the  mortgage,  there  was  some 
agreement  or  understanding  between  the  parties  thereto  that 
the  mortgagor  might  dispose  of  the  proceeds  of  sales  of  the 
mortgaged  property  for  his  own  use  and  benefit,  thus  bringing 
the  case  within  the  rule  of  Anderson  v.  Patterson^  64  Wis.  557. 
A  careful  examination  of  the  testimony  satisfies  us  that  the 
plaintiffs  failed  to  establish  this  proposition,  and  failed  also, 
we  think,  to  show  that  the  mortgage  was  tainted  with  firaud. 
The  circuit  court  so  held,  thus  establishing  the  validity  of  the 

AX.  Sr.  Bsr.,  Ydu  V. — Ift 
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mortgage.  The  rnling  cannot  be  disturbed.  We  hold,  there* 
fore,  that  the  mortgage  was  a  valid  security. 

2.  The  ruling  of  the  circuit  court  allowing  Converse  two 
hundred  dollars  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged property,  as  and  for  his  exemptions,  cannot  be  upheld. 
He  made  no  reservation  of  exemptions  in  his  mortgage  to  Mrs. 
Hamilton,  and  claimed  none  when  she  sold  the  property. 
Conceding  that  he  was  entitled  to  exemptions  had  he  claimed 
the  same  while  the  property  remained  in  the  hands  of  Mrs. 
Hamilton  (which  is,  to  say  the  least,  quite  doubtful),  he 
certainly  lost  all  right  thereto  after  the  property  was  sold,  and 
the  proceeds  thereof  in  the  hands  of  Mrs.  Hamilton  attached 
by  the  plaintiffs.  The  exemption  is  of  the  specific  proi)erty 
enumerated  in  the  statute;  that  is  to  say,  of  two  hundred 
dollars'  worth  of  the  goods  constituting  the  stock  in  trade,  and 
does  not  extend  to  the  proceeds  thereof:  R.  S.,  sec.  2982,  subd. 
8.  In  this  respect  the  case  is  unlike  one  which  involves  the 
proceeds  of  money  arising  from  insurance  upon  exempt  prop- 
erty destroyed  by  fire  (subd.  17),  or  money  arising  from  the 
sale  of  a  homestead  (sec.  2983).  Such  moneys  are  specially 
exempted  by  the  statutes.  We  are  aware  of  no  provision  of 
law  which  extends  the  exemption  of  stock  in  trade  to  the  pro- 
ceeds of  such  stock  realized  upon  a  sale  thereof.  It  was  error, 
therefore,  to  allow  any  exemptions  to  Converse  out  of  the 
moneys  in  the  hands  of  Mrs.  Hamilton.  The  result  is,  that 
the  plaintiffs'  judgment  against  the  garnishee  should  be  in- 
creased two  hundred  dollars. 

It  appeared  that  Mrs.  Hamilton  took,  under  the  mortgage, 
goods  of  the  value  of  $133  not  covered  by  it.  The  circum- 
stance is  immaterial,  because  the  plaintiffs  recover  of  Mrs. 
Hamilton  more  than  the  value  of  such  goods. 

By  the  Coubt.  The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court  to  render  judg- 
ment for  the  plaintiffs  in  accordance  with  this  opinion. 


Chattel  Mortgaob,  with  Powxb  to  Sell  and  replace  the  goods,  con 
ttraction  and  validity  of:  Bamet  r,  Fergm,  99  Am.  Deo.  647,  and  note;  Deer 
ing  y.  CM,  43  Am.  Rep.  696;  Newlean  t.  Olson^  3  Am.  St  Rep.  286,  and 
note  289. 

MoRTaAQH  OF  ExKifFT  Pbopsrtt  Opsratbs  as  Waiver  of  right  to  daim 
exemption:  See  note  to  Bowman  ▼.  SmUey,  72  Am.  Deo.  744,  746. 
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Johnson  v.  Ashland  Water  Company. 

[71  WlBCONBIK,  6S3.] 

BliflRRE  AiTD  SmvAirr.  —  Servant,  thovoh  a  Mebb  Voluktbzr,  aito 
KOT  BzFienNO  Akt  Pat  io&  trb  Work  Doni,  is,  if  engaged  at  the 
reqaeei  of  the  msa  in  charge  of  the  work,  for  the  time  being,  the  ser- 
vant of  the  maater^  and  entitled  to  the  same  protection  as  his  other 
aerrants. 

ICastrr  and  SmyAiVT.  —  Whkn  Failttrs  to  Emflot  a  sufficient  number 
of  men  to  perform  the  work  is  the  proximate  cause  of  injury  to  a  ser* 
▼ant,  the  master  is  liable,  unless  such  servant  may  fairly  be  said  to  have 
assumed  the  risk  incident  to  carrying  on  the  work  with  an  insufficient 
number  of  men. 

Dahaoes  for  injury  sustained  by  plaintiff  while  employed 
by  defendant.  Demurrer  to  the  complaint,  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Order 
overruling  the  demurrer,  and  appeal  fix>m  such  order.  The 
facts  are  stated  in  the  opinion. 

Tomhim  and  MerriUj  for  the  appellant. 
A,  E.  Dixony  for  the  respondent 

Taylor,  J.  It  is  claimed  by  the  learned  counsel  for  the 
appellant  that  the  complaint  does  not  state  a  cause  of  actioui 
because  it  shows  that  the  plaintiff  was  a  mere  volunteer  in  the 
work  in  which  he  was  engaged  at  the  time  he  received  his  in- 
jury. Under  the  allegations  of  the  complaint,  the  plaintiff 
was  engaged  in  the  defendant's  work  at  the  request  of  the 
man  in  charge  of  the  work;  and  although  it  may  be  said  that 
his  employment  was  for  a  mere  temporary  purpose,  and  that 
the  plaintiff  was  not  expecting  any  pay  for  the  work  done, 
and  in  that  sense  the  employment  was  voluntary,  still,  being 
in  the  defendant's  employment  at  the  request  of  its  servant  or 
foreman,  he  was  not  a  trespasser,  and  he  was,  for  the  time  he* 
ing,  the  servant  of  the  defendant,  and  entitled  to  the  same  pro- 
tection as  any  other  servant  of  the  defendant,  and  probably 
subject  to  the  same  risks  of  injury  from  the  negligence  of  his 
^How-servants.  This  seems  to  be  the  rule  established  by  the 
authorities,  and  is  supported  by  considerations  of  justice:  El- 
well's  Evans  on  Agency,  682;  Wood  on  Master  and  Servant, 
909,  sec.  455;  Degg  v.  M.  R.  Co.,  1  Hurl.  &  N.  773;  Potter  v. 
Faidknevy  31  L.  J.  Q.  B.  30;  WarbuHon  v.  0.  W.  R.  Co.,  L.  R.  2 
Ex.  80;  36  L.  J.  Ex.  9;  Wiggett  v.  Fox,  11  Ex.  832;  Abraham  v. 
Reynolds,  6  Jur.,  N.  S.,  53;  Flower  v.  Pennsylvania  R.  R.  Co., 
69  Pa.  St  210;  8  Am.  Bep.  251;  New  Orleans  etc.  R.  R.  Co,  v. 
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Harrison,  48  Miss.  112;  12  Am.  Rep.  356;  Street  R.  R.  Co.  ▼. 
Bolton,  43  Ohio  St.  224,  226;  54  Aixl  Rep.  803. 

Conceding  that  the  complaint  Bhows  that  the  plaintiff  stood 
in  the  relation  of  a  servant  or  employee  of  the  defendant  at  the 
time  the  accident  happened,  does  it  state  other  facts  which,  if 
proved  on  the  trial,  woald  make  the  defendant  responsible  to 
him  in  damages  for  the  injury  received?  We  think  this  ques- 
tion should  be  answered  in  the  affirmative.  Laying  out  of 
view  all  other  allegations  in  the  complaint,  the  allegations 
contained  in  the  last  paragraph  thereof  are  sufficient  to  make 
out  his  cause  of  action.  If  he  proves  on  the  trial  that  his  in- 
jury resulted  from  the  defendant's  failure  to  employ  a  suffi- 
cient number  of  men  to  do  the  work  in  a  safe  and  proper 
manner,  and  by  reason  of  such  want  of  men  he  was  injured, 
then  be  is  prima  fade  entitled  to  recover. 

The  courts  have  uniformly  held  that  it  is  a  duty  which  the 
employer  owes  his  servants,  when  set  to  do  any  particular 
work,  that  he  shall  provide  a  sufficient  number  of  men  to  do 
the  work  in  a  reasonably  safe  manner.  This  duty  is  placed 
on  the  same  ground  which  requires  the  employer  to  furnish 
safe  implements  and  appliances  for  doing  the  work,  and  a  rea- 
sonably safe  place  in  which  the  work  is  to  be  done.  Wood, 
in  his  work  on  railway  law  (vol.  3,  p.  1487,  sec.  381),  says; 
^'The  term  'appliances'  of  the  business  embraces  not  only 
machinery,  premises,  and  all  the  implements  of  every  kind 
tised  in  and  about  the  business,  but  also  the  persons  em- 
ployed to  operate  them;  and  the  master  must  furnish  a  suffi- 
cient number  of  persons  competent  to  perform  the  labor  safely; 
and,  when  the  failure  to  employ  a  sufficient  number  of  hands 
to  perform  the  particular  service  is  the  proximate  cause  of  the 
injury,  the  master  is  liable,  unless  the  servant  may  fairly  be 
said  to  have  assumed  the  risk  incident  thereto."  This  is  a 
reasonable  and  just  rule,  and  has  been  approved  by  all  the 
courts  in  which  the  question  has  been  raised,  except  in  cases 
where  the  employee  knew  at  the  time  that  there  was  a  want 
of  sufficient  help,  and,  notwithstanding  such  knowledge,  en- 
tered into  the  employment:  Fliie  v.  BoeUm  etc,  R,  R,  Co,,  53 
N.  Y.  549, 554;  13  Am.  Rep.  645;  Hayes  v.  Western  R.  R.  Corp,, 
3  Cush.  270;  Mad  River  etc.  R.  R.  Co.  v.  Barber,  5  Ohio  St.  641, 
563;  67  Am.  Dec.  812;  Skipp  v.  £.  C.  R.  R.  Co.,  9  Ex.  223; 
Booih  V.  Boston  eU.  R.  R.  Co.,  73  N.  Y.  89;  29  Am.  Rep.  97. 

The  &cta  stated  in  the  complaint  negative  any  presumption 
that  the  plaintiff  was  aware  of  the  fact  that  there  was  a  want 
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<»f  Bufficient  men  to  perform  the  work  safely,  which  he  was 
suddenly  called  upon  to  assist  in  doing.  It  cannot  be  said, 
tlierefore,  from  the  facts  stated  in  the  complaint,  that  the 
plaintiff  assumed  the  dangers  incident  to  carrying  on  the 
work  with  an  insufficient  number  of  men.  We  think  the  com- 
plaint states  a  good  cause  of  action,  and  the  demurrer  to  the 
same  was  properly  overruled. 

By  the  Coubt.  The  order  of  the  circuit  court  appealed 
from  is  aflSrmed,  and  the  cause  is  remanded  for  ftffther  pro- 
ceedings. 

Masikb  m  LiABLi  lOB  Iv JUST  TO  BtK^urt^  where  the  nimiber  of  serrants 
employed  la  h— ffleient  to  do  the  work;  J<mm  r,Old  Damkukm  Cotkm  JiOb, 
8  Am.  St.  Bep.  0%  Mad  Mkxr  etc  B.  S.  Co,  r.  BrnteTf  07  Am.  Deo.  312; 
BaM  ▼.  Botton  €ic.R.B.  Co.^  29  Am.  Bep.  97. 

Mastxr  n  LuBLS  loa  Injubt  to  Sseyamt  Tbcfqbault  Bkplotbd: 
Fhwer  t.  PenMyfooma  R.  R.  Co.,  8  Am.  Bep.  251;  NewOrUami  R.  R.  Co.  t. 
JJarrwon,  12  Id.  866;  ^Aree<£.  J?.  Co.  ▼.Lofton,  Mid.  803.  Bat  in  the  note 
to  &ft0r/c|r  T.  ilbfl^,  67  Am.  I)ec.  897»  it  k  etiMl  that »  TolQii^ 
the  eamut  of  anoiher»  either  gntnftenily  or  at  the  leqpwrt  of  the  eervaat^ 
cemiot  i«oof«r  afdml  the  mMter  f er  ea  ii^aiy  TCoeifed. 


Stanlbt  V.  Sullivan 

{71  Wlecovinr,  6n.J 

Waxr  ov  AamcAaci  «o  Pur  BzaconoH  PnaoHAaia  in  poawlon  will 
only  ivoe  when  €tm  rights  of  the  partiee  affected  hare  heen  fully  deter- 
uined  hf  judgment.  Tb^  ezeraae  of  the  power  reeta  in  the  eoand  dia- 
entien  of  the  ooiirt»  and  it  wiU  not  he  ezeieiaed  in  oaaea  of  doabt^  nor 
nnder  odor  of  ita  exerdae  will  title  be  tried  or  decided. 

Wbit  ov  Abbzbxahcb  to  Put  BzBOunoir  PuBOHAaxB  in  poaaeaaion  pro- 
Tided  by  the  Wiaconain  Beviaed  8tatatee»  aection  8026»  will  not  iaaae 
when  there  ia  a  eonteat  ae  to  the  right  of  tiie  ezeontion  pardiaaer  to  the 
poaaeeBion  of  the  land  acdd,  ae  wliere  the  dafandant  aeto  np  a  homaJkU 
daim  of  a  hemeatead  exemption  in  the  land  add. 

Wbzt  of  AansTAiiG^  Pbotidid  by  aeddon  8026  of  the  BoYiaed  fitatntea  of 
Wiaeonain,  will  not  iaaae  to  aid  an  ezecntion  pnrdiaaer  of  an  exempted 
homeatead  aa  againat  the  owner  tiMreof  in  peaaeaaion  at  the  time  of  the 
aale  and  applieation  far  the  writb 

Wbit  ov  AauwtAXca^  Pbovidid  by  aeotion8026af  the  Betriaed  fitatntea  of 
Wianonain,  will  only  be  iaaned  when  the  applicant  ahowa  that  at  the  time 
judgment  waa  docketed  the  execntion  defendant  had  an  intereat  in  the 
land  upon  which  the  judgment  became  a  lien,  and  that  he  or  aome  one 
daiming  vuler  him  1^  title  aabaeqnantly  aoqoired  ia  in  poaaeaaion,  and 
ref  naea  to  aorvender  to  the  pnrchaaei. 

Wnir  OF  AflBRAJioa.  ^  JuDaicmT  or  Aoraov  iok  Ditobci;  that  plaintiff 
leoorer  a  certain  aom  of  money,  bat  not  apecifying  that  it  ia  for  ali- 
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mony  or  in  liea  of  alimoii7»  or  that  it  rhaH  be  a  hen  upon  defendant's 
real  or  personal  property,  ia  a  mere  money  judgment,  nnder  which  exe- 
cution cannot  be  levied  upon  defendant's  homestead,  nor,  in  sack  otM^ 
will  the  writ  of  assistance,  provided  by  section  3Q25  oi  the  Reviaed 
Statutes  of  Wisconsin,  issue  to  put  the  porchaser  in 


John  RandaUy  for  the  appellant. 
Stafford  and  Connor j  for  the  respoDdeni. 

Taylor,  J.  This  was  an  application  by  the  appellant  for  a 
a  writ  of  assistance  to  put  the  applicant  into  the  possession  of 
a  parcel  of  real  estate  which  he  claims  had  been  sold  on  an 
execution  issued  upon  a  judgment  in  an  action  for  diTorce 
brought  by  Mary  J.  Sullivan,  as  plaintiff,  against  her  husband, 
Daniel  Sullivan,  the  respondent  in  this  appeal  Upon  such 
execution  sale  a  sheriff's  deed  had  been  issued  to  the  appli- 
cant. Possession  of  the  premises  had  been  demanded  of  the 
defendant,  Daniel  Sullivan,  by  the  applicant,  and  he  refused 
to  surrender  the  possession  to  him.  The  respondent  resisted 
the  motion  for  the  writ  on  the  ground  that  the  property  sold  on 
the  execution  was  his  homestead  at  the  time  the  judgment 
was  rendered  and  docketed,  as  well  as  at  the  time  of  the  sale 
thereof  upon  said  execution.  The  circuit  court  refused  to 
order  the  writ  to  issue,  but  without  prejudice  to  the  right  of 
the  applicant  to  bring  an  action  of  ejectment  to  recover  said 
lands. 

The  application  for  the  writ  was  made  under  the  provisions 
of  section  3025  of  the  Revised  Statutes  of  1878.  Previous  to 
the  enactment  of  said  section  in  1878,  the  courts  had  never 
had  the  right,  or  if  they  had,  had  never  exercised  the  right,  to 
issue  a  writ  of  assistance  to  put  a  purchaser  of  real  estate 
upon  an  ordinary  execution  sal?  into  the  possession  of  the  real 
estate  so  purchased  by  him.  Previous  to  the  passage  of  ibis 
law  the  purchaser's  only  remedy  in  this  state  was  by  action 
of  ejectment  against  the  party  in  possession  if  he  refused  to 
surrender  the  possession. 

Courts  of  equity  have  from  the  earliest  times  exercised  the 
right  to  issue  the  writ  of  assistance  in  actions  in  equity 
brought  for  the  purpose  of  determining  the  rights  of  the  liti- 
gants to  the  title  or  possession  of  real  estate,  after  judgment 
declaring  such  rights,  as  well  as  in  cases  for  the  foreclosure  of 
or  redemption  of  mortgages.  In  such  cases,  the  courts  of 
equity  having  jurisdiction  of  the  persons  and  property  in  con- 
troversy have,  after  determining  the  rights  of  the  parties  liti- 
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gant  to  the  title  or  poBsession  of  real  estate,  rightfully  assumed 
the  power  to  enforce  their  judgments  by  the  writ  of  assistance 
to  transfer  the  possession,  instead  of  turning  the  party  over 
to  a  court  of  law  to  recover  such  possession:  Roherdeau  v.  Rotuij 
1  Atk.  543;  Penn  v.  Lord  Baltimore^  1  Ves.  Sr.  444;  2  Eden  on 
Injunctions,  Waterman's  ed.,  425;  Stribley  v.  Hawhiey  3  Atk. 
275;  Huguenin  v.  Baseley,  15  Ves.  Jr.  180;  Oarretson  v.  CoUj 
1  Har.  &  J.  387;  Buffum^s  Case,  13  N.  H.  14;  Devaucene  v. 
Devaucency  1  Edw.  Ch.  272;  McKomb  v.  Kankey,  1  Bland,  863; 
Kershaw  v.  Thompson,  4  Johns.  Ch.  610;  Valentine  v.  Teller,  1 
Hopk.  Ch.  422;  Diggle  v.  Bonlden,  4S  Wis.  477;  Schenck  v. 
Conover,  13  N.  J.  Eq.  220;  78  Am.  Dec.  95.  In  these  cases  the 
writs  only  issued  when  the  rights  of  the  respective  parties  to 
be  affected  by  it  had  been  fully  determined  by  the  judgment 
in  the  action.  In  the  case  of  Schenck  v.  Conover,  supra,  it  is 
said:  '^  It  is  scarcely  necessary  to  add  that  the  exercise  of  the 
power  rests  in  the  sound  discretion  of  the  court.  It  will  never 
be  exercised  in  a  case  of  doubt,  nor  under  color  of  its  exercise 
will  a  question  of  legal  title  be  tried  or  decided."  This  limi- 
tation upon  the  exercise  of  the  right  to  issue  a  writ  of  assist- 
ance is  recognized  by  all  the  authorities:  See  Langley  v.  Volt, 
54  Cal.  435;  San  Jose  v.  Fvitan,  45  Id.  316;  Henderson  v.  Jfc- 
Tucker,  45  Id.  647;  Barton  v.  Beatty,  28  N.  J.  Eq.  412;  Van- 
meter  V.  Borden,  25  Id.  414;  Thomas  v.  De  Baum,  14  Id.  41. 

We  think  the  rule  under  the  statute  is  no  broader  than  the 
rule  at  common  law  when  applied  to  cases  coming  within  the 
statute.  The  statute  extends  the  power  to  issue  the  writ  to 
cases  not  coming  within  the  common-law  rule,  but  it  was 
clearly  not  intended  that  the  power  should  be  exercised  in  a 
case  where  there  was  a  bona  fide  contest  as  to  the  right  of  the 
purchaser  at  the  execution  sale  to  the  possession  of  the  lands 
under  such  sale.  The  statute  starts  out  by  declaring  that 
'*  whenever  a  title  shall  have  been  perfected  in  any  person  to 
any  real  estate  sold  by  virtue  of  an  execution,  or  to  any  part 
thereof  or  interest  therein,  and  the  person  against  whom  such 
execution  issued,  or  any  other  person  claiming  under  him  by 
title  arising  subsequently  to  the  docketing  of  the  judgment 
upon  which  it  issued,  shall  be  in  possession  of  any  such  real 
estate,  or  part  thereof,  or  interest  therein,"  etc.  Wo  think  it 
is  evident  that  this  section,  read  in  connection  with  our  law  in 
regard  to  homestead  exemptions,  could  not  have  been  in- 
tended to  compel  the  court  to  issue  the  writ  of  assistance  in 
Eavor  of  the  purchaser  of  such  exempted  homestead  upon  an 
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execution  issued  againei  the  owner  el  fbe  homesiead  in  pos- 
sesttion  thereof  at  the  time  of  its  issue  and  sale,  and  at  the 
time  the  writ  was  applied  for.  The  letter  of  the  statute  might 
be  said  to  apply  to  such  a  case,  but  it  seems  to  us  very  clear  that 
such  is  not  the  spirit  or  meaning  of  the  act  In  the  case  of  the 
sale  of  the  homestead,  there  would,  under  the  law  exempting 
it,  be  a  failure  on  the  part  of  the  purchaser  at  Ihe  execution 
sale  to  acquire  a  title  thereto  by  virtue  of  such  sale.  If,  on 
the  application  for  the  writ  in  such  case,  there  be  a  bona  fide 
contention  on  the  part  of  the  defendant  for  the  homestead  ex- 
emption, we  think  it  is  eminently  proper  that  the  court  should 
refuse  the  writ,  and  leave  the  parties  to  settle  the  right  in  an 
action  at  law,  where  the  merits  of  the  claim  of  the  defendant 
may  be  passed  upon  by  a  full  trial  before  a  court  and  jury. 

In  order  to  obtain  the  writ  of  assistance  under  the  statute, 
the  applicant  must  show  that  at  the  time  the  judgment  was 
docketed  the  defendant  in  such  execution  had  an  interest  in 
the  real  estate  upon  which  the  jiidgment  so  docketed  was  a 
lien,  and  that  such  defendant,  or  some  one  claiming  under 
him  by  title  acquired  subsequently  to  the  docketing  of  such 
judgment,  is  in  possession  and  refoBes  to  surrender  such  pos- 
session to  the  purchaser.  On  the  application  for  this  writ,  the 
respondent  meets  the  claim  by  alleging  that  the  judgment 
and  execution  under  which  the  applicant  for  the  writ  claims 
the  land  never  was  a  lien  thereon,  and  that  the  property  never 
was  subject  to  sale  upon  such  execution.  The  claim  made  by 
the  respondent  is  not  so  clearly  unftranded  as  to  justify  the 
court  in  holding,  upon  this  application,  that  h  is  not  made  in 
good  fiedth,  or  that  it  is  so  frivolous,  either  in  fact  or  in  law, 
that  it  should  be  ignored  and  the  writ  issued. 

The  learned  counsel  for  the  appellant  claims  that  the  judg- 
ment rendered  in  the  divorce  case  against  the  defendant  in 
the  execution,  the  respondent  on  this  appeal,  is  a  lien  upon 
the  homestead.  That  presents  a  question  of  law,  and  mi^t 
perhaps  be  determined  upon  the  application  for  a  writ  of  as- 
sistance under  the  statute;  and  if  it  must  be  held  as  a  ques- 
tion <^  law  that  it  was  a  lien  upon  the  homestead  of  the 
respondent,  and  that  such  homestead  was  subject  to  sale  on 
such  judgment,  as  any  other  real  estate  owned  by  him,  there 
would  then  aeem  to  be  no  good  reason  for  turning  the  appel- 
lant over  to  his  action  of  ejectment  to  recover  the  possession 
of  said  premises.  Tlie  judgment  in  the  divorce  case  under 
which  the  execution  was  issued  and  the  sale  made,  aftw 
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adjudging  tiiat  tbe  said  Mary  J.  SoUiTan  be  divorced  from 
the  said  Daniel  Snlfivaii)  proceeds  to  adjtidge  as  follows: 
"And  it  is  hereby  farther  ordered  and  adjudged  that  the 
plaintiff  be  allowed,  and  have  and  recover  of  the  said  de- 
fendant, Daniel  Sullivan,  by  a  judgment  of  this  court,  the 
sum  of  $800,  and  $50  as  attorney's  fees,  and  the  costs  of  this 
action,  taxed  at  $62.90,  and  that  execution  issue  therefor." 

It  will  be  seen  that  this  is  a  mere  money  judgment,  upon 
which  execution  is  directed  as  in  ordinary  money  judgments. 
It  is  not  even  declared  that  the  eight  hundred  dollars  is  for 
alimony  or  in  lieu  of  alimony,  and  it  does  not  declare  that 
the  judgment  shall  be  a  lien  upon  any  of  the  defendant's 
real  or  penonal  estate.  If  a  Hen  upon  his  real  estate  at  all, 
it  became  so  by  docketing  it  as  a  money  judgment.  An  exe- 
cutioQ  issued  upon  this  judgment  can  have  no  other  efiBoacy 
than  an  execution  issued  upon  any  other  money  judgment. 
A  homestead  of  the  defendant  is  exempt  from  sale  upon  any 
execution  issued  upon  any  judgment  lor  the  recovery  of  money: 
See  R.  8.,  sec.  3983.  The  judgment  upon  which  the  execu* 
tion  in  this  case  issued  did  not  declare  on  its  teuce  that  it 
should  be  a  lien  upon  the  homestead  of  the  defendant,  as  the 
court  probably  might  have  declaied  it  to  be;  and  in  the  ab- 
sence of  any  such  declaration  of  the  court,  it  must  be  treated 
as  having  the  same  force  as  an  ordinary  judgment.  We 
do  not  hesitate  to  say  that,  upon  the  showing  made  by  the 
record  introduced  on  the  hearing,  the  judgment  was  not  a 
lien  upon  the  homestead  of  the  defendant,  if  he  had  one,  and 
that  the  writ  of  assistance  was  properly  refused  on  that 
ground.  Whether,  as  a  matter  of  fact,  the  premises  in  ques- 
tion were  and  are  the  homestead  of  the  respondenti  Sullivan 
was  not  determined  by  the  court  on  the  application  for  the 
writ;  and  because  the  fact  whether  it  was  or  was  not  a  home- 
stead was  a  matter  of  uncertainty  upon  the  proofs  offored  upon 
the  hearing  of  the  motion,  the  court  was  right  in  refusing  the 
writ.    See  cases  above  cited. 

It  is  said  by  the  learned  counsel  for  the  appellant  that  the 
circuit  court  had  adjudged,  in  a  former  proceeding  in  the 
divorce  action,  that  the  premises  in  question  were  not  a  home- 
stead. After  a  carefril  reading  of  these  proceedings,  it  appears 
to  us  that  the  question  of  homestead  was  not  in  issue  in  said 
proceedings,  and  was  not  passed  upon  by  the  court  The  pro- 
ceedings referred  to  by  the  learned  counsel  were  the  proceed- 
ings upon  a  motion  made  by  the  defendant,  Daniel  Sullivan. 
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in  the  divorce  suit,  after  judgment,  to  set  aside  said  judgment, 
or  that  part  of  it  which  adjudged  that  he  should  pay  the  plain- 
tiff, Mary  J.  Sullivan,  the  sum  of  eight  hundred  dollars  and 
the  costs  of  the  action.  The  grounds  of  the  motion  were,  that 
the  judgment  was  for  too  large  an  amount,  considering  his 
ability  to  pay,  and  on  the  further  ground  that  there  was  an 
agreement  before  judgment  was  entered,  between  the  attorneys 
of  the  parties,  that  no  judgment  for  alimony  or  allowance  for 
the  plaintiff  should  be  taken  in  the  action.  The  question 
of  the  liability  of  the  homestead  to  be  sold  for  the  payment  of 
the  judgment  was  not  discussed  or  considered  by  the  court,  so 
far  as  we  are  able  to  discover  from  the  proceedings. 

By  the  Court.    The  order  of  the  circuit  court  is  afiirmed. 


WfiiT  OF  AsaisTANCi,  Powxa  TO  GsAST  xesfei  in  tli«  aound  diaoretioii  of 
the  court»  and  will  not  be  exercised  in  cue  of  doaUt^  nor  to  try  or  decide  a 
question  of  title:  Schenck  v.  ConavoTf  78  Am.  Dea  90,  and  note  101;  note  to 
Wilson  y.  Polk,  51  Id.  172-174.  "Genenlly.  a  writ  of  assistance  will  be 
directed  only  in  a  dear  case,  and  when  the  respondent  cannot  possibly  have 
any  rights  which  were  not  snbjected  to  the  decree.  I^  for  instance,  he  sets 
up  and  appears  to  claim  in  good  faith  a  right  to  the  possession  derived  from 
and  under  the  purchaser,  or  from  the  defendant,  prior  to  the  commencement 
of  the  suit,  the  validity  and  effect  of  his  claim  will  Tery  rarely,  and  perhaps 
never,  be  tried  upon  application  for  this  writ^  bat  he  will  be  left  in  posses- 
sion ":  Freeman  on  Eizecation%  seo.  87  d* 
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Davis  v.  Chapman. 

188  Virginia,  07.] 

Administeator  18  Chaboeabls  wmi  Loss  of  Prockbds  of  Diujt  Pat- 
ABLB  TO  Hnf  as  adminiBtrator,  where  he  indorses  it  for  ooUection,  and 
places  it  in  the  hands  of  persons  whom  he  does  not  know,  and  does  not 
know  to  be  reliable. 

Administratob  of  Creditob  of  United  States  may  Receive  Patkent 
Anywhere  that  the  government  may  choose  to  pay  it;  and  a  surety  on 
his  bond,  wherever  given,  is  accountable,  if  he  collects  the  claim  and 
fails  to  account  for  it,  no  matter  where  the  payment  is  made. 

AasETB  OF  Estate  of  Decedent  may  be  Called  in  from  Hands  of  Per- 
sonal Kepresentativb  and  placed  in  the  hands  of  a  receiver  by  a  court 
of  equity,  especially  in  a  creditor's  suit. 

Bill  in  equity.    The  opinion  Btates  the  case. 

H,  W.  Thomas  and  C.  E.  Stuart ^  for  the  appellant. 
R.  W.  Moore  and  S.  F.  Bea^hy  for  the  appellee. 

Pauntleroy,  J.  At  the  December  term,  1872,  of  the  county 
court  of  Fairfax  County,  Virginia,  Lyman  Broughton  qualified 
as  administrator  de  bonis  non  of  the  estate  of  Waite  Brough- 
ton, deceased,  executing  an  official  bond  in  the  penalty  of  two 
thousand  dollars,  on  which  the  appellant,  J.  C.  Davis,  became 
surety.  In  1880,  the  appellee  John  Chapman,  for  himself  and 
other  creditors  of  the  said  Waite  Broughton,  deceased,  filed 
his  bill  against  the  said  Lyman  Broughton,  administrator  de 
bonis  non  of  Waite  Broughton,  aforesaid,  and  John  C.  Davis, 
surety'on  his  official  bond,  for  the  purf)OBe  of  compelling  a  set- 
tlement of  the  administration  accounts  of  the  said  Lyman 
Broughton,  administrator  de  bonis  non  as  aforesaid.     The  bill 
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charges  that  Lyman  Broughton,  among  other  claims  due  the 
estate  of  his  intestate  which  came  into  his  hands  as  adminis- 
trator, had  received  a  claim  against  the  United  States  for 
damages  to  decedent's  property  during  the  Civil  War,  upon 
which  he  had  received  the  sum  allowed  and  paid  by  the 
United  States  government  of  two  thousand  eight  hundred  dol- 
lars, for  which  said  sum  he  had  Ctiled  to  account. 

The  defendants,  Lyman  Broughton,  administrator  de  bimis 
non,  and  his  surety,  J.  C.  Davis,  the  appellant,  filed  their  sepa- 
rate answers  to  the  bill,  denying  their  liability,  on  the  ground 
that,  as  the  administrator  allies,  the  claim  was  lost  through 
the  dishonesty  of  the  claim  agents  employed  by  him  to  prose- 
cute the  claim,  and  that  as  the  claim  was  paid  to  the  said 
agents  by  the  United  States  government  in  Washington  City, 
District  of  Columbia,  and  was  never  received  in  Virginia,  he 
cannot  be  held  accountable  for  it  here. 

During  the  progress  of  the  cause  it  was  referred  to  a  master 
commissioner  of  the  court  to  ascertain  and  rq)ort  what  amount, 
if  any,  had  been  collected,  and  by  whom,  on  the  said  claim 
against  the  government,  with  a  transcript  of  the  record  of  the 
treasury  department  relating  to  the  matter,  and  the  deposi- 
tion of  the  administrator  himself  in  evidence,  showing  that  a 
draft  was  issued  July  19,  1878,  for  two  thousand  eight  hun- 
dred dollars,  payable  to  the  order  of  Lyman  Broughton,  ad- 
ministrator, which  draft  was  presented  at  the  treasury,  and 
paid,  indorsed  by  Lyman  Broughton,  administrator,  and  by 
John  H.  Ferry.  The  master  commissioner  reported  that  the 
administrator  had  collected  two  thousand  eight  hundred  dol- 
lars on  the  said  claim  from  the  United  States  government 
July  19,  1878,  and  was  chargeable  with  that  sum  as  due  the 
estate  of  his  intestate,  with  interest  thereon  from  the  said  date 
of  its  collection.  To  this  report  exceptions  were  filed,  and 
the  deposition  of  the  said  Lyman  Broughton,  administrator^ 
denying  that  he  had  ever  received  the  money  aforesaid,  and 
alleging  that  it  had  been  lost,  and  he  had  been  defrauded  out 
of  it  by  the  dishonesty  of  the  agents  employed  by  him  to  col- 
lect it.  At  the  November  term,  1882,  of  the  said  court,  the 
cause  was  heard  on  the  bill,  answers,  the  deposition  of  the  ad- 
ministrator, Lyman  Broughton,  the  master's  report,  and  the 
exceptions  thereto,  a  draft  drawn  upon  the  treasury  of  the 
United  States  in  favor  of  Lyman  Broughton,  administrator, 
for  two  thousand  eight  hundred  dollars,  and  other  papers  filed 
by  complainant;  whereupon  the  court  decreed  that  fifty  per 
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centum  of  tha  eaid  sum  of  two  thousand  eight  hundred  dol- 
lars should  be  allowed  and  credited  to  the  administrator  for 
counsel  fees  and  expenses  of  collection,  and  decreed  against 
the  administrator  and  his  surety  for  fourteen  hundred  dollars, 
with  interest  thereon  from  the  nineteenth  day  of  July,  1878,  the 
date  of  collection,  to  be  paid  to  O.  W.  Hunt,  general  receiver 
of  the  court;  and  by  a  decree  of  June  term,  1883,  leave  was 
granted  to  said  Hunt  to  inbtitute  any  suit  necessary  to  enforce 
the  decree  of  the  November  term,  1882,  aforesaid.  From  these 
decreea,  the  surety,  John  C.  Davis,  on  the  administrator  Ly- 
man Croughton's  official  bond,  appeals,  and  attacks  the  de- 
crees as  erroneous,  for  grounds  of  error  assigned  in  his  peti- 
tion. 

1.  Because  the  fund  which  ought  to  have  been  received  by 
the  said  administrator  never  came  into  his  hands,  but  was 
lost  by  the  dishonesty  of  the  agents  whom  he  employed  to  col- 
lect the  claim.  Other  than  Broughton's  own  deposition,  there 
is  an  entire  absence  of  proof  of  dishonesty  on  the  part  of  the 
agents  whom  ho  selected,  employed,  and  trusted  to  collect  this 
large  claim  due  from  the  United  States  government  to  the 
estate  of  his  intestate.  A  statement  dated  April  4,  1882, 
made  by  one  Randall,  and  placed  among  the  papers  in  the 
case  by  the  appellant's  counsel  prior  to  the  decree,  says: 
*^  Ferry  was  engaged  in  the  prosecution  of  claims  from  a 
short  time  after  the  close  of  the  war  until  he  left  the  city, 
about  three  years  ago.  Black  was  regarded  as  a  man  of 
means,  but  his  property  -was  in  Montana.  Ferry  was  not  re- 
garded as  a  man  of  means,  and  until  a  short  time  before  he 
left  here  was  considered  a  reliable  man,  but  since  his  depart- 
ure there  have  been  rumors  that  he  fell  into  disfavor  with  the 
treasury  department."  Who  Randall  is,  or  what  connection 
he  had  with  Broughton,  is  not  disclosed.  Black  and  Ferry 
lived  in  Washington  City,  and  were  agents  to  prosecute  claims 
against  the  government.  Broughton  offered  no  evidence,  nor 
did  he  take  the  deposition  of  a  single  witness,  to  establish  the 
allegation  of  dishonesty  charged  in  his  answer.  Randall's 
statement  does  not  belong  in  the  record.  He  was  never  ex- 
amined or  cross-examined  as  a  witness,  and  his  statement 
furnishes  no  support  to  the  averment  of  the  answers.  If  this 
administrator  actually  realized  the  proceeds  of  this  claimi 
which  was  assets  of  the  estate  in  his  hands,  in  the  shape  of  a 
roccessfuUy  prosecuted  and  alloiwed  claim  against  the  govem- 
menty  represented  by  a  draft  upon  the  United  States  treasury 


264  Davis  v.  Chapman.  [Virginia, 

for  two  thousand  eight  hundred  dollars,  made  payahle  to  him 
as  administrator,  and  which  could  not  be  used,  realized,  or  re- 
ceived by  any  one  without  his  indorsement,  he  is  liable.  If, 
as  he  alleges,  he  indorsed  the  draft  (and  did  not  collect  it 
himself,  of  which  there  is  no  evidence  in  the  record),  but 
recklessly,  negligently,  and  improvidently  put  it,  so  indorsed 
by  him  as  administrator,  into  the  hands  of  men  whom  he 
himself  says  he  did  not  know,  nor  nothing  as  to  their  honesty 
or  responsibility,  and  whom  he  says  he  never  ^^  afterwards  saw 
again,''  he  is  equally  liable  for  the  waste,  upon  all  fixed  rules 
controlling  the  administration  of  estates,  and  the  responsibil- 
ity of  fiduciaries.  In  the  case  of  Kee  v.  Kee^  2  Gratt.  116,  this 
court  said:  *^The  duties  of  the  executor  are  to  performed  under 
the  obligations  of  sound  judgment,  acting  on  these  considera- 
tions of  worldly  prudence  which  a£fect  the  safety  of  the  pecu- 
niary interests  confided  to  his  care.''  See  also  Souihall  v. 
Taylor,  14  Id.  281. 

Broughton,  this  administrator,  says,  in  his  deposition,  of 
these  men,  Ferry  and  Black,  whom  he  not  only  employed  to 
prosecute  this  claim  but  to  whom  he  gave  the  draft,  which 
was  payable  only  to  him,  indorsed  by  him  as  administrator: 
"I  did  not  know  them;  I  did  not  know  that  they  were  reli- 
able"; and  he  disclaims  any  knowledge  of  their  first  names, 
or  even  of  their  address.  He  did  not  even  contract  with  them 
so  as  to  protect  the  estate  against  exorbitant  charges  for  prose- 
cuting the  claim,  but  he  swears  that  '^  the  first  was  to  have 
twenty-five  per  cent;  the  other  man  what  he  chose."  He  said 
that  these  agents  said:  "  None  of  it  [the  proceeds  of  the  claim] 
belonged  to  him;  that  it  belonged  to  creditors  of  the  estate; 
that  he  was  not  administrator;  that  they  were  administrators, 
and  parties  must  come  to  them."  He  made  no  denial  of  or 
resistance  to  this  absurd  and  sinister  pretension,  but  parted 
with  the  realized  proceeds  of  the  claim  by  indorsing  and  de- 
livering the  draft  to  these  men,  not  to  collect  it  and  to  settle 
with  him,  but  avowedly  to  exclude  him  from  it,  and  (as  he 
alleges)  to  retain  and  embezzle  it  entirely.  He  thus  not  only 
used  no  caution,  prudence,  or  discretion  in  the  transaction 
with  these  men,  but  he  swears  that  he  let  the  matter  rest; 
that  he  made  no  efibrt  to  collect  the  money,  or  signified  any 
desire  or  purpose  to  obtain  restitution;  that  he  has  never  seen 
or  heard  from  these  swindlers  since  1878,  since  he  indorsed 
and  gave  them  the  draft,  and  does  not  know  where  they  now 
are,  although  informed  by  Randall's  statement  that  Black 
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owned  property  in  Montana,  and  that  Ferry  is  a  railroad  man 
in  New  Jersey.  There  is  abundant  proof  in  the  record,  in  the 
very  deposition  of  the  administrator  himself,  of  his  gross  neg- 
ligence and  extraordinary  imprudence  and  reckless  dealing 
in  regard  to  this  transaction;  and  it  is  impossible  to  read  the 
record  without  being  impressed  with  the  belief  that  this  fidu- 
ciary did  in  fact  collect  and  waste  the  fund  which  he  now  de- 
nies having  received:  See  McCloshey  v.  Oleaaon,  56  Vt.  264;  48 
Am.  Rep.  770;  Bradstreet  v.  Everson,  72  Pa.  St.  124;  13  Am. 
Rep.  665. 

The  second  assignment  of  error  sets  forth,  as  matter  of  law, 
that  there  is  no  liability  upon  the  bond,  because  the  claim 
was  prosecuted  in  the  District  of  Columbia,  and  the  money,  if 
collected,  was  not  brought  within  the  jurisdiction  of  the  state 
of  Virginia.  Whatever  may  be  the  doctrine  of  non-liability 
when  the  personal  representative  collects  assets  from  a  non- 
resident private  debtor,  and  does  not  bring  them  or  their  con- 
verted value  within  the  jurisdiction  where  he  qualified,  it  can 
have  no  application  or  relation  to  this  case.  The  supreme 
court  of  the  United  States  has  repeatedly  held  that  the  federal 
government  owing  a  debt  must  not  be  regarded  or  treated  as 
outside  of  the  jurisdiction  where  the  letters  of  administration 
were  granted. 

In  Vaughan  v.  Northupy  15  Pet.  6,  the  court  said:  "The 
debts  due  from  the  government  of  the  United  States  have  no 
locality  at  the  seat  of  government.  The  United  States,  in 
their  sovereign  capacity,  have  no  particular  place  of  domicile, 
but  possess,  in  contemplation  of  law,  an  ubiquity  throughout 
the  Union;  and  the  debts  due  by  them  are  not  to  be  treated 
like  the  debts  of  a  private  debtor,  which  constitute  local  assets 
in  his  own  domicile.  On  the  contrary,  the  administrator  of 
a  creditor  of  the  government,  duly  appointed  where  he  was 
domiciled  at  his  death,  has  full  authority  to  receive  payment 
and  give  a  full  discharge  of  the  debt  due  his  intestate  in  any 
place  where  the  government  may  choose  to  pay  it,  whether  it 
be  at  the  seat  of  government,  or  at  any  other  place  where  the 
public  funds  are  deposited." 

To  the  same  eflFect  is  Wyman  v.  Hahteady  109  U.  S.  654,  re- 
versing the  supreme  court  of  the  District  of  Columbia,  and 
held  that  the  repeal  of  the  act  of  1812,  by  omission,  did  not 
alter  or  weaken  the  rule  laid  down  in  Vaughan  v.  Northupy 
15  Pet.  6.  The  court  said:  "In  the  case  at  bar,  neither  the 
fact8  that  the  drafts  were  made  payable  at  the  treasury  of  the 
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United  States^  in  the  city  of  Wasbingtony  nor  the  deposit,  par- 
fluant  to  section  307  of  the  Revised  Statutes,  of  the  money 
rei»«8ented  by  the  drafts  in  the  treasury  to  the  credit  of  the 
payees,  affected  the  character  or  the  vahdity  of  the  debts. 
But  the  United  States,  in  their  sovereign  capacity,  having  no 
<d<»nicile  in  any  part  of  the  Union  rather  than  in  any  other, 
do  not,  by  establishing  at  the  national  capital  a  treasury  for 
the  transaction  of  the  principal  business  of  the  financial  de- 
partment of  the  goYernment,  and  making  their  money  obliga- 
tions payable  there,  confine  their  presence  or  their  powers  to 
this  spot" 

In  the  case  of  Taylor  v.  Bemiesy  110  U.  S.  42,  a  fiduciary, 
"who  was  appointed  in  Louisiana,  held  a  Southern  war  claim 
against  the  government  (just  such  a  claim  as  Broughton  held); 
in  passing  on  the  question  of  her  liability  or  accountability, 
the  court  said:  *'  We  are  of  opinion  that  this  a{^intment  made 
it  her  duty  to  take  necessary  legal  steps  to  obtain  this  nx>ney 
firom  the  United  States.  She  was  equally  bound  to  prosecute 
it  with  diligence,  and  to  do  all  that  was  necessary  to  recover 
the  money.  The  subject  of  such  payments  by  the  United 
States  to  administrators  appointed  in  the  states  is  very  fully 
discussed  in  the  case  of  Wyman  v.  Habteoulf  guprOj  and  upon 
the  principle  there  laid  down  we  are  of  opinon  that  payment 
to  Mrs.  Bemiss,  under  the  Louisiana  appointment,  is  a  valid 
payment,  and  that  she  is  responsible  under  that  appoint- 
ment." 

These  cases  determine  that  the  fiduciary  is  bound  to  see  to 
the  collection  of  the  claim;  that  in  claims  against  tbe  govern- 
ment no  question  of  locality  arises;  that  he  can  prosecute  and 
collect  it  anywhere;  and  that  his  bond,  wherever  given,  is  ac- 
countable if  he  neglect  to  collect,  or,  having  collected,  if  he 
fail  to  disburse  and  account 

The  third  and  last  error  assigned  is,  that  the  decree  was 
rendered  in  favor  of  the  general  receiver  of  the  court  In  a 
creditors'  suit  against  a  personal  representative,  the  court  will 
always  preserve  the  fund.  In  the  case  of  Farmer  v.  Yatea^  23 
Gratt  145,  a  decree  fixing  the  amount  of  assets  in  the  fidu- 
ciary's hands,  and  directing  their  oollection  by  a  receiver,  was 
affirmed.  Judge  Moncure,  in  delivering  the  opinion,  said:  "In 
a  creditors'  suit,  especially,  it  seems  to  be  fit  and  proper  that 
the  court  should  have  power  to  call  in  the  assets  from  the 
hands  of  a  personal  representative.  In  such  a  suit  the  court, 
in  effect,  becomes  the  personal  representative,  has  control  of 
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the  assets,  reduces  them  into  possessiooi  and  applies  them  in 
due  course  of  administration.'' 

We  see  no  error  in  the  decrees  of  the  oironit  court  of  Fairfiuc 
appealed  from,  and  they  must  be  affirmed. 

Decrees  affirmed.  

IiiABn.rTT  09  EzsoDToa  oa  ABioviBTRiioa  won  Loss  ov  Tbobt  Pbof- 
■BTT  is  diacnaaed  in  the  note  to  SuboUom  y.  Marrow,  S7  Am.  Dm.  826,  827. 
In  Nortoood  ▼.  Barkneaa,  49  Am.  Bep.  739,  an  adminiirtawtar,  who  had  de- 
posited fond*  in  a  hank  which  was  generally  reputed  to  he  solventy  was  held 
not  liable  for  lose  of  soch  fonds  by  the  anhaequent  failare  of  the  bank. 

CouBT  ov  Equitt  has  Powxb  to  AFPoniT  Rsonvxa  orer  piyperty  in 
hands  of  ezeentor  or  adminiatrator,  in  proper  oaaes  See  note  to  OorUHfm  ▼• 
Bathawa^,  e^  AoL  Deo.  499. 


Nichols    v.  Washington,  Ohio,    and  Wbstbbn 

Bailboad  Company. 

[88  ViMIlfXA,  98.] 

Owna  ov  FftSKBOBB  Who  Dibioilt  ob  st  Imfuoaxiov  Ixmrnm  Pia* 
80H8  TO  BMTm  on  and  paaa  orer  them,  thereby  aaaomea  an  obUgatlott 
that  they  are  in  aafe  oondition,  and  anitable  for  anoh  nae^  and  for  a 
breach  of  thia  obligation  he  ia  liable  in  damages  to  a  person  injured 
thereby.  Where,  therefore,  the  direct  and  usual  path  to  a  raflroad 
depot  ia  over  a  switch  on  which  freight-cars  frequently  stand,  with  an 
opening  habitually  left  between  them  so  as  to  leave  the  path  nnob* 
■trooted,  and  this  path  is  constantly  used  by  persons  getting  on  and  off 
at  the  depots  without  such  use  being  at  any  time  disconntenanoed  by 
the  oompany  or  its  officials  to  whom  it  ia  known,  it  will  be  aasomed  that 
the  oompany  invites  persons  having  business  at  the  depot  to  use  that 
path  between  the  cars  in  going  there,  and  it  is  not  n^^igence  jmt  m  for 
them  to  do  so;  and  if  a  person  in  passing  between  the  can  Is  injured  by 
the  cars  being  suddenly  and  without  warning  run  together,  the  com* 
pany  is  liable  in  damages  for  the  injury. 

ToBT.    The  opinion  states  the  case. 

Hdmeg  dmrad  and  E.  Nichols^  for  the  plainti£P  in  error. 

Barton  and  Boyd^  and  E.  P.  Janney,  for  the  defendant  in 
error. 

HiNTONy  J.  This  is  an  action  of  tort,  brought  by  the  per* 
fional  representative  of  Francis  E.  Nichols,  to  recover  damages 
for  injuries  sustained  by  him  which  caused  his  death. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
for  the  plaintiff  for  four  thousand  dollars.  This  verdict  the 
court,  upon  the  defendant's  motion,  set  aside;  and  to  this  ao- 

8T.B«P«VoL,V.— 17 
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lion  of  the  court,  as  well  as  its  action  in  refusing  certain  in-* 
structions  and  in  giving  others,  the  plaintiff  duly  excepted. 
At  the  next  term  the  case  was  submitted  to  the  court,  when 
a  judgment  was  rendered  for  the  defendant,  and  thereupon 
this  writ  of  error  was  taken.  The  facts  certified  as  proven  on 
the  first  trial,  and  submitted  to  the  judge  on  the  second,  with 
the  plat  filed  as  a  part  thereof,  show  the  topography  of  the 
ground,  the  location  of  the  depot  and  other  buildings  in  the 
vicinity,  and  the  position  of  the  cars  on  the  defendant's  track 
immediatel}''  preceding  the  accident  to  have  been  as  follows: 
The  main  track  of  the  defendant's  railroad  runs  nearly  due 
east  and  west,  and  about  one  hundred  and  fifty  yards  south 
thereof  and  parallel  thereto  is  a  pike  running  through  the 
center  of  the  village  of  Purcelville.  From  this  pike  a  road 
runs  in  a  northwesterly  direction  across  the  railroad  to  Hills- 
boro. 

Extending  eastwardly  from  this  road,  and  immediately  south 
of  the  railroad,  is  the  freight  depot,  and  adjoining  which,  but 
still  farther  cast,  is  the  passenger  depot.  Along  the  nortn 
side  of  both  freight  and  passenger  depots  is  a  platform,  usually 
more  or  less  obstructed  by  the  freight  and  express  goods 
habitually  unloaded  thereon;  and  along  the  east  end  of  the 
passenger  depot  there  is  also  a  platform,  with  three  steps  at  its 
southern  terminus  extending  to  the  ground.  Beginning  at  a 
point  on  the  main  track  some  distance  west  of  the  Hillsboro 
road  is  a  switch,  which  extends  eastwardly  across  said  road; 
and  around  and  beyond  said  depot  buildings,  and  from  a 
point  on  the  Hillsboro  road  about  sixty  yards  south  of  the 
passenger  depot,  is  a  path  which  extends  towards  the  steps  at 
the  southeastern  corner  of  the  passenger  depot,  and  this  path 
is  usually  taken  by  persons  going  to  and  from  the  depot. 
The  land  east  of  the  Hillsboro  road,  and  south  of  the  railroad, 
is  open,  and  nearly  level,  while  that  west  of  the  HillsborO' 
road,  and  south  of  the  railroad,  is  woods,  —  dense  near  the 
pike,  and  sparsely  timbered  as  it  extends  northwestwardly  to- 
wards the  switch.  The  switch,  or  rather  that  portion  of  the 
switch  west  of  the  Hillsboro  road,  runs  through  a  cut  so  deep 
that,  by  reason  thereof,  and  the  intervention  of  a  warehouse 
which  stands  near  the  track,  the  smoke-stack  of  an  engine  can 
only  be  seen  by  persons  going  along  the  before-mentioned  path 
while  in  the  line  of  vision  between  the  warehouse  and  the 
switch. 

It  appears  that  it  was  the  invariable  custom  of  the  agent  at 
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the  depot  to  part  freight-cars,  immediately  after  they  were 
left  or  placed  on  the  switch,  at  a  point  nearly  opposite  the 
passenger  depot,  for  the  purpose  of  affording  a  passage  to  the 
patrons  and  employees  of  the  road;  and  it  specially  appears 
that  it  had  been  done  in  this  instance,  although  it  would 
seem  that,  from  lack  of  assistance,  the  opening  left  was 
scarcely  as  wide  as  usual.  At  no  time  was  anything  said  or 
done  by  the  defendant's  agents  or  employees  to  convey  to  the 
public  the  idea  that  they  should  not  cross  the  track  at  these 
openings.  On  the  morning  of  the  accident,  there  were  stand- 
ing on  the  switch  two  or  more  cars  west  of  the  road,  and  five 
cars  east  of  the  road.  These  five  cars  had  been  parted  on  the 
preceding  day  by  the  company's  agent  a  distance  of  eighteen 
inches  or  more  about  midway  between  the  path  and  the  steps 
at  the  southeast  corner  and  the  platform  of  the  passenger 
depot,  for  the  express  purpose  of  allowing  people  to  pass  over 
the  track;  and  this  was  the  condition  of  the  cars  on  the  morn- 
ing of  the  9th  of  August,  1883,  when  the  intestate,  Frank  E. 
Nichols,  who  was  on  his  way  to  the  depot  to  meet  his  brother, 
who  was  expected  home  on  the  train  due  at  twelve,  m.,  while 
in  the  act  of  passing  over  the  track  was  caught  between  the 
cars  and  killed  by  the  sudden  and  rapid  backing  of  the  engine, 
•  which  drove  the  cars  together. 

Now  it  is  agreed  on  all  hands  that  there  is  a  wide  difference 
between  the  obligation  which  a  person  or  corporation  owes  to 
a  mere  license,  and  the  duty  which  the  same  person  or  corpo- 
ration owes  to  one  who  comes  upon  his  premises  by  an  invita- 
tion, either  expressed  or  implied. 

In  the  first  case,  it  is  generally  admitted  that  the  party 
comes  at  his  own  risk,  and  enjoys  the  license  subject  to  its 
concomitant  risks  or  perils,  and  that  in  such  case  no  duty  is 
imposed  upon  the  owner  or  occupant  to  keep  his  premises  in 
safe  and  suitable  condition  for  his  use,  and  the  owner  or  occu- 
pant is  only  liable  for  any  wanton  injury  that  may  be  done  to 
the  licensee:  Hounsell  v.  Smythy  7  Com.  B.,  N.  S.,  738;  Barnes  v. 
Wardf  9  Id.  392;  Hardcasilt  v.  South  Yorkshire  E^y,  4  Hand. 
&  N.  67;  Binis  v.  South  Yorkshire  R'y  Co.,  3  Best  &  S. 
250;  Balch  v.  Smith,  7  Hurl.  &  N.  741 ;  Sweeny  v.  Old  Colony 
.  etc.  R.  R,  Co,,  10  Allen,  375;  87  Am.  Dec.  644;  Carlton  v. 
Fra/neonia  L  &  C.  Co.,  99  Mass.  216;  Pierce  on  Railroads,  274. 

On  the  other  hand,  the  law  imposes  an  obligation  on  the 
owner  or  occupant  to  provide  for  the  security  against  accident 
and  injury  of  those  he  has  invited  or  induced  to  come  upon 
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his  premises  by  such  an  adaptation  and  preparation  of  hi« 
place  for  their  reception  and  use  as  would  naturally  lead  them 
to  suppose  that  they  might  properly  and  safely  enter  thereon. 
Accordingly,  it  has  been  generally  held  that  where  the  owner 
or  occupier^  either  directly  or  by  implication,  induces  persons 
to  enter  on  and  pass  over  his  premises,  he  thereby  assumes  an 
obligation  that  they  are  in  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligafion  he  is  liable  in  damages 
to  a  person  injured  thereby.  In  all  cases  like  the  present,  it 
is  a  question  of  prime  importance,  in  determining  the  liability 
of  the  defendant,  to  ascertain  whether  the  injured  party  was 
^pon  the  premises  at  the  time  of  the  accident  under  a  bare 
license  or  permission,  or  in  pursuanee  of  an  inyitation.  Here 
the  deceased  must  be  regarded  as  having  adopted  this  route  in 
pursuance  of  an  inyitation  held  out  to  him  by  the  conduct  of 
the  defendant  company.  The  circumstance  that  the  cars  were 
habitually  separated  at  this  point,  when  taken  in  connection 
-with  the  location  of  the  steps  to  the  platform  of  the  passenger 
depot,  and  the  constant  uninterrupted  use  of  the  same  by  per- 
eons  getting  on  and  off  at  this  depot,  which  was  never  at  any 
lime  discountenanced  by  the  road  or  its  officials  to  whom  it  was 
known,  is  susceptible  of  no  other  construction  than  that  it  was 
designed  as  a  path  by  means  of  which  access  might  be  gained 
to  the  depot,  as  well  by  persons  having  occasion  to  visit  the 
depot  as  by  the  company's  employees.  Under  these  circum- 
stances, it  cannot  be  imputed  to  the  deceased  as  negligence,  if, 
in  the  absence  of  some  warning,  he  selected  this  route  rather 
than  the  other  and  longer  one  around  by  the  freight  depot. 
Under  such  circumstances,  it  seems  to  us  clear  that  an  obliga- 
tion was  imposed  upon  the  company  to  see  that  it  should  not 
become  a  source  of  danger  to  those  to  whom  it  had  held  it  out 
as  a  passage  or  way  through  which  they  might  safely  go,  and 
a  duty  was  imposed  upon  the  company  of  notifying  persons 
entitled  or  invited  to  use  it,  in  some  unmistakable  way,  that  it 
was  about  to  be  closed  before  closing  it:  Baltimore  and  Ohio 
R.  R.  Co.  V.  Fitzpatrieky  85  Md.  88;  Gilis  v.  Pennsylvania  R.  R. 
Co.,  69  Pa.  Si  129;  98  Am.  Dec.  317;  Kay  v.  Pennsylvania 
R.  R.  Co.^  65  Pa.  St.  269;  8  Am.  Rep.  628. 

Now,  if  we  are  right  in  the  views  already  expressed,  herf 
was  an  invitation  plainly  extended  to  the  plaintiff  to  cross  the 
railroad  at  that  point,  for,  as  we  have  before  intimated,  the 
custom  or  habit  of  the  company  in  making  and  leaving  open 
a  passage-way  between  the  cars  at  this  point|  which  the  record 
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shows  was  fully  known  to  its  officersi  taken  in  connection 
the  general  adoption  of  it  as  the  proper  route  by  all  persons 
having  occasion  to  go  to  the  passenger  depot,  and  the  failure 
of  the  company  to  provide  for  such  persons  some  other  unob- 
structed route,  can  be  regarded  as  nothing  else  than  an  invi* 
talion  from  the  company  to  the  deceased  to  use  that  way. 
There  can  remain  but  one  other  inquiry,  and  that  is  this,  Was 
the  deceased,  in  accepting  this  invitation,  so  wanting  in  the 
ordinary  care  required  of  him  as  to  deprive  him  of  the  right 
to  recover?  A  question  not  difficult  to  answer,  if  we  remem* 
her  it  amounts  to  nothing  more  than  this,  whether  the  danger 
in  attempting  to  cross  the  track  between  those  stationary  cars 
was  so  obvious  that  a  person  of  ordinary  prudence  would  not 
have  made  the  attempt.  Let  it*be  borne  in  mind  that  all  that 
could  be  required  of  the  deceased  was  reasonable  care  in  view 
of  the  special  circumstances  of  the  case.  The  cars  were  not 
only  at  a  standstill,  but  there  is  nothing  to  show  that  there 
was  anything  to  indicate  to  the  deceased  that  they  were  about 
to  be  set  in  motion.  Under  such  circumstances,  it  was  a  mat- 
ter of  little  consequence  whether  the  cars  were  two  or  ten  feet 
apart.  In  either  case,  there  being  nothing  to  indicate  to  the 
deceased  that  these  cars  were  about  to  be  moved,  he  had  a 
right  to  suppose  that  he  could  effect  his  passage  in  safety* 
This  was  the  view  taken  by  the  jury,  and  we  entertain  no 
donbt  of  its  correctness.  That  there  are  cases  where  the  ques- 
tion of  negligence  is  one  of  law,  to  be  decided  by  the  court; 
but  negligence,  as  a  general  rule,  is  a  question  of  fact,  which 
ought  to  be  submitted  to  the  jury;  and  this  is  always  the  case 
where  the  facts  are  in  dispute,  and  the  inferences  which  fair- 
minded  men  would  draw  from  them  are  doubtful. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  consider 
the  instructions. 

The  judgment  of  the  circuit  court  of  Loudoun  County  must 
be  reversed,  and  a  judgment  will  be  entered  here  upon  the 
verdict  rendered  on  the  first  trial. 

Judgment  reversed. 

Owmut  OF  PBXM18B8  IS  LiABLi  DC  Daxaobs  TO  Onb  Who^  Uaiifo  Dub 
Oabb,  Oombs  thbbbon  at  the  invitation  or  indncement^  express  or  implied, 
of  SQch  owner,  for  injuries  occasioned  by  the  unsafe  condition  of  the  prem- 
ises: Domxldmm  ▼.  WUwny  1  Am.  St.  Rep.  486,  and  cases  in  note;  and  see 
note  to  ZodMMh  ▼.  Tarbellt  87  Am.  Dec.  660-667»  discnssing  the  question. 
In  Wahath  tU  I^y  Co.  ▼.  Loekt^  2  Am.  St.  Bep.  103,  it  is  held  to  be  the  duty 
of  a  railroad  company  to  have  its  premises  in  reasonably  safe  condition,  to 
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prevent  injury  to  perrons  properly  thereon.  And  in  Byrne  v.  New  York 
CenL  R.  R.  Co.,  58  Am.  Rep.  512,  it  is  held  that  if  a  railroad  company  haa 
long,  constantly,  and  notoriously  permitted  the  public  to  cross  its  track  at  a 
place  not  in  a  highway,  it  is  bound  to  use  reasonable  care  toward  persons 
crossing,  and  to  give  notice  and  warning  to  them  to  prevent  injury. 


Seamster  v.  Blagestook* 

[88  VlROnOA,  232.J 

Dbgreb  or  CouBT  may  bb  Void  because  It  has  Exceeded  its  Jubib- 
DICTION  in  the  progress  of  the  cause,  even  though  it  obtained  jurisdic- 
tion rightfully.  And  where  in  a  suit  the  sole  object  of  which  is  the 
assignment  of  a  widow's  dower  in  the  land  mentioned  in  the  biU,  the 
county  court  not  only  assigns  t]ie  dower,  but  also,  tponie  tuOf  decrees  a 
sale  of  the  residue  of  the  land,  it  plainly  exceeds  its  jurisdiction,  and  its 
decree  is  void,  and  may  be  collaterally  attacked. 

Decree  of  CocmT,  Pbohibited  by  Statute  FBOif  Dsgrsezko  Sale  or 
Land  for  partition  when  the  interest  of  any  party  ezoeeds  three  hun- 
dred dollars,  is  void  where  the  record  affirmatively  shows  that  the 
interest  of  each  party  exceeds  that  sum. 

Dismissal  of  Petition  Praying  for  Annulment  of  Void  Deobxb  cannot 
affect  the  rights  of  the  parties  to  such  decree,  nor  prevent  them  from 
attacking  it  in  a  collateral  proceeding. 

Ejectment.    The  opinion  states  the  case 

W.  jR.  Barksdale,  W.  W.  Henry^  and  H.  Edmunds^  for  the 
plaintiffs  in  error. 

John  W.  Riely,  for  the  defendants  in  error. 

Richardson,  J.  The  plaintiffs,  the  defendants  in  error  here, 
are  the  heirs  at  law  of  William  Blackstock,  who  died  intestate, 
in  1861,  and  they  claim  as  such  heirs.  The  defendants  claim 
title  through  and  under  one  Allen  Conner,  now  deceased,  who 
purchased  the  land  in  controversy  under  a  decree  of  the 
county  court  of  Halifax  County  in  1862.  No  conveyance, 
however,  appears  to  have  been  made  to  the  purchaser,  or 
ordered  by  the  court.  The  sale  was  made  in  a  certain  chan- 
cery suit,  which  was  brought  in  the  said  county  court  in  1862, 
by  the  widow  of  the  said  William  Blackstock,  deceased,  for 
the  sole  purpose  of  having  assignment  of  her  dower  in  the 
lands  of  her  said  deceased  husband.  At  the  time  the  suit 
was  brought,  and  when  the  sale  above  mentioned  was  made, 
the  heirs  at  law  of  the  decedent  were  infants,  and  they  were 
made  defendants  to  the  bill.  The  single  object  of  the  suit 
was  the  assignment  of  the  widow's  dower  in  the  land  men- 
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tioned  in  the  bill.  The  court,  however,  not  only  directed  thdt 
the  dower  be  assigned,  but  apparently,  sponte  ima,  decreed  a 
6ale  of  the  residue  of  the  land,  which  was  made  to  Conner  as 
aforesaid,  who  duly  paid  the  purchase-money  in  full.  The 
money,  except  the  share  of  one  of  the  heirs,  was  subsequently 
invested,  under  an  order  of  the  court,  in  confederate  securi- 
ties, and  of  course  was  lost  by  the  result  of  the  war.  The 
principal  question  presented  for  decision  is  as  to  the  effect  of 
the  proceedings  in  the  said  chancery  suit.  The  defendants 
relied  on  the  record  of  those  proceedings  upon  the  trial  in 
the  court  below  as  evidence  in  part  of  an  equitable  title  on 
their  part,  which,  they  insisted,  constituted  a  bar  to  the  plain- 
tiffs' recovery.  The  circuit  court,  however,  held  otherwise, 
and  gave  judgment  on  the  special  verdict  for  the  plaintiffs. 

The  plaintiffs,  the  defendants  in  error,  contend,  on  the 
other  hand,  that  the  record  so  relied  on  by  the  defendants, 
the  plaintiffs  in  error  here,  is  without  any  effect  in  the  pres- 
ent action,  for  two  reasons,  to  wit:  1.  Because  the  provisions 
of  the  code  above  mentioned  do  not  apply  to  judicial  sales, 
but  only  to  contracts  of  sale  made  directly  by  a  "vendor  "  to 
**a  vendee,"  who  acts  without  the  compulsion  of  an  order  or 
decree  of  a  court;  2.  Because  the  decrees  and  proceedings  relied 
on  are  void. 

Passing  by  the  first  of  these  questions  as  unnecessary  to  be 
decided,  we  will  consider  the  second. 

It  is  an  elementary  principle  in  our  jurisprudence  that  juris- 
diction of  the  subject-matter  and  the  parties  is  essential  to  the 
conclusiveness  of  a  judgment  or  decree.  And  though  a  court 
may  obtain  jurisdiction  rightfully,  yet  its  decrees  may  be 
void,  because,  in  the  progress  of  the  cause,  it  has  exceeded  its 
jurisdiction.  The  adjudged  cases  furnish  numerous  examples 
of  this  kind.  Thus  where  a  bill  is  filed  to  sell  a  certain  lot, 
and  a  decree  is  entered  for  the  sale  of  another  and  different 
lot,  not  named  in  the  bill,  and  to  which  the  bill  has  no  rela- 
tion, such  decree,  as  respects  the  last-mentioned  lot,  is  a 
nullity.  This  principle  is  illustrated  by  the  case  of  Wade  v. 
Hancock^  76  Va.  620.  In  that  case  it  was  held  that  in  sum- 
mary proceedings  under  section  9,  chapter  7,  of  the  code  of 
1873,  the  circuit  courts  of  the  state  have  jurisdiction  to  ap- 
point, change,  and  remove  church  trustees,  but  not  to  deter- 
mine how  they  shall  administer  their  trust;  and  accordingly, 
the  judgment  complained  of  was  held  void,  because  in  pro- 
nouncing it  the  court  had   exceeded  its  jurisdiction.     la 
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deliyezing  the  opinion  of  the  court,  Burks,  J.,  cites  with  ap- 
probation the  case  of  Ex  parte  Lange^  18  Wall.  163,  in  which 
this  question  is  discussed  with  much  learning  and  ability  by 
Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States.  See  also  7  Rob.  Pr.  107  et  seq., 
where  numerous  cases  to  the  same  effect  are  referred  to. 
The  application  of  these  principles  is  decisive  of  the  pres- 
ent case.  Here  the  county  court  in  discussing  a  sale  of 
the  residue  of  the  land,  after  allotting  the  widow's  dower, 
went  far  beyond  the  case  made  by  the  bill,  or  anything  con-  ^; 
templated  thereby,  and  plainly  exceeded  its  jurisdiction,  the  • 
result  of  which  is,  the  proceedings  under  the  decree  of  sale'' 
are  void,  and  may  be  attacked  collaterally.  Various  irregu- 
larities are  alleged  to  have  occurred  in  the  proceedings  in  the 
county  court,  but  it  is  unnecessary  to  make  particular  refer- 
ence to  them  here,  because,  even  if  the  decree  of  sale  had  been 
consistent  with  the  averments  and  prayer  of  the  bill,  and  in 
other  respects  regular,  yet  the  decree  would  have  been  void,  ^ 
since  the  statute,  as  it  then  was,  prohibited  the  county  courts 
from  decreeing  a  sale  of  land  for  partition  when  the  interest 
of  any  party  exceeded  in  value  the  sum  of  three  hundred  dol- 
lars: Code  1860,  p.  581,  sec.  3.  And  here  the  record  affirma- 
tively shows  that  the  interest  of  each  party  exceeded  in  value 
that  sum. 

It  appears,  however,  that  in  1876,  the  suit  was  transferred 
from  the  county  to  the  circuit  court  of  Halifax  County,  and 
that  after  its  removal  the  plaintiffs  in  this  action,  the  defend- 
ants in  error,  appeared  in  the  latter  court  and  filed  their  pe- 
tition, alleging  errors  in  the  proceedings  in  the  county  court, 
insisting  that  the  decrees  made  therein  affecting  their  rights 
were  void,  and  praying  that  the  same  be  reheard  and  an- 
nulled. To  the  petition  there  was  a  demurrer  and  answer;  and 
upon  the  hearing  the  petition  was,  in  general  terms,  dismissed. 
The  plaintiffs  in  error  now  contend  that  the  decree  dismissing 
the  petition  finally  settled  the  rights  of  the  parties,  and  that 
the  matters  therein  alleged  are  res  judicata.  But  in  this  con- 
tention we  do  not  concur. 

In  Durant  v.  Essex  Companyj  7  Wall.  107,  it  was  held  that 
a  decree,  absolute  in  its  terms,  dismissing  a  bill  in  equity,  is 
an  adjudication  of  the  merits  of  the  controversy,  and  consti- 
tutes a  bar  to  any  further  litigation  of  the  same  subject  be- 
tween the  same  parties,  unless  made  because  of  some  defect 
in  the  pleadings,  or  for  want  of  jurisdiction,  or  because  the 
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complainant  bad  an  adequate  remedy  at  law,  or  npon  some 
other  ground  which  does  not  go  to  the  merits.  And,  said  the 
court,  where  words  of  qualification,  such  as  "  without  preju- 
dice," or  other  terms  indicating  a  right  or  privilege  to  take 
further  legal  proceedings  on  the  subject,  do  not  accompany 
the  decree,  it  is  presumed  to  be  rendered  on  the  merits.  See, 
however,  what  is  said  in  ChrUman^s  Adrn^rx  v.  Harmany  29 
Gratt  494,  501;  26  Am.  Rep.  887.    . 

In  the  present  case,  it  is  unnecessary  to  express  an  opinion 
as  to  the  effect  of  such  a  decree;  for  clearly  the  decree  of  the 
circuit  court,  dismissing  the  petition,  can  have  no  greater  force 
or  effect  than  if  it  had  been  made  by  the  county  court  before 
the  removal  of  the  cause  to  the  circuit  court.  And  we  take  it 
to  be  indisputable  that  no  order  or  decree  by  a  court  can  be 
clothed  with  vitality  unless  the  court  has  jurisdiction  to  ren- 
der it.  So  that  if  the  sale  of  the  land  in  controversy  was  void, 
as  we  have  shown  it  was,  the  rights  of  the  parties,  the  defend- 
ants in  error,  were  not  and  could  not  be  affected  by  the  decree 
dismissing  the  petition,  in  which  the  jurisdiction  of  the  county 
court  to  order  the  sale  was  denied.  In  other  words,  that  de- 
cree constitutes  no  bar  to  the  maintenance  of  the  present  ac- 
tion. 

Only  one  other  point  in  the  case  need  be  mentioned.  It 
appears  from  the  record  of  the  proceedings  in  the  county  court 
that  one  of  the  plaintiffs,  D.  A.  Blackstock,  attained  his  ma- 
jority during  the  war,  and  soon  after  the  sale  of  the  land  had 
been  made,  and  received  his  share  of  the  proceeds.  It  does 
not  appear,  however,  that  any  defense  on  that  ground  was 
made  in  the  court  below.  Whether  such  fact,  if  it  had  been 
relied  on,  would  estop  the  said  D.  A.  Blackstock  from  assert- 
ing any  claim  to  the  land,  is  a  question,  therefore,  as  to  which 
we  express  no  opinion. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs  to  the  defendants  in  error. 

Judgment  affirmed. 

JusaicBNT  wmouT  JuBUDionoir  ov  Subjbot-mattbr  ov  Action  u 
Von>:  See  Hakn  ▼.  Kelfyt  94  Am.  Deo.  742,  and  note. 

Dkbxb  mat  bb  Vom  bsoaubi  Ooubt  bab  BxonDXD  its  JuBUDionoH 
in  fha  progrew  of  th«  eanaet  Anthimif  ▼.  Ktuey,  port,  p.  277. 
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Darracott  V.  Chesapeake  and  Ohio  R.  K  Co. 

[83  ViROiinA,  288.] 

Right  to  Object  to  Ruling  ot  Court  on  Ducubrxb  is  Waivxd  by  amende 
ing  the  declaration  and  going  to  trial  on  the  merits. 

Employee  of  Railroad  Company  is  Guilty  ov  Contributory  Kiom- 
OENCB,  when,  in  violation  of  the  company's  rules,  he  puts  himself  in  a 
position  of  obvious  danger,  in  consequence  of  which  he  is  injured. 

DxTTT  OF  Railroad  Company*  to  its  Employees  is  Bisohaboed  bt  Ex- 
ercise OF  Ordinary  Care,  by  which  is  meant  such  watchfulness,  cau- 
tion, and  foresight  as,  under  all  the  circumstances  of  the  particular 
service,  a  corporation  controlled  by  careful,  prudent  officers  ought  to 
exercise.  Such  company  is  not  bound  to  change  its  machinery  in  order 
to  apply  every  new  invention  or  supposed  improvement  in  appliance, 
but  may  use  an  appliance  less  safe  than  another  in  use,  provided  its 
employees  be  not  deceived  as  to  the  degree  of  danger  that  they  incur. 

Employee  op  Railroad  Company  is  Bound  to  Exercise  Ordinary  Care 
to  avoid  injuries  to  himself,  and  any  negligence  on  his  part  amounting 
to  the  want  of  ordinary  care,  which  is  the  proximate  cause  of  the  injury, 
will  defeat  an  action  against  the  company. 

Danger  Incident  to  Use  of  Three-link  Couplings  for  Railroad  Cabs 
may  be  considered  as  one  of  the  ordinary  perils,  the  risk  of  which,  by 
his  contract  of  service,  a  brakeman,  who  had  ample  means  of  knowing 
that  such  couplings  were  often  made  by  the  company,  assumes. 

Trespass  on  the  case.    The  opinion  states  the  facts. 

SandSf  Leakey  and  Carter,  for  the  plaintiff  in  error. 

William  J.  Robertson  and  II.  T.  Wickhanij  for  the  defendant 
in  error. 

Lewis,  President.  The  case  presents  no  new  question,  and 
may  be  briefly  disposed  of.  The  first  assignment  of  error  is, 
that  the  circuit  court  erred  in  sustaining  the  demurrer  to  the 
declaration.  A  sufiBcient  answer,  however,  to  this  objection 
is,  that  by  amending  the  declaration  and  going  to  trial  on  the 
merits,  the  right  to  object  to  the  ruling  of  the  court  on  the  de- 
murrer was  waived.  This  is  a  well-settled  rule,  in  support 
of  which  counsel  for  the  defendant  in  error  refer  to  the  perti- 
nent language  of  Nelson,  C.  J.,  in  Jones  v.  Thompson,  6  Hill, 
621,  who  said:  "  By  amending  and  pleading  the  general  issue, 
the  defendant  admitted  the  correctness  of  the  judgment  on 
the  demurrer.  Had  he  intended  to  rely  upon  any  error  in 
that  judgment,  he  should  not  have  amended,  but  left  the  issue 

upon  the  record Who  ever  heard  of  an  issue  at  law 

upon  the  record  in  this  court  after  the  party  demurring  has 
availed  himself  of  the  privilege  by  joining  an  issue  of  fact?  ** 
Upon  a  similar  point  in  Clearwater  v.  Meredith^  1  Wall.  25« 
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the  supreme  court  of  the  United  States  said:  "When  the 
plaintiff  replied  de  novo,  after  a  demurrer  was  sustained  to 
his  original  replication,  he  waived  any  right  he  might  have 
had  to  question  the  correctness  of  the  decision  of  the  court 
on  the  demurrer.  In  like  manner,  he  abandoned  his  second 
replication  when  he  availed  himself  of  the  leave  of  the  court, 
and  filed  a  third  and  last  one."  And  the  same  rule  prevails 
in  equity:  Marshall  v.  Vicksburgj  15  Wall.  146.  No  other  au- 
thority, however,  need  be  cited  than  the  decision  of  this  court 
in  Hopkins  v.  Richardson,  9  Qratt  485,  which  is  directly  in 
point,  and  in  accordance  with  the  view  we  have  expressed. 

The  question  then  is,  whether  the  plaintiff  is  entitled  to  re- 
cover upon  the  evidence  before  the  jury,  which  is  certified 
with  the  record,  and  upon  which  the  case  was  afterwards 
decided  by  the  circuit  court.  And  in  this  connection  two 
questions  have  been  raised:  1.  Whether  the  company  was 
negligent;  and  2.  Whether  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  to  defeat  a  recovery. 

The  evidence  shows  that  the  car,  the  coupling  fixtures  oi 
which  were  defective,  left  Hinton,  West  Virginia,  in  good  con- 
dition, coming  east,  on  the  26th  of  December,  1881.  It  was  a 
flat-car,  loaded  with  lumber,  and  was  one  of  a  number  oi 
freight-cars  composing  the  same  train.  When  it  arrived  at 
Staunton  its  drawhead  was  found  to  have  been  pulled  out  or 
broken,  which  necessitated  the  use  of  what  is  called  '^  the 
three-link  coupling,"  in  order  f^  carry  it  to  its  destination 
without  delay.  The  evidence  also  shows  that  such  accidents 
are  of  frequent  occurrence,  and  that  upon  such  occasions,  to 
avoid  delay  in  the  transmission  of  freight,  the  three-link 
coupling  is  usually  resorted  to.  It  is  made  by  attaching  two 
chains,  of  three  links  each,  to  hooks  some  distance  apart  on 
the  bottom  sill  of  the  damaged  car,  and  then  inserting  the 
end  links  of  the  chains,  placed  one  upon  the  other,  in  the 
sound  drawhead  of  the  car  to  which  the  coupling  is  to  bo 
made.  There  they  are  fastened  with  a  pin,  as  in  ordinary 
coupling. 

This  mode  of  coupling  is  as  safe  as  the  ordinary  one-link 
coupling  for  carrying  cars  forward,  but  is  more  dangerous  to 
make  if  made  while  the  cars  are  in  motion.  A  rule,  however, 
of  the  company  expressly  forbids  employees  entering  between 
cars  when  in  motion  to  uncouple  them;  and  the  same  rule,  in 
view  of  the  evidence  before  us,  undoubtedly  applies  to  the 
coupling  of  cars  where  the  three-link  coupling  is  made.    Its 
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language  is  as  follows:  "Entering  between  cars  when  in  mo- 
tion to  uncouple  them,  and  all  such  imprudences,  are  danger- 
ous and  in  violation  of  the  rules  of  this  company."  A  printed 
cop7  of  the  rules,  of  which  this  was  one,  was  famished  to  the 
plaintiff,  and  receipted  for  by  him,  more  than  a  month  before 
the  accident  occurred. 

The  evidence  does  not  show  that  the  plaintiff  knew,  or  with 
the  exercise  of  reasonable  diligence  might  have  known,  of  the 
condition  of  the  defective  car  before  it  reached  Hanover  Junc- 
tion, where  the  accident  occurred.  Several  of  the  defendant's 
witnesses  say  they  are  of  the  impression  that  they  previously 
called  his  attention  to  it,  but  he  himself  testifies  positively  to 
the  contrary.  * 

The  accident  occurred  in  this  way:  The  train  ui)on  which 
the  plaintiff  was  employed  was  divided  into  three  sections 
just  before  reaching  Hanover  Junction,  on  a  down  grade.  The 
first  section  remained  attached  to  the  engine,  and  was  carried 
down  to  the  junction.  The  second,  or  middle  section,  followed 
a  short  distance  behind,  and,  when  it  reached  the  junction,  was 
switched  off  on  a  side-track,  and  was  there  stopped.  The  third, 
or  rear  section,  was  then  brought  down,  moving  slowly.  As  it 
approached  the  first  section,  standing  on  the  main  track,  the 
plaintiff  went  to  the  rear  end  of  the  first  section  to  make  the 
coupling  between  the  two  sections.  There  be  took  position, 
standing  with  one  foot  between  the  rails,  the  other  outside, 
with  his  right  hand  resting  on  the  rear  sill  of  the  rear  car. 
He  stood  in  this  position  for  several  minutes  until  the  arrival 
of  the  third  section,  at  the  head  of  which  was  the  damaged 
car,  with  the  two  chains  hanging  from  the  hooks  of  its  front 
sill,  to  which  they  were  attached.  The  track  at  this  point  is 
straight  for  a  mile  or  more  in  either  direction,  thus  giving  the 
plaintiff  ample  opportunity  to  have  observed  the  defective  con* 
dition  of  the  approaching  car.  He  testifies  that  he  did  not, 
in  fact,  observe  its  condition  until  the  car  was  within  four  feet 
of  where  he  stood, — too  late,  he  says,  for  him  to  have  left  the 
track  with  safety.  But  upon  this  point  the  evidance  is  con- 
flicting. 

A  rule  of  the  company  provides  that,  *'in  coupling  cars,  a 
stick  should  always  be  used,"  when  possible,  which  materi- 
ally lessens  the  danger  of  coupling.  Nevertheless,  the  plain* 
tiff  undertook  to  make  the  coupling,  not  only  without  the  aid 
of  a  stick,  but  with  his  left  hand  only,  and  in  the  attempt  to 
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do  80,  his  hand  was  caught  an  J  crushed  between  the  couplings 
of  the  cars. 

The  witness  Michie,  who  was  the  conductor  of  the  train, 
testifies  that  as  the  plaintiff  was  going  up  the  track  to  make 
the  coupling,  he  warned  him,  when  within  fivo  or  six  steps  of 
him,  to  ''be  particular,"  saying  at  the  same  time  that  the 
coupling  was  a  dangerous  one  to  make.  He  also  testifies  that 
he  has  been  in  the  employ  of  the  company  for  a  number  of 
years  as  a  freight  conductor,  and  has  never  seen  or  known  of 
a  brakeman  making,  or  attempting  to  make,  a  three-link  coup* 
ling  when  the  cars  were  in  motion. 

The  witness  Cosby  testifies  that  while  the  rear  section  of 
the  train  was  slowly  approaching  the  first  section,  which  was 
stationary  on  the  main  track,  and  had  nearly  reached  it,  he 
called  the  plaintiff's  attention  to  the  coupling  of  the  flat-car, 
and  cautioned  him  not  to  go  between  the  cars.  The  witness 
was  a  brakeman  on  the  rear  section,  and  was  standing,  when 
he  spoke  to  the  plaintiff,  on  top  of  one  of  the  moving  cars.  He 
says  he  spoke  loud  enough  for  the  plaintiff  to  have  heard  him, 
though  he  made  no  reply. 

The  plaintiff,  however,  testifies  that  he  did  not  hear  the 
warnings,  either  of  Michie  or  Cosby.  And  Dr.  Anderson,  who 
happened  to  be  standing  near  by,  and  who  went  to  the  plain- 
tiff's  assistance  when  the  accident  occurred,  testifies  that  they 
were  unheard  by  him.  But  several  witnesses,  who  were  in  no 
better  position  for  hearing,  swear  positively  that  they  dis- 
tinctly heard  the  remarks  of  both  Michie  and  Cosby. 

At  all  events,  the  evidence  shows  that  the  dangerous  condi- 
tion of  the  coupling  was  obvious,  and  that  the  plaintiff,  in  vio- 
lation of  the  rules  of  the  company,  voluntarily  put  himself 
in  a  position  of  danger,  in  consequence  of  which  he  was  in- 
jured. Under  these  circumstances,  in  the  eye  of  the  law,  he 
was  the  author  of  his  own  misfortune;  that  is  to  say,  his  neg- 
ligence, or  what  is  the  same  thing,  his  want  of  ordinary  care 
and  caution,  was  the  proximate  cause  of  the  injury  complained 
of.  The  action  is  therefore  not  maintainable;  for,  as  was  for- 
cibly said  by  Judge  Cooley,  in  Michigan  Central  R.  R,  Co.  v. 
8mith9onj  46  Mich.  212:  *'  The  best  notice  is  that  which  a  man 
must  of  necessity  see,  and  which  cannot  confuse  or  mislead 
him;  he  needs  no  printed  placard  to  announce  a  precipice 
when  he  stands  before  if  And  by  Mr.  Justice  Miller,  in 
Cuniningham  v.  Chicago  etc.  Wy  Co.j  6  McCrary,  465:  ^'A  man 
has  no  right  to  thrust  himself  forward  into  a  dangerous  posi- 
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tion,  and  Bay,  '  If  I  am  hurt  I  shall  go  to  the  hospital  and  be 
taken  care  of,  and  recover  damages/  He  has  got  to  take  care 
of  himself,"  etc. 

The  law  undoubtedly  imposes  upon  a  railroad  company  the 
duty  to  observe  due  care  in  selecting  competent  servants,  and 
in  supplying  and  maintaining  suitable  and  safe  machinery, 
and  a  safe  track:  Baltimore  etc.  R.  R,  Co.  v.  McKemie^  81  Va. 
71;  Northern  Parijic  R,  R,  Co,  v.  Herbert,  116  U.  S.  642.  It  is 
not,  however,  the  insurer  of  the  safety  of  its  employees.  Its 
duty  to  them  is  discharged  by  the  exercise  of  ordinary  care; 
and  by  ordinary  care  is  meant  **  such  watchfulness,  caution, 
and  foresight  as,  under  the  all  the  circumstances  of  the  par- 
ticular service,  a  corporation  controlled  by  careful,  prudent 
ofiicers  ought  to  exercise  ":  Wabash  Railway  Co,  v.  McDaniels^ 
107  Id.  454.  Hence,  it  is  not  required  to  change  its  ma- 
chinery in  order  to  apply  every  new  invention  or  supposed 
improvement  in  appliance;  and  it  may  even  have  in  use  a 
machine  or  appliance  for  its  operation,  shown  to  bo  less  safe 
than  another  in  use,  without  being  liable  to  its  employees  fot 
the  non-adoption  of  the  improvement,  provided  that  the  em- 
ployee be  not  deceived  as  to  the  degree  of  danger  that  he 
incurs:  Wharton  on  Negligence,  sec.  213;  2  Thonjpson  on 
Negligence,  1019,  sec.  24  (2);  Hough  v.  Railway  Co.,  100 
U.  S.  213;  Lovcjoy  v.  Boston  etc.  R.  R.  Co.,  125  Mass.  79; 
28  Am.  Rep.  206;  Michigan  Central  R.  R.  Co.  v.  Smithson, 
supra. 

There  are  also  certain  correlative  duties  on  the  part  of  the 
employee  to  the  company.  Of  these,  one  is  tlio  duty  of  tljo 
employee  to  be  reasonably  observant  of  the  machinery  be 
operates,  and  to  report  any  defects  he  may  discover  therein  to 
the  company.  Another  is  to  exerciv^e  ordinary  care  to  avoid 
injuries  to  himself;  for  the  company  is  under  no  greater  obli- 
gation to  care  for  his  safety  than  he  himself  is.  He  must 
also  obey  the  rules  of  the  company  prescribed  for  his  safety, 
and  which  are  brought  to  his  knowledge.  And  he  must  in- 
form himself,  as  far  as  he  reasonably  can,  resj)ecting  the 
dangers  as  well  as  the  duties  incident  to  the  service  upon 
which  he  enters.  It  has  accordingly  been  held  in  numer- 
ous cases,  *and  the  principle  is  elementary,  that  where  the 
employee's  willful  disobedience  of  the  company's  rules  is 
the  proximate  cause  of  the  injury  complained  of,  no  re- 
covery can  be  had  ^of  the  company.  And  in  general,  any 
negligence  of  the  employee,  amounting  to  the  want  of  ordinary 
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care,  which  is  the  proximate  cause  of  the  injury,  will  defeat 
an  action  against  the  company:  ClarVs  AdmW  v.  Richmond 
etc.  R.  R.  Co.,  78  Va.  709;  49  Am.  Rep.  394;  Sheeler's  Adm'r 
V.  Chesapeake  etc.  R.  R.  Co.,  81  Va.  188;  59  Am.  Rep.  654; 
M.  <fe  C.  R.  R.  Co.  V.  Thomas^  51  Miss.  637;  Shanny  v.  Andro- 
scoggin MilUf  66  Me.  420;  Mvldowney  v.  Illinois  Central  Ky 
Co.,  39  Iowa,  615;  Lockwood  v.  Chicago  etc.  R.  R.  Co.,  55  Wis. 
50;  Toledo  etc.  Ry  Co.  v.  Ashhury,  84  HI.  429;  Hathoway  v. 
Michigan  Central  R.  R.  Co.,  51  Mich.  253;  47  Am.  Rep.  569; 
Railroad  Co.  v.  Jones,  95  U.  S.  439;  Tuttle  v.  Milwaukee  Ry  Co., 
122  Id.  189. 

This  is  decisive  of  the  case  before  us.  It  is  proper,  how- 
ever, to  say  that  the  evidence  does  not  establish  negligence  on 
the  part  of  the  company.  If  the  rules  of  the  company  are 
observed,  the  risks  and  perils  of  the  service  are  not  increased 
by  the  use  of  the  three-link  coupling;  and  if  they  were,  in 
view  of  the  frequency  with  which  such  couplings,  in  emergen- 
cies, are  made,  the  danger  incident  to  their  use  may  well  be 
considered  as  one  of  the  ordinary  perils,  the  risk  of  which,  by 
his  contract  of  service,  the  plaintiff  assumed.  He  certainly 
had  ample  means  of  knowing  that  such  couplings  were  often 
made  by  the  company,  and  he  is,  therefore,  affected  with  no- 
tice of  the  fact.  It  was  his  duty  to  have  known  it,  if  he  did 
not;  and  the  rule  is  well  settled  that  where  an  employee  has 
notice  of  extra  hazards  in  the  line  of  his  employment,  and 
continues  in  the  service,  without  any  promise  on  the  part  of 
the  master  to  do  any  act  to  render  the  same  less  hazardous,  it 
will  be  at  his  own  peril;  for  the  law  presumes  that  he  intended 
to  assume  them;  otherwise  he  would  have  quit  the  service: 
Clark's  Adm'r  v.  Richmond  and  Danville  R.  R.  Co.,  78  Va.  709; 
49  Am.  Rep.  394;  Stafford  y.  Chicago  etc.  R.  R.  Co.,  114  111. 
244;  Hough  v.  R'y  Co.^  100  U.  S.  213;  Tuttle  v.  Milwaukee  R'y 
Co.,  122  Id.  189. 

For  these  reasons,  we  are  of  opinion  that  the  circuit  court 
did  not  err  in  setting  aside  the  verdict  of  the  jury  and  grant- 
ing a  new  trial;  nor  afterwards,  in  giving  final  judgment  for 
the  defendant.    The  judgment  is  therefore  affirmed. 

Judgment  affirmed, 

Pabtt  Plxaddio  oveb  ajter  Demubkbr  has  bkin  Ovbbrulxd,  Waivks 
All  Objxotions  to  the  mling  npon  the  demurrer:  Tabor  v.  Merchants*  Nat. 
B<mk,  3  Am.  8t  Bep.  2il. 

Skbvamt's  Riobt  to  Rioovxry  or  Damaois  ior  Injuries  Cavsbd  bt 
MAflnut's  Waht  ov  Cabs  ii  barred  by  Mrrant's  oontribatoiy  negligence: 
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See  BtemeHlY.  Laamia M.  Co.,  77  Am.  Bee  212,  andiiole;  m  wliere tlie  Mm&l 
haa  placed  himself  in  a  dangerous  position  where  lie  had  no  Imaiiieti  to  bet 
Note  to  CMoago  Uc  R.R.C0.  ▼.  Bwett,  92  Id.  219. 

Duty  of  Master  to  Sertaut  is  Dibcbaboxd  bt  thb  Tg»»»<Mw  ov  Or- 
dinary Care;  he  is  not  bound  to  protect  the  ser?ant  at  all  haiarda  hj 
furnishing  absolutely  safe  appliances,  or  by  the  adoptioii  of  every  new  in- 
vention: See  notes  to  BumeU  ▼.  Laeomx  Mfg,  Co,,  Tl  Am.  Deo.  218-225;  and 
Cldeago  etc  H,  /?.  Co.  ▼.  SwU,  92  Id.  213-221;  and  also  ChOndffo  ▼.  MImmri 
Pac  R'y  Co,,  4  Am.  St.  Bep.  S92,  and  note.  To  the  same  effect  are  Svhn 
▼.  Mi88ouHPac  R'yCo,,  92 Mo.  440;  and  PhUadeiphiaeie.  B,B.Co.t.  Hwgkei, 
119  Pa.  St  301. 

Where  Couplinos  bstwesn  Bailboad  Oabs  do  not  aflow  miffieient  space 
for  brakemen  to  stand  in,  or  are  otherwise  visibly  dangaronsb  the  lailroad 
company  is  not  liable  for  an  injury  resulting  from  soch  defeotox  See  Kdfy  ▼. 
AhboUf  63  Am.  Bep.  292;  and  cases  in  note. 


Bedd  V.  Dybb. 

[83  VlBOIHIA,  SSL] 

Maxim  Oaysas  Bmptoe  Stbictlt  Appubs  to  JjnaauL  Salbb^  subject  to 
the  qualification  that  the  purchaser  is  entitled  to  relief  on  the  ground  of 
af ter-diacoTered  mistake  of  material  facts,  or  fraud.  But  to  entitle  him 
to  relief  such  mistake  must  be  mutual,  and  where  fraud  or  mistake  is 
relied  on  by  him»  after  the  sale  has  been  confirmed,  it  must  be  clearly 
and  distinctly  charged  and  proved. 

PimCHASBR  AT  JUDICIAL  SaLB|  BT    HQ   CORTRAOT    OV  PUBOHASi;   WaIVBS 

Bbbob  of  CSouRff  in  decreeing  the  sale  witiiout  ordering  an  account  of 
liena  to  be  first  taken. 

Appeal.    The  opinion  Btates  the  case. 

Whittle  cmd  Andenon^  and  J.  L.  Aadenon^  for  the  appellants. 
A.  P.  Staples^  for  the  appelleee. 

RicHABDsoN,  J.  The  case  is  this:  The  female  appellant  was 
the  purchaser  of  the  house  and  lot  in  the  proceedings  men- 
tioned, situate  in  the  town  of  Martinsville.  The  sale  was  made 
under  a  decree  of  the  circuit  court  of  Heniy  County,  in  the 
suit  of  Dyer  against  Pharis,  trustee,  and  others,  and  the  terms 
of  sale  were  duly  complied  with;  that  is  to  say,  the  required 
cash  payment  of  $100  was  made,  and  two  bonds  were  executed 
by  the  purchaser,  with  surety  for  the  deferred  payments  of  $525 
each,  payable  at  six  and  twelve  months  from  their  date.  The 
sale  was  made  in  August,  1883,  and  was  duly  reported  to  and 
confirmed  by  the  court,  without  objection,  at  the  following  Oc- 
tober term.  And  at  the  same  term  a  receiver  was  appointed 
to  collect  the  bonds  as  they  should  respectively  become  due. 
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At  the  October  term,  1884,  the  receiver  reported  to  the  court 
that  the  purchaser  was  in  default  in  respect  of  the  second  and 
last  installment  of  the  purchase-money,  which  fell  due  on  the 
thirteenth  of  August,  1884;  whereupon  a  rule  was  awarded 
against  the  purchaser  and  her  surety,  returnable  to  a  later  day 
of  the  same  term,  to  show  cause  why  a  resale  should  not  be  or- 
dered. 

To  this  rule  the  purchaser,  Mrs.  Sallie  H.  Redd,  and  her  hus- 
band, James  S.  Redd,  who  are  the  appellants  here,  filed  their 
Joint  and  several  answer,  in  which  they  averred  that  when  the 
property  was  exposed  to  sale,  and  before  the  sale  was  made, 
the  commissioner,  Pharis,  who  conducted  the  sale,  made  pub- 
lic proclamation  that  the  title  to  the  property  was  perfectly 
clear,  '^  with  the  exception  of  the  Calloway  claim,"  and  that 
with  this  understanding  the  purchase  was  made.  They  also 
averred  that  since  the  sale  a  claim  to  the  property  had  been 
asserted  by  one  William  Martin  and  wife,  who  had  retained 
<:ounsel  to  recover  it. 

The  answer  then  proceeds  as  follows:  Your  respondents  are 
advised  that  a  court  of  equity  will  not  require  purchasers  at  a 
judicial  sale  to  pay  out  the  purchase-money  with  a  cloud  upon 
the  property.  They  therefore  ask  that  a  decree  be  entered  di- 
recting '^your  respondents,"  within  ninety  days,  to  deposit  the 
$525,  the  last  payment  for  said  house  and  lot,  over  to  the 
Henry  County  Bank,  subject  to  any  claim  that  the  said  Wil- 
liam Martin  and  wife  may  establish  against  the  property. 

At  the  hearing,  a  decree  was  entered  directing  the  property 
to  be  resold  within  a  specified  time,  unless  the  balance  of  pur- 
^ase-money  then  due,  with  interest,  should  be  paid.  The 
decree  also  directed  the  receiver,  out  of  the  fund  to  come  into 
his  hands,  to  pay  certain  debts,  as  directed  by  a  decree  in  the 
cause  made  at  the  May  term,  1883. 

The  balance  of  the  purchase-money  not  having  been  paid 
within  the  specified  time,  the  property  was  advertised  to  be 
resold;  and  thereupon,  the  said  James  S.  Redd  and  Sallie,  his 
wife,  filed  their  bill  in  the  said  circuit  court  for  an  injunction 
to  prevent  the  sale.  They  charged,  as  they  had  formerly 
done  in  their  answer  to  the  rule  aforesaid,  that  the  property, 
when  sold,  was  represented  by  the  commissioner  to  be  unen- 
cumbered, and  that  the  title  to  the  same  was  perfect,  ''except 
as  to  the  Galloway  claim,"  and  that  upon  this  assurance  the 
property  was  purchased.  They  also  set  forth  in  the  bill,  and 
in  detail,  the  nature  of  the  Martin  claimi  which,  it  was  al* 

Am.  St.  Bbp.,  Vol.  V.^18 
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Icged,  was  in  no  way  connected  with  the  Calloway  claim. 
They  also  complained  of  the  provision  in  the  decree  ordering 
a  resale,  which  directed  the  fand,  when  collected,  to  be  dis- 
tributed, averring  that  if  the  unpaid  installment  of  purchase- 
money  were  paid  and  distributed  as  directed  by  that  decree, 
the  result  would  be,  in  the  event  the  Martin  claim  were  es- 
tablished, that  the  purchaser  would  not  only  lose  the  prop- 
erty, but  the  whole  of  the  purchase-money  besides.  They  also 
averred  that  they  had  put  improvements  on  the  property, 
amounting  in  value  to  fourteen  hundred  dollars.  And  the  t 
prayer  of  the  bill  was,  that  the  Martin  claim  be  adjudicated  . 
and  determined,  that  the  sale  be  enjoined,  and  for  general 
relief. 

The  injunction  was  awarded  as  prayed  for.  The  defendant 
Pharis,  "  receiver  and  special  commissioner,"  demurred  to  the 
bill,  and  also  answered.  He  denied  that  when  the  sale  was 
made  he  represented  the  title  to  the  property  to  be  good,  ex- 
cept as  to  the  Calloway  claim,  as  charged  in  the  bill;  and  he 
denied  that  any  further  statement  was  made  in  connection 
with  the  title  than  the  public  announcement  by  the  crier  on 
the  day  of  sale  that  "  the  property  was  involved  in  the  suit  of 
Calloway's  committee  against  Hairston's  heirs,"  for  which 
reason,  be  averred,  he  recommended  the  confirmation  of  the 
sale  at  the  very  low  price  of  $1,150.  As  to  the  Martin  claim, 
he  averred  that  he  knew  nothing,  and  that  the  objection  of 
the  plaintiffs  on  that  ground,  as  a  defense  to  the  payment  of 
the  unpaid  purchase-money,  had  been  passed  upon  by  the 
court  when  set  up  in  their  answer  to  the  rule  aforesaid. 

The  said  William  Martin  and  Susan,  his  wife,  and  their 
children,  who  were  made  defendants,  filed  their  answer  to  the 
bill,  which  they  prayed  to  be  taken  as  a  cross-bill,  in  which 
they  charged  that  the  said  Susan  Martin  had  a  fee-simple  title 
to  the  property  in  question,  and  was  entitled  to  recover  the 
same  upon  the  grounds  set  forth  in  the  answer. 

The  two  causes  were  heard  together,  and  at  the  October 
term,  1885,  the  decree  complained  of  was  entered.  In  the 
cause  of  Bedd  and  wife  against  Pharis,  commissioner,  etc.,  the 
injunction  was  dissolved,  and  the  bill  dismissed,  without  preju- 
dice, however,  to  the  defendant  Susan  Martin  to  assert  in  a 
separate  suit  any  claim  to  the  property  that  she  might  be  ad- 
vised to  assert.  And  in  the  cause  of  Dyer  against  Pharis,. 
trustee,  and  others,  the  property  was  again  ordered  to  be  re- 
cold,  unless  within  thirty  days  from  the  rising  of  the  court  the 
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UDpaid  balance  of  purchaBe-mooey  should  be  paid,  the  term9 
of  sale  being  the  same  as  those  prescribed  by  the  decree  of 
October  term,  1884,  above  referred  to.  From  this  decree  Redd 
and  wife  applied  for  and  obtained  an  appeal  and  superudeas 
firom  one  of  the  judges  of  this  court. 

It  is  contended  on  behalf  of  the  appellants  that  the  Martin 
claim  ought  to  have  been  passed  upon  and  settled  before  the 
property  was  ordered  to  be  resold,  and  that  in  failing  to  do  so 
the  circuit  court  erred.  There  is  no  merit,  however,  in  this 
objection.  It  is  based  upon  the  idea  that  if  the  claim  be  valid, 
the  title  to  the  property  is  defective,  and  that  relief  should  be 
decreed  the  purchaser  accordingly.  This  is  not  in  accordance 
with  the  settled  doctrine  relating  to  judicial  sales  in  this  state. 
There  is  perhaps  no  principle  in  our  jurisprudence  more  firmly 
established  by  repeated  decisions  of  this  court  than  that  the 
maxim  caveat  emptor  strictly  applies  to  judicial  sales. 

The  rule  is  well  settled  in  Long  v.  Weller^a  JPxV,  29  Gratt. 
347,  where  it  is  said:  ^'The  court  undertakes  to  sell  only  the 
title,  such  as  it  is,  of  the  parties  to  the  suit,  and  it  is  the  duty 
of  the  purchaser  to  ascertain  for  himself  whether  the  title  of 
these  parties  may  not  be  impeached  or  superseded  by  some 
other  and  paramount  title;  and  if  he  have  just  grounds  of 
objection  for  want  or  defect  of  title,  he  should  present  them  to 
the  court  before  the  confirmation  of  the  report  of  sale.''  The 
court  in  that  case  referred  to  numerous  cases  to  the  same 
effect,  to  which  may  be  added  the  case  of  Hickson  v.  Rueker^ 
77  Va.  138,  and  other  later  cases. 

This  doctrine  is  of  course  subject  to  the  qualification  that 
the  purchaser  is  entitled  to  relief  on  the  ground  of  after-dis- 
covered mistake  of  material  facts  or  fraud.  But  the  mistake 
must  be  mutual;  for  the  mistake  of  one  of  the  parties  occa- 
sioned by  his  own  culpable  negligence  does  not  entitle  him  to 
relief  as  against  the  other,  who  is  free  from  negligence:  Long 
V.  WeUer's  E:x?Ty  supra.  And  it  is  scarcely  necessary  to  say 
that  where  fraud  or  mistake  is  relied  on  by  a  purchaser,  after 
the  sale  has  been  confirmed,  it  must  be  clearly  and  distinctly 
charged  and  proved:  Hordes  AdmW  v.  Colbert j  28  Gratt.  49; 
Oregory  v.  Peoples^  80  Va.  355. 

The  application  of  these  principles  is  decisive  of  the  present 
case.  Here  fraud  is  not  alleged,  nor  even  insinuated;  and  if 
there  was  any  mistake  at  all  in  respect  to  the  purchase,  it  was 
certainly  not  mutual,  nor  is  it  so  charged.  The  allegation  in 
the  appellant's  bill  that  the  title  was  represented  by  the  com- 
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missioner  of  sale  to  be  perfect,  '* except  as  to  the  Calloway 
claim/'  is  diBtinctlj  denied  in  his  answer  to  the  bill,  and 
there  is  no  proof  whatever  on  the  subject.  In  short,  the  case 
of  the  appellants,  in  substance,  simply  amounts  to  an  allega- 
tion  that  the  title  to  the  property  is  defective;  and  even  if  the 
allegation  be  true,  the  alleged  defect  existed  before  the  sale 
was  made.  Clearly,  then,  they  have  not  been  prejudiced  by 
the  decree  of  which  they  complain. 

It  is  further  contended,  however,  that  the  circuit  court  erred 
in  decreeing  a  resale  of  the  property  without  first  having  or- 
dered an  account  of  liens  to  be  taken.  It  is  undoubtedly  a 
well-settled  general  rule  that  in  a  suit  to  subject  real  estate  to 
the  satisfaction  of  debts,  it  is  premature  and  erroneous  to 
decree  a  sale  before  an  account  is  taken  ascertaining  the  liens 
on  the  land,  their  amounts,  and  priorities.  But  does  this  rule 
apply  to  the  present  case?  We  are  of  opinion  it  does  not. 
No  objection  on  this  ground  was  made  by  the  purchaser  be- 
fore the  sale  was  made,  and  we  are  of  opinion  it  is  too  late  for 
the  appellants  to  raise  the  objection  for  the  first  time  in  the 
appellate  court,  and  after  the  land  has  been  decreed  to  be  re- 
sold, if  even  it  could  have  been  made  before  the  decree  of 
resale.  The  object  of  the  resale  is  simply  to  enforce  the  con- 
tract into  which  the  purchaser  entered  when  the  sale  was 
made  and  confirmed;  and  if  the  court  erred  in  originally 
decreeing  a  sale  without  ordering  an  account  of  liens  to  be 
taken,  such  error  was  waived,  so  far  as  the  purchaser  was 
concerned^  by  her  contract  of  purchase.  The  land  was  bought 
cum  onere^  at  a  stipulated  price,  and  she  clearly  has  no  right 
to  delay  the  suit  by  having  the  case  sent  back  for  an  account 
to  be  taken.  She  bought  and  got  all  that  the  court  undertook 
to  sell.  If,  even  to  her  detriment,  she  chose  in  the  first  in- 
stance to  proceed  in  the  dark,  she  has  nobody  to  blame  but 
herself,  and  she  must  abide  the  consequences  of  her  own  act. 

Objection  is  also  made  to  the  decree  on  the  ground  that  it 
directs  a  distribution  of  the  purchase-money  in  default  before 
the  resale,  if  one  is  made.  This  was  true  in  respect  to  the 
decree  of  October  term,  1884,  directing  a  resale;  but  no  such 
objectionable  provision  is  contained  in  the  decree  of  October 
term,  1885,  from  which  this  appeal  is  taken. 

For  these  reasons,  we  are  of  opinion  that  there  is  no  error 
in  the  decree  appealed  fit>m,  and  that  the  same  most  be 
affirmed. 

Decree  affirmed. 
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Mazik  Catbat  'Emptor  Arrvaa  to  Jxtdicial  Salb:  Sea  Webtter  t. 
ffaworth^  68  Am.  Dec.  287,  and  Smith  ▼.  Horiham^  82  Va.  937,  where  th« 
wme  proposition  that  ia  stated  in  the  first  jyUa&tw  is  laid  down;  and  see  also 
the  note  to  Burns  ▼.  Eamilton^  70  Am.  Dec.  572-^586,  where  this  to^  is  folly 
liiseossed. 


Anthony  u  Kasby. 

L83  VlBGIlVIA,  88&I 
DXPARTUBB  OP  COUBT  FROM  ESTABLISHED  MODES  OV  PlBOCIDUBI  BSBTDKni 

ITS  JuDOUENTS  VoiB,  even  though  it  may  have  jnrisdiotlon  both  of  the 
subject-matter  and  of  the  parties.  A  court,  though  possessing  snch 
jurisdiction,  is  still  limited  in  its  modes  of  prooednre,  and  in  the  extent 
and  character  of  its  judgments. 

PXBSONAL  DeOBEX  AGAINST    SUBXTT  ON    BOND  07  POBOHASXR  AT  JUDICIAL 

Sale  is  Void,  where  it  is  rendered  upon  a  rule  against  him  and  hia 
surety,  upon  the  latter's  failure  to  pay. 

Appeal.    The  opinion  Btates  the  case 

Qriffin  and  Lowry^  for  the  appellants. 
Burks  and  Burhsj  for  the  appellees. 

HiNTON)  J.  In  the  brief  of  the  appellees  we  find  the  follow- 
ing snccinct  statement  of  facts,  which  are  all  that  are  neces- 
sary for  a  correct  understanding  of  the  question  to  be  decided 
in  this  case:  Under  a  decree  in  the  case  of  *' Allen  and  others 
against  Anthony  and  others,"  lately  pending  in  the  circuit  court 
of  Bedford  County,  a  tract  of  land  was  sold  on  a  credit,  and  the 
appellee,  John  G.  Kasey,  became  one  of  the  sureties  on  the 
bonds  of  the  purchaser  for  the  price,  the  title  to  the  land  be- 
ing retained  as  a  further  security.  The  sale  was  reported  and 
confirmed  by  the  court.  The  purchaser  making  default,  on  a 
rule  against  him,  the  land  was  resold  under  decree  in  the 
cause,  the  price  at  the  second  sale  being  much  less  than  at 
the  first;  whereupon  a  further  rule  was  made,  not  only  against 
the  purchaser^  but  also  against  his  sureties,  to  show  cause  why 
a  decree  should  not  go  against  them  for  the  difierence  between 
the  prices  at  the  two  sales.  Upon  service  of  the  rule,  Kasey 
not  answering  nor  appearing,  a  personal  decree  was  made 
against  him  and  the  others  for  the  unpaid  balance  of  pur- 
chase-money on  the  first  sale.  The  decree  was  never  satis- 
fied, and  the  cafe  in  which  it  was  rendered  has  long  since 
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ended.  Kasej  was  not  a  party  to  that  suit,  unless  his  being 
a  surety  for  the  purchase-money  made  him  a  party. 

In  a  suit  subsequently  brought  by  creditors  to  subject  the 
lands  of  Kasey  to  their  debts,  the  appellants,  in  whose  behalf 
the  decree  had  been  made,  claimed  a  lien  on  the  lands  by  vir- 
tue of  their  decree;  and  the  commissioner,  to  whom  the  same 
was  referred  for  an  account,  reported  in  their  favor.  Kasey 
and  Quarles  (the  lands  having  been  conveyed  to  the  latt^ 
in  trust)  excepted  to  the  report  on  the  ground  that  the  decree 
of  the  appellants,  reported  as  a  lien,  was  null  and  void,  and 
therefore  constituted  no  lien  on  the  lands. 

At  the  hearing  this  exception  was  sustained;  and  from  so 
much  of  the  decree  as  sustained  it,  the  present  appeal  was 
allowed. 

It  thus  appears  that  the  sole  question  which  the  court  has 
to  determine,  and  it  is  one  of  considerable  importance  in 
practice,  is,  whether  the  court  has  jurisdiction  to  render  said 
decree  against  the  defendant,  John  G.  Kasey,  who  was  a  surety 
of  the  purchaser.  For  if  it  did,  no  matter  how  erroneous  that 
decree  may  be,  it  cannot  be  collaterally  assailed  with  success; 
whereas,  if  the  court  had  no  jurisdiction  to  proceed  in  this 
nummary  way  by  rule  against  the  surety,  the  decree  is  not 
merely  erroneous,  but  absolutely  void,  and  may  be  treated  as 
a  nullity  in  any  case  where  its  validity  is  called  in  question. 
'*A  void  judgment,"  says  Mr.  Freeman,  "is  in  legal  effect  no 
judgment.  By  it  no  rights  are  divested.  From  it  no  rights 
can  be  obtained.  Being  worthless  in  itself,  all  proceedings 
founded  upon  it  are  equally  worthless.  It  neither  binds  nor 
bars  any  one.  All  acts  performed  under  it  and  all  claims 
flowing  out  of  it  sCte  void":  Freeman  on  Judgments,  sec.  117; 
Wade  V.  Hancock^  76  Va.  626;  Dewing  v.  Perdicaries^  96  U.  S. 
J96;  Oliver  v.  Houndlett,  13  Mass.  239;  7  Am.  Dec.  134. 

Now,  it  is  essential  to  the  validity  of  a  judgment  or  decree 
that  the  court  rendering  it  shall  have  jurisdiction  of  both  the 
subject-matter  and  parties.  But  this  is  not  all,  for  both  of 
these  essentials  may  exist  and  still  the  judgment  or  decree 
may  be  void,  because  the  character  of  the  judgment  was  not 
such  as  the  court  had  the  power  to  render,  or  because  the 
mode  of  procedure  employed  by  the  court  was  such  as  it 
might  not  lawfully  adopt.  On  this  subject  Mr.  Justice  Field 
has  this  pertinent  observation:  "Though  the  court  may  poe* 
eess  jurisdiction  of  a  cause,  of  the  subject-matter,  and  of  the 
parties,  it  is  still  limited  in  its  modes  of  procedure  and  in  the 
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extent  and  character  of  its  judgments A  departure  from 

established  modes  of  procedure  will  often  render  the  judgment 
Toid":  Windsor  v.  McVeigh^  93  U.  8.  282,  283.  Of  this  many 
illustrations  might  be  given,  but  we  give  only  two  or  three 
taken  from  the  brief  of  counsel.  The  circuit  courts  of  the 
«tate  have  jurisdiction  to  enforce  the  collection  of  debts  ao- 
i^ording  to  an  established  procedure.  A  holds  the  bond  of  B 
for  one  thousand  dollars,  due  and  unpaid.  He  goes  into  a  cir- 
cuit court  with  the  bond  in  his  hand,  and,  without  writ  issued 
or  any  pleadings,  asks  the  court  to  award  a  rule  against  B  to 
show  cause  why  judgment  should  not  be  rendered  against  him 
for  the  debt  and  interest.  The  rule  is  accordingly  awarded, 
executed,  and  returned,  and  judgment  thereupon  rendered  for 
the  debt,  interest,  and  costs.  Such  a  judgment  would  be  void, 
notwithstanding  the  court  has  jurisdiction  of  the  subject  and 
of  the  parties.  Why  void?  Because,  in  the  language  of  Mr. 
Justice  Field,  ^Hhe  court  is  not  authorized  to  exert  its  power 
in  that  way." 

Again:  '^The  circuit  court  of  the  United  States,  in  the  suit 
instituted  therein  to  wind  up  the  affairs  of  the  Valley  Bank, 
had  jurisdiction  for  the  collection  and  application  of  the 
assets  of  the  bank;  it  had  jurisdiction  of  the  subject-matter 
and  presence  of  the  parties  to  be  affected  by  its  judgment"; 
yet  the  judgments  it  rendered  on  certain  proceedings  had  in 
the  cause  were  afterwards,  in  the  case  of  Nidton  v.  ImmcSj  30 
Gratt.  740,  declared  void.  Why?  Because  the  court  had 
exerted  its  power  in  a  way  not  warranted  by  the  law. 

And  so  in  Thurman  v.  Morgan^  79  Va.  367,  a  case  not  unlike 
the  present,  the  circuit  court  had  jurisdiction  of  the  subject, 
and  the  parties  against  whom  the  decree  was  rendered  were 
brought  before  the  court;  yet  the  decree  was  declared  by  this 
court  to  be  void.  Why?  Because,  though  the  sureties  of  the 
receiver  may  have  been  liable  for  his  default,  the  circuit  court 
bad  no  power  under  the  law  to  proceed  against  them  in  that 
cause  according  to  the  method  adopted.  They  were  not  par^ 
ties  to  the  cause,  and  the  procedure  by  rule  to  bring  them  in 
and  subject  them  for  liability  as  sureties  on  the  bond  of  the 
receiver,  though  he  was  an  officer  of  the  court,  was  against 
every  sound  principle  of  jurisprudence,  and  without  any 
recognized  precedent. 

It  seems  difficult  to  distinguish  this  last-mentioned  case 
from  the  one  at  bar.  In  each  of  them  the  proceeding  was 
against  sureties,  who  were  not  parties  to  the  suit  in  which  the 
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proceeding  was  had,  unless  made  so  by  being  on  the  bonds,, 
and  in  both  cases  the  proceeding  was  by  rule.  Yet  in  that 
case  this  court  held  that  the  proceeding  by  rule  was  such  & 
departure  from  the  established  mode  of  procedure  as  to  render 
the  decree  not  only  erroneous,  but  void. 

In  Clarkson  v.  Ready  15  Gratt.  288,  this  court  held  that  the- 
purchaser  was  a  party  to  the  suit  as  to  all  matters  appertain- 
ing to  the  purchase,  and  might  therefore  be  proceeded  against 
by  rule  in  case  of  default.  But  no  such  reason  exists,  in  our 
opinion,  for  such  a  summary  procedure  against  a  surety.  He 
does  not  deal  directly  with  the  court,  and  so  become  a  party 
to  the  suit.  His  undertaking  is  collateral  to  the  contract  of 
purchase.  It  is  that  of  a  mere  surety,  and  cannot  be  ex- 
tended  by  construction  in  any  respect.  And  to  use  the 
language  of  this  court  in  Thurman  v.  Morgan^  79  Va.  367, 
"Their  liability,  if  any,  grows  out  of  their  undertaking  as- 
sureties  on  the  bond,  and  can  be  ascertained  and  enforced 
only  by  suit  on  the  bond  in  a  commonJaw  court,  where  full 
opportunity  for  making  defense  and  the  constitutional  right  of 
trial  by  jury  can  be  had." 

Even  in  the  case  of  a  purchaser  the  proceeding  by  rule  is 
against  him  in  his  capacity  of  purchaser,  and  so  as  a  party  ta 
the  suit,  and  not  upon  the  bond,  which  is  a  mere  legal  security 
for  the  payment  of  the  purchase-money,  enforceable  only  in 
a  legal  forum  according  to  the  established  mode  of  procedure 
in  that  forum.  This  is  clearly  shown  by  the  case  of  Clarkson 
V.  Ready  15  Gratt.  288.  This  reason  is  wanting  in  the  case  of 
the  surety,  and  we  can  perceive-  none  other  to  justify  such  a 
summary  proceeding  against  him.  The  result  is,  that  the  de* 
cree  appealed  from  is  right,  and  must  be  affirmed. 

Decree  affirmed. 


Depabturb  vbom  Establishxd  Modes  of  pBOCsiyuiiE  by  Coubt  HAvma 
JuBiSDioriON  of  person  and  sabjeot-matter  avoids  judgment  wben:  See  Free- 
man on  Jndgments,  seo.  118,  and  cases  cited.  Decree  may  be  void  because 
eonrt  has  exceeded  its  jnrisdictioii  in  the  progress  of  the  canse:  See  Sectm^ 
§ter  T.  Blaekatoek,  atUe^  p.  262. 
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Clark  v.  City  of  Richmond. 

[88  YlBGIXfIA,  856.] 

M mnoiFAL  CoBPOBATioN  IS  LiABLB  voR  InjuBiBs  Subtahtcd  bt  BxAaov 
07  ITS  Nbglbct  to  keep  its  Btreets  in  proper  and  safe  condition,  wbere 
it  has  by  its  charter  the  power  to  lay  oat,  improve,  light,  and  keep  its 
streets  in  order. 

MmnOIPAL    COBPORATIOH  18  LlABLS  TOR  PERMIITUfO    EZOAVATION  TO  Re- 

UAUt  Untknoed,  or  without  proper  guards,  in  such  close  proximity  to 
the  highway  that  one  righttnlly  nsing  it  may,  without  any  fault  on  his 
part,  but  as  the  result  of  an  unintentional  deviation  or  an  accidental 
misstep,  sustain  injury  by  falling  into  such  excavation.  But  it  is  not 
liable  where,  in  order  to  reach  the  place  of  danger,  the  party  injured 
must  become  an  intruder  or  trespasser  upon  the  prenuses  of  another. 

MunidPAL  CORPORATIOH  IB  VOT  LlABLB  FOR  LeAVIKO  PlAOS  ALLURINO  TO 

CsxLDBXS  exposed  without  barriers,  when  such  place  can  only  be  reached 
by  leaving  the  highway  and  trespassing  upon  the  prenuses  of  another. 
Its  duty  does  not  extend  to  the  protection  of  children  against  every  sud- 
den freak  that  may  possess  them. 

Tort.    The  opinion  states  the  case. 

W.  W.  and  B.  T,  Crumpj  for  the  plaintiff  in  enon 
C  F.  Meredith,  for  the  defendant  in  error. 

HiNTOK)  J.  This  is  an  action  of  tort  brought  by  Frank  A. 
Clarky  an  infant  of  tender  years,  who  sues  by  his  next  friend, 
against  the  city  of  Richmond,  to  recover  damages  for  injuries 
sustained  by  him  in  falling  into  an  open  area,  which,  it  is 
oharged,  the  city  allowed  to  remain  without  a  sufficient  bar- 
rier. 

There  was  a  demurrer  to  the  declaration,  and  each  count 
thereof,  which  being  overruled,  the  parties  went  to  trial,  when 
the  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  now  complains  that  the  court  erred  to  his 
prejudice  in  refusing  to  give  certain  instructions  asked  for  by 
him,  and  in  giving  the  instruction  which  it  gave. 

The  bill  of  exceptions — and  there  is  only  one  in  the  case  — 
does  not  contain  all  the  evidence  given  at  the  trial,  but  enough 
of  it  to  exhibit,  in  the  estimation  of  the  plaintiff,  the  relevancy 
of  the  instructions  asked  for  by  him  to  the  facts  of  the  case. 
Yet  meager  as  this  statement  of  the  evidence  is,  it  is  suffi- 
ciently full  to  disclose  the  fact  that  the  plaintiff  can,  in  no 
event,  be  entitied  to  recover.  Without,  therefore,  stopping  to 
consider  the  action  of  the  court  in  the  matter  of  the  instruc- 
tions, and  assuming,  for  the  purposes  of  the  argument,  that 
the  gravamen  of  the  plaintiff's  complaint  has  been  fully  es- 
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tablished,  I  shall  proceed  to  state,  as  briefly  as  possible,  the 
grounds  upon  which  this  opinion  rests. 

It  appears  from  the  bill  of  exceptions  that  the  city  of  Rich- 
mond had  been  engaged,  for  several  months  prior  to  the  date 
of  the  accident,  in  elevating  the  grade  of  Fourth  Street  be* 
tween  Byrd  and  Canal  streets,  and  that  this  work  was  nearly 
completed  on  the  1st  of  October,  1883.  About  which  time, 
the  owner  of  four  tenement  houses  fronting  on  Fourth  Street, 
and  adjoining  the  comer  of  Byrd  Street,  determined  that  he 
would  at  the  same  time  enlarge  an  area  in  front  of  his  houses, 
which  was  then  three  feet  wide  and  several  feet  deep.  As  the 
city  wished  to  utilize  the  earth  to  be  obtained  from  the  new 
area,  the  digging,  by  agreement,  was  done  by  the  city  hands 
as  a  part  of  the  work  on  the  street.  On  the  area  thus  en- 
larged, the  owner,  one  Truman  A.  Parker,  constructed  along 
the  line  of  this  sidewalk  a  substantial  brick  wall,  and  sur- 
mounted the  same  with  a  granite  coping.  The  top  of  the 
coping  was  at  least  fifteen  inches — and  probably  over  two  feet 
— above  t^e  general  level  of  the  sidewalk.  Such  being  the 
condition  of  the  area  on  the  morning  of  the  accident,  the 
plaintiff,  a  child  six  years  of  age,  but  small  of  stature  (not 
being  above  three  feet  high  at  most),  who  had  been  sent  on 
an  errand,  came  up  this  sidewalk,  using  the  walk-way  until 
near  the  end  of  the  square,  when,  of  his  own  motion,  he  got 
on  top  of  the  wall,  and  while  standing  or  walking  thereon,  fell 
into  the  area,  thereby  sustaining  the  injuries  for  which  he 
sues. 

Is  there  a  right  of  recovery  in  such  a  case?  It  is  well  set- 
tled in  this  state  that  a  municipal  corporation  which  has,  by 
its  charter,  the  power  to  lay  out,  improve,  light,  and  keep  its 
streets  in  order,  is  liable  in  damages  to  any  person  who  may 
sustain  injuries  by  reason  of  the  neglect  of  such  corporation 
to  keep  its  streets  in  a  proper  and  safe  condition.  In  such 
cases,  the  duty  of  the  corporation  to  repair,  and  its  liability 
for  injuries  caused  by  defective  streets,  is  deduced  from  the 
special  and  exclusive  powers  conferred  upon  the  corporation 
with  respect  to  its  streets,  and  from  the  means  which,  by  tax- 
ation and  local  assessments,  the  law  places  at  its  disposal  to 
enable  it  to  discharge  this  duty:  NobU  v.  City  of  Richmond^  31 
Gratt.  275;  31  Am.  Rep.  726;  2  Dillon  on  Municipal  Corpora- 
tions, sec.  789.  And  it  is  equally  well  settled  that  where  the 
corporation  permits  an  excavation  to  remain  unfenced,  or 
without  proper  guards,  in  such  close  proximity  to  the  highway 
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as  that  one  rightfully  using  it  may,  without  any  fault  on  his 
part,  but  as  the  result  of  an  unintentional  deviation  or  an 
accidental  misstep,  sustain  injury  by  falling  into  such  exca* 
Tation,  such  corporation  or  city  will  be  also  liable:  Coupland 
v.  Hardinghanif  3  Camp.  398;  Jarvia  v.  Dean,  11  J.  B.  Moore, 
354;  Barnes  v.  Ward,  67  Eng.  Com.  L.  400;  ZetUer  v.  City  of 
Atlanta,  66  Ga.  195;  BasseU  v.  City  of  St.  Joseph,  63  Mo.  299; 
14  Am.  Rep.  446.  But  in  these  cases,  in  order  to  render  the 
corporation  liable  for  injuries  occasioned  by  such  excavation, 
the  excavation  must  substantially  adjoin  the  highway,  so  that 
one  making  a  false  step,  or  affected  by  sudden  giddiness,  might 
be  thrown  in  the  excavation:  flardcastle  v.  South  Yorkshire 
R.  R.  Co.,  4  Hurl.  &  N.  67;  Binks  v.  South  Yorkshire  R.  R.  Co., 
113  Eng.  Com.  L.  242;  Hadley  v.  Taylor,  L.  R.  1  Com.  P.  64. 
But  if,  in  order  to  reach  the  place  of  danger,  the  party  injured 
must  become  an  intruder  or  trespasser  upon  the  premises  of 
another,  the  case  will  be  different,  for  in  such  case  there  is  no 
breach  of  duty  from  which  the  liability  to  respond  in  damages 
can  result  From  what  has  been  said,  it  is  perfectly  obvious 
that  the  present  case  does  not  fall  within  the  principle  an- 
nounced above;  for  here  the  wall  and  coping  may  be  said  to 
have  furnished  the  plaintiff  an  ample  barrier  eo  long  as  he 
was  using  the  sidewalk  for  purposes  of  travel. 

It  is  equally  impossible  to  maintain  the  liability  of  the  cor- 
poration upon  the  second  ground  suggested  by  the  plaintiff's 
counsel,  namely,  that  it  was  negligence  in  the  corporation  to 
have  a  place  so  enticing  and  alluring  to  children  thus  exposed 
without  barriers.  The  obligation  of  municipal  corporations  to 
erect  barriers  around  areas  adjoining  or  extending  into  its 
sidewalks  or  highways  grows  out  of  the  duty  which  rests  upon 
municipal  corporations  to  maintain  their  streets  and  side- 
walks in  safe  condition  for  those  who  may  be  rightfully  using 
them,  whether  they  be  grown  persons  or  children;  but  this 
duty  cannot  be  held  to  extend  to  the  protection  of  children 
against  every  sudden  freak  that  may  possess  them.  Corpora- 
tions have  indeed  been  held,  in  some  instances,  liable  for  a 
failure  to  adopt  suitable  precautions  and  safeguards  to  protect 
children  against  turn-tables  and  dangerous  machines  which 
they  have  permitted  to  remain  sufficiently  near  their  streets 
and  sidewalks  to  allure  and  entice  children  into  using  them 
to  their  hurt;  but  no  case,  so  far  as  we  are  aware,  has  gone  to 
the  extent  of  holding  a  municipal  corporation  liable  in  dam- 
ages to  a  child  who  had  left  the  street  or  highway  and  suffered 
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an  injury  as  a  consequence  of  his  having  climbed  upon  a 
structure  entirely  without  its  traveled  limits,  and  fallen  there* 
from:  Railroad  Co.  v.  Stout,  17  Wall.  657;  Kefe  v.  M.  &  St. 
P.  R'y  Co.,  21  Minn.  207;  18  Am.  Rep.  393;  K.  C.  R'y  Co.  v. 
Fitz9immon8y  22  Kan.  690;  31  Am.  Rep.  203. 

The  same  reasons  which  would  warrant  us  in  holding  the 
defendant  liable  here  would  authorize  us  to  hold  a  corporation 
liable  for  an  injury  suffered  by  a  child  who  had  climbed  upon 
a  building  in  process  of  construction  without  the  highway, 
and  sustained  injuries  in  falling  therefrom. 

We  are  of  opinion  that  there  is  no  liability  upon  the  defend- 
ant in  this  case,  and  this  makes  it  unnecessary  for  us  to  con- 
sider whether  the  court  erred  in  refusing  the  instructions  asked 
by  the  plaintiff. 

It  follows  also  that  the  plaintiff  was  not  entitled  even  to  the 
instruction  given  by  the  court,  and  that  he  could  not  therefore 
have  been  prejudiced  thereby. 

The  judgment  of  the  court  below  is  right,  and  must  be 
affirmed. 

Judgment  affirmed.  

MmriOIFAL    COBPORATIOV    18   LUBUi   lOB   IXJUBOB    IBOM   NlQUDOT   TO 

Kzsp  HiOHWATS  nr  Repair:  See  Twrnsr  ▼.  Neidmrgh^  4  Am.  St  Rep.  463^ 
and  note;  AtUnUa  t.  Buchanan,  76  Ga.  686;  Brrnmin  t.  8L  Louu,  92  Mo. 
482. 

Crrr  is  rot  Boukd  to  Fknox  Hiohwat  to  Pbevxht  TRAVSLiBa  from 
Stratdto  oat  of  it,  if  there  is  no  nnaafe  place  immediately  contignoae  to  the 
way:  Sparhawk  ▼.  Salem,  76  Am.  Deo.  700;  bat  the  eity  woold  be  held 
groedy  derdiot  if  it  constracted  a  peaage-way  on  the  border  of  an  embank- 
menti  and  provided  no  saffident  gaardis  Jolki  v.  VerU^,  86  Id.  S49. 


t 
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188  YnunNiA,  897.] 

CODBTB  or   EqUITT   OaKOBL   CoHTBACTS    fob   FaLSB   RSFBIBBIITATIOVS   09 

MatxriaIi  Facts  which  coxwtitiite  an  indnoement  to  the  contnet^  and 
upon  which  the  party  had  a  right  to  rely,  especially  where  rach  repre* 
■entations  are  of  matters  pecoliarly  within  the  knowledge  of  the  party 
who  makes  them. 
Mattkr  or  Opinioh  mat  AMomiT  to  Avtibmation,  Ain>  bb  iNmraufXNT 
to  a  contract^  especially  where  the  parties  are  not  dealing  on  eqnal 
terms,  and  one  of  them  has,  or  is  presamed  to  ha^e^  means  of  infcnna- 
tion  not  eqoally  open  to  the  other. 

RXFBXSBNTATIONS    ABB    NOT    OP    SuCH    MaTTBBS    Of   OfINIQN    AS    Oo    FOR 

NoTBiNO,  though  nntrue,  where  they  are  made  by  parties  who  go  to  the 
owners  of  a  mine,  and,  to  induce  them  to  exeoate  a  lease  thereof,  repre- 
sent that  they  have  the  means  at  hand  for  sncoessfnlly  working  a  force 
capable  of  mining  and  transporting  a  very  large  quantity  of  ore  daily, 
and  promise  to  commence  operations  in  sixty  days. 

LaaiBX  or  Minb  has  No  Omoir  to  Work  ob  hot  to  Work  It  for  an 
indefinite  time^  where  the  rent  reserved  to  the  lessor  is  a  royalty  of  so 
mnch  per  ton  on  the  ore  taken  ont. 

Ebtoffxl  in  Pais  is  Omb  that  Arisbs  fbom  Aotb^  condnot^  or  declara- 
tions of  a  person,  by  which  he  designedly  induces  another  to  alter  his 
position  injuriously  to  himself.  But  an  agreement  relied  on  as  an  es- 
toppel must  be  executed,  and  not  merely  executory. 

ExGLVSiQir  or  TBsmffoirr,  Admibbidn  or  WmoH  oould  hot  hatb  At- 
raoiBD  Rbsuia*,  is  not  ground  for  reversal  of  a  decree. 

DBravDAHT  Who  would  Avail  HnmBT.r  or  Dxibmsb  or  Pubobasir  vor 
Yalxtb  without  notice  must  put  it  in  issue  by  his  pleadings;  otherwise 
the  court  cannot  consider  and  allow  it^  although  the  evidence  may  show 
that  he  could  have  maintained  that  defense  had  he  set  it  up  by  his  plea» 
or  by  his  answer. 

Dxfbnbaht  Clahciho  to  bb  Porohasbr  for  Valitb  without  Notigb 
mraT  ExFRiSBLT  Dbvt  Notigb  in  his  plea  or  answer,  though  it  is  not 
charged  in  the  bilL 

Whatbvxr  Puts  Purchaser  or  Irquirt  is  Equiyalbht  to  NonoK 
And  possession  of  the  property  by  a  person  other  than  the  vendor  is 
sufficient  to  put  a  purchaser  on  inquiry,  and  to  affect  him  with  knowl- 
edge of  the  claims  of  the  possessor. 

GouRT  IS  fiouRD  to  Continb  ITS  Dbobbb  TO  Gasb  Madb  bt  Plbadibcm. 

Bill  in  equity.    The  opinion  states  the  case. 

Penn  a/nd  Coekef  for  the  appellants. 

O.  W.  and  X.  C  Hansbroughy  for  the  appellees. 

Richardson,  J.  This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Roanoke  County,  rendered  March  28, 1885,  in  the 
chancery  cause,  wherein  Jacob  M.  Trout  and  wife  were  com- 
plainants, and  A.  Lewis,  M.  P.  Preston,  E.  0.  McClanahUn,  J. 
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C.  Green,  F.  J.  Chapman,  F.  Rorer,  8.  Coit,  and  Rorer  Iron 
Company,  defendants. 

The  suit  was  instituted  August  26,  1882,  against  the  two 
first-named  defendants  only,  the  others  having  been  made 
parties  afterwards  on  the  petition  of  said  defendant  company. 
The  object  of  the  suit  was  to  annul  a  deed  of  lease  executed 
by  said  Trout  and  wife  on  the  29th  of  April,  1881,  granting  to 
said  A.  Lewis  and  M.  P.  Preston  the  privilege  for  twenty  years 
to  mine  and  haul  off  all  iron  and  other  minerals  on  their  tract 
of  land,  the  lessees  to  pay  ten  cents  a  ton  for  all  minerals  ob- 
tained from  the  premises,  and  to  commence  developing  in 
sixty  days  from  the  date  of  the  lease.  The  bill  avers,  as 
grounds  for  such  annulment,  that  the  lessees,  in  order  to  in- 
duce the  complainants  to  execute  the  lease,  made  to  them  cer- 
tain representations  which  were  material,  and  which  were  re« 
lied  on  by  the  complainants  as  true,  but  which  were  false,  and 
thereby  procured  the  lease;  that  the  representations  were,  that 
certain  things  existed,  the  existence  whereof  was  a  matter 
peculiarly  within  the  lessees'  knowledge;  that  these  things 
were,  that  the  lessees  were  about  to  engage  on  a  large  scale  in 
the  business  of  mining,  transporting  to  market,  and  selling 
iron  ores;  that  they  had  made,  or  were  about  making,  exten- 
sive preparations;  that  they  intended  to  set  to  work  to  mine 
complainants'  ores  a  large  force,  and  employ  as  many  as 
twenty  wagons  to  haul  the  ore;  that  their  preparations  or 
means  would  enable  them  to  transport  and  ship  as  much  as 
from  one  hundred  to  five  hundred  tons  per  day;  that  they 
would  develop  in  sixty  days,  and  go  to  mining  and  hauling 
directly  afterwards;  and  that  the  bonus  of  ten  cents  a  ton, 
which  they  would  allow  him,  would  yield  complainant  an  in- 
come of  at  least  ten  dollars  a  day,  which  he  might  draw  every 
night,  if  he  chose. 

The  record  discloses  the  fact  that  said  representations  were 
made  by  Lewis  in  the  presence  of  Preston,  at  the  house  of 
the  complainants,  on  the  29th  of  April,  1881,  just  preceding 
the  drawing  and  signing  of  the  deed  of  lease.  The  alleged 
representations  were  deposed  to  by  the  complainant,  Jacob  M. 
Trout,  and  by  his  daughters,  Mrs.  Engleman  and  Miss  Laura 
Trout,  all  of  whom  substantially  agree;  and  their  statement 
is  supported  in  an  important  particular  by  George  Wertz,  who 
deposed  that  Lewis  told  him  that  he,  Lewis,  had  to  commence 
delivering  ore  from  complainants'  land  within  sixty  or  ninety 
days. 
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Preston,  in  his  own  depoaition,  said  that  he  made  no  such 
statements;  that  he  was  writing  at  the  time  the  conversation 
was  going  on  between  Lewis  and  the  complainants,  and  paid 
no  attention  to  it.  Yet,  in  his  answer  to  the  bill,  he  denied 
its  averments  as  to  those  representations.  On  the  contrary, 
Lewis,  who  is  alleged  to  have  made  the  representations,  did 
not  answer  the  bill,  but  let  it  go  for  confessed  as  to  himself. 
Nevertheless,  he  gave  his  deposition,  in  which  he  denied  those 
averments,  yet  admitted  that  during  most  of  the  time  he  was 
at  complainants'  house  Mrs.  Engleman  and  her  sister  were  in 
the  porch,  close  enough  to  hear  the  conversation.  It  is  in  evi- 
dence, and  not  denied,  that  the  lessees  had  made  no  such 
preparations,  and  had  no  such  means  to  mine,  transport,  and 
market  the  minerals,  and  that  they  did  not  mine  or  attempt 
to  mine  any  ores  on  the  complainants'  land,  or  pay  him  any 
•such  bonus  at  any  time  before  the  institution  of  this  suit,  nor 
any  one  else  for  them. 

It  appears  from  the  record  that  by  deed  of  October  21, 1881, 
Lewis  and  Preston  exchanged  one  undivided  fourth  of  the 
Trout  lease  and  of  six  other  leases  upon  adjacent  lands,  with 
E.  G.  McCIanahan,  for  two  thirds  of  fifty  acres  of  mineral 
lands  also  adjacent;  and  that  by  deed  of  same  date  they  then 
conveyed  one  undivided  fourth  of  the  seven  leases  and  fifty 
acres  of  mineral  land  to  F.  J.  Chapman  and  J.  C.  Green;  and 
that  by  deed  of  July  4,  1882,  Lewis  conveyed  his  remaining 
fourth  interest  in  those- leases  and  land,  and  other  lands,  to  F. 
Borer. 

It  also  appears  that  on  the  2d  of  September,  1882,  Chap- 
man and  Borer,  knowing  of  this  suit,  got  J.  M.  Trout  to  prom- 
ise, as  they  say,  ''to  dismiss"  this  suit,  and  to  sign  a  note 
addressed  to  his  own  counsel,  directing  him  'Ho  dismiss"  it, 
and  stating  it  had  been  "satisfactorily  settled,"  and  gave  J. 
.M.  Trout  an  order  on  McCIanahan,  who  was  absent,  for  fifty 
dollars,  which  note  was  delivered,  yet  the  suit  was  not  dis- 
missed, but  only  continued;  and  which  order  was  never  pre- 
sented for  payment,  nor  paid,  but  was  returned.  J.  M.  Trout 
says  he  only  promised  ''to  continue  the  suit  till  the  next 
spring,"  and  signed  no  contract  of  any  sort^  and  received  no 
money,  and  merely  signed,  without  reading,  a  note  to  his  own 
counsel,  who  had  the  suit  continued  with  bis  approbation; 
and  that  he  returned  the  order  without  attempting  to  collect 
it.  The  note,  however,  did  not  literally  direct  the  counsel 
either  to  dismiss  or  to  continue  the  suit,  but  did  direct  him 
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"  to  stop  the  proceedings,'*  and  did  state  that  the  suit  had 
been  "satisfactorily  settled,"  and  was  handed  to  the  counsel 
by  Mr.  Ballard,  who,  it  seems,  was  acting  lis  attorney  for 
Chapman  and  others,  and  was  practicing  in  said  circuit  court, 
and  their  counsel  in  this  cause.  It  does  not  appear  that  at  the 
ensuing  term  any  motion  was  made  to  dismiss  this  suit,  or 
that  any  opposition  was  offered  to  its  continuance. 

It  also  appears,  by  deed  dated  the  9th  of  September,  1882,  but 
not  recorded  until  the  5th  of  October  of  that  year,  that  Preston, 
McClanahan,  Chapman,  Green,  and  Rorer  conveyed  the  said 
seven  leases  (including  the  Trout  lease  here  in  question),  and 
the  said  fifty  acres  of  mineral  land,  and  other  lands  and 
leases,  to  one  Samuel  Coit.  All  of  these  parties  knew  of  the 
pendency  and  purpose  of  this  suit,  and  knew,  or  had  oppor- 
tunity to  know,  that  it  had  not  been  dismissed;  though  it  is 
not  disclosed  by  the  record  that  it  was  proved  or  even  alleged 
that  Coit  was  present,  or  that  his  name  was  mentioned  at  the 
transaction  of  the  2d  of  September,  1882,  or  that  Trout's  note  to 
his  counsel  was  ever  exhibited  to  Coit,  or  that  Trout  had  ever 
seen  or  heard  of  him  before  he  received  the  said  conveyance. 
And  lastly,  it  appears  that  by  deed  of  January  18, 1883,  Coit 
conveyed  the  said  leases  and  mineral  lands  to  the  Rorer  Iron 
Company. 

At  the  April  term,  1883,  this  corporation  filed  its  petition  in 
this  suit.  It  recited  the  Trout  lease  of  April  29,  1881,  and 
the  several  successive  alienations,  whereby  it  became  sole 
owner.  It  stated  that  after  this  suit  was  brought,  J.  M.  Trout 
had,  for  fifty  dollars  then  and  there  paid,  promised  McClana- 
han and  his  co-tenants  to  dismiss  the  suit;  and  by  an  order, 
signed  by  him,  had  directed  his  counsel  to  dismiss  it, — of  all 
of  which  the  corporation  claimed  to  have  had  notice  before  the 
conveyance  of  the  18th  of  January,  1883,  and  relied  on  such 
promise  as  an  estoppel  to  this  suit.  The  petition  then  prayed 
that  said  corporation  and  the  intermediate  alienees  be  made 
parties,  and  that  J.  M.  Trout  "  be  specially  required  to  state 
if  the  allegations  of  the  petition  in  reference  to  the  dismissal 
of  this  suit  are  true." 

To  this  petition  J.  M.  Trout  filed  his  answer,  to  which  the 
corporation  replied  generally.  In  response  to  the  special  in- 
quiry, J.  M.  Txout  pronounced  the  allegations  in  reference  to 
the  dismissal  of  this  suit  untrue,  and  repeated  his  statement 
as  already  given.  Accordingly,  the  bill  was  amended  by  this 
addition:  "And  by  direction  of  the  court,  the  Rorer  Iron  Com- 
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pany,  F.  J.  Chapman,  E.  G.  McClanahan,  J.  C.  Oreen,  F. 
Rorer,  and  Samel  Colt  are  made  parties  to  this  bill,  and  are 
charged  with  acquiring  the  said  lease,  subject  to  all  the  in- 
firmities of  the  title  thereto  of  the  original  lessees,  Lewis  and 
Preston,  and  are  required  to  answer  the  same  in  solemn 
form." 

The  company  filed  its  demurrer,  which  was  overruled,  and 
also  its  answer  denying  the  alleged  misrepresentations  of 
Lewis  and  Preston,  whereby,  the  bill  averred,  they  had  pro- 
cured the  Trout  lease,  and  gave  their  account  of  the  circum- 
stances attending  the  execution  of  that  lease.  But  the  answer 
did  not  set  out  the  successive  alienations  whereby  it  became 
sole  owner  of  said  lease.  But  the  company  gave  its  narrative 
of  the  transaction  of  September  2,  1882,  and  relied  on  it  as  an 
estoppel  to  this  suit.  And  in  giving  that  narrative,  the  com- 
pany merely  mentioned  that  McClanahan,  Green,  Chapman, 
and  Borer  had  purchased  the  Trout  lease,  Preston  still  retain- 
ing an  interest  therein,  and  proceeded  to  say  that  *'  a  short 
time  thereafter ''  Colt,  being  informed  that  this  suit  had  been 
compromised  and  settled,  and  being  informed  of  the  terms, 
had  purchased,  on  the  5th  of  October,  1882,  the  interests  of 
McClanahan  and  others  in  said  lease,  and  that  subsequently 
the  Borer  Iron  Company,  relying  on  the  same  assurances  of 
compromise,  purchased  the  said  interest.  It  did  not  claim 
that  it  was  a  purchaser  for  value  without  notice,  nor  that  its 
immediate  grantor  was  such  purchaser,  nor  that  his  grantors 
were  such  purchasers.  In  a  word,  the  company  did  not  set  up 
the  defense  of  "  purchaser  for  value  without  notice."  It  even 
failed  to  allege  any  connection  between  McClanahan,  Chap- 
man, and  Green  with  Lewis  and  Preston.  Nor  did  it  allege 
that  either  of  the  complainants  gave  Coit  the  information  or 
the  company  assurances  that  this  suit  had  been  or  would  be 
compromised  and  settled. 

At  the  October  term,  1884,  there  was  filed  what  purports  to 
be  the  joint  and  several  answer  of  Borer,  McClanahan,  Chap- 
man, and  Green;  but  it  was  signed  and  sworn  to  only  by  the 
three  first,  and  not  by  Green.  This  answer  does  not  deny 
that  the  respondents  had  knowledge  that  from  the  date  of  the 
recorded  lease  of  April  29,  1881,  up  to  and  far  beyond  the 
dates  of  the  conveyances  to  them,  no  ore  had  been  mined  on 
Trout's  land  under  that  lease, — a  fact  elsewhere  proved  and 
admitted.  They  do  aver  that  they  were  purchasers  for  value 
without  notice  of  the  matters  alleged  in  the  bill;  yet  they  do 
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not  allege  that  at  the  date  of  the  conveyances  to  them,  their 
grantors,  Lewis  and  Preston,  were  in  possession  of  the  prem- 
ises conveyed;  but  they  claim  to  have  paid  the  purchase- 
money,  though  it  was  proved,  and  admitted  elsewhere  that 
Borer's  part  had  not  been  paid.  Nor  do  they  allude  to  Coit 
or  to  the  Rorer  Iron  Company  in  any  way  whatever,  either  as 
their  alienees  or  in  any  other  character.  And  they  do  not 
refer  to  the  alleged  promise  of  J.  M.  Trout  to  dismiss  this  suit^ 
or  to  any  other  ground  of  estoppel  to  its  prosecution. 

As  late  as  February  28,  1885,  and  just  before  this  cause  was 
heard  in  vacation,  Samuel  Coit's  counsel,  with  the  consent  of 
the  complainants'  counsel,  filed  his  unsworn  answer,  relying 
in  general  terms  upon  the  facts  set  forth  in  the  answer  of  tho 
Rorer  Iron  Company  and  of  McClanahan  and  others,  and  waiv- 
ing the  service  of  process.  But  he  was  not  examined  as  a 
witness  in  the  cause,  nor  did  he  appeal  from  the  decree 
therein.  Lewis  and  Preston  were  examined  only  as  to  what 
occurred  about  the  execution  of  the  lease,  and  they  were  ob- 
jected to  as  incompetent  to  testify;  J.  M.  Trout,  the  other 
party  to  the  transaction,  having  been  objected  to  as  incom^ 
petent,  his  wife  being  a  party  to  the  suit  and  interested. 

McClanahan  deposed  that  he  never  paid,  but  would  have 
paid,  the  order  drawn  on  him  for  fifty  dollars  had  it  been 
presented;  that  the  Rorer  Iron  Company  commenced  to  build 
their  line  of  railroad  from  the  Norfolk  and  Western  Railroad 
to  their  mines,  a  distance  of  five  and  a  half  miles,  in  January, 
1882;  that  it  does  not  touch  the  complainants'  land;  and  that 
no  ore  was  mined  on  said  land  until  the  8th  of  November, 
1883,  the  day  next  before  the  day  on  wluch  he  testified,  when 
one  load  was  taken  out.  J.  H.  Sykes  testified  that  the  rail- 
road was  commenced  in  October,  1882.  F.  Rorer,  P.  H.  Rorer, 
and  Chapman  in  his  first  deposition,  testified  only  as  to  tho 
transaction  of  September  2,  1882,  with  J.  M.  Trout,  who  was 
objected  to  as  incompetent,  and  Chapman  and  F.  Rorer,  being 
parties  to  the  transaction  and  to  the  suit,  were  also  objected 
to  as  incompetent.  But  Chapman  deposed  a  second  time, 
and  as  late  as  the  28th  of  February,  1885,  and  said  that  Mc- 
Clanahan had  delivered  possession  of  the  fifty  acres  of  land^ 
which,  by  the  deed  of  the  21st  of  October,  1881,  he  had  ex- 
changed with  Lewis  and  Preston  for  one  undivided  fourth  of 
the  said  leases,  and  that  he  (Chapman)  had  paid  the  entire 
purchase-money  for  said  undivided  fourth,  which  by  deed  of 
the  same  date  those  three  had  conveyed  to  Green  and  himself,. 
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before  notice  of  the  complaints  of  fraud  against  the  lessees, 
Lewis  and  Preston.  But  this  witness  also  testified,  and  it  was 
admitted  by  the  company's  counsel,  that  F.  Rorer  had  never 
paid  the  entire  purchase-money  to  Lewis  for  the  one  undivided 
fourth  conveyed  to  him  by  the  deed  of  the  4th  of  July,  1882; 
and  that  Samuel  Coit  had  never  paid  the  entire  purchase- 
money  for  the  said  leases  and  land  conveyed  to  him  by  Mc- 
Clanahan  and  others  by  the  deed  of  September  9,  1882.  Nor 
was  it  proved  that  the  Rorer  Iron  Company  had  paid  the 
entire  purchase-money  to  Coit  for  the  leases  and  lands  afore- 
said, which  he  conveyed  to  said  company  by  the  deed  of  the 
18th  of  January,  1883. 

In  vacation,  on  the  28th  of  March,  1885,  the  said  circuit  court 
pronounced  the  decree  complained  of,  whereby  it  was  held 
that  "the  lease  which  was  executed  by  the  complainants  the 
29th  of  April,  1881,  devising  to  the  defendants  Lewis  and 
Preston  a  certain  tract  of  391  acres,  more  or  less,  of  land  for 
the  term  of  twenty  years,  be  and  the  same  hereby  is  canceled, 
except  as  to  the  one  undivided  half  thereof  which  passed 
through  the  hands  of  F.  J.  Chapman,  J.  C.  Green,  and  E.  G. 
McClanahan,  who  were  bona  fide  purchasers  for  valuable  con- 
sideration without  notice  of  defect  of  said  half-interest,  into 
the  hands  of  the  defendant  Samuel  Coit,  and  thence  into  the 
hands  of  the  defendant,  the  Rorer  Iron  Company;  also  that 
the  complainants  recover  of  the  defendants,  the  Rorer  Iron 
Company,  Samuel  Coit,  F.  Rorer,  A.  Lewis,  and  M.  P.  Preston, 
their  costs  by  them  about  the  prosecution  of  their  suit  in  this 
behalf  expended;  and  that  the  defendants  F.  J.  Chapman,  J. 
C.  Green,  and  E.  G.  McClanahan  recover  of  the  complainants 
their  costs  by  them  about  their  defense  in  this  behalf  expended. 

"  Before  the  hearing  of  the  cause  and  rendition  of  said  de- 
cree, the  defendants  excepted  to  the  competency  of  the  com- 
plainant, Jacob  M.  Trout,  as  a  witness  in  the  cause,  for  the 
reason  that  his  wife  was  a  party  to  this  suit;  and  the  com- 
plainants excepted  to  the  competency  of  the  defendants,  F.  J. 
Chapman,  F.  Rorer,  M.  P.  Preston,  and  A.  Lewis;  and  the 
court  sustained  the  exceptions  to  the  competency  of  J.  M.  Trout 
or  wife  to  testify  in  the  cause,  and  also  excluded  the  testimony 
of  Lewis,  Preston,  F.  Rorer,  and  F.  J.  Chapman,  so  far  as  tliey 
testified  to  transactions  between  the  complainants  and  them- 
Belves;  but  the  court  heard  and  decided  the  case  upon  all  the 
other  evidence  in  the  record." 
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From  said  decree  of  March  28, 1885,  the  Borer  Iron  Com- 
pany alone  applied  for  and  obtained  an  appeal  and  Buper- 
$edecL8. 

1.  The  first  assignment  of  error  is,  that  the  bill  attempts  to 
set  up  a  contemporaneous  parol  agreement,  essentially  differ- 
ent from  and  in  conflict  with  the  written  agreement  which 
was  signed  and  sealed  by  the  parties,  for  which  reason  it  is 
insisted  the  demurrer  should  have  been  sustained. 

This  assignment  is  clearly  founded  on  a  misconception,  and 
is  wholly  untenable.  The  bill  does  not  set  up  a  different 
agreement  from  that  contained  in  the  deed  of  lease,  but  avers 
that  the  deed  of  lease  was  itself  procured  by  fraudulent  mis- 
representations. These  representations  were  of  material  things 
well  calculated  to,  and  doubtless  did,  induce  the  complainants 
to  execute  the  lease  to  Lewis  and  Preston,  thereby  seriously 
encumbering  a  very  valuable  property  without  any  correspond- 
ing benefit  to  the  lessors.  The  false  representations  thus  made 
by  the  lessees,  and  by  means  of  which  an  unconscionable  ad- 
vantage was  taken  of  the  lessors,  were  of  matters  peculiarly 
within  the  knowledge  of  the  lessees,  and  on  which  the  lessors 
relied  and  acted,  as  they  had  the  right  to  do;  and  they  were 
deceived  and  injured  by  them,  because  they  were  false.  These 
false  representations  were  not  held  out  as  opinions  merely,  but 
were  positive  affirmations  especially  adapted  to  the  end  in 
view,  which  was  to  obtain  the  lease  of  the  mining  privileges 
aforesaid.  By  these  means  they  obtained  the  deed  of  lease, 
but  the  lessors  got  nothing  in  return.  And  it  is  on  this  ground 
that  the  suit  was  brought  to  annul  the  deed.  It  is  of  every- 
day occurrence  that  courts  of  equity  cancel  contracts  on  such 
grounds:  See  1  Story's Eq.Jur., sec.  193, note;  Smithy.  Rieharda^ 
13  Pet.  26;  Adams's  Eq.,  p.  177;  2  Parsons  on  Contracts,  177; 
Grimm  v.  Byrd^  32  Gratt.  302;  LinhaH  v.  Foreman^  77  Va.  540. 
In  the  last-named  case,  at  page  545,  Hinton,  J.,  said:  '^  It  is 
not  necessary  that  the  misrepresentation  should  be  the  sole 
cause  of  the  transaction;  it  is  enough  that  it  may  have  con- 
stituted a  material  inducement."  And  in  Low  v.  Trundie^  78 
Va.  65,  the  same  judge  said:  ^'  If  one  represents  as  true  what 
is  false,  in  such  a  way  as  to  induce  a  reasonable  man  to  believe 
it,  and  the  representation  is  meant  to  be  acted  upon,  and  he  to 
whom  tbe  representation  is  made,  believing  it  to  be  true,  acts 
on  it,  and  thereby  sustains  damage,  there  is  ground  to  support 
an  action  of  deceit  at  law,  and  to  found  a  rescission  of  the 
transaction  in  equity.'' 
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It  matters  not  whether  the  party  making  the  representation 
knew  it  to  be  false  or  not,  so  the  other  party  relied  and  acted 
on  it,  as  he  had  a  right  to  do,  without  further  inquiry:  Broton 
V.  Rice,  26  Gratt.  473;  McMuUen  v.  Saunders,  79  Va.  366. 

2.  It  is  assigned  for  error  that  "  the  bill  should  have  been 
dismissed  at  the  hearing  upon  the  complainants'  own  testi- 
mony." 

This  assignment  presents  in  a  double  aspect  the  proposition 
announced  in  the  first  assignment  of  error.  In  one  sense,  it 
imputes  error  to  the  circuit  court  in  overruling  the  demurrer, 
and  holding  that  the  allegations  set  forth  in  the  bill  made  a 
proper  case  for  equitable  relief.  In  the  other  sense,  it  imputes 
error  to  that  court  in  holding  that  the  case  made  by  the  bill 
had  been  sustained  by  the  evidence.  The  first  aspect  of  the 
contention  has  been  already  sufficiently  considered.  But  it  is 
insisted  for  the  appellant  that  the  alleged  representations  were 
of  matters  of  expectation  or  opinion  only,  and  not  of  matters 
of  fact;  and  Kerr  on  Fraud  and  Mistake,  82,  is  cited  as  au- 
thority for  the  position  that  such  representations  '*go  for 
nothing,  though  they  may  not  be  true,  as  a  man  is  not  justi- 
fied in  placing  reliance  on  them."  But  on  pages  80,  81,  the 
same  author  says:  '*  No  man  can  complain  that  another  has 
relied  too  implicitly  on  the  truth  of  what  he  himself  states." 
And  so,  too,  this  court  held  in  Evil  v.  Fields  and  Thomas,  76 
Va.  694. 

In  Orimm  v.  Byrd,  supra^  Staples,  J.,  said:  "But  even  a 
matter  of  opinion  may  amount  to  an  affirmation,  and  be  an 
inducement  to  a  contract,  especially  where  the  parties  are  not 
dealing  upon  equal  terms,  and  one  of  them  has,  or  is  presumed 
to  have,  means  of  information  not  equally  open  to  the  other." 

However,  it  is  only  necessary  to  recall  the  representations 
already  set  forth  in  order  to  refute  the  contention  that  they 
are  merely  of  "  such  matters  of  expectation  and  opinion  as  go 
for  nothing,  though  untrue."  Briefly  restated,  the  case  in 
band  is  this:  The  lessees,  Lewis  and  Preston,  go  to  the  lessors. 
Trout  and  wife,  representing  that  they  are  about  entering  upon 
extensive  operations  in  mining  and  marketing  ores;  that  they 
have  the  means  at  hand  for  successfully  working  a  force  ca- 
pable of  mining  and  transporting  such  a  quantity  of  ore  daily 
that  the  royalty  thereon  would,  at  ten  cents  per  ton,  yield  the 
owners  of  the  property  not  less  than  ten  dollars  per  day,  col- 
lectible every  night,  if  desired,  and  promising  to  commence 
operations  in  sixty  days.    Upon  these  representations  they 
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secure  a  lease  for  twenty  years,  but  utterly  fail  to  comply  with 
their  promises,  and  when  isued  for  a  rescission  of  the  contract 
thus  procured,  they  oome  saying  for  defense,  **  These  represen* 
tations  were  mere  matters  of  opinion,  and  not  representations 
made  to  induce  the  contract,  or  upon  which  the  lessors  had  a 
right  to  rely."  To  countenance  such  a  defense  would  be  in 
effect  to  absolve  men  from  that  which  is  the  chief  bond  of 
society, — open,  honest  dealing  between  man  and  man. 

That  the  averments  of  the  bill  that  said  lessees  made  these 
representations  are  true,  satisfactorily  appears  from  the  evi- 
dence in  the  cause;  and  that  they  were  relied  on  and  chiefly 
induced  the  lessors  to  make  the  lease,  which  has  proved  so 
disastrous  to  them,  cannot  be  doubted  by  any  impartial  mind. 
These  representations  were  made  immediately  previous  to  the 
execution  of  the  lease,  and  the  fact  that  they  were  not  em- 
bodied in  the  writing  makes  them  none  the  less  reprehensible, 
or  less  likely  to  deceive  and  cheat.  And  certain  it  is,  they 
were  the  inducements  by  which  the  lease  was  obtained.  Nor 
are  they  in  conflict  with  anything  in  the  written  instrument  of 
lease.  The  lease  was  for  a  term  of  twenty  years;  yet,  looking 
to  its  nature  and  object,  it  cannot  be  contended  that  the  les- 
sees had  the  option  to  work  or  not  to  work  the  ore  mines  for 
an  indefinite  time,  and  thus  convert  what  was  designed  to 
yield  a  handsome  daily  income  to  the  lessors  into  a  mere  bar- 
rjen  encumbrance  on  his  land,  a  cloud  on  his  title,  an  incubus 
and  a  manacle  which  would  oppress  him  and  destroy  the 
marketable  value  of  his  land.  No  lease  of  land  for  a  rent, 
for  a  return  to  the  landlord  out  of  the  land  which  passes,  can 
be  construed  to  be  intended  to  enable  the  tenant  merely  to 
hold  the  lease  for  purposes  of  speculation,  without  doing  and 
performing  in  connection  therewith  what  the  lease  contem- 
plated. Such  a  construction  would  indeed  make  all  such 
contracts  a  snare  for  the  entrapment  and  injury  of  the  un- 
wary land-owner.  A  man  buying  and  .paying  for  land  may 
do  with  it  as  he  likes,  — work  it,  or  let  it  lie  idle.  But  a 
tenant  to  whom  land  passes  for  a  specified  purpose  has  no 
such  discretion;  he  must  perform  what  he  stipulated  to  do; 
and  if  he  has  obtained  the  lease  by  misrepresentation  and 
fraud,  the  lessor  may  have  it  rescinded  in  equity.  For  these 
reasons,  this  assignment  is  untenable. 

3.  The  third  assignment  is,  "that  the  circuit  court  erred  in 
cot  holding  that  the  complainants  were  estopped  from  setting 
up  their  claim  against  the  appellant  by  J.  M.  Trout's  promise 
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of  September  2, 1882,  to  dismiBS  this  suit."  Of  this  transac- 
tion the  version  of  both  parties  has  been  given  in  the  state- 
ment of  the  case.  The  admission  or  the  exclusion  of  the 
testimony  as  to  it  of  Chapman  and  F.  Rorer,  and  also  of  J. 
M.  Trout,  cannot  alter  the  character  of  that  transaction,  which- 
ever version  may  be  adopted.  Beyond  all  doubt,  it  was  only 
inchoate  and  executory,  and  not  consummated  and  executed* 
This  suit  was  not  dismissed,  but  was  merely  continued  to  the 
then  next  term.  And  the  order  for  the  fifty  dollars  was  not 
presented  or  paid,  but  was  returned  unpaid.  This  transac- 
tion, then,  was  not  an  accord  and  satisfaction  of  this  suit. 
^^Accord  is  a  satisfaction  agreed  upon  between  the  party  in- 
juring and  the  party  injured,  which,  when  performed,  is  a  bar 
to  all  actions  upon  the  same  account'':  8  61a.  Com.  315. 
This  is  a  suit  to  annul  a  specialty,  and  the  cause  of  action 
could  not  be  discharged  by  an  agreement  of  less  dignity: 
MiichM  V.  Rowley,  4  Denio,  414.  ''Accord  executory  is  no 
bar  to  the  prosecution  of  an  action.  Accord  with  tender  of 
satisfaction  is  insufficient'':  Id.;  and  Brooklyn  Bcmk  v.  De 
<jlrauWy  23  Wend.  842.  "Accord  to  be  good  must  be  exe- 
cuted": Russell  V.  LytUj  6  Id.  890;  22  Am.  Dec.  5S7 iMcKean 
V.  Reed,  Litt.  Sel.  Cas.  895;  12  Am.  Rep.  818. 

However,  the  appellant  does  not  contend  that  this  transac- 
tion was  a  settlement  of  this  suit  by  accord  and  satisfactiony 
but  only  that  it  estopped  the  complainants  from  persisting  in 
its  prosecution.  If  an  estoppel,  it  is  an  estoppel  in  pais^ 
''which  is  one  that  arises  from  the  acts,  conduct,  or  declara- 
tions of  a  person  by  which  he  designedly  induces  another  to 
alter  his  position  injuriously  to  himself":  1  Bouv.  Law  Diet. 
541.  It  is  founded  in  fraud:  Bispham's  Eq.,  sec.  282;  Bige- 
low  on  Estoppel,  sec.  437. 

But  this  promise  to  stop  the  proceedings  in  this  suit  was 
never  executed.  In  Oenrish  v.  Proprietors ,  26  Me.  384, 46  Am. 
Dec.  568,  the  supreme  court  of  that  state  said:  "That  was  but 
an  executory  agreement  never  executed.  Such  an  agreement 
does  not  estop  a  party  to  it  from  acting  in  such  a  manner  as 
to  violate  its  stipulations";  citing  Oibson  v.  Gibson,  15  Mass. 
106;  8  Am.  Dec.  94;  and  then  continued:  ''That  was  not  a 
sealed  agreement,  and  one  cannot  be  barred  by  an  estoppel  of 
his  right  to  an  estate  but  by  deed  of  record";  citing  Whitney  v. 
Holmes,  15  Mass.  152. 

In  its  answer  to  the  bill,  the  appellant  company  stated  its 
version  of  said  transaction,  to  which  it  is  not  pretended  that 
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Coit  or  itself  was  a  party,  or  was  present  at  its  occurrence,  and 
adds  that  a  short  time  thereafter  Coit,  being  informed  that 
this  suit  had  been  compromised  and  settled,  purchased  the 
interest  of  McCIanahan  and  others  in  this  lease,  and  that  sub- 
sequently the  Rorer  Iron  Company,  relying  upon  the  same 
assurances  of  compromise,  purchased  the  said  interest.  Now, 
this  statement  may  be  viewed  in  various  lights.  If  Coit  and 
the  Rorer  Iron  Company  had  been  informed  of  this  transac- 
tion, they  would  have  known,  or  might  have  learned,  that  the 
transaction  was  merely  inchoate, — that  the  suit  had  not  been 
dismissed  or  the  order  paid;  and  so  they  were  guilty  of  laches^ 
and  must,  as  the  amendment  to  the  bill  says,  *'take  the  lease 
subject  to  the  infirmities  of  the  title  of  the  lessees,  Lewis  and 
Preston." 

The  corporation's  answer  does  not  tell  us  who  it  was  that 
informed  Coit  that  this  suit  had  "been  compromised  and  set- 
tled," or  on  whose  "same  assurances  of  compromise"  the  com- 
pany relied.  It  is  not  intimated  that  the  complainants,  or 
either  of  them,  gave  that  information  or  made  those  assur- 
ances. Had  the  company  averred  and  proved  that  the  com- 
plainants so  informed  Coit,  or  so  assured  the  company,  the 
case  might  have  been  different.  But  there  is  no  such  aver- 
ment and  no  such  proof.  Coit  was  not  examined  as  a  witness, 
and  no  witness  hints  anything  of  the  kind,  nor  even  that  Coit 
ever  saw  J.  M.  Trout  or  the  note  to  his  counsel.  The  fair 
inference  is,  that  Preston  and  his  co-tenants  furnished  the 
information  and  made  the  assurances.  Preston  was  a  party, 
and  knew  this  suit  had  not  been  dismissed.  J.  M.  Trout  and 
wife  cannot  be  held  responsible  for  information  given  Coit,  or 
for  assurances  made  to  the  Rorer  Iron  Company  by  Preston 
and  his  co-tenants.  A  declaration  made  to  one  man  can  sel- 
dom be  made  to  influence  another,  who  is  absent  when  it  is 
made,  so  as  to  bind  the  declarant  as  by  estoppel, — because  it 
would  be  merely  secondary,  and  would  only  serve  to  put  the 
absent  man  on  inquiry,  and  to  make  it  his  duty  to  seek  in- 
formation from  the  primary  source.  In  this  instance,  inquiry 
would  necessarily  have  disclosed  the  utter  untruthfulness  of 
the  information. 

Preston's  co-grantors.  Chapman  and  F.  Rorer,  knew  the 
transaction  was  merely  executory.  All  that  were  interested, 
including  Coit,  had  heard  of  the  suit,  and  were  put  upon  in- 
quiry. Full  information  as  to  whether  the  suit  was  dismissed^ 
or  merely  continued,  was  easy  of  access.    There  were  Trout 
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and  his  counsel,  Ballard,  and  the  public  records.  Inquiry  is 
the  purchaser's  duty,  and  he  is  affected  with  all  knowledge  he 
would  have  obtained  had  he  opened  his  eyes  and  ears  and 
done  his  duty:  Wood  v.  Krebbs,  30  Oratt.  715.  If  Borer  was 
the  company's  president  when  it  made  the  purchase  and  re- 
ceived the  conveyance,  he  was  the  more  bound  to  ascertain 
the  true  status  of  the  suit,  the  pendency  and  object  of  which 
he  so  well  knew.  The  record  does  not  show  that  J.  M.  Trout 
ever  saw  or  heard  of  Coit,  or  communicated  with  him  in  any 
way,  or  did  or  said  aught  in  his  presence,  or  elsewhere,  with 
design  to  induce  him  to  do  any  act.  Coit  makes  no  such 
charge;  nor  does  he  testify  to  or  allege  any  fact  from  which 
such  a  charge  could  be  inferred.  Nor  has  he  complained  of 
the  decree  here  in  question.  He  was  not  a  complete  pur- 
chaser, never  having  paid  the  entire  purchase-money,  and 
could  not  and  did  not  make  the  defense  of  "  purchaser  for 
value  without  notice."  In  fact,  he  made  no  real  defense  of 
any  kind.  Nor  is  it  averred  or  proved  that  the  appellees, 
Trout  and  wife,-had  any  communication  with  the  appellant 
company  at  any  time. 

On  behalf  of  the  appellant,  it  is  insisted  that  its  claim  to 
favorable  consideration  is  much  enhanced  on  account  of  the 
magnitude  of  its  outlays.  But  the  record  shows  that  the  ap- 
pellant bought  the  Trout  lease,  with  much  other  mineral 
property,  in  January,  1883,  after  the  institution  of  this  suit, 
which  was  brought  in  August,  1882,  to  annul  that  lease  which 
the  lessees  had  fastened  upon  the  land  of  the  lessors,  the  ap- 
pellees here,  only  for  their  own  speculative  purposes;  and  that 
the  appellant  became  the  purchaser  of  said  lease,  with  full 
notice  of  the  pendency  of  the  suit,  and  of  its  object;  and  that 
in  fact  all  that  the  appellant  did  was  done  after  such  notice. 

This  Trout  lease  was  only  a  very  small  part  of  the  appel- 
lant's purchase.  The  ownership  of  this  lease  could  by  do 
means  have  been  the  inducement  to  build  its  short  line  of 
railroad,  because  the  railroad  was  begun  before  the  purchase 
of  the  lease.  At  all  events,  no  part  of  the  railroad  has  ever 
been  built  on  the  Trout  land,  and  no  expense  has  been  in- 
curred either  by  the  original  lessees  or  their  alienees  in  min- 
ing ore  upon  it.  In  fact,  the  fair  conclusion  from  all  the 
evidence  is,  that  the  numerous  other  leases  and  mineral  prop- 
erties embraced  in  the  appellant's  purchase  of  18th  of  Janu- 
ary, 1883,  were  the  real  inducements  to  the  outlays  made,  and 
that  the  Trout  lease  was  included  in  the  purchase  and  convey- 
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ance,  at  a  venture  for  what  it  might  be  worth.  We  are  there- 
fore of  opinion  that  the  circuit  court  did  not  err  in  not  holding 
that  the  complainants  were  estopped  from  prosecuting  this 
suit. 

In  the  view  taken  of  this  case,  there  is  no  occasion  for  pass- 
ing on  the  alleged  error  of  the  court  below  in  excluding  the 
testimony  of  certain  witnesses,  as  the  admission  of  the  testi- 
mony could  not  have  affected  the  result.  In  fact  the  case  has 
been  considered  in  the  light  of  all  the  evidence  offered  by  the 
defendants  in  the  court  below.  There  being,  then,  no  error  in 
the  record  of  which  the  appellant  can  complain,  ordinarily  the 
case  would  here  close  with  a  simple  afiSrmance  of  the  decree 
appealed  from;  but  the  appellees.  Trout  and  wife,  insist  that 
the  said  decree  is  erroneous  as  to  them,  and  ask  that  this  court 
will,  under  the  ninth  rule,  consider  the  whole  record,  and  so 
amend  the  decree  as  to  make  it  as  it  should  have  been  entered 
by  the  said  circuit  court. 

The  appellees,  however,  claim  that  the  court  below  erred  in 
excepting  from  the  operation  of  its  decree  canceling  the  lease 
executed  by  them  to  Lewis  and  Preston,  April  29,  1881,  one 
undivided  half  thereof,  thus  allowing  the  Rorer  Iron  Company 
the  full  benefit  of  the  defense  of  '*  purchaser  for  value  without 
notice,"  though  that  company  had  not  set  up  that  defense, 
either  by  its  petition,  or  by  answer  or  plea,  as  required  by  the 
settled  rule  of  practice. 

It  cannot  at  this  day  be  questioned  that  a  purchaser  for 
value  without  notice,  actual  or  constructive,  having  obtained 
a  conveyance,  will  not  be  affected  by  a  latent  equity,  whether 
by  lien  or  encumbrance,  or  trust  or  fraud,  or  any  other  claim; 
and  that  a  grantee  from  such  a  purchaser  stands  in  the  same 
position  as  his  grantor,  though  affected  with  notice  at  the  time 
of  the  grant.  Such  purchaser  must,  however,  be  a  complete 
purchaser;  that  is,  he  must  have  purchased  for  a  valuable 
consideration,  actually  paid  the  entire  purchase-money,  and 
received,  or  be  entitled  to  receive,  a  conveyance  before  such 
notice.  The  burden  rests  on  him  who  sets  up  this  defense  to 
prove  these  three  things,  and  the  proof  of  payment  must  be 
actual,  the  mere  recital  of  payment  in  the  deed  being  insuffi- 
cient. And  the  burden  of  affecting  such  a  purchaser  with 
notice  of  the  equity  rests  on  the  plaintiff:  2  Minor's  Insti- 
tutes, 877,  878;  2  Lead.  Cas.  Eq.  22,  33, 62,  100;  1  Story's  Eq. 
Jur,,  sec.  410;  Carter  v.  Carter^  21  Gratt.  241;  Lamar  v.  ^afe, 
79  Va.  147.    Bat  it  is  equally  clear  that  in  order  to  enable  a 
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defendant  to  avail  himeelf  of  the  benefit  of  this  defense  of 
'^  purchaser  for  value  without  notice,''  he  must  have  set  up  the 
same  by  his  plea  or  by  his  answer;  because  a  court  of  equity 
can  only  decree  on  the  case  made  by  the  pleadings,  though  the 
evidence  may  show  a  right  to  further  relief:  Mundy  v.  Vawter, 
3  Gratt.  495;  Kent  v.  Kenty  82  Va.  205;  Kerr  on  Fraud  and 
Mistake,  370,  371,  note,  where  that  author  says:  "A  defend- 
ant who  puts  in  an  answer,  but  does  not  set  up  the  defense  of 
purchaser  for  value  without  notice,  cannot  afterwards  set  up 
that  defense."  Therefore,  in  order  to  enable  a  court  of  equity 
to  give  a  defendant  the  advantage  of  such  defense,  it  is  essen- 
tial that  he  put  it  in  issue  by  his  pleadings;  otherwise  the 
court  cannot  consider  and  allow  it,  although  the  evidence  may 
show  that  he  could  have  maintained  that  defense  had  he  set 
it  up  by  his  plea  or  by  his  answer. 

In  Downman  v.  Rustf  6  Rand.  660,  Carr,  J.,  said:  "  A  pur- 
chaser who  claims  to  be  a  purchaser  for  value  without  notice 
must  expressly  deny  notice  in  his  answer,  though  it  is  not 
charged  in  the  bUl.  This  is  settled  law."  And  in  TomUrhs  v. 
MitcheU,  2  Rand.  430,  this  court  laid  down  the  same  rule  in 
nearly  the  same  language. 

In  the  English  notes  to  Basset  v.  Nosworthy^  2  Lead.  Cas.  Eq. 
25,  it  is  said  by  the  annotators:  '^  Notice  musi  be  denied, 
whether  charged  in  the  bill  or  not";  citing  Aston  v.  Curgon^ 
Weston  V.  Berkeley^  and  Brace  v.  Duchess  of  MarJboroughy  3  P. 
Wms.  244,  491.  And  iu  the  American  notes  to  the  same  case, 
at  page  100,  the  annotators  say:  ''Notice  must  be  denied  ex- 
plicitly, whether  it  is  or  is  not  averred  in  the  bill,  in  order  to 
put  the  fact  in  issue,  and  to  enable  the  opposite  party  to  estab- 
lish the  existence  of  notice  by  proof";  citing  Harris  v.  Fly,  7 
Paige,  422,  424;  Moore  v.  Clay^  7  Ala.  742,  751;  Downing  v. 
Smithf  3  Johns.  Ch.  345,  etc. 

In  Johnson  v.  Tovlmin^  18  Ala.  50,  it  was  held  that  ''  where 
defense  of  purchaser  for  value  without  notice  is  relied  on,  no- 
tice must  be  denied  fully  and  particularly,  though  it  be  not 
charged  in  the  bill." 

In  DousseU  v.  King^  7  Leigh,  393,  this  court,  per  Carr,  J., 
said  that  "the  defense  of  purchaser  for  value  without  notice 
may  be  made  by  answer  as  well  as  by  plea."  And  in  the  same 
case.  Tucker,  P.,  at  page  401,  said:  ''In  the  present  case  the 
defendants  allege  that  King's  purchase  and  acquisition  of  title 
were  without  notice  of  the  plaintiff's  claim.  The  allegation  is, 
indeed,  set  forth  in  the  answer,  and  not  by  way  of  plea;  but 
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the  industry  of  my  brother,  Carr,  has  presented  a  train  of  au- 
thorities which  show  that  the  defense  may  well  be  insisted  on 
by  way  of  answer."  This  decision  plainly  implies  that  this 
defense  must  be  set  up  either  by  plea  or  by  answer,  and  that 
if  set  up  by  neither,  it  cannot  be  made  by  mere  proof:  2  Lead. 
Cas.  Eq.  102;  1  Barbour's  Chancery  Practice,  375. 

To  further  multiply  authorities  to  sustain  a  rule  of  chancery 
practice  so  thoroughly  well  established  as  that  which  requires 
a  defendant  to  deny  notice  of  the  plaintiff's  claim  by  plea  or 
answer,  even  if  notice  be  not  charged  in  the  bill,  might  justly 
be  considered  as  superfluous.  But,  in  argument,  counsel  for 
the  appellant  deny  the  existence  of  the  rule,  or  at  least  its  ap- 
plication to  the  case  in  hand;  and  the  postulate  of  Carr,  J.,  in 
Downman  v.  Rv^sty  supra^  was  characterized  as  '^a  mere  dictum^ 
not  deciding  the  point";  and  Carter  v.  Allen,  supra^  is  cited  as 
authority  for  their  contention.  This  is  a  clear  misapprehen- 
sion of  counsel.  That  case  was  wholly  unlike  the  case  here. 
It  was  a  bill  to  impeach  a  decree  confirming  a  judicial  sale  of 
a  lunatic's  land,  on  the  ground  that  the  sale  to  the  nominal 
purchaser  was  "a  sham,"  and  the  committee  of  the  lunatic 
was  the  real  purchaser,  who,  by  express  statute,  was  forbidden 
to  become  such  purchaser.  And  in  discussing  the  pleadings  in 
that  case,  Christian,  J.,  in  delivering  the  unanimous  opinion 
of  the  court,  said:  '*  But  she  does  not  pretend  to  allege,  in  any 
form,  in  a  bill  of  unusual  length,  that  either  Garrett  or  Barks- 
dale  had  any  notice  of  the  fact  upon  which  she  relies  to  im- 
peach the  decree,  to  wit,  that  Carter,  and  not  Chapman,  was 
the  real  purchaser;  and  that  under  the  statute  the  sale  was 
therefore  void.  No  notice  to  them,  actual  or  constructive,  is 
charged  in  the  bill.  Nor  is  there  anything  in  the  proceedings 
or  decree  which  she  seeks  to  impeach  which  could  possibly 
bring  home  to  them  knowledge  of  the  alleged  legal  fraud." 
Thus,  so  far  from  there  being  in  the  case  of  Carter  v.  Alleuj 
supra^  anything  to  the  contrary,  that  case  expressly  refers  to 
the  rule  under  consideration,  and  fully  recognizes  and  sus- 
tains it. 

No  further  comment  on  Carter  v.  AUeUy  supra,  can  be  neces- 
sary. The  rule  in  question  is  in  reality  elementary.  It  grows 
logically  out  of  the  fact  that  the  defense  of  ^^  purchaser  for 
value  without  notice,"  however  presented,  whether  by  plea  or 
by  answer,  is  manifestly  a  confession  and  avoidance  of  the 
plaintiff's  claim, — the  avoiding  part  being  strictly  affirmative 
matter. 
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In  Boone  v.  ChileSy  10  Pet.  211,  the  supreme  court  of  the 
United  States,  treating  of  this  defense,  said :  "  It  is  setting  up 
new  matter  not  in  the  bill;  a  new  case  is  presented,  not  re- 
sponsive to  the  bill,  but  one  founded  on  a  right  and  title 
operating,  if  made  out,  to  bar  and  avoid  the  plaintiff's  equity, 
which  must  otherwise  prevail.  The  answer  setting  it  up  is  no 
evidence  against  the  plaintiff,  who  is  not  bound  to  contradict 
or  rebut  it." 

In  the  case  at  bar,  the  complainants  file  their  bill  against 
their  lessees,  alleging  that  they  procured  the  deed  of  lease 
through  fraud.  The  appellant,  the  Rorer  Iron  Company,  filed 
its  petition  reciting  the  lease  and  the  intermediate  alienations 
whereby  it  became  its  sole  owner,  insisting  that  by  J.  M. 
Trout's  promiBe  to  dismiss  the  suit  the  complainants  were 
estopped  to  prosecute  the  same,  and  praying  that  itself  and 
the  intermediate  alienees  be  made  parties.  The  bill  was 
amended,  making  these  alienees  parties,  and  charging  them 
with  acquiring  the  lease  subject  to  all  the  infirmities  of  the 
title  of  the  original  lessees.  The  company  answered,  again 
reciting  the  lease,  giving  the  lessees'  version  of  its  execution, 
insisting  on  the  alleged  estoppel,  and  stating  that  Coit  had 
been  informed  that  the  suit  had  been  settled,  and  that  he  had 
purchased  the  lease,  and  that  itself,  the  appellant  company, 
relying  on  the  same  assurances,  had  purchased  it  from  him 
and  made  its  outlays.  But  nowhere  does  the  company's  an- 
swer set  up  the  defense  of  '^  purchaser  for  value  without  no- 
tice," whether  by  reason  of  itself  being  such  purchaser,  or  by 
reason  of  its  being  the  grantee  of  such  purchaser.  And  yet  it 
is  insisted  for  the  appellant,  and  was  held  by  the  circuit  court, 
that  the  said  company  could  avail  itself  of  such  defense,  al* 
though  it  had  not  set  it  up. 

In  fact,  the  record  discloses  that  the  very  idea  of  such  de- 
fense never  occurred  to  said  company.  And  very  naturally 
the  idea  did  not  occur  to  it,  not  only  because,  as  appears  as 
well  from  its  own  admissions  as  from  the  evidence,  it  did 
itself  have  notice  of  the  complainants'  claim,  but  also  be- 
cause of  the  fact — seemingly  well  known  to  the  company 
through  its  president — that  all  tlie  intermediate  alienees  had 
such  notice,  or  at  least  had  ample  opportunity  of  acquiring  it, 
from  the  very  peculiar  nature  of  this  transaction  and  its  at- 
tendant circumstances. 

First,  it  was  a  mere  lease  for  years — not  a  conveyance  in 
fee — of  land,  the  consideration  whereof  was  a  rent  payable 
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out  of  the  land  in  the  shape  of  a  bonus  on  every  ton  of  ore 
mined  thereon;  secondly,  the  admitted,  visible,  and  notorious 
circumstance  that  from  the  date  of  the  lease  up  to  the  day 
before  the  deposition  of  the  stockholder  and  alienee,  McClana- 
han,  in  November,  1883, — long  after  the  dates  of  all  the  con- 
veyances,— no  ore  had  been  mined  on  Trout's  land  under  this 
lease;  and  thirdly,  the  additional  well-known  circumstance 
that  the  lessees,  Lewis  and  Preston,  were  not  in  possession  of 
the  leased  premises  when  they  conveyed  the  same  to  these 
alienees.  These  things  surely  were  enough  to  put  any  pru* 
dent  intended  purchaser  on  inquiry,  which  inquiry  it  was 
their  duty  to  tnakc  before  purchasing  the  lease,  and  which  in- 
quiry, had  it  been  made,  could  not  have  failed  to  discover  to 
them  all  about  the  plaintiffs'  claim. 

It  is  well-settled  law  that  whatever  puts  a  purchaser  on 
inquiry  is  equivalent  to  notice.  Possession  of  the  property  by 
a  person  other  than  the  vendor  is  universally  regarded  as  suffi- 
cient to  put  a  purchaser  on  inquiry,  and  to  affect  him  with 
knowledge  of  the  claims  of  the  possessor:  Baynard  v.  Norrisy 
5  Gill,  468;  46  Am.  Dec.  647;  Pendleton  v.  Fay,  2  Paige,  202; 
Oraffv.  Caatlemanf  5  Rand.  207;  16  Am.  Dec.  741;  Baxter  v. 
Sewell,  3  Md.  341;  Wood  v.  Krebba,  30  Grutt.  708.  "Posses- 
sion of  land  is  notice  of  the  possessor's  claim  to  it,  because  the 
tenant  must  abide  by  his  answers  to  the  interrogations  of  one 
about  to  buy":  2  Lead.  Gas.  Eq.  50,  lOO;  180,  and  Mr.  Jus- 
tice Baldwin  in  Boone  v.  ChileSy  supra. 

There  can  be,  then,  no  reason  for  hesitating  as  to  the  pro- 
priety of  holding  that  the  inferences  necessarily  deduciblo 
from  theje  pregnant  circumstances  arc  more  than  sufficient  to 
affect  with  notice  the  four  grantors,  McClanahan,  Chapman, 
Rorer,  and  Green,  the  fifth  grantor  being  Preston.  The  an- 
swer, containing  only  affirmative  matter  not  responsive  to  any 
allegation  in  the  bill,  can  furnish  no  evidence  to  support  the 
testimony  of  the  single  witness.  Chapman,  who,  speaking  fur 
himself  alone,  denied  that  he  had  such  notice. 

The  others,  except  Green,  who  did  not  make  oath  to  or  sign 
the  answer,  were  all  examined  as  witnesses  for  the  appellant, 
but  were  not  questioned  on  the  point  of  notice.  Rorer,  it  is 
admitted,  was  not  a  complete  purchaser.  Preston,  the  origi- 
nal lessee,  of  course  had  notice.  All  five  were  tenants  in 
common.  The  conclusion  is  irresistible  that  all  of  them  were 
alike  aware  of  the  complaints  of  Trout  against  his  lessees^ 
Lewis  and  Preston. 
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And  now  recurring  to  the  answer  of  McClanahan,  Rorer, 
Chapman,  and  Green,  whereby  they  did  attempt  to  present, 
but  in  their  own  behalf  only  (for  they  made  no  allusion  what- 
<;ver  either  to  Coitor  to  the  Rorer  Iron  Company),  the  defense 
of  purchaser  for  value  without  notice,  it  has  been  seen  that 
that  answer  was  insufficient  for  that  purpose,  even  if  it  had 
been  clearly  established  by  proof,  inasmuch  as  it  omitted  to 
make  the  essential  averment  that  at  the  time  of  the  execution 
of  the  conveyances  to  these  respondents  their  grantors  were  in 
possession  of  the  premises  conveyed.  In  Baynard  v.  NorriSj 
supraj  the  supreme  court  of  Maryland  said:  "It  cannot,  at 
this  late  day,  be  doubted  that  a  defendant,  being  a  bona  fide 
purchaser  for  value  without  notice,  can  defend  himself  against 
a  complainant  asserting  a  prior  equitable  claim,  by  way  of 
answer  as  well  as  by  the  usual  plea  in  bar  founded  upon  such 
a  purchase.  But  to  render  such  a  defense  available  at  the 
trial,  the  answer  must  contain  an  averment  of  every  material 
fsLci  requisite  to  sustain  such  a  plea  if  demurred  to.  Does  the 
answer  of  Morris  and  Jones  contain  all  such  material  aver- 
ments? is  therefore  the  obvious  inquiry  to  be  made  in  this  case. 
It  does  sufficiently  state  some  of  the  facts  indispensable  to 
such  a  plea,  to  wit,  the  transfer  of  the  legal  title,  the  bona  fides 
of  the  transaction,  a  valuable  consideration  paid,  and  its  pay- 
ment before  they  had  notice  of  the  plaintiff's  claim.  But  the 
answer  has  omitted  to  state  one  essential  fact,  to  wit,  that  the 
grantor  was  at  the  time  of  the  conveyance  possessed  of 
the  premises  conveyed";  and  cited  Equity  Draftsman,  449; 
3  Sugden  on  Vendors,  345,  346;  Daniels  v.  Davidson,  16  Ves. 
247. 

In  Boone  v.  ChileSj  eupraj  the  supreme  court  of  the  United 
States,  speaking  of  this  defense,  said:  "lu  setting  it  up  by 
plea  or  answer,  it  must  state  the  deed  of  purchase,  that  the 
vendor  was  in  possession,"  etc.  All  the  authorities  seem  to 
concur  in  holding  that  if  the  purchaser  does  not  file  his  plea, 
but  submits  to  answer,  he  must  answer  fully  setting  up  the 
esbentials  of  the  plea:  2  Lead.  Cas.  Eq.  26,  27;  1  Barbour's 
Chancery  Practice,  375,  386,  note  3;  4  Minor's  Institutes,  old 
ed.,  1177.  And  they  fully  sustain  the  position  taken  here, 
that  the  answer  of  tiiese  intermediate  grantors  of  the  Rorer 
Iron  Company  does  not  sufficiently  set  up  the  plea  of  pur- 
chaser for  value  without  notice,  even  in  their  own  behalf,  and 
of  course  it  could  avail  naught  in  behalf  of  said  company,  to 
which  it  makes  no  allusion,  and  which  did  not  even  attempt 
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to  Bet  up  8ucL  defense  for  itself,  or  to  refer  to  the  answer  of  its 
co-defendants. 

The  defense,  then,  of  purchaser  for  value  without  notice  was 
not  put  in  issue  by  the  pleadings  in  this  cause.  And  even  if 
the  evidence  had  clearly  proved — which  it  did  not  do — that 
the  defendants,  or  any  of  them,  could  have  maintained  such 
defense  as  to  the  whole,  or  as  to  any  part  of  the  Trout  lease, 
yet  the  court  below  could  not  award  relief  on  such  ground,  in- 
asmuch as  it  was  bound  to  confine  its  decree  to  the  case  made 
by  the  pleadings.  "A  party  is  not  allowed  to  state  one  case 
in  a  bill  or  answer,  and  make  out  a  different  one  by  proof," 
says  Mr.  Justice  Baldwin,  in  Boone  v.  ChUea,  supra. 

For  these  reasons  we  are  clearly  of  opinion  that  though  the 
circuit  court  did  not  in  its  decree  complained  of  commit  any 
error  of  which  the  appellant  can  complain,  yet  it  did  err  in 
excepting  from  cancellation  the  one  undivided  half  of  the 
lease  which  the  appellees.  Trout  and  wife,  executed  on  the 
29th  of  April,  1881,  to  Lewis  and  Preston,  and  which  passed 
from  them  to  McClanahan  and  others  through  Coit  to  the  ap- 
pellant, and  in  decreeing  that  McClanahan,  Chapman,  and 
Green  recover  of  the  complainants  their  costs  by  them  in  that 
court  about  their  defense  in  that  behalf  expended;  and  that 
for  this  error  the  said  decree  must  be  reversed  in  favor  of  the 
said  appellees,  Trout  and  wife,  and  be  amended  and  corrected 
so  that  it  will  operate  to  cancel  the  said  entire  lease,  with 
costs  to  the  appellees,  and  that  the  same,  so  amended  and  cor* 
rected,  be  affirmed. 

Decree  amended  and  affirmed. 


Falsb  Refbbsentations  Which  Operatb  ab  an  Ikduoemsnt  to  entei 
into  the  contract  will  operate  to  a^oid  it:  Henderson  v.  San  Anionh  etc  R,  R. 
Co.,  67  Am.  Dec.  675;  Rimer  ▼.  Dugan,  77  Id.  687,  and  notes. 

Estoppel  in  Pais  ib  Dkvinbd  in  Wexnatdn  v.  NcOkmal  Bank,  5  Am.  St. 
Rep.  23,  and  note  28. 

Erroneous  Rejection  of  Evidenob  Which  could  not  Affect  Result  ia 
not  ground  for  reversal  of  judgment:  KkUng  v.  Shaw,  91  Am.  Dec  645,  and 
note. 

Defense  of  Bona  Fide  Purchaser  must  be  Pleaded,  and  must  be  aet 
forth  with  certainty  and  particularity:  Cummin ffs  v.  Coleman,  62  Am.  Deou 
402;  JharU  r.  Agnea,  65  Id.  314;  Weber  v.  Rothacldld,  15  Or.  385. 

Possession  bt  Person  Other  than  Vendor  is  Sufficient  to  put  par> 
chaser  on  inquiry:  See  Knapp  v.  Baiiey,  1  Am.  St.  Rep.  295,  and  note. 
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Vaught  v.  Bideb. 
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Z4UM  OF  MoNXT  TO  DEBTOR  TO  Pat  USURIOUS  Debt  witb  Is  Hot  aftofod 
with  the  illegality  in  the  Qsarions  loan,  where  ^he  aecarity  for  that  loaa 
ii  aatisfied  and  extrngniahed,  and  that  for  the  new  loan  is  giren  upon  a 
new  consideration,  and  is  a  wbully  different  and  distinct  ohligatioii» 
eren  though  the  lender  knows  that  the  original  loan  was  nsarioQi  and  is 
ttware  of  the  borrower's  object  in  obtaining  the  new  loan. 

tTo  Dnnr  Ck>irnHUANOB,  on  Monoir  to  Dissolyb  iKjunonoH  Bonunr* 
nro  Sale,  is  Error,  where  the  motion  for  such  continnanoe  is  madi 
by  the  complainant  to  enable  him  to  complete  his  proofs,  and  is  sup- 
ported by  an  affidavit  to  the  effect  that  he  has  additional  and  material 
«vidAnoe  to  take  in  the  case,  which  will  show  that  the  notice  of  sals  it 
dsfaetive,  and  which,  up  to  this  time,  he  has  been  unable  to  tak%  al- 
though he  has  used  due  diligence  in  perfecting  his  proofs. 

Bill  to  enjoin  a  sale.    The  opinion  states  tbe  case. 

F.  8.  Blair ^  for  tbe  appellant. 

Croeketf  HoJbrookj  and  TliomaSj  for  the  appellees. 

LswiSy  President  That  every  security  for  a  usurious  debt, 
bowever  often  renewed,  is  afifected  by  the  original  illegal  con- 
eideration,  is  a  proposition  well  established  and  undisputed: 
Drake's  Ea^r  v.  Chandler,  18  Gratt  909;  98  Am.  Dec.  762; 
Walker  v.  Bank  of  WaehingUmj  3  How.  62.  In  the  present 
case,  however,  as  presented  by  the  record,  we  agree  with  the 
circuit  judge  that  whatever  may  have  been  the  nature  of  the 
transactions  between  the  appellant  and  Lambert,  which  are 
charged  to  have  been  usurious,  the  vice  of  usury  does  not 
enter  into  the  transactions  between  the  appellant  and  Fisher. 
Indeed,  the  bill — to  which  there  was  a  demurrer — does  not 
charge,  in  terms,  that  the  Fisher  debt  is  tainted  with  usury, 
but  charges  that  Fisher  assumed  the  payment  of  the  Lambert 
debt  with  knowledge  of  its  usurious  nature.  It  also  charges 
that  Fisher  *'  offered  to  purchase  "  the  Lambert  debt,  but  it 
does  not  charge  that,  in  point  of  fact,  he  did  purchase  it,  or 
that  he  acquired  any  interest  in  it.  True,  it  is  charged  that 
the  Lambert  and  the  Fisher  debts  are  the  same, — that  the  lat- 
ter is  merely  a  substitution  or  renewal  of  the  former.  But  this 
is  a  conclusion  not  warranted  by  any  facts  set  forth  in  the  bill. 
Hence,  there  was  no  error  in  not  directing  an  issue  under  the 
statute  to  try  whether  or  no  the  Fisher  debt  is  usurious,  since 
there  is  nothing  in  the  bill  upon  which  such  an  issue  could 
bave  been  properly  directed:  Code  1878,  c.  187|  sec.  12. 

Am.  St.  Bar..  Vol.  V.  — » 
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This  is  conclusive  of  the  case  upon  the  question  of  usury. 
And  if  we  look  into  the  evidence,  the  deposition  of  the  appel* 
lant  himself  negatives  the  position  taken  in  the  petition  for 
appeal,  and  shows  the  following  facts:  That  on  the  17th  of 
July,  1883,  he  was  indebted  to  Lambert  in  a  sum  amounting 
to  about  $1,600,  evidenced  by  bond,  the  payment  of  which 
was  secured  by  a  deed  of  trust  on  a  tract  of  land  in  Wythe 
County;  that   Lambert  being  about  to  enforce  the  deed  of 
trust,  he  (the  appellant)  applied  to  Fisher,  who  was  a  stranger 
to  the  original  transaction,  for  a  loan,  and  thereupon  took  from  ^ 
him  an  assignment  of  certain  notes  and  bonds  held  by  Fisher  . 
on  Lambert,  which  aggregated  the  sum  of  $1,496,  and  at  the 
same  time  received  from  Fisher  four  dollars  in  money,  making 
in  all  the  exact  sum  of  $1,500;  that  for  this  sum  he,  on  the 
same  day,  executed  his  bond  to  Fisher,  payable  two  years 
after  its  date,  and  bearing  six  per  cent  interest,  and  secured 
the  same  by  a  deed  of  trust  on  the  tract  of  land  above  men- 
tioned.   And  in  answer  to  a  direct  question  he  says,  emphat-  ^ 
ically:  ''I  do  not  claim  that  there  was  usury  between  me  and 
Mr.  Fisher.    I  only  claim  there  was  usury  between  me  and 
Lambert."    He  also  testifies  that  the  notes  and  bonds  he 
got  from  Fisher  ''went  to  satisfy  the  Lambert  debt,"  and  that 
he  paid  it.    He  does  not  say  that  there  was  any  purchase  or 
assignment  of  the  debt,  or  that  Lambert  was  a  party  to  the 
transactions  between  himself  and  Fisher,  or  that  the  latter 
acquired  any  interest  whatever  in  the  debt;  and  the  presump- 
tion is,  though  he  does  not  say  so,  that  the  bond  evidencing 
the  debt  was  surrendered  and  canceled, — all  of  which  shows 
that  the  debt  was  satisfied  and  extinguished,  and  that  the 
Fisher  bond  was  given  upon  a  new  consideration,  and  is  a 
wholly  difierent  and  distinct  obligation.    Nor  does  the  fact  that 
Fisher  had  notice  that  the  debt  was  usurious,  and  that  he  was 
aware  of  the  appellant's  object  in  taking  the  assignment  of 
the  notes  and  bonds  above  mentioned,  alter  the  case  in  the 
slightest  degree.    This  is  too  plain  to  require  discussion:  Coff- 
man  and  Bruffy  v.  Miller  &  Co.y  26  Gratt.  698;  Drake^s  Ea?r  v. 
Chandler,  18  Id.  909;  98  Am.  Dec.  762. 

We  are  of  opinion,  however,  that  there  was  error  in  over- 
ruling the  motion  of  the  complainant  to  continue  the  case  to 
enable  him  to  complete  his  proofs.  Upon  this  point  the  re- 
cord shows  that  on  the  twenty-eighth  of  January,  1887,  the 
further  taking  of  testimony  was  continued  by  consent  of 
parties  until  the  thirty-first  of  the  same  month,  and  that  on 
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the  twenty-ninth  of  the  same  month  the  motion  to  dissolve 
the  injunction,  theretofore  awarded  to  restrain  the  advertised 
sale  of  the  land  under  the  Fisher  deed  of  trust,  was  heard, 
pursuant  to  notice,  by  the  circuit  judge  in  vacation;  that  the 
complainant  appeared  and  moved  to  continue  the  motion  un- 
til the  hearing  at  the  following  (March)  term,  calling  attention 
to  the  agreement  to  continue  the  taking  of  testimony  to  a 
future  day,  and  further  supporting  his  motion  by  affidavit  to 
the  effect  that  he  had  additional  and  material  evidence  to 
take  in  the  cause,  which  up  to  that  time  he  had  been  unable 
to  take,  although  he  had  used  due  diligence  in  perfecting  his 
proofs.  The  motion  to  continue,  however,  was  overruled,  and 
the  injunction  was  dissolved,  because,  as  recited  in  the  order, 
''  it  appears  from  the  bill,  as  well  as  the  testimony  of  the  com- 
plainant, that  the  transactions  between  the  complainant  and 
Fisher  were  not  usurious,  whatever  may  have  been  the  nature 
of  the  transactions  between  the  complainant  and  Lambert." 

This  would  be  good  ground  for  dissolving  the  injunction  if 
the  bill  had  prayed  for  relief  on  the  ground  of  usury  alone. 
But  such  is  not  the  case.  A  copy  of  the  Fisher  deed  of  trust 
is  exhibited  with  the  bill,  from  which  it  appears  that  it  was 
stipulated  in  the  deed  that  a  sale  under  it  shall  not  be  made 
until  after  thirty  days'  notice  of  the  time,  place,  and  terms  of 
sale  shall  have  been  given  by  posting  notices  at  the  front  door 
of  Wythe  court-house,  ''  and  in  such  other  manner  as  the  said 
Vaught  [the  complainant]  may  desire."  And  the  bill  alleges, 
as  one  of  the  grounds  upon  which  an  injunction  is  prayed  for, 
that  only  one  notice  of  the  proposed  sale  had  been  posted,  and 
that  at  ibe  front  door  of  the  court-house,  eighteen  miles  distant 
from  the  land,  and  that  "  the  complainant  had  no  knowledge 
of  the  proposed  advertisement,  and  was  not  consulted  in  re- 
gard to  the  same." 

This  allegation  is  not  denied  in  the  answers,  and  if  it  shall 
be  established  by  proof,  the  facts  alleged  will  entitle  the  com- 
plainant to  an  injunction  to  prevent  the  sale  until  proper 
notice  shall  have  been  given.  For,  under  the  terms  of  the 
deed,  the  complainant  has  the  right  to  give  reasonable  direc- 
tions as  to  the  manner  of  advertising  notice  of  sale,  and  hence 
there  can  be  no  proper  advertisement  until  he  has  had  the 
opportunity  of  exercising  the  privilege  in  respect  thereto  stip- 
ulated for  in  the  deed.  The  motion  to  continue  ought,  there- 
fi>re»  to  have  been  granted,  and  for  this  error  the  decree  must 
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be  reversed,  the  injunction  reinstated,  and  the  cause  remanded 
for  further  proceedings,  in  conformity  with  this  opinion. 
Decree  reversed.  

What  Contracts  are  Usubious  is  the  sabject  of  the  notee  to  Dam»  t. 
Oarr,  65  Am.  Dec.  391-400,  and  to  SylvuUr  v.  8wan^  81  Id.  736-738. 

Right  to  Continuamobs  in  Ciyil  Caubis  is  folly  dixwed  in  the  note 
to  8U9en»on  t.  Sharwoodf  74  Am.  Dec  141-151. 
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Railway  Company. 
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Rahboab  Company  cannot  Evade  its  Legal  LLABmrr  iob  Injubzbs 
Oausbd  bt  Nbgliobnt  Operation  of  its  road  by  voluntarily  oonveying 
and  soireadering  indefinitely  to  mortgage  trostees  of  its  own  aeleotion 
its  road  and  franchiaes,  where  there  is  no  statatoiy  provisioin  anthorix- 
ing  or  regulating  the  transfer  and  surrender. 

Trespass  on  the  case.    The  opinion  states  the  facts. 

S.  F.  Beach  and  John  M.  Johnson^  for  the  plaintiff  in  error. 

Francis  L,  Smithy  for  the  defendant  in  error. 

Fauntleroy,  J.  This  action  is  trespass  on  the  case,  to  re* 
cover  damages  from  the  defendant  for  the  destruction  of  the 
plaintiff's  property  by  fire  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  company's  agents  and  servants. 
There  was  a  demurrer  to  the  evidence,  and  damages  to  the 
amount  of  eighteen  hundred  dollars  were  assessed  by  the  jury 
for  the  plaintiff,  subject  to  the  judgment  of  the  court  on  the 
demurrer  to  the  evidence.  Judgment  on  the  demurrer  was 
given  for  the  defendant,  the  court  holding  that  as  the  defend- 
ant's railroad,  at  the  time  of  the  burning,  was  operated  by 
trustees  under  a  deed  of  trust,  the  company  itself  was  not 
responsible.  This  ruling  of  the  court  is  assigned  as  error,  and 
this  is  the  only  question  in  the  case. 

It  is  proved  by  the  evidence  in  the  record,  and  admitted  by 
the  demurrer  to  the  evidence,  that  the  plaintiff's  property  (his 
fencing,  timber,  and  grass)  was  extensively  and  repeatedly, 
as  alleged  in  the  declaration,  destroyed  by  fires  caused  by  the 
negligent  operation  of  the  locomotives  running  over  the  rail- 
road of  the  defendant  company;  but  the  defense  is  set  up  by 
the  company,  and  sustained  by  the  court,  that  at  the  time  of 
the  injury  inflicted,  in  1880  and  1881,  the  railroad  property 
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of  the  defendant  company  was  in  the  possesfiion  of  and  being 
operated  by  the  truBtees  in  a  deed  of  trust  executed  by  the 
defendant  in  June,  1866,  the  said  trustees  having  taken  pos* 
session  of  the  road,  and  controlled  and  operated  it  since  De- 
cember, 1872.  No  evidence  was  offered  to  prove,  nor  was  it 
pretended,  that  the  surrender  of  the  possession  and  control 
and  operation  of  the  road  by  the  company  to  the  said  trustees 
was  in  any  way  or  form  involuntary  or  compulsory;  nor  was 
there  any  effort  or  evidence  to  prove  that  the  public  at  any 
time  had  notice,  either  actual  or  constructive,  of  such  transfer 
or  surrender.  The  proof  simply  was,  that  the  trustees,  during 
the  period  named,  had  the  possession  and  operation  of  the 
road.  The  defendant,  the  Alexandria  and  Fredericksburg 
Railway  Company,  was  chartered  by  the  general  assembly  of 
Virginia,  February  3,  1864,  and  its  charter  was  amended  by 
an  act  approved  June  4,  1870.  By  its  charter  and  by  the 
presumption  of  law  it  is  bound  to  all  its  obligations  and  duties 
to  the  public,  and  it  is  the  party  prima  facie  responsible  for 
injuries  to  persons  or  property  caused  by  its  negligence  in  the 
operation  of  its  road;  and  being,  a  priori^  so  bound  and  liable, 
it  remained  so  until  by  its  own  burden  of  evidence  every  basis 
for  the  presumption  had  been  completely  removed.  The  de- 
fendant company,  claiming  exemption  from  its  presumptive 
legal  liability  for  the  proved  and  admitted  injury  caused  by 
the  operation  of  its  road,  under  the  plea  of  a  previous  surren- 
der of  the  possession,  control,  and  operation  of  its  road  to  its 
own  selected  agents,  it  is  bound  to  show  its  legal  authority  for 
the  deed  of  trust  or  contract  by  which  it  could  shift  its  legal 
liability  and  transfer  to  its  own  trustees  the  performance  of 
duties  which  it  assumed  by  the  acceptance  of  its  charter, — 
the  performance  of  which  duties  was  the  consideration  for  the 
grant  of  its  charter;  and  having  shown  so  much,  if  it  were 
possible  in  the  case,  it  remains  for  it  further  to  show  that  the 
surrender  or  transfer  in  time,  manner,  and  circumstance  was 
such  as  to  exonerate  it  from  subsequent  responsibility  to  the 
public  for  the  manner  and  consequences  of  the  discharge  of 
its  charter  duties  and  obligations. 

The  decisions  are  numerous  in  which  railroad  companies 
have  been  held  exempt  from  liability  for  injuries,  torts,  or 
breaches  of  contract  growing  out  of  the  operation  of  their 
road  in  the  hands  of  mortgage  trustees;  but  the  cases  were 
those  in  which  the  power  to  mortgage  was  conferred  by  char- 
ter, and  where  the  possession  of  the  trustees  was  adverse  to 
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the  company  and  the  result  of  proceedings  in  tnvttum, — casei 
arising  in  those  states  where  special  statutes  existed  author- 
izing and  regulating  the  surrender  and  transfer  of  a  company's 
road  and  franchises  to  trustees  for  the  benefit  of  creditors.  In 
an  elaborate  note  by  the  editor  of  the  American  Decisions 
{Coe  V.  Columbus  R.  R.  Co.^  73  Am.  Dec.  648),  on  '^ railroad 
corporation's  power  to  transfer  its  franchises  and  property," 
where  the  authorities  on  the  subject  are  collected  and  com- 
pared, the  cases  of  Hall  v.  Railroad,  21  Law  Rep.  138  (quoted 
and  relied  on  in  brief  of  counsel  for  defendant  in  error),  and 
of  Railroad  v.  Metcalfe,  4  Met.  (Ky.)  200  (also  cited  for  de- 
fendant in  error),  are  specially  noticed  as  conflicting  with 
other  decisions  upon  the  subject,  and  preference  is  given  to 
4*he  other  decisions  as  expressing  the  correct  view  of  the  law. 
In  the  case  of  Coe  v.  Raiiroad  Co,,  10  Ohio  St.  375,  75  Am. 
Dec.  518  (also  quoted  by  the  defendant  in  error),  the  court 
held  that  the  company  could  mortgage  its  franchise  to  take 
toll  and  to  maintain  the  railway,  because  of  distinct  legisla- 
tive authority  so  to  mortgage  the  franchise. 

The  question  in  this  case  under  review  is,  whether  in  this 
state,  where  there  is  no  statutory  provision  authorizing  or 
regulating  the  transfer  and  surrender  of  its  road,  the  company 
defendant  can  escape  liability  for  a  proved  injury  by  showing 
a  previous  voluntary  surrender  to  mortgage  trustees,  and  in- 
definitely substitute  those  trustees  for  the  company  in  the 
exercise  of  their  corporate  rights  and  franchises,  and  the  dis- 
charge of  their  charter  obligations  to  the  public,  so  as  to 
exonerate  the  company  from  liability  for  injuries  infiicted  in 
the  operation  of  the  road  upon  the  persons  or  property  of  the 
public.  To  affirm  this  question  would  be  to  place  the  public 
at  the  mercy  of  collusive  arrangements  by  which  the  ends  of 
justice  would  all  be  defeated,  and  would  conflict  with  every 
principle  and  analogy  of  the  law  of  Virginia. 

A  railroad*  company  in  Virginia  is  a  quasi  public  corpora- 
tion, which,  whatever  it  may  do,  cannot,  by  its  own  voluntary 
contract  or  collusion,  surrender  its  functions  and  responsibili- 
ties to  agents  or  trustees  of  its  own  selection,  living,  it  may  be 
(and  as  in  this  case  is  the  fact,  by  the  record),  outside  the 
limits  of  the  state,  beyond  the  reach  of  its  tribunals  and  its 
process,  with  no  one  in  the  stat«  to  respond  to  the  demands 
for  the  wrongs  and  injuries  done  to  its  citizens,  howsoever 
grievous  or  heinous  they  might  be:  See  1  Wood  on  Railway 
Law,  sec.  6^  pp.  9, 10;  2  Id.,  sec.  846)  p.  1892;  Thomas  v.  Rail-' 
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road  Co.f  101  U.  S.  71;  1  Rorer  on  Railroads,  238;  Pierce  on 
Railroads,  496,  and  note.  The  franchises  and  powers  of  such 
a  company  are  in  large  measure  designed  to  be  executed  for 
the  public  good,  and  this  exercise  of  them  is  the  considera- 
tion for  granting  them.  A  contract  by  which  the  company 
renders  itself  incapable  of  performing  its  duties  to  the  public, 
or  attempts  to  absolve  itself  from  its  obligations,  without  the 
consent  of  the  state,  violates  its  charter,  and  is  forbidden  by 
public  policy:  Thomas  v.  Railroad  Co.j  supra.  ''  Such  corpo- 
rations are  created  ....  to  answer  the  public  good,  .... 
and  cannot,  therefore,  by  mere  common-law  authority,  divest 
themselves  by  direct  act  of  their  capacity  to  discharge  the 
duties  to  the  public  which  devolve  upon  them;  and  as  a  se- 
quence thereto,  cannot  do  that  which  may  indirectly  lead  to 
the  same  thing;  as,  for  instance,  make  a  mortgage,  which,  by 
foreclosure  and  sale,  may  end  in  bringing  about  the  inhibited 
result":  1  Rorer  on  Railroads,  238. 

In  Pierce  on  Railroads,  496,  it  is  said:  ''  The  company  can- 
not, according  to  the  current  of  the  decisions,  without  special 
authority  of  statute,  alienate  its  franchise  or  property  acquired 
tinder  the  right  of  eminent  domain  or  essential  to  the  perform- 
ance of  its  duty  to  the  public,  whether  by  sale,  mortgage,  or 
lease." 

In  Railroad  Co.  v.  Brotoiif  17  Wall.  450,  the  supreme  court 
says:  '^  It  is  the  accepted  doctrine  in  this  country  that  a  rail- 
road corporation  cannot  escape  the  performance  of  any  duty 
or  obligation  imposed  by  its  charter  or  the  general  laws  of  the 
state,  by  a  voluntary  surrender  of  its  road  into  the  hands  of 
lessees."  A  voluntary  surrender  to  trustees,  under  a  mort- 
gage for  which  there  is  no  legislative  authority,  cannot  have  a 
different  operation. 

In  Railroad  Co.  v.  Winans^  17  How.  39,  it  is  said:  ''The  cor- 
poration cannot  absolve  itself  from  the  performance  of  its  obli- 
gations without  the  consent  of  the  legislature." 

The  supreme  court  of  Massachusetts,  in  Richardson  v.  Sib* 
ley,  11  Allen,  65,  say:  '*A  corporation,  created  for  the  very 
purpose  of  constructing,  owning,  and  managing  a  railroad  for 
the  accommodation  and  benefit  of  the  public,  cannot,  without 
distinct  legislative  authority,  make  any  alienation,  absolute  or 
^conditional,  either  of  the  general  franchise  to  be  a  corporation, 
or  of  the  subordinate  franchise  to  manage  and  carry  on  its 
corporate  business,  'which,'  says  the  learned  editor  of  the 
American  Decisions  in  one  of  its  recent  volumes  (75  Am.  Dec. 
549),  'in  our  opinion,  expresses  the  coiteot  view/" 
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The  Bupreme  court  of  New  Hampshire,  in  Pierce  v.  Emery^ 
82  N.  H.  484,  say:  '^  They  may  sell  or  mortgage  their  personal 
property,  but  they  cannot  sell  or  mortgage  with  it  the  right  to* 
manage  and  control  the  road,  nor  any  corporate  right  or 
franchise." 

The  supreme  court  of  the  United  States,  in  one  of  its  very 
latest  decisions  {Pennsylvania  Co.  y.  Su  Louis j  Alton  etc.  R.  £.^ 
118  U.  S.  309),  says:  "  We  think  it  may  be  stated  as  the  just 
result  of  these  cases,  and  on  sound  principle,  that  unless  spe- 
cially authorized  by  its  charter,  or  aided  by  some  other  legis- 
lative action,  a  railroad  company  cannot,  by  lease  or  any  other 
contract,  turn  over  to  another  company,  for  a  long  period  of 
time,  its  road,  and  all  its  appurtenances,  the  use  of  its  fran* 
chise,  and  the  exercise  of  its  powers." 

The  same  facts  as  in  this  case — so  far  as  the  effect  of  the 
possession  of  the  road  of  the  company  and  its  operation  by 
trustees  under  a  mortgage  was  the  question — were  before  the 
supreme  court  of  Illinois  in  the  case  of  Grand  Tower  Manufac- 
turing and  Transportation  Co.  v.  UUman^  89  111.  244,  and  it 
was  held  that  where  a  railroad  is  in  the  hands  of  trustees,  ex- 
ercising the  same  functions  the  corporation  was  formed  to  ex- 
ercise, and  injury  ensues,  a  person  may  sue  the  corporation 
and  recover  damages,  and  will  not  be  compelled  to  sue  the 
trustees,  though  both  were  liable  and  might  be  sued. 

In  the  case  of  Thomas  v.  Railroad  Co,,  101  U.  S.  71,  it  was 
contended  that  '^  a  corporate  body  may  (as  at  common  law) 
do  any  act  which  is  not,  either  expressly  or  impliedly,  pro- 
hibited by  its  charter,"  etc.;  but  the  court  said:  "We  do  not 
concur  in  this  proposition.  We  take  the  general  doctrine  to 
be,  in  this  country  (though  there  may  be  exceptional  cases 
and  some  authorities  to  the  contrary),  that  the  powers  of  cor- 
porations, organized  under  legislative  statutes,  are  such,  and 
such  only,  as  those  statutes  confer.  Conceding  the  rule  appli- 
cable to  all  statutes,  that  what  is  fairly  implied  is  as  much 
granted  as  what  is  expressed,  it  remains  that  the  charter  of  a 
corporation  is  the  measure  of  its  powers,  and  that  the  enu- 
meration of  these  powers  implies  the  exclusion  of  all  others." 

No  provision  is  found  in  the  charter  of  the  defendant  com- 
pany, or  in  the  general  railroad  law  of  Virginia,  which  will 
authorize  the  company  to  transfer  to  trustees  or  to  mortgagees, 
under  the  deed  of  trust  given  as  a  mere  encumbrance  and 
security,  the  right  and  legal  capacity  to  step  into  the  shoes  of 
the  company,  and  assume  and  exercise  indefinitely  the  fran- 
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chises,  rights,  and  privileges  of  the  company,  so  as  to  give  the 
company  exemption  and  immunity  from  responsibility  for  uU 
injuries  inflicted  by  the  operation  of  the  road  by  the  trustees. 
^Vhatever  may  be  the  effect  of  the  .deed  of  trust  upon  the 
**  works  and  property  "  of  the  company,  as  a  security  between 
the  company  and  its  bond-holders,  it  cannot  be  set  up  by  the 
company  as  a  defense  against  liability  for  injuries  to  persons  or 
property  inflicted  by  the  negligent  operation  of  the  road.  *'A 
mortgage  by  which  a  corporation  undertakes  to  mortgage  both 
its  property  and  franchises  may  be  good  as  to  the  property, 
although  invalid  as  to  the  franchises":  3  Wood  on  Railway 
Law,  sec.  456.  But  assuming  the  validity  of  the  deed  of 
trust,  as  well  for  the  encumbrance  of  the  franchises  as  the 
works  and  property  of  the  company,  and  the  lawful  duty 
and  necessity  for  the  trustees  to  take  possession  of  both,  for  and 
until  a  sale  could  be  effected,  and  a  conveyance  made  to  the 
purchaser,  according  to  the  terms  of  the  deed  of  trust,  and 
the  requirements  of  the  railroad  law  of  the  state,  it  is  against 
the  public  policy  and  law  of  Virginia  that  they  may  take  pos- 
session of  the  road,  and  manage  and  control  its  operation  in- 
definitely, or,  as  in  this  case,  for  eleven  years,  and  thereby  ex- 
empt the  company  from  its  legal  and  moral  responsibilities  to 
the  public  under  its  charter. 

We  are  of  opinion  that  the  circuit  court  of  Prince  William 
County  erred  in  holding  the  defendant  in  this  case  to  be  ex- 
empt from  liability  for  the  injury  sustained  by  the  plaintiff; 
that  the  judgment  complained  of  must  be  reversed  and  an- 
nulled, and  that  this  court  will  enter  judgment  for  the  plaintiff 
upon  the  verdict  rendered  by  the  jury  upon  the  facts  in  the  case. 

Judgment  afiSrmed. 

LzABniTT  ov  Railroad  Gobforatioiib  wbuji  Road  is  in  Hands  ov 
Trvstess  OB  RioxivxRS.  — All  the  anthorities  agree  that,  in  the  absence  of 
any  absolnte  liability  created  by  statate,  a  railroad  oompany  whose  road,  with 
aQ  its  appurtenances,  is  in  the  exclusive  possession,  use,  and  control  of  a 
receiver  who  has  power  to  employ,  control,  and  dismiss  all  the  agents,  ser- 
vants, and  employees  engaged  in  its  operation,  is  not  liable  for  injuries 
resulting  from  the  n^ligence  of  the  agents  and  servants  of  the  receiver 
operating  the  road.  The  company,  under  such  circumstances,  has  no  power 
to  control  either  the  receiver  or  his  employees.  His  possession  is  not  that  <|f 
the  company,  but  is  antagonistic  thereto.  And,  to  an  action  brought  against 
a  railroad  company  to  recover  damages  for  injuries  alleged  to  have  resulted 
faom  the  negligence  of  servants  or  employees,  it  is  a  sufficient  defense  that 
at  the  time  of  the  alleged  injury  the  road  was  not  in  the  possession  of  the 
company,  but  in  the  possession  of  a  receiver,  who  had  exclusive  charge  of 
thid  employment  and  direction  of  the  agents  and  servants  engaged  in  operating 
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it:  ffigh  on  ReonTen,  2d  ecL,  see.  396;  2  Borer  on  BailnHidap  896;  8  Wood*a 
RaQway  Law,  see.  478;  25  Am.  Law  B^»  K.  8.,  802;  Men^pkis  ete.  ^p  Co. 
▼.  StrinafelUno,  44  Ark.  322;  Ohio  etc  ILlLCo^T.  Andermm,  10  DL  App.  313; 
Ohio  eic  R.  Jt  Co.  r.  Dama^  23  Lid.  653;  85  Am.  Dee.  477;  Bell  v.  Indiaiu^po' 
its  etc  B.  R.  Co,,  53  Ind.  57;  Turner  ▼.  Eatmibaletc  R.  R.  Co.,  74  Mo.  602; 
Rogere  v.  MobUeetc  R.  R.  Co.,  Sap.  Ct  Tenn.,  June,  1883;  12  Am.  ft  Enff.  R. 
R.  Cas.  442;  17  Cent.  L.  J.  290;  16Bep.  536;  ffid»T.  /.  A  O.N.  R'yCo.,ei 
Tex.  38;  Dani§  ▼.  Drnieon,  19  Fed.  Bep.  477.  And  the  same  principle  ap- 
plies where  the  road  is  in  the  hands  of  mortgage  tmstees:  SiaU  ▼.  CoMofi- 
dated  European  S  H.  A.  Ry  Co.,  67  Me.  479.  Wood  says:  "Upon  the 
appointment  of  a  receiveri  the  fonctiona,  powers,  and  liabilities  of  the  eor- 
poration  are  snspended,  and  from  that  time  it  ceases  to  be  liable  for  any  con- 
tracts made  or  acts  done  in  the  operation  of  the  road  by  the  receiver,  nnleas 
the  statnte  otherwise  provides,  or  the  possession  of  the  receiyer  and  the  cor- 
poration, or  its  lessee,  is  joint ":  3  Wood's  Railway  Law,  sec.  478. 

Whxrb  Absolutx  Liabilitt  13  Imposed  upon  Railroad  CoictAsr  ^nr 
Statute,  as  where  the  company  is  made  by  statnte  absolntely  liable  for  the 
killing  of  stock  in  cases  where  its  road  is  not  seenrely  fenced,  the  fact  that 
the  road  has  passed  into  the  hands  of  a  receiTer  appointed  by  the  federal 
conrt  constitutes  no  defense  to  an  action  on  snch  liability  in  the  state  court, 
and  the  plaintiff  therein  may  recover  judgment  against  the  company  not- 
withstanding the  possession  of  the  receiver.  In  such  cases,  the  corporate 
body  is  still  held  to  exist,  and  since  the  law  renders  it  liable  the  receiver 
operates  the  road  subject  to  snch  liability:  High  on  Receivers,  2d  ed.,  sec.  397; 
Ohio  etc  R.  R.  Co.  t.  Pitch,  20  Ind.  498:  McKinney  v.  Ohio  etc  R.  R.  Co.,  22 
Id.  99;  New  Albany  etc  R.  R.  Co.  v.  CaMe,  46  Id.  277;  IndUmapoUe  etc  R.  R. 
Co.  V.  Ray,  51  Id.  269;  Kanaaa  PadfieRyCo.  v.  Wood,  24  Kan.  619.  The  In- 
diana statute  expressly  provided  that  an  action  in  snch  case  might  be  bron^t 
against  the  railroad,  whether  it  was  being  run  by  the  company,  or  by  a  lessee, 
assignee,  receiver,  or  other  person,  in  the  name  of  the  company.  And  this 
provision  of  the  statute  was  held  to  be  constitutional  in  the  caso  of  New  Al- 
bony  etc  R.  R.  Co.  v.  CaMe,  46  Ind.  277.  And  it  was  also  held  in  that  case 
that  service  of  process  in  such  a  caso  upon  the  conductor  of  a  train  passing 
through  the  county  in  which  the  animal  was  killed  was  sufficient,  although 
the  conductor  was  employed  and  controlled  by  the  receiver.  A  statute  of 
Illinois  authorized  the  owner  or  occupier  of  land  adjoining  a  railroad,  which 
refused  to  fence  its  road,  to  build  a  fence  and  bring  an  action  against  the 
company  to  recover  twice  the  cost  of  building  it.  It  was  held  to  be  no  de- 
fense to  such  an  action  that  the  road  was  in  the  hands  of  a  receiver.  Such  a 
statute,  the  court  said,  was  a  police  regulation  of  the  state,  and  it  was  not 
within  the  jurisdiction  of  any  courts  state  or  federal,  to  arrest  its  operation: 
Ohio  etc  R'y  Co.  y.Rueeell,  116  m.  62. 

PoflSEssiON  OP  Reoxiyxb  xttbt  bb  Exclusivb  to  Reuxvb  Ck>iiPAinr  from 
liability  for  the  negligence  of  agents  and  servants  employed  in  operating  the 
road.  A  railroad  corporation  whose  road  is  run  on  the  joint  account  of  a 
receiver  of  part  of  it,  and  the  lessee  of  the  remaining  part,  is  liable  for  inju- 
ries inflicted  by  a  servant  of  the  parties  operating  it  upon  the  person  of  a 
passenger  whom  such  servant  improperly  expelled  from  a  car,  the  company 
having  allowed  tickets  to  be  issued  in  its  own  name,  the  same  as  before  the 
appointment  of  the  receiver,  and  it  not  appearing  that  the  passfingimr  knew 
that  the  oorporationwaB  not  itself  managing  the  road:  RaUroadCo,  ^.  Brown, 
17  WalL  446. 
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Effbct  oh  Pxndiko  AonoN  ov  Avfoivticekt  ov  Receiveb.  — The  ap- 
pointment of  a  reoehrer  and  an  order  of  the  court  placing  a  railroad  nnder 
his  control  fnmiBh  no  gronnd  for  the  continuance  of  a  suit  regularly  brought 
against  the  corporation  prior  to  such  adjudication.  Putting  the  property  of 
the  company  into  the  hands  of  a  receiver  will  not  abate,  continue,  or  bar 
such  pending  action:  Toledo  etc  E^y  Co.  y.  Begge,  85  HI.  80. 

Receivsr  is  Liabls  in  his  OfiiGiAL  CAPAonT  for  injuries  resulting  from 
the  negligent  operation  of  the  road  in  all  cases  where  the  company  itself 
would  be  liable  if  it  were  carrying  on  the  business  in  its  own  name:  3  Wood's 
Railway  Law,  sec.  385;  25  Am.  Law  Reg.,  N.  S.,  302;  Ohio  etc.  R.  JR,  Co.  ▼. 
Anderson,  10  HL  App.  313;  Sloan  v.  Central  lowaR'y  Co.,  62  Iowa,  728;  Paige 
▼.  Smith,  09  Uass.  395;  Smilh  ▼.  Eagtem  R,  R  Co.,  124  Id.  154;  Kldn  v. 
Jewett,  26  K.  J.  Eq.  474;  Little  ▼.  Dueenberry,  46  N.  J.  L.  614;  50  Am.  Rep. 
445;  Meara*8  AdmW  v.  Holbrook,  20  Ohio  St  137;  5  Am.  Rep.  633;  Bhtmen- 
thai  V.  Brainerd,  38  Vt.  402;  91  Am.  Deo.  349;  NeweU  v.  Smith,  49  Vt.  255; 
Lyman  v.  Central  Vt.  R.  R.  Co.,  59  Id.  167;  MeUndy  ▼.  Barbour,  78  Va.  544; 
Kennedy  v.  It^dianapolis  etc  R.  R.  Co.,  2  Flip.  704;  Miseowri  Pac  R'y  Co.  ▼. 
Texas  Pac.  Jffy  Co.,  30  Fed.  Rep.  167;  Farhw  r.  Kelly,  108  U.  8.  288.  And 
the  same  rule  applies  in  cases  of  trustees  operating  a  railroad:  Lamfhear  ▼. 
Buckingham,  33  Conn.  237;  Barter  ▼.  Wheeler,  49  N.  H.  9;  6  Am.  Rep.  434; 
Sfrague  ▼.  Smith,  29  Vt  421;  70  Am.  Dec.  424;  Mersey  Docks  v.  Oibbs,  11 
H.  L.  Cas.  686.  In  the  case  of  Barter  ▼.  Wheeler,  6  Am.  Rep.  456,  Bellows, 
C.  J.,  deUvering  the  opinion  of  the  court,  said:  "The  trustees  are  in  posses- 
sion and  have  the  legal  title,  they  appear  to  the  public  as  the  proprietors, 
and  they  alone  receive  and  control  the  income  of  the  railroad,  out  of  which 
indemnity  for  losses  is  to  be  had.  Such  being  the  case,  we  think  they  ought 
to  be  held  liable;  otherwise  there  would,  in  most  instances,  be  substantially 
no  remedy  for  the  loss  of  goods."  But  the  receiver,  or  trustee,  is  not  per- 
sonally liable  for  injuries  resulting  from  the  negligence  of  the  agents  and 
servants  employed  by  him  in  operating  the  road  in  his  hands:  3  Wood's 
Railway  Law,  sec.  386;  Cardot  v.  Barney,  63  K.  Y.  281;  20  Am.  Rep.  533. 
In  Camp  v.  Barney,  6  Thomp.  ft  C.  622,  4  Hun,  373,  however,  it  was  held 
that  where  a  judgment  was  rendered  for  such  an  injury  against  the  receiver 
personally,  tlM  record  might  be  so  amended  as  to  make  the  judgment  one 
against  the  receiver  as  such.  And  the  earnings  of  a  railroad  in  the  hands  of 
a  receiver  are  chargeable  with  the  amount  of  any  damages  recovered  against 
him  in  such  snits:  Mobile  etc  R.  R,  Co.  v.  Davis,  62  Miss.  271;  Cowdery  v. 
Oaheston  etc  R.  R.  Co.,  93  U.  S.  352.  An  action  may  be  maintained  against 
a  receiver  of  a  railroad  for  a  tort  committed  by  the  company  prior  to  his  ap- 
pointmenty  and  if  a  judgment  be  recovered  against  him  as  receiver,  it  may 
be  satisfied  out  of  assets  in  his  hands:  Combs  v.  Smith,  78  Mo.  32;  Harding 
V.  Nettleton,  86  Id.  658.  But  in  Tennessee  it  is  held  that  the  receiver  of  a 
delinquent  railroad,  appointed  by  the  governor  of  the  state,  under  a  statute 
of  that  state,  is  a  public  agent,  and  as  such  is  not  liable  for  the  wrongs  or 
negligenoe  of  his  employees,  but  only  for  his  own  wrongful  acts  or  delin- 
quencies: Hopkins  v.  Cotmel,  2  Tenn.  Ch.  823;  Erwin  v.  Davenport,  9  Heisk. 
44.  In  Georgia  there  is  a  statute  in  force  which  renders  a  railroad  company 
liable  for  negligence  of  the  co-employees  of  the  party  injured.  But  it  is  held 
that  an  employee  of  a  receiver  of  a  railroad  is  not  to  be  treated  as  an  em- 
ployee of  a  railroad  company,  so  as  to  entitle  him  to  reap  the  benefit  of  this 
statute,  which  ofibrs  nothing  to  any  but  the  latter  class  of  employees:  Hen' 
derson  v.  Walker,  65  Ga.  481.  The  receiver  or  assignee  of  a  railroad  com- 
pany, appointed  in  involuntary  bankruptcy  proceedings,  is  not  the  agent  of 
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the  corporatidn,  so  as  to  render  ifc  liable  for  injuries  caused  by  his  negligence 
while  operating  the  road:  MetB  v.  Buffalo  etc.  R.  /?.  Co.,  68  N.  Y.  61;  17  Am. 
Rep.  201. 

Whsfheb   Lxavb  to   Sus  Bxckiveb   is    Kechsabt.  —  The   question 
whether  or  not  it  is  necessary  to  obtain  leave  of  the  court  which  appointed 
the  receiver  before  bringing  suit  against  him,  is  one  upon  which  the  autbori- 
ties  are  divided.    In  the  case  of  Baiion  v.  Barbour,  3  McAr.  212,  36  Am. 
Rep.  104,  the  plaintiff  brought  an  action  in  the  District  of  Columbia  to  re- 
cover damages  for  personal  injuries  against  the  defendant,  who  had  been  ap- 
pointed,  in  Virginia,  receiver  of  a  railroad  in  that  state.     The  defendant 
pleaded  that  no  leave  to  sue  had  been  obtained  from  the  court  that  appointed 
the  receiver.    To  this  plea  the  plaintiff  demurred,  and  judgment  was  ren- 
dered  for  the  defendant  upon  the  demurrer.    An  appeal  was  taken  to  the  su- 
preme court  of  the  United  States,  which  affirmed  the  decision  of  the  supreme 
court  of  the  District  of  Columbia,  Mr.  Justice  Miller  dissenting:  Barton  v. 
Barbour,  104  U.  S.  126.    This  decision  has  been  approved  in  Melendy  v.  Bar* 
hour,  78  Va.  544,  and  in  Keen  v.  Bredtenridge,  96  Ind.  69.    The  doctrine  that 
leave  of  the  court  that  appointed  the  receiver  must  be  obtained  is  also  held 
by  the  following  authorities:  De  Qroffewritd  v.  Brunsurids  A  A.  B.  B.  Co.,  67 
Ga.  22;  Jordan  v.  Wells,  3  Woods,  627;  Klein  v.  JeweU,  26  N.  J.  £q.  474; 
Palya  v.  JeweU,  32  Id.  302;  Beach  on  Receivers,  sec.  652.     In  Palya  v. 
JeweU,  eupra,  it  was  said  that  permission  could  not  be  refused  unless  the 
claim  preferred  be  manifestly  unfounded  and  vexatious.    But  in  Jordan  v. 
Wells,  supra,  it  was  held  that  a  court  by  which  a  receiver  has  been  appointed 
ought  not  to  allow  the  receiver  to  be  sued,  unless  the  petition  for  leave  states 
a  prhna/ade  cause  of  action  against  him.    In  LUUe  v.  Dusenberry,  46  N.  J.  L. 
614,  60  Am.  Rep.  445,  it  was  said  that  if  want  of  leave  is  not  set  up  as  a  de- 
fense, it  will  be  presumed  that  the  plaintiff  had  leave.     Subsequent  to  the 
decision  in  Barton  v.  Barbour,  supra.  Congress  passed  the  following  act: 
.*'  That  every  receiver  or  manager  of  any  property,  appointed  by  any  court  of 
the  United  States,  may  be  sued  in  respect  of  any  act  or  transaction  of  his  in 
earrying  on  the  business  connected  with  such  property  without  the  previous 
leave  of  the  court  in  which  such  receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the  court  in 
which  such  receiver  or  manager  was  appointed,  so  far  as  the  same  shall  be 
necessary  to  the  ends  of  justice  **:  24  U.  S.  Stats,  at  Lai^^e',  554,  sec.  3.     In 
the  following  cases  it  has  been  decided  that  it  is  not  necessary  to  first  obtain 
leave  of  the  court  by  which  the  receiver  was  appointed:  Kinney  v.  Crocker,  18 
Wis.  74;  AOen  Y,  Central  B,  R.  Co.,  42  Iowa,  683;  Lyman  v.  Central  Ver- 
mont B.  B.  Co.,  59  Vt.  167.     And  in  SU  Joseph  etc  B.  B,  Co.  v.  SmUh,  19 
Kan.  225,  it  was  held  that  an  answer  that  the  defendant  is  a  receiver  of  a 
railroad  duly  appointed  by  another  court  raises  no  question  as  to  the  juris- 
diction of  the  court  in  which  such  answer  is  filed,  because  the  appoint- 
ment of  a  receiver  in  no  manner  affects  the  ordinary  jurisdiction  of  other 
tribunalB.     And  in  WyaU  v.  Ohio  etc  B.  B.  Co.,  10  HI.  App.  289,  it  was  held 
that  in  an  action  against  a  railroad  company,  the  fact  that  the  road  is  in  the 
hands  of  a  receiver  cannot  be  inquired  into  upon  a  motion  to  Hiamimi  for 
want  of  jurisdiction,  although  it  may  be  urged  in  defense  of  the  action. 

LiABiLmr  OF  Railroads  for  Torts  of  their  Lbsskbs:  See  the  note  to 
Ohio  etc  B.  B,  Co,  v.  Dunbar,  71  Am.  Dec.  295,  where  this  subject  is  dis- 
cussed at  length;  see  also  International  etc  B.  B.  Co,  v.  Dunham,  2  Am.  St. 
Bep.  484,  note  487,  collecting  other 
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EnxnuKST  iob  Inoorpobsal  Hsreditamxht.  — The  grant  of  a  ri^t  to 
quarry  and  remove  limestone  from  lax  d  for  a  apedfio  porfKise  paaseB  aa 
inoorporeal  hereditament  to  the  grantee.  Saoh  right  la  an  interest  in  or 
a  right  ariaing  out  of  land,  and  as  anch  oonstitates  a  foundation  for  an 
action  of  ejectment  under  the  Virginia  code. 
Gbavtoa  whbn  Estofpbd  bt  Debd  without  Covenant  ov  Wakbantt. 
—  Where  a  deed  recites  or  affirms,  expressly  or  impliedly,  that  the 
grantor  is  seised  of  a  particular  estate  which  the  deed  purports  to  con- 
Tey,  and  upon  the  faith  of  which  the  bargain  was  made,  he  will  be  there- 
after estopped  to  deny  that  such  an  estate  was  passed  to  hisvendee, 
although  the  deed  contains  no  covenant  of  warranty  at  alL  And  such 
grantor  is  therefore  estopped  from  setting  up  an  after-acquired  title  to 
the  estate  thereby  conveyed. 

iNfiTBUMXNTB   THAT    ARK    MiTNIMXNTB    OV  TtTLE  AXE,  AS  SuOB;  COMPBTBKT 

Evidbncb  in  an  action  of  ejectment. 

In  Ejrotmxnt,  Plba  ov  not  Guzltt  la  Onlt  Pixa  Adiobsiblb  in  Bab 
of  the  action,  in  whole  or  in  part;  and  a  paper  called  a  "  disclaimer,** 
but  in  fact  a  plea  in  the  nature  of  a  special  plea  in  bar,  should  therefore 
be  rejected. 

VxBDior  Contbabt  to  Bvidincb  in  Ejboimbnt. — Where  the  declaration 
in  ejectment  charges  that  the  defendant  unlawfully  withholds  possession 
of  a  tract  of  land,  but  the  evidence  shows  that  he  asserts  no  other  right 
or  interest  in  the  land,  or  to  the  possession  thereof,  than  the  right  to 
quarry  and  remove  therefrom  limestone  for  a  specific  purpose,  a  verdict 
finding  the  defendant  not  guil^  is  contrary  to  evidence,  and  a  new  trial 
ahonld  be  granted  on  that  ground.  The  verdict,  in  such  case,  should  be 
for  the  plaintiff,  except  as  to  the  right  to  quarry  and  remove  limestone. 

Ejectment  by  Beynolds  against  Cook.  A  tract  of  land 
called  the  Mt.  Airy  tract  was  conveyed  by  the  former  to  the 
latter,  February  23,  1880.  On  the  same  day  a  supplemental 
agreement  was  executed  by  the  grantor  and  grantee,  which 
specified  that  the  grantor  reserved  the  right  to  harvest  and  re- 
move a  crop  of  wheat  then  growing  on  the  land,  and  declared 
that ''  the  said  Reynolds  also  grants  unto  the  said  Cook  the 
right  to  quarry  and  remove  all  the  limestone  (free  of  charge 
for  royalty)  that  may  be  required  for  furnace  and  agricultural 
purposes,  in  connection  with  the  aforesaid  Mt.  Airy  tract  of 
land,  from  the  said  Reynolds's  land  on  the  opposite  side  of  the 
river."  The  tract  thus  spoken  of  as  being  on  the  opposite  side  of 
the  river  was  not  then  owned  by  Reynolds,  though  he  declared 
to  Cook  that  he  did  then  own  it.  Reynolds  acquired  title  to  it 
by  patent  from  the  state  in  1885,  and  soon  after  brought  this  ac- 
tion to  recover  it  from  Cook.  The  latter  filed  a  disclaimer,  in 
which  he  asserted  that  he  did  not  claim  title  to  the  land,  nor 
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any  poesession  or  right  of  poeBession,  '^except  the  right  to  en- 
ter upon  said  land,  and  to  quarry  and  remove,  free  of  charge 
for  royalty,  all  the  limestone  that  may  be  required  by  said 
defendant  for  furnace  and  agricultural  purposes,"  etc.,  in  con- 
nection with  the  Mt.  Airy  tract.  At  the  trial,  the  supplemental 
agreement  was  received  in  evidence  against  plaintiffs'  objection, 
and  proof  was  made  that  defendant,  after  the  execution  of  that 
agreement,  had  exercised  the  right  of  entering  upon  the  land, 
and  quarrying  and  removing  stone  therefrom.  Verdict  find- 
ing defendant  not  guilty.    Motion  for  new  trial  was  overruled. 

O.  W.  and  L.  C.  Hantbrough^  and  H.  W.  Sheffej/y  for  the 
plaintiff  in  error. 

Haden  and  Haden^  and  OUugaw  and  QlaagaWf  for  the  de* 
fendant  in  error. 

Lewis,  P.  By  the  supplemental  agreement  under  seal,  of 
the  twenty-third  of  February,  1880,  the  right  to  quarry  and 
remove  limestone  for  certain  specific  purposes  was  granted  by 
Reynolds  to  Cook,  which  passed  to  the  latter  an  incorporeal 
hereditament,  provided  Reynolds  was  seised  of  the  land  in 
respect  of  which  the  right  was  granted  when  the  agreement 
was  executed.  It  was  clearly  an  incorporeal  hereditament, — 
first,  because  it  was  not  a  mere  license,  as  was  the  case  in 
Barkadale  v.  Hairstouj  81  Va.  764,  and  in  other  similar  cases 
there  cited;  and  secondly,  because  it  was  not  the  grant  of  an 
exclusive  right:  Johnstown  Iron  Co.  v.  Cambria  Iron  Co.^  32  Pa. 
St.  241;  72  Am.  Dec.  783;  Clement  v.  Youngman,  40  Id.  341; 
Marble  Co.  v.  Ripley,  10  Wall.  339;  note  to  McClintock  v.  Bry^ 
den,  63  Am.  Dec.  101,  and  cases  cited.  Such  a  right  has  been 
compared  to  a  grant  of  common  sane  nombre,  and  is,  therefore, 
an  interest  in,  or  a  right  arising  out  of,  land,  and  as  such  con- 
stitutes, under  our  statute,  a  foundation  for  an  action  of  eject- 
ment: Code  1873,  c.  131,  sec.  5;  3  Kent's  Com.  419;  Tyler  on 
Ejectment,  42. 

This  is  not  disputed.  The  real  controversy  relates  to  the 
effect  of  the  grant  in  another  particular.  It  appears  from 
the  record  that  when  the  grant  was  made  Reynolds  had  no 
title  to  the  land,  and  the  first  and  principal  question  is, 
whether  he  is  estopped  from  setting  up  as  against  the  defend- 
ant the  title  subsequently  acquired.  He  contends  that  he  is 
not,  on  the  ground  that  the  grant  was  made  without  a  clause  of 
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warranty,  and  where  there  is  no  warranty,  he  says,  there  is  no 
estoppel. 

On  the  other  hand,  the  defendant  contends, — 1.  That  the 
deed  to  Mt.  Airy  and  the  supplemental  agreement  are  virtu- 
ally one  instmment,  and  therefore,  that  the  covenant  of  war- 
ranty in  the  deed  embraces  the  mineral  right  also;  and  2. 
That  the  plaintiff  is  estopped  independently  of  the  warranty. 

Asp  in  our  view,  the  case  may  be  disposed  of  on  the  latter 
ground,  that  alone  will  be  considered. 

The  general  rule  undoubtedly  is,  that  where  land  is  con- 
veyed without  warranty,  the  grantor  is  not  estopped  from  set- 
ting up  an  after-acquired  title.  On  the  other  hand,  a  covenant 
of  warranty  works  an  estoppel,  and  the  reason  usually  given 
is,  that  the  estoppel  prevents  circuity  of  action:  Doswell  v. 
Buchanan^a  Eafrs^  8  Leigh,  865;  Gregory  v.  Peoples^  80  Va. 
355.  But  this  is  not  the  only  ground  upon  which  an  estop- 
pel arises.  The  rule  is  well  established  that  where  the  deed 
recites  or  affirms,  expressly  or  impliedly,  that  the  grantor  is 
seised  of  a  particular  estate  which  the  deed  purports  to  con- 
vey, and  upon  the  faith  of  which  the  bargain  was  made,  be 
will  be  thereafter  estopped  to  deny  that  such  an  estate  was 
passed  to  his  vendee,  although  the  deed  contains  no  covenant 
of  warranty  at  all.  And  the  rule  accords  with  common  honesty 
and  fair  dealing. 

The  leading  case  on  the  subject  in  this  country  is  Van  Rens' 
ulaer  v.  Keameyy  11  How.  297,  which  was  ably  argued  and 
very  fully  considered.  In  that  case,  a  deed  was  executed  by 
a  life  tenant  conveying  his  interest  in  certain  lands,  which  was 
supposed  by  the  parties  at  the  time  to  be  a  fee-simple,  and  upon 
that  footing  the  bargain  proceeded.  Afterwards  the  grantor  ac- 
quired the  fee,  and  it  was  held  that  he  and  those  claiming 
under  him  were  estopped  by  bis  deed  from  setting  up  such 
after-acquired  interest,  independently  of  the  covenants  in  the 
deed,  which  were  of  doubtful  import. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Nelson 
said:  ^' Where  the  deed  bears  on  its  face  evidence  that  the 
grantor  intended  to  convey,  and  the  grantee  expected  to  be- 
come invested  with,  an  estate  of  a  particular  description  or 
quality,  and  that  the  bargain  had  proceeded  upon  that  foot- 
ing between  the  parties,  then,  although  it  may  not  contain 
any  covenants  of  title,  in  the  technical  sense  of  the  term,  still 
the  legal  operation  and  effect  of  the  instrument  will  be  as 
binding  upon  the  grantor  and  those  claiming  under  him,  in 
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respect  to  the  estate  thus  described,  as  if  a  formal  covenant 
to  that  effect  had  been  inserted,  at  least  so  far  as  to  estop 
them  from  ever  afterwards  denying  that  he  was  seised  of  the 
particular  estate  at  the  time  of  the  conveyance." 

He  then  refers  to  and  reviews  a  number  of  authorities, 
English  and  American,  on  the  subject,  and  continues  as  fol- 
lows: ''The  principle  deducible  from  these  authorities  seems 
to  be,  that  whatever  may  be  the  form  or  nature  of  the  con- 
veyance used  to  pass  real  property,  if  the  grantor  sets  forth 
on  the  face  of  the  instrument,  by  way  of  recital  or  averment, 
that  he  is  seised  or  possessed  of  a  particular  estate  in  the 
premises,  and  which  estate  the  deed  purports  to  convey;  or, 
what  is  the  same  thing,  if  the  seisin  or  possession  of  a  par- 
ticular estate  is  affirmed  in  the  deed,  either  in  express  terms 
or  by  necessary  implication,  the  grantor  and  all  persons  in 
privity  with  him  shall  be  estopped  from  ever  afterwards  deny- 
ing that  he  was  so  seised  and  possessed  at  the  time  he  made 
the  conveyance.  The  estoppel  works  upon  the  estate  and 
binds  an  after-acquired  title  as  between  parties  and  privies." 
And  the  reason,  he  adds,  is,  that  such  affirmation  must  neces- 
sarily have  influenced  the  grantee  in  making  the  purchase, 
and  hence,  the  grantor  and  those  in  privity  with  him,  in  good 
faith  and  fair  dealing,  should  be  forever  thereafter  precluded 
from  gainsaying  it. 

''The  doctrine,"  he  also  added,  ''is  founded  upon  the  high- 
est principles  of  morality,  and  recommends  itself  to  the  com- 
mon sense  and  justice  of  every  one.  And  although  it  debars 
the  truth  in  the  particular  case,  and  therefore  is  not  infre- 
quently characterized  as  odious,  and  not  to  be  favored,  still  it 
should  be  remembered  that  it  debars  it  only  in  the  case  where 
its  utterance  would  convict  the  party  of  a  previous  falsehood, 
....  and  imposes  silence  only  when  in  conscience  and 
honesty  he  should  not  be  allowed  to  speak." 

The  doctrine  of  this  case  was  reaffirmed  in  Lessee  of  French 
v.  Spencer  J  21  How.  228, — a  case  very  similar  to  the  case  at 
bar.  There  one  Fosglt  conveyed  by  deed  purporting  to  con- 
vey the  fee  a  certain  tract  of  land  without  warranty,  to  which 
at  the  time  he  had  not  the  legal  title.  Afterwards  a  patent 
for  the  land  issued  in  his  name  from  the  federal  government, 
whereby  he  acquired  the  legal  title;  and  after  his  death,  in  an 
action  of  ejectment  to  recover  the  land  by  one  of  his  heirs 
against  the  heirs  of  his  grantee,  to  whom  in  the  mean  time 
the  land  had  descended,  it  was  held  that  the  plaintiff,  claim- 
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ing  under  the  grantor,  was  estopped  by  the  deed  from  disturb* 
ing  the  'title  or  possession  of  the  defendants.  ''The  estoppel/* 
said  the  court,  ''works  upon  the  estate,  and  binds  an  after- 
acquired  title  as  between  parties  and  privies."  See  also  Carver 
T.  JacksoUj  4  Pet.  1,  85;  BcUchelder  y.  Lovely^  69  Me.  S3;  Ma- 
gruder  v.  Esway,  35  Ohio  St.  221;  Boot  v.  Crooh,  7  Pa.  St  378; 
Clark  V.  Baker,  14  Cal.  612;  76  Am.  Dec.  449;  Nixon  v.  Carcoy 
12  Miss.  414;  Bush  y.  Person,  18  How.  82;  Bigelow  on  Estop- 
pel, 3d  ed.,  332;  2  Smith's  Lead.  Cas.,  7th  Am.  ed.,  673;  notes 
to  Duchess  of  Kingston's  Case,  7  Bob.  Pr.  419  et  seq.  See  also 
what  is  said  by  the  court  in  Wynn  v.  HannanU  Devisees,  6 
Gratt.  164. 

These  principles  apply  to  the  present  case,  and  are  decisive 
of  it.  The  supplemental  agreement  of  the  23d  of  February, 
1880,  shows  that  the  right  to  quarry  limestone  on  the  land 
was  embraced  in  the  original  contract  for  the  sale  of  Mt.  Airy 
farm  on  the  opposite  side  of  the  river.  The  consideration  ex- 
pressed in  the  deed  to  Mt.  Airy  is  twenty-six  thousand  dol- 
lars, so  that  the  grant  of  the  mineral  right  was  for  a  valuable 
consideration.  When  the  sale  was  made,  the  plaintiff  repre- 
sented to  the  defendant  that  he  owned  the  land,  and  the  fair 
inference  from  the  record  is,  that  the  latter,  in  consequence  of 
the  representations  of  the  former,  believed  the  title  was  good, 
and  bargained  accordingly. 

The  comprehensive  language  of  the  grant,  taken  in  connec- 
tion with  the  deed  to  which  it  refers,  supports  this  view.  The 
deed  conveys  the  Mt.  Airy  farm  "to  the  said  Cook,  his  heirs 
and  assigns  forever,"  and  the  right  granted  was  to  quarry 
limestone  for  furnace  and  agricultural  purposes  "in  connec- 
tion with  "  that  form.  This  shows,  in  the  absence  of  anything 
to  the  contrary,  that  the  defendant  expected  to  become  in- 
vested with  an  estate  in  fee.  The  language  of  the  grant  is 
appropriate  to  pass  an  estate  in  fee,  and  by  implication,  at 
least,  affirms  that  the  plaintiff  was  seised  of  such  an  estate. 
Whether,  in  addition  to  this,  the  defendant,  on  the  faith  of 
the  grant,  has  expended  money  ih  the  erection  of  a  furnace  or 
otherwise,  does  not  appear.  But  enough  does  appear  to  show 
very  clearly  that  the  attempt  of  the  plaintiff  to  set  up  the  after* 
acquired  title  is  not  consistent  with  good  faith  and  fair  deal- 
ing. And  we  are  of  opinion  that  he  is  estopped  by  the  grant, 
construed  in  connection  with  the  deed,  from  doing  so:  Caldwell 
▼.  Fulton,  31  Pa.  St.  475,  489;  72  Am.  Dec.  760. 

We  are  also  of  opinion  that  the  objection  to  the  action  of 
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the  circuit  court  in  permitting  the  deed  and  the  supplemental 
agreement  to  be  given  in  evidence  to  the  jury  is  not  well  taken. 
These  instruments  are  muniments  of  the  defendant's  title,  and 
as  such  are  competent  evidence:  Lessee  of  French  v.  Spencer ^^ 
21  How,  228. 

There  was  error,  however,  in  overruling  the  plaintiff  V  objec* 
tion  to  the  filing  of  the  paper  called  a  disclaimer.  Techni- 
cally, it  is  not  a  disclaimer,  but  is  in  the  nature  of  a  special 
plea  in  bar,  and  ought  therefore  to  have  been  rejected;  for  in 
an  action  of  ejectment,  the  only  plea  in  bar  of  the  action,  in 
whole  or  in  part  admissible  under  the  statute,  is  the  plea  of 
not  guilty.  The  defendant,  it  has  been  held,  may  plead  in 
abatement,  and  may  also  plead  the  general  issue;  but  matters 
in  bar  of  the  action  can  be  set  up  only  under  a  plea  of  the  lat* 
ter  kind:  Code  1873,  c.  131,  sec.  13;  James  River  and  Kansas  Co, 
V.  RobinsoUj  16  Gratt  434.  It  is  not  easy,  however,  to  see 
wherein  the  plaintiff  has  been  injured  by  the  ruling  of  the 
circuit  court  in  this  particular,  and  if  this  were  all,  the  judg- 
ment, perhaps,  might  be  afiSrmed  in  accordance  with  the  rule 
acted  on  in  Danville  Bank  v.  JVaddUl^  27  Id.  448;  Snouffet^s 
AdmW  V.  Hanshroughj  79  Va.  166,  and  in  other  similar  cases. 

But  this  is  not  all.  Another  objection  is  made  to  the  judg- 
ment which  is  insuperable.  The  plaintiff  moved  for  a  new 
trial  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence, and  this  motion  was  overruled.  It  ought  to  have  been 
granted.  The  declaration  alleges  that  the  defendant  unlaw- 
fully withholds  possession  of  the  whole  of  the  limestone  tract 
of  land,  but  the  evidence,  as  well  as  his  own  admission,  shows 
that  he  asserts  no  other  right  or  interest  in  the  land,  or  to  tho 
possession  thereof,  than  the  right  to  quarry  and  remove  lime- 
stone therefrom,  as  granted  by  the  supplemental  agreement 
of  the  23d  of  February,  1880.  It  also  shows  that,  except  as  to 
this  right,  the  verdict  ought  to  have  been  for  the  plaintiff,, 
since  the  statute  provides  that  in  an  action  of  ejectment  the 
plaintiff  may  recover  any  part  or  share  of  the  premises,  though 
it  be  less  than  what  is  claimed  in  the  declaration:  Code,  c.  131, 
sec.  18.  Yet  the  verdict  in  effect  finds  that  the  plaintiff  has 
no  title  to  and  is  not  entitled  to  the  possession  of  any  part  of 
the  premises  claimed  in  the  declaration,  and  hence  the  judg- 
ment  entered  on  the  verdict,  if  permitted  to  stand,  would  here- 
after conclude  the  plaintiff  and  his  privies  as  to  the  title  and 
right  of  possession  to  the  whole  tract;  for  the  statute,  in  express 
terms,  enacts  that  "  any  such  judgment  in  an  action  of  eject- 
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ment  ....  shall  be  conclnsiye  as  to  the  title  or  right  of  poe* 
session  established  in  such  action  upon  the  party  against  whom 
it  is  rendered,  and  against  all  persons  claiming  from,  through, 
or  under  such  party,"  saving  to  infants  and  certain  other  per- 
sons under  disabilities  at  the  time  of  the  judgment,  five  years 
within  which  to  sue  after  such  disabilities  have  been  removed: 
Code,  c.  131,  sees.  35,  36. 

The  judgment  wiU  therefor  be  reversed,  and  the  case  re* 
manded  for  a  new  trial. 

Fauntlsbot,  J.,  concurred  in  reversing  the  judgment,  but 
was  further  of  opinion  that  the  plaintiff  was  not  estopped  by 
the  supplemental  agreement  of  23d  of  February,  1880,  firom 
setting  up  his  after-acquired  title. 

Judgment  reversed. 


Natubb  of  Right  to  Man  is  A^tmwmii  In  th*  note  to  McCSnkidt  v.  Brp* 
4fli^  63  Am.  Ddc  101. 

Obaktob  nr  Dkmd^  though  without  OovEXAjn  of  Wabbabtt,  it  attopped 
to  aet  up  af  ter-aoquirad  title  as  againat  hia  grantee:  Clark  r,  Saier^  76  Am. 
Bee.  449^  and  note. 
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[84  Alabama.  LJ 

Chimimal  Law.  —  Etidknci  of  Bad  Ghabaotir  of  Dmbaod  worn  TvB« 
BUhKKcm  AND  ViOLKNCi  IB  not  admissible  in  fsTor  of  the  socosed  in 
•case  of  homicide,  unless  the  condnct  of  the  deceased  at  the  time  of  the 
lulling  was  snoh  as  to  create  in  the  mind  of  the  aooused  a  reasonaUe 
apprehension  of  great  bodily  harm.  The  purpose  of  snch  evidence  is  to 
show  the  honesty  of  the  aoonaed's  belief  of  imminent  periL 

8amb  —  Ck>MFB88i0N8.  —  CuEDiBiLrrr  OF  WmnasEB  Who  mat  Pbotb 
Ck>Nf ttSiONS,  and  the  credibility  of  the  confessions  themselTes,  are 
legitimate  subjects  of  inquiry,  and  may  be  impeached  in  any  anthctiasd 
nftode. 

iUMs.— Though  Dzfendaut  mat  havb  Ck)NViS8ii>  Ofishsi  Ohaeobd^ 
m  Hx  MAT  Show  that  it  was  not  in  fact  committed,  or  that  he  was 
not  the  guilty  agent.  But  evidence  tending  to  disprove  admissions  of 
incidental  and  collateral  facts,  though  made  by  him  at  the  same  tims^  Is 
not  admissible  to  impeach  witnesses  who  testified  thereto. 

8ams  —  MuRDBB  nr  First  Dsobxx.  —  Alabama  Statute  Codb  of 
1886,  SsonoN  3726,  Dbolabbs  that  "  every  homicide  perpetrated  by 
poison,  lying  in  wait,  or  any  other  kind  of  willful,  delibente,  malicioos, 
and  premeditated  killing,"  is  murder  in  the  first  degree.  And  a  charge 
defining  the  highest  degree  of  murder  in  these  words:  "  If  the  defend- 
ant^ in  this  county,  before  the  finding  of  this  indictment^  purposely 
killed  the  deceased  by  striking  him  with  a  base  ball  bat,  after  reflection^ 
with  a  wickedness  or  depravity  of  heart  toward  the  deceased,  and  the 
killing  was  determined  on  beforehand,  even  a  moment  before  the  fatal 
blow  was  struck,  the  defendant  is  guilty  of  murder  in  the  first  degree^" — 
i*i?^tft'rf  all  the  elements  of  murder  in  the  first  degree  within  the  statu- 
tory definition. 

fliAMB— WoBDS  "Willful,  Dxlibebati»  MAUcnoufl,  akd  PBaaDRATSD^" 
Used  in  the  statutory  definition  of  murder  in  the  first  degree^  may  ^ 
be  grouped  under  the  phrase  "formed  design." 

8amb  —  Abouvektaxivb  Chabai. — Although  Chabob  ur  BBKEBmoB 

TO    RBAWOyABT.B   DOUST    MAT    BB    QbBOXIOUB   TO   OBmOODI  aS  bsinf 


Dec.  1887.]  Lang  v.  Statb.  325 

InTolved  aad  aignxnentatiTe,  yet,  if  it  asserts  oorreot  legal  propositioiM^ 
neither  the  giving  nor  the  refusal  of  it  is  an  error  whioh  will  work  %. 
reversal  of  jndgment. 
Flbadino  and  pRAcncB — CoBBEonoir  OF  RxooBD. — In  Quotxno  thb 
Ghasob  the  court  inserted  the  word  "heart"  where  "heat"  occur* 
in  the  record,  regarding  and  treating  it  as  a  mere  clerical  mistake  in 
oopying;  which  the  charge  itself  oorreots. 

HoMiciDB.  On  the  occasion  of  a  general  fight  among  ex* 
cunionistSy  the  deceaBed,  Willie  Boyd,  was  Btrnck  in  the  back 
of  the  head  with  a  base-ball  bat,  and  from  the  effects  of  the 
stroke,  which  fractured  the  skull,  Boyd  subsequently  died. 
The  deceased,  at  the  time  he  was  struck  the  fatal  blow,  wa» 
actively  engaged  in  the  fight  himself,  and  had  previously 
knocked  down  two  men  with  a  base-ball  bat,  and  was  standing 
over  the  last  man  he  had  knocked  down,  when  some  one  came 
out  of  the  crowd  and  struck  the  deceased  the  fatal  blow.  The 
man  who  did  it  struck  a  left-handed  stroke,  holding  the  bat 
with  both  hands,  and  there  was  evidence  that  the  appellant 
Lang  was  right-handed.  There  was  also  evidence  tending  to 
show  that  the  deceased  had  struck  the  appellant  over  the  head 
with  a  stick  in  the  early  part  of  the  same  fight.  The  question 
of  fact  for  the  jury  was  as  to  the  identity  of  the  appellant  Lang 
as  the  man  who  struck  the  fatal  blow.  The  state  introduced 
evidence  of  a  confession  by  the  appellant  that  he  struck  the 
blow,  assigning  as  a  cause  that  he  had  been  struck  on  the 
head  with  a  skillet  by  the  deceased  some  time  before.  The 
defendant  then  offered  to  prove  by  one  Fatten  that  Pation  was 
the  party  who  had  struck  Lang  with  the  skillet,  but  the  court 
would  not  allow  the  testimony,  and  also  refused  to  allow  the 
defendant  to  introduce  evidence  of  the  deceased's  character  for 
turbulence  and  violence.  The  charge  given  by  the  court  defin- 
ing murder  in  the  first  degree,  and  excepted  to  by  the  defend- 
ant, appears  in  the  opinion.  Another  charge  in  reference  to 
reasonable  doubt  was  as  follows:  *'  To  prove  beyond  a  reason* 
able  doubt  that  the  defendant  is  guilty  does  not  mean  that 
the  state  must  make  the  proof  by  an  eye-witness,  or  to  a  posi- 
tive, absolute,  mathematical  certainty;  this  latter  measure  of 
proof  is  not  required  in  any  case.  If  from  all  the  evidence 
the  jury  believe  that  it  is  possible,  or  that  it  may  be,  or  per- 
haps the  defendant  is  not  guilty,  this  degree  of  uncertainty 
does  not  amount  to  a  reasonable  doubt,  and  does  not  entitle 
the  defendant  to  an  acquittal.  All  that  is  required  is,  that 
the  jury  should,  from  all  the  evidence,  believe,  beyond  a  rea* 
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80Dable  doubt,  that  the  defendant  is  guilty;  and  if  they  so 
believe,  and  it  was  in  this  county,  and  before  the  finding  of 
this  indictment,  they  must  find  the  defendant  guilty,  although 
they  may  also  belieye,  from  the  evidence,  that  it  may  be  he  is 
not  guilty,  or  that  it  is  possible  he  is  not  guilty.''  Lang  was 
found  guilty  of  murder  in  the  second  degree,  and  sentenced 
accordingly. 

McCarron  and  Leuns^  for  the  appellant. 
T.  N.  McCleUan^  attomey^eneralj  covUra. 

Clopton,  J.  As  a  general  rule,  in  cases  of  homiddei  evi- 
dence of  the  bad  character  of  the  deceased  for  turbulence  and 
violence  is  not  admissible,  unless  it  tends  to  qualify  or  explain 
the  conduct  of  the  deceased,  or  to  illustrate  the  motive  or  in- 
tent of  the  accused  in  committing  the  homicide,  when  it  may 
be  said  to  constitute  a  part  of  the  res  gestm.  The  character  of 
the  deceased,  however  rash  and  blood-thirsty,  furnishes,  per  m, 
no  excuse  for  taking  his  life.  To  render  such  evidence  com- 
petent and  relevant,  the  conduct  of  the  deceased  must  be  of 
such  nature  that  its  tendency,  under  the  circumstances  and 
as  illustrated  by  his  character,  is  calculated  to  create  a  rea- 
sonable apprehension  of  great  bodily  harm.  The  purpose  of 
such  evidence  is  to  show  the  honesty  of  the  accused's  belief 
of  imminent  peril:  Franhlin  y.  StaUf  29  Ala.  14;  PritcheU  v. 
StaUy  22  Id.  89;  68  Am.  Dec.  250;  Storey  v.  StaUj  71  Ala. 
829;  De  Arman  v.  StaUy  71  Id.  857.  The  deceased,  at  the 
time  the  fatal  blow  was  struck,  was  making  no  demonstration 
of  violence  against  the  defendant,  spoke  no  words,  and  did  no 
act,  which  could  tend,  even  remotely,  to  produce  in  the  mind 
of  the  defendant  any  apprehension  of  harm.  Under  the  cir- 
cumstances, the  evidence  of  the  deceased's  character  for  turbu- 
lence and  violence  was  not  admissible. 

The  credibility  of  the  witnesses,  who  may  prove  confessions, 
and  of  the  confessions  themselves,  are  legitimate  subjects  of 
inquiry,  and  may  be  impeached  in  any  authorized  mode. 
Though  the  defendant  may  have  confessed  the  crime,  he  may 
show  that  the  offense  with  which  he  is  charged  was  not  in  fact 
committed,  or  that  he  was  not  the  guilty  agent.  These  are  the 
immediate  issues  to  be  tried,  and  any  evidence  is  pertinent 
which  properly  tends  to  prove  or  disprove  them,  and  to  eluci- 
date the  main  inquiry.  But  confessions  of  the  specific  offenM 
are  distinguishable  from  admissions  and  declaratiotis  of  inoi* 
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dental  and  collateral  facts,  though  they  may  be  made  at  the 
«ame  time.  An  inveetigation  of  the  truth  or  falsity  of  such 
admissions  and  declarations  would  raise  collateral  inquiries, 
multiply  the  issues,  and  by  diverting  the  minds  of  the  jury 
from  the  main  inquiry,  confuse  their  deliberations.  Had  the 
■defendant  been  allowed  to  prove,  in  order  to  show  that  his 
declaration  of  the  cause  of  his  striking  the  deceased  was 
false,  or  to  impeach  the  witnesses,  who  testified  to  such  decla- 
rations, that  some  person  other  than  the  deceased  struck  him 
with  a  skillet  on  a  previous  occasion,  it  would  have  been  com- 
petent for  the  prosecution  to  introduce  rebutting  and  contra- 
dictory evidence.  An  inquiry  as  to  the  details  of  the  previous 
difficulty  would  have  been  inaugurated,  and  the  main  issue 
rendered  materially  dependent  upon  ascertaining  whether  the 
deceased  struck  the  defendant,  or  whether  the  defendant  had 
reason  to  believe  that  he  struck  him.  The  evidence  of  the 
witness  Patton  was  properly  excluded. 

The  court,  at  the  request  of  the  solicitor,  instructed  the 
Jury:  ''If  the  defendant,  in  this  county,  before  the  finding  of 
this  indictment,  purposely  killed  the  deceased  by  striking  him 
with  a  base-ball  bat,  after  reflection,  with  a  wickedness  or  de- 
pravity of  heart  toward  the  deceased,  and  the  killing  was 
determined  on  beforehand, — even  a  moment  before  the  fatal 
blow  was  struck, — the  defendant  is  guilty  of  murder  in  the 
first  degree." 

In  quoting  the  charge,  we  have  inserted  the  word  "  heart " 
where  ''heat"  occurs  in  the  record,  regarding  and  treating  its 
use  as  a  mere  clerical  mistake  in  copying,  which  the  charge 
itself  corrects.  The  statute  declares,  "  every  homicide  perpe- 
trated by  poison,  lying  in  wait,  or  any  other  kind  of  willful, 
deliberate,  malicious,  and  premeditated  killing,"  is  murder  in 
the  first  degree.  In  Mitchell  v.  State^  60  Ala.  26,  it  is  said  that 
to  come  within  the  last  clause  of  the  statutory  definition  "  the 
act  must  be  qualified  by  each  of  the  named  adjectives," — will- 
ful, deliberate,  malicious,  and  premeditated,  —  which  "may 
be  grouped  under  the  very  expressive  phrase  'formed  de- 
sign.' "  Purposely  killing  is  intentional,  willful;  after  reflec- 
tion is  deliberation;  with  a  wickedness  or  depravity  of  heart 
towards  the  deceased  is  the  highest  grade  of  malice;  and 
determining  on  the  killing  beforehand  is  premeditation.  The 
statute  does  not  fix  any  length  of  time  as  requisite  to  delibera- 
tion or  premeditation.  If  reflected  and  determined  on  before 
the  killing,  however  brief  may  be  the  period,  the  law  condudec 


828  Ex  PARTE  Btbd.  [Alabama^ 

a  formed  design:  Comimonwealth  v.  Drum^  58  Pa.  St.  9.  While, 
as  we  have  eaid  in  other  cases,  it  is  much  the  better  practice 
to  use  the  statutory  words  in  defining  the  highest  degree  of 
murder,  which  cannot  be  simplified,  the  foregoing  analysis  of 
the  charge  shows  that  its  hypothesis  contains  and  sets  forth, 
though  in  different  phraseology,  all  the  statutory  elements  of 
murder  in  the  first  degree:  Floyd  v.  State^  82  Ala.  16. 

The  charge  in  reference  to  reasonable  doubt  asserts  correct 
legal  propositions,  as  settled  by  several  decisions  of  this  court. 
It  may  be  obnoxious  to  criticism  as  being  somewhat  involved  } 
and  argumentative;    but  neither  giving  nor  refiising  such  . 
charge  will  cause  the  reversal  of  the  judgment:  ifcLeroy  v. 
Statey  77  Ala.  95. 

There  is  no  error  in  the  other  rulings  of  the  oourt 

Affirmed. 


EviDENCB  09  Bad  Chabaotir  of  "Ducoused  is  ohlt  Adhohibli  in  Casb 
09  HoMioiDB  when  the  defendant  claims  to  have  oommitfced  the  crime  in  self- 
defense:  People  ▼.  OarimU,  97  Am.  Deo.  102;  and  note;  Harrimm  ▼.  Common" 
wealth,  52  Am.  Rep.  634. 

MaLIOB   AlOBBEHOUOHT   EbSBSTIAXi  TO   PBOVB   ObIXI  09  MUHDEB:    See 

People  ▼.  PoUer,  71  Am.  Deo.  763;  Sparh  r,  ChmmoHwedUk,  06  Id.  196»  and 
notes. 
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[84  Alabama,  17.] 

CONBTfTUnOVAL  LAW. — It    IB    CUBAKLT  WITHIN    T«TOIHf.ATIV»    PoWER    OF 

Stati»  bo  far  as  any  limitations  resulting  from  the  federal  constitution 
are  conoemed,  to  authorize  the  passage  by  city  councils  of  ordinances 
which  prohibit  the  sale  of  certain  commodities,  either  generally  or  be- 
yond specified  limits,  or  within  certain  hours  of  the  day. 

Ii>.  —  Municipal  Obdinanoe.  —  It  is  Clkaslt  within  CoMPrrxNOY  of 
09  Gbnebal  Abskmblt,  undkr  Ck>NBTiTi7TiON  09  ALABAMA,  to  delegate 
to  a  municipal  corporation  the  power  to  establish  public  markets,  and  to 
confine  the  sale  of  commodities,  which,  in  consideration  of  public  healthy 
require  police  inspection  and  supervision,  to  such  markets,  even  if  a  re* 
suit  of  the  exercise  of  this  power  should  be  the  destruction  of  an  exist- 
ing and  long-estabUshed  business. 

IiK  »  Municipal  Obdinanobs  Rboulatdio  Salbb  of  CknafODinBB,  enacted, 
under  legislative  authority,  must  be  consistent  with  general  laws,  rea- 
sonable in  their  provisions,  and  referable  to  the  performance  of  some 
recognized  governmental  function. 

JiK  — Municipal  Obdinancx,  Likx  Statutb,  mat  bb  Valid  in  some  of  its 
provisions,  and  invalid  as  to  others,  and  a  party  assailing  the  ordinaaos 
becaase  of  the  latter  must  show  himself  to  be  affected  thereby. 
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Id.^Powxb  Gimr  nr  Cett  Gsabtib  to  "Baomjom  axd  ICahaoiICab- 

Kxn  **  aathoriiM  the  city  council  to  adopt  ordioiikCM  prohibitizig  th« 
sale  of  commodities  at  stores,  stalls,  and  places  in  the  city  outside  of 
the  market-hoQses.  While  the  power  "  to  regulate  "  does  not  anthorize 
prohibition  in  a  general  sense,  yet  it  confers  authority  to  confine  the 
business  referred  to  to  certain  hours  of  the  day,  to  certain  localities  or 
buildings  in  a  dty,  and  to  prescribe  rules  for  its  prosecution  within  those 
hours*  localities,  and  buildings. 

Application  for  writ  of  habeag  ecrpua.  The  fiaota  appear  in 
the  opinion. 

R.  H.  FaUhy  for  the  petitioner. 

Braxton  Braggy  contra. 

Stoi«b,  C.  J.  The  petitioner  was  eonvicted  by  the  mayor  of 
Mobile  for  a  violation  of  a  municipal  ordinance  entitled  an 
'*  ordinance  to  establish  and  regulate  markets."  Failing  to 
pay  the  fine  imposed,  he  was  committed  to  prison,  and  there- 
upon  he  applied  to  the  judge  of  the  city  court  for  a  writ  of 
habeas  corpuSj  on  the  ground  of  the  invalidity  of  said  ordinance. 
This  application  was  denied,  and  he  renews  it  here. 

The  ordinance  in  question  provides,  among  other  things,  for 
the  establishment  and  regulation  of  markets  at  several  points 
in  the  city  of  Mobile,  and  prohibits  the  sale  of  fresh  meats  at 
retail  outside  of  these  markets,  except  by  tenants  of  the  market 
stalls,  who  are  permitted  to  hawk  about  the  streets,  after  ^^  8 
o'clock,  A.  M.,  of  the  day."  This  ordinance  was  in  effect  on  May 
1,  18S8.  The  petitioner  was  then,  and  had  been  for  a  number 
of  years,  a  green-grocer  in  Mobile,  and  as  such  was  engaged  in 
the  business  of  selling  fresh  meats  from  his  store,  having  regu- 
larly, up  to  May  2,  1888,  paid  the  municipal  license  tax  im- 
posed on  that  business;  and  having  offered  to  continue  the 
payment  of  this  tax.  It  was  admitted  that  the  meats  sold  by 
petitioner  were  sound  and  wholesome,  and  that  his  store  was 
fitted  up  for  this  business,  and  was  and  had  always  been  clean 
and  neat.  Petitioner,  on  May  1,  1888,  between  7  and  8 
o'clock,  A.  M.,  sold  meat  at  his  store  in  violation  of  this  ordi- 
nance. For  this  he  was  convicted,  and  his  conviction  was 
assailed  below,  and  its  validity  is  attacked  here  on  the  ground 
that  said  ordinance  is  void,  because, — 1.  It  is  violative  of  sec- 
tion 1,  article  14,  of  the  constitution  of  the  United  States  ;  2.  It 
is  violative  of  sections  1  and  7  of  article  1,  and  section  60  of 
article  4,  of  the  constitution  of  Alabama;  and  8.  That  its  en- 
actment was  not  authorized  by  the  charter  of  the  city  (or  port) 
of  Mobile. 


S30  Ex  PABTB  Btbd.  [Alabama, 

Upon  the  case,  as  thus  presented,  onr  conclusions  are: — 

1.  That  it  is  clearly  within  the  legislative  power  of  the  state, 
BO  £ar  as  any  limitations  resulting  from  the  federal  constitu- 
tion are  concerned,  to  authorize  the  passage  by  city  councils 
of  ordinances  which  prohibit  the  sale  of  certain  commodities, 
either  generally  or  beyond  specified  limits,  or  within  certain 
hours  of  the  day.  Indeed,  the  recent  adjudications  of  the 
supreme  court  of  the  United  States  fully  recognize  the  doc* 
trine  that  the  federal  constitution  cannot  be  successfully 
invoked  in  limitation  of  the  state's  absolute  control,  either 
directly  or  through  its  political  instrumentalities,  of  its  inter- 
nal police  affairs.  Both  the  necessity  for  police  regulation,  in 
a  given  instance,  and  the  adaptation  of  a  particular  regula- 
tion to  the  specific  end  in  view,  are  matters  entirely  of  state 
cognizance  and  final  determination.  This  ordinance,  there- 
fore, as  applied  to  the  agreed  facts,  is  not  violative  of  any  pro- 
vision of  the  national  constitution:  Mugler  v.  KansaSy  123  U.  S. 
623;  Powell  v.  Pennsylvania^  127  Id.  678. 

2.  The  delegation  to  a  municipal  corporation  of  the  power 
to  establish  public  markets,  and  to  confine  the  sale  of  com- 
modities which,  in  consideration  of  public  health,  require 
police  inspection  and  supervision  to  such  markets,  is  clearly 
within  the  competency  of  the  general  assembly,  under  the 
constitution  of  Alabama,  and  it  is  not  conceived  that  any  right 
secured  by  the  organic  law  would  be  impaired  by  the  exercise 
of  this  power,  even  if  one  of  the  results  of  its  exercise  should 
be  the  destruction  of  an  existing  and  long-established  busi- 
ness. Such  ordinances,  however,  must  not  be  inconsistent  with 
general  laws;  they  must  be  reasonable  in  their  provisions,  and 
referable  to  the  performance  of  some  recognized  governmental 
function. 

Deferring,  for  the  present,  the  inquiry  whether  the  charter 
of  Mobile  confers  power  on  the  city  government  to  prohibit 
the  sale  of  meats  at  any  store  or  stall  outside  of  the  market 
buildings,  the  question  arises,  Has  the  petitioner  shown  that 
he  is  afiected  by  any  other  provision  in  the  ordinance?  It  is 
not  shown  that  he  has  peddled,  or  desires  to  peddle,  about  the 
streets.  An  ordinance,  like  a  statute,  may  be  valid  in  some 
of  its  provisions,  and  invalid  as  to  others:  Vine9  v.  State^  67 
Ala.  73;  Powell  v.  State,  69  Id.  10;  MeCreary  v.  State,  78  Id. 
480.  It  is  not  our  purpose  to  inquire  into  the  validity  of  the 
clause  which  discriminates,  in  the  matter  of  peddling  on  the 
gtreetSy  between  tenants  of  stalls  and  those  who  are  not    If 
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this  does  vitiate  the  ordiDance  to  any  extent,  it  is  only  to  the 
extent  of  avoiding  this  exceptioni  or  giving  to  all  persona  the 
benefit  of  it,  and  allowing  others  as  well  as  lessees  of  stalls 
the  privilege  of  peddling  about  the  streets. 

8.  This  leaves  but  one  inquiry  for  our  consideration,  whether 
the  charter  power  to  "regulate  and  manage  markets"  author- 
ized the  city  council  of  Mobile  to  adopt  ordinances  prohibiting 
the  sale  of  commodities  at  stores,  stalls,  and  places  in  the  city 
outside  of  the  market-houses.  While  the  power  "to  regulate" 
does  not  authorize  prohibition  in  a  general  sense,  "for  the  very 
essence  of  regulation  is  the  existence  of  something  to  be  regu- 
lated," yet  the  weight  of  authority  is  to  the  efiect  that  this 
power  confers  the  authority  to  confine  the  business  referred  to 
to  certain  hours  of  the  day,  to  certain  localities  or  buildings 
in  a  city,  and  to  the  manner  of  its  prosecution  within  those 
hours,  localities,  and  buildings:  Horr  and  Bemis  on  Municipal 
Police  Ordinances,  82;  Cronin  v.  People^  82  N.  Y.  818;  37  Am. 
Rep.  564;  Livery  Stables  v.  StaU^  16  Ma  App.  131;  In  re  WU- 
eoUy  32  Minn.  145. 

The  ordinance  here  brought  in  question  is  not  a  prohibi- 
tion of  petitioner's  business.  It  does  not  deny  his  right  to 
prosecute  it  Its  only  effect  upon  that  business  is  to  confine 
it  to  the  public  markets,  to  limit  its  prosecution  to  certain 
hours  of  the  day,  and  to  prescribe  rules  for  its  conduct  in  con- 
servation of  public  health. 

The  conviction  of  the  petitioner  was  not  void,  his  imprison- 
ment thereunder  is  legal,  and  the  writ  of  habeas  corpus  is 
denied. 

LmSLATDBB   X^T   BeLIOATS   TO   MUNICIPAL    Ck)aPOBATIOH    POWXB    TO 

RiouLATX  Cajjjjsqs,  ud  the  munioipality,  in  pomumce  of  such  power,  may 
prevent  the  nle  of  oerfcain  articles  within  specified  limits:  Ash  ▼.  People,  8S 
Am.  Dec  740;  Si,  Pmd  ▼.  CoUtr,  90  Id.  278;  and  note  to  Caldwell  v.  Aliom,, 
85  Id.  286-288,  in  which  the  power  to  regnlate  and  manage  markets  is  dis- 
cossed.  In  Crcnm  t.  People,  37  Am.  Bep.  584^  it  was  held  that  power  in  a 
city  charter  to  "regulate  the  erection,  use,  and  continuance  of  slaughtev^ 
mclndeg  tha  power  of  total  prdiihition  within  the  city. 


n  L. 
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Steineb  V.  Bay. 

[84  ALABAMi,  Ob] 

OuaariTUTiONAL  Law.— Statotb  Rsoulatino  Salb  of  OoioaaMSAL  Fxb- 
rnjnsRBf  if  its  controlling  purpose  is  to  goard  the  agrienltiiral  pablio 
against  spnriooa  and  worthless  compounds  sometimes  sold  as  fertilizers, 
and  to  fnmish  to  bnyers  cheap  and  reliable  means  of  proving  the  decep* 
tion  and  frand  should  such  be  attempted,  is  clearly  constitntionaL 

Bills  ahi>  Notes  —  Considkratioh.  —  It  is  Sufficijuit  CoxpLiANOt 
WITH  Alabama  Statute,  Code  of  1886,  section  141,  requiring  one  who 
sells  a  fertilizer  to  tag  each  package  sold,  if  the  seller,  at  the  request  of 
the  buyer,  deliyers  tags  for  each  package'  to  the  latter  on  his  promise  to 
attach  theai;  and  a  note  the  consideration  of  which  was  a  oommercial 
fertiliser  so  sold  is  valid. 

Action  on  a  note.  This  case  involved  the  constitationality 
of  certain  statutory  provisions,  incorporated  into  the  Alabama 
Code  of  1886.  By  these  provisions,  a  department  of  agricul- 
ture was  created,  and  placed  under  the  management  of  an 
officer  known  as  the  commissioner  of  agriculture.  His  duties 
were  to  encourage  the  proper  development  of  agriculture,  hor- 
ticulture, and  kindred  industries;  the  organization  of  neighbor- 
hood and  county  agricultural  associations,  and  out  of  these 
associations,  a  state  agricultural  association;  to  collect  and 
publish  statistics  of  benefit  in  developing  the  agricultural  re- 
sources of  the  state;  to  cause  to  be  investigated  the  diseases  of 
grain,  fruits,  and  other  crops;  the  remedies  for  such  diseases, 
and  the  habits  and  propagation  of  various  insects  which  are 
injurious  to  such  crops,  and  the  proper  mode  of  their  destruc- 
tion. He  was  also  required  to  investigate  many  other  matters 
of  interest  to  agriculturists  and  horticulturists  as  well  as  to 
stock-raisers.  His  duties  with  respect  to  fertilizers  were  as 
follows:  — 

''  He  shall,  at  the  opening  of  each  season,  issue  and  distrib- 
ute circulars,  setting  forth  the  brands  of  fertilizers  sold'or  ex- 
changed, or  offered  for  sale  or  exchange  in  the  state,  their 
analysis  as  claimed  by  the  manufacturer  or  dealer  in  them, 
and,  so  far  as  known,  their  agricultural  and  commercial  value. 
He  shall  issue  a  license  to  such  persons  as  propose  to  sell  or 
exchange  fertilizers.  He  shall  cause  tags  of  suitable  material 
to  be  prepared,  with  proper  fastenings  for  attachment  to  bags, 
barrels,  or  packages  of  fertilizers,  and  there  shall  be  printed 
thereon  the  word  *  guaranteed,'  with  the  year  or  season  in 
which  they  are  to  be  used,  and  a  fac-simile  of  his  signature. 
He  may,  at  his  discretion,  obtain  a  sample  of  all  fertilizers 
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fiold  or  exchanged,  or  offered  for  sale  or  exchange,  in  this  state, 
cause  them  to  be  analyzed  by  the  state  chemist,  and  make 
publication  of  the  analysis.  He  shall  make  and  publish  such 
rules  and  regulations  as  he  may  deem  necessary  to  carry  into 
effect  the  provisions  of  this  article  touching  the  sale  or  ex- 
change of  fertilizers":  Sec.  137. 

'*  Sec  139.  Commercial  fertilizers  must  not  be  sold  or  ex- 
changed without  a  license  from  the  commissioner,  authorizing 
the  person  making  the  sale  or  exchange  to  deal  therein.  All 
sales  or  exchanges  made  without  such  license  are  void. 

''Sec  140.  License. — On  the  payment  of  a  fee  of  one  dol- 
lar, the  commissioner  must  issue  license  to  any  person  or  firm 
or  corporation  or  association  of  persons,  authorizing  the  sale  or 
exchange  of  fertilizers  during  a  season,  expiring  on  the  thir- 
tieth day  of  September  of  each  year. 

"  Sec  141.  The  commissioner  must  furnish  the  licensee,  on 
application,  tags  to  be  attached  to  fertilizers  sold  or  exchanged, 
of  the  kind  and  description  he  is  required  by  subdivision  17 
of  section  137  to  prepare,  on  the  payment  to  him  of  fifty  cents 
for  a  number  sufficient  to  tag  a  ton  of  fertilizers.  Before  sell- 
ing or  exchanging,  or  offering  to  sell  or  exchange,  fertilizers, 
the  licensee  must  attach  one  of  the  tags  to  each  bag,  barrel,  or 
package  thereof;  and  a  sale  or  exchange  of  fertilizers  not  so 
tagged  is  void. 

''Sec  142.  FertUiurs  to  be  Submitted  to  Commissioner. — 
Before  offering  a  fertilizer  for  sale  or  exchange,  the  person  pro- 
fessing to  sell  or  exchange  must  submit  to  the  commissioner  a 
written  or  printed  statement,  setting  forth, — 1.  The  name  and 
brand  under  which  said  fertilizer  is  to  be  sold  or  exchanged, 
the  number  of  pounds  contained  in  the  bag,  barrel,  or  pack- 
age in  which  it  is  to  be  put  upon  the  market,  the  name  or 
names  of  the  manufacturers,  and  the  place  of  manufacturing; 
2.  A  statement  setting  forth  the  amount  of  the  named  ingre- 
dients which  they  are  willing  to  guarantee  such  fertilizer  to 
contain:  First,  nitrogen;  second,  water-soluble  phosphoric 
acid;  third,  citrate-soluble  phosphoric  acid;  fourth,  acid-sol- 
uble phosphoric  acid;  fifth,  potash;  and  such  statement  shall 
be  held  to  constitute  a  guaranty  to  the  purchaser  that  every 
package  of  such  fertilizer  contains  not  less  than  the  amount 
of  each  ingredient  set  forth  in  the  statement;  and  when  such 
statement  sets  forth  the  maximum  and  the  minimum  of  any 
ingredient,  the  commercial  value  shall  be  estimated  upon  the 
minimum  alone;  but  this  shall  not  preclude  the  party  from 
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Betting  forth  any  other  ingredients  which  the  fertilizer  maj 
contam,  which,  as  well  as  the  preceding,  shall  be  embraced  in 
the  guaranty. 

"  Sec.  143.  FertUizerSj  or  ChemicaU  for  Manufacturing,  to 
le  Branded. — All  fertilizers,  or  chemicals  for  manufacturing 
or  composting  the  same,  offered  for  sale,  exchange,  or  distri- 
bution, must  have  branded  upon  or  attached  to  each  bag,  bar- 
rel, or  package,  in  such  manner  as  the  commissioner  may  by 
regulation  establish,  the  true  analysis  of  such  fertilizer  or 
chemical  as  claimed  by  the  manufacturer,  showing  the  per- 
centage of  valuable  elements  or  ingredients  such  fertilizer  or 
chemical  contains;  and  in  every  case  the  brand  must  specifi- 
cally set  forth  the  percentage  contained  in  the  fertilizer  or 
chemical  of  the  several  ingredients  specified  in  section  142,  in 
the  terms  of  that  section. 

"Sec.  144.  Fertilizer,  What  Included  in  Term. — The  term 
'  fertilizer,'  or  '  commercial  fertilizer,'  as  used  in  this  article^ 
does  not  include  common  lime,  land  plaster,  cotton-seed,  cot- 
ton-seed meal,  ashes,  or  common  salt,  not  in  combination. 

"  Sec.  145.  Chemist  of  Department, — The  professor  of  chem- 
istry of  the  Agricultural  and  Mechanical  College  is  the  ofiJcial 
chemist  of  the  department.  On  the  application  of  the  com- 
missioner, he  must  analyze  and  certify  the  analysis  of  all  fer- 
tilizers, samples  of  which  are  furnished  him;  and,  at  the 
request  of  the  commissioner,  if  he  can  without  conflict  with 
his  duties  as  professor,  must  attend  conventions  of  agricultu- 
ral chemists,  make  reports  of  such  matters  as  he  may  deem  of 
interest  to  the  department,  and  render  such  other  services  in  the 
line  of  his  profession  as  the  commissioner  may  require 

"Sec.  147.  Copy  of  Official  Analysis,  Evidence. — The  copy 
of  the  ofBcial  analysis  of  any  fertilizer  or  chemical,  under  the 
seal  of  the  department  of  agriculture,  shall  be  admissible  aa 
evidence  in  any  of  the  courts  of  this  state,  on  the  trial  of  any 
issue  involving  the  merits  of  such  fertilizer  or  chemical." 

Richardson  and  Steiner,  for  the  appellants. 

0,  R.  Famham,  and  StaUings  and  Wilkinson^  contra. 

Stone,  C.  J.  The  consideration  of  the  note  sued  on  in  this 
case  was  a  commercial  fertilizer,  sold  by  appellants  to  appel- 
lees in  April,  1884.  The  act  "  to  establish  a  department  of 
agriculture  for  the  state  of  Alabama,"  approved  February  23, 
1883  (Sess.  Acts,  190),  determines  the  rights  of  the  parties  to 
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this  suit:  Code  of  1886,  secB.  129  et  seq.  The  constitutionality 
of  that  statute  is  assailed  on  many  grounds.  As  we  under- 
stand the  statute,  its  controlling  purpose  was  to  guard  the  ag- 
ricultural  public  against  spurious  and  worthless  compounds 
sometimes  sold  as  fertilizers,  to  fix  on  sellers  a  statutory  guar- 
anty that  fertilizers  sold  by  them  contain  the  chemical  ingre- 
dients, and  in  the  proportions  represented,  and  to  furnish  to 
buyers  cheap  and  reliable  means  of  proving  the  deception  and 
fraud  should  such  be  attempted.  The  accomplishment  of 
these  objects  will  greatly  promote  the  prosperity  and  success 
of  agricultural  industry;  and  we  do  not  hesitate  to  declare 
that  they  are  strictly  within  the  pale  of  legitimate  police  regu- 
lation: Wharton's  American  Law,  sees.  425, 487, 490,  and  note; 
Cooley's  Constitutional  Limitation,  5th  ed.,  722,  723.  We 
think  the  statute  clearly  constitutional. 

The  record  shows  the  following  state  of  facts:  Plaintiffs, 
Steiner  and  Sons,  were  merchants,  and,  among  other  mechan- 
dise,  sold  guano  to  their  customers.  The  defendants  applied 
to  them  for  the  purchase  of  this  fertilizeri  and  were  informed 
that  they  had  none  in  store,  but  expected  a  car-load  during 
the  day.  The  car  arrived  about  2  o'clock,  p.  m.,  and  there- 
upon the  written  contract  declared  on  was  entered  into. 
There  is  no  testimony  showing  whether  or  not  the  guano 
had  been  analyzed,  and  that  inquiry  does  not  appear  to  have 
been  raised  in  the  trial  court.  The  case  seems  to  have  gone 
off  mainly  on  the  failure  to  have  tags  attached  to  the  pack- 
ages. The  testimony  most  favorable  to  the  plaintiffs,  appel- 
lants here,  is  in  substance  as  follows:  When  the  car  arrived, 
it  was  soon  opened  for  the  delivery  of  its  freight,  and  defend- 
ants, being  anxious  to  leave  for  home,  loaded  a  ton  of  the  guano 
from  the  car  upon  their  wagons.  This  was  done  without  the 
direction  or  knowledge  of  the  plaintiffs  or  their  agent  The 
agent,  coming  up,  and  having  the  requisite  tags  in  his  posses- 
sion, was  proceeding  to  attach  them  to  the  packages  on  the 
wagons,  ten  in  number.  He  had  attached  them  to  two  or  three 
of  the  packages,  when,  at  the  request  of  the  defendants,  and 
that  they  might  be  allowed  to  leave  for  home,  he  gave  them 
the  remaining  tags,  they  promising  to  attach  them,  and  allowed 
them  to  depart,  carrying  with  them  the  fertilizer.  As  we  un- 
derstand this  testimony,  if  it  be  believed,  the  contract  of  sale 
was  in  progress,  and  did  not  become  completely  executed  un- 
til plaintiffs'  agent  consented  that  the  defendants  might  depart 
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with  tho  guano.  Till  then  the  plaintifb  had  not  relinqaiahed 
their  ownership  and  control  over  it. 

We  have  said  that  the  purpose  of  the  statute  was  to  create 
and  furnish  evidence  of  a  guaranty  of  the  chemical  ingredi- 
ents of  the  fertilizer  sold.  This  the  statute  requires  to  be 
done  by  attaching  tags  to  the  several  packages.  The  agent  of 
the  seller  was  proceeding  to  do  this,  when,  at  the  urgent  re- 
quest of  the  buyers,  he  delivered  the  tags  to  them,  and  permit- 
ted them  to  depart,  they  promising  to  attach  them.  They 
failed  to  do  so.  We  hold  that  this  was  a  substantial  compli- 
ance with  the  statute.  The  sellers  committed  no  fraud  on  the 
department  of  agriculture,  for  they  purchased  and  paid  for 
the  requisite  tags.  They  committed  no  fraud  on  the  pur- 
chasers, for  they  furnished  to  them  the  proper  guaranty,  and 
the  means  of  proving  it.  If  the  tags  were  not  attached,  the 
fault  was  not  with  the  sellers.  To  allow  the  purchasers  to 
take  advantage  of  this  technical  omission  of  duty  would  be 
to  reward  them  for  the  violation  of  their  promise,  which  we 
are  not  inclined  to  do.  Of  course,  what  we  have  said  is  based 
on  the  testimony  as  given  by  plaintiffs'  agent.  If  the  jury 
failed  to  find  the  facts  as  deposed  to  by  him,  then  the  rules 
declared  above  do  not  apply. 

This  case  is  distinguishable  from  CampbM  v.  Segars^  81  Ala. 
259.  In  that  case  the  agricultural  department  failed  to  real- 
ize its  fees  for  the  tags,  and  the  purchasers  failed  to  obtain 
the  statutory  guaranty.  The  purchasers,  as  further  security, 
might  have  requested  the  sellers  to  draw  samples  from  each 
package  in  their  presenoe,  but  they  are  not  shown  to  have 
requested  it. 

The  circuit  court  erred  in  the  charge  given. 

Reversed  and  remanded. 


State  has  Power  to  Bboulats  ob  Pbohibit  Baim  oe  Mairjiaotubb 
of  ariiclaB  of  trade,  when  naooMary  for  the  weU-being  or  udetj  of  eooletjs 
See  note  on  this  topio  to  BuUer  r.  Chandmn,  1  Am.  St  Rep.  64i-66a 
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Thornton  v.  Sheffield  and  Birmingham  B.  R  Co. 

[84  Alabama,  109.  j 

'COHTRAOTS  —  Ck>N8TRUCnON. — RuLB    OV    IlirSRFBBTATIOK     OF     DUM    OK 

Othib  InsTBUMEirrs,  partly  printed  and  partly  written,  ia,  that  tlw 
written  parts  are  presumed  to  hare  commanded  the  stricter  attention  of 
the  parties;  and,  in  case  of  irreconcilable  conflict,  the  writing  wiU  pre- 
vail over  the  printed  matter. 

Tdib  is  Essential  Blxboent  ot  WRimK  Contraot,  whereby  one  person 
binds  himself  to  convey  a  right  of  way  to  certain  other  persona,  on  con- 
dition  that  the  latter  shall,  within  four  months  from  the  date  of  the 
oontract,  commence  the  constrdction  of  a  railroad,  and  within  three 
yean  complete  it  through  certain  conntiee;  and  npon  failure  to  perform 
these  conditions,  damages  are  recoverable  for  the  right  of  way. 

BsioPPKL.  —  PXBSON  IS  NOT  EflnoppxD  TO  Claiic  Cokpsnsation  fob  Rroiir 
OF  Wat  by  permitting  a  railroad  company  to  constmct  its  road  over  his 
land,  and  operate  it  without  interference. 

iHJUHonoN. — Bill  in  Eqihtt  Claimino  Coxpbnsation  ibom  Railbqab 
Company  fob  Biobt  ot  Wat  will  be  made  effective  by  injunction,  if 
necessary,  until  the  damages  are  properly  ascertained,  or  until  the  oom- 
pany  obtains  the  right  of  way  in  legal  form. 

Bill  in  equity  praying  compengation  for  right  of  way  and 
lor  an  injunction  until  compensation  made.  The  fiEMta  appear 
in  the  opinion. 

Simpson  and  Jones^  for  the  appellant. 

J.  B.  Moore^  contra* 

Stone,  C.  J.  The  appellee,  railroad  company,  surveyed  its 
route,  and  had  partially  constructed  its  road,  beginning  at  Shef- 
field,  in  Colbert  County,  and  extending  southeastward  tow* 
ards  Birmingham.  When  this  bill  was  filed,  the  road  was 
completed,  equipped,  and  in  running  order  for  a  distance  of 
forty  or  more  miles  in  Colbert  and  Franklin  counties,  running 
through  the  lands  of  the  female  complainant  after  noticed.  On 
the  eighth  day  of  October,  1881,  Mrs.  Thornton,  —  then  Mrs. 
Henry,  —  together  with  her  husband,  entered  into  an  agree- 
ment, partly  prinied  and  partly  written,  a  proper  interpreta- 
tion of  which  is  necessary  to  a  decision  of  this  cause.  This 
agreement  was  signed  without  witnesses,  but  was,  on  the  day 
of  its  date,  acknowledged  and  certified  in  form  required  to 
convey  a  homestead,  and  also  to  convey  lands  owned  by  a 
married  woman:  Code  of  1886,  sees.  1790, 1802, 1894,  2608. 
The  instrument  was  duly  recorded  in  the  proper  office.  We 
insert  a  copy  of  the  contract,  italicizing  the  written  words  so 
as  to  distinguish  them  from  the  printed  matter.  The  contract 
is  as  follows:  — 

Am.  Si.  Bsr.,  Vok  V.— 22 
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*'  Know  all  men  bj  these  presents,  that  whereas,  Eugene  C. 
Gordon,  of  the  state  of  Mississippi,  and  his  associates,  of  the 
states  of  New  York,  Georgia,  Alabama,  Mississippi,  and  Ten- 
nessee, propose  to  build  a  railroad  from  some  point  on  the 
Alabama  Great  Southern  Railroad,  or  from  some  point  on  the 
Memphis  and  Charleston  Railroad,  into  or  through  the  counties 
of  Tuscaloosa,  Walker,  Winston,  Marion,  Franklin,  Colbert^ 
and  Lauderdale,  state  of  Alabama.  And  whereas,  the  build- 
ing of  said  railroad  would,  in  our  opinion,  enhance  the  value 
of  our  farming  and  timbered  lands,  and  the  productions 
thereon;  and  whereas,  the  building  and  operating  of  said 
railroad  would,  in  our  opinion,  become  a  convenience  and 
advantage  in  various  ways  to  our  property  and  our  labor,  in 
furnishing  facilities  for  transportation  and  more  rapid  com- 
munication to  and  from  the  markets  of  the  country;  now,  for 
and  in  consideration  of  any  or  all  of  these  benefits  and  advan- 
tageSy  which|  in  our  opinion,  would  accrue  to  us  from  the 
building  of  said  railroad,  should  the  said  Gordon  and  associ- 
ates, within  four  months  from  this  date,  begin  the  work  of 
surveying  or  locating  or  building  said  railroad,  and  shall, 
within  three  years  from  this  date,  so  complete  the  said  railroad 
60  as  to  have  it  in  operation  [to  the]  through  the  counties  above 

named  [county  lines  between and counties].     Novjy 

ill  that  event,  in  consideration  of  the  said  benefits  and  advan- 
tages likely  to  accrue  to  us  and  to  our  property,  as  herein- 
before referred  to  from  the  building  of  the  proposed  railroad: 
We,  Gu8  A,  Henry  and  Ella  W.  Henry,  his  wife,  of  the  county 

of ,  state  of  Alabama,  do  hereby  agree  and  bind  ourselves, 

our  heirs,  administrators,  executors,  and  assigns,  to  make  unto 
the  said  Eugene  C.  Gordon  and  his  associates,  and  upon  tlie 
compliance  of  the  said  Gordon  and  associates  with  the  terms 
of  this  contract  [hereby  vest  the  said  Gordon  and  his  associ- 
ates with  good  and  sufficient  title  to  all  the  coal,  iron,  coal-oil^ 
in  or  upon,  or  in  any  wise  belonging  to,  the  following  described 
lands  or  real  estate,  to  wit:]  We  give  the  right  for  the  said  rail- 
road  to  enter  our  plantation^  and  go  through  the  same  in  con- 
structing the  said  road,  free  ofcharge^  provided  it  does  not  interfere 
with  the  buildings. 

''[And  in  addition  to  the  above-described  real  estate,  wf> 
hereby  bind  ourselves  and  legal  representatives  to  make  good 
and  sufficient  titles,  in  fee-simple,  to  all  the  following  de- 
scribed lands  or  real  estate,  to  wit:  ,  together  with  the 

right  to  enter  upon  the  said  lands  to  prospect  for  said  mineral 


Dec.  1887.]    Thornton  v.  Sheffield  etc.  R.  R.  Co.         339^ 

Bubstances,  and  to  mine  and  utilize  the  same  if  they  so  desire,  J 
also  we  hereby  grant  unto  the  said  Grordon  and  his  associates 
the  right  for  road  and  railroads  across  our  lands  free  of  charge, 
and  the  ftee  use  of  timber  necessary  for  railroad  or  mining 
purposes. 

''  It  is  expressly  understood  that  any  and  all  of  the  above* 
specified  donations  are  to  be  made  by  the  undersigned  to  aid 
the  said  Gordon  and  his  associates  in  the  construction  of  said 
railroad,  in  consideration  of  the  benefits  and  advantages  likely 
to  accrue  to  us  from  the  building  of  the  same.  It  is  further 
expressly  and  specially  understood,  that  no  such  deed  to  the 
lands  as  above  described  [or  to  the  coal,  iron,  coal-oil,  and 
other  mineral  interests  owned  by  us,  as  above  specified],  is  to 
be  made,  as  described  in  this  instrument,  if  the  said  Gordon 
and  associates  should  fail  to  build  such  portion  of  the  road, 
and  do  the  work  as  is  required  by  the  terms  of  this  instru- 
ment; nor,  on  the  other  hand,  the  said  Gordon  and  his  asso- 
ciates shall  not  be  held  liable  for  damages  should  they  fail  to 
build  said  railroad. 

'^The  object  of  thus  deeding,  or  thus  binding  ourselves  to 
deed  certain  lands  [and  our  coal,  iron,  coal-oil,  and  other 
mineral  interests],  on  certain  conditions,  to  the  said  Gordon 
and  his  associates,  is  hereby  expressly  declared  to  be,  to  in- 
duce the  said  Gordon  and  his  associates  to  build  the  said 
railroad, — the  consideration  to  the  undersigned  being  the 
supposed  benefits  to  accrue  to  us  from  the  increased  circula- 
tion of  money  along  the  said  railroad  line  in  building  and 
operating  the  same,  and  the  general  benefits  of  our  having 
increased  railroad  facilities,  by  which,  in  our  opinion,  we  will 
be  fully  compensated  for  the  said  aid  extended  or  to  be  ex- 
tended by  us  in  securing  the  same.''  Dated,  and  signed  by 
Gus  A.  Henry  and  Ella  W.  Henry,  with  their  seals. 

In  framing  this  agreement,  a  printed  blank  was  used,  which 
contained  many  words  and  stipulations  not  germane  to  the 
contract  made,  or  intended  to  be  made.  We  inclose  in  brack- 
ets such  stipulations,  sentences,  phrases,  and  parts  of  the  same 
as  we  think  should  not  be  considered  in  the  interpretation  of 
the  agreement  actually  made. 

It  is  a  rule  of  interpretation  of  deeds  or  other  instruments 
partly  printed  and  partly  written,  that  the  written  portions 
are  presumed  to  have  commanded  the  stricter  attention  of  the 
parties;  and  if  there  is  an  irreconcilable  conflict  between 
them,  the  writing  prevails  over  the  printed  matter:  2  Peviin 
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on  Deeds,  sec.  837;  Bishop  on  Contracts,  sec.  413.  This  is 
but  the  teaching  of  human  experience,  crystallized  into  law. 

We  are  satisfied  that  in  this  case  there  was  no  intention  to 
contract  for  mineral  rights,  or  for  any  easement  or  privilege 
in  connection  therewith.  The  sole  purpose  was  to  obtain  a 
right  of  way  through  the  plantation  of  the  female  complain- 
ant, free  of  charge,  and,  on  like  terms,  '^  the  free  use  of  timber 
necessary  for  railroad  purposes." 

The  contract  is  not  free  from  ambiguity.  It  is  earnestly 
contended  for  appellee  that  time  was  not  made  of  the  essence 
of  this  contract.  On  the  other  hand,  it  is  claimed  for  appel* 
lant  that  the  writing  is  only  an  agreement  to  convey,  on  con- 
ditions to  be  performed  within  a  specified  time;  and  the  time 
having  elapsed,  and  the  conditions  not  being  performed,  the 
agreement  to  convey  is  canceled.  The  contract  does  not  em- 
ploy either  of  the  words  '^  grant,  bargain,  sell,  or  convey,"  or 
any  word  of  equivalent  import.  Considering  the  entire  instru- 
ment, we  hold  it  not  a  conveyance,  but  an  agreement  to  con- 
vey, on  conditions  therein  expressed:  Chapman  v.  GUusellj  13 
Ala.  60.  The  conditions  most  important  to  be  noted  are  the 
following:  To  commence  the  survey  of  the  said  road  within 
four  months  of  the  date  of  the  contract, — October  8,  1881, — 
and  within  three  years  to  complete  it,  running  ^'into  or 
through  the  counties  of  Tuscaloosa,  Walker,  Winston,  Marion, 
Franklin,  Colbert,  and  Lauderdale,  state  of  Alabama."  The 
clause  which  binds  Henry  and  his  wife — the  latter  now  Mrs. 
Thornton — is  in  the  following  terms:  ^^Now,  in  that  event, 
....  we,  Ous  A.  Henry  and  Ella  W.  Henry,  his  wife,  do 
hereby  agree  and  bind  ourselves,  our  heirs,  administrators, 
executors,  and  assigns,  to  make  unto  the  said  Eugene  C.  Gor- 
don and  his  associates,  and  upon  the  compliance  of  the  said 
Gordon  and  his  associates  with  the  terms  of  this  contract, 
hereby  [agree  to]  vest  the  said  Gordon  and  his  associates 
with  good  and  sufficient  titles,  ....  we  give  the  right  for 
the  said  railroad  to  enter  our  plantation  and  go  through  the 
same,  in  constructing  said  road,  free  of  charge,  provided  it 
does  not  interfere  with  the  buildings."  There  are  other  pro- 
visions in  the  contract  clearly  indicating  that  it  was  not  in- 
tended as  a  conveyance,  but  only  as  an  agreement  to  convey. 
Among  them  is  the  following:  "It  is  further  expressly  and 
specially  understood  that  no  such  deed  to  the  lands  as  above 
described  ....  is  to  be  made,  as  described  in  this  instru- 
ment, if  the  said  Gordon  and  associates  should  fail  to  build 
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8uch  portion  of  the  road,  and  do  the  work  as  required  bjr  the 
terms  of  this  instrument."  Under  the  force  of  the  clauses 
copied,  and  other  provisions  of  the  contract,  we  feel  author- 
ized to  insert  the  words  '^  agree  to,"  which  we  have  placed  be- 
tween brackets  above. 

We  hold  that,  under  the  terms  of  this  contract,  the  com- 
plainant bound  herself  to  give  and  convey  the  right  of  way 
only  in  the  event  Gordon  and  associates,  or  their  assigns,  per- 
formed the  stipulations  they  entered  into,  and  which  consti- 
tuted the  consideration  of  complainant's  agreement  to  convey: 
Tennessee  etc.  R.  R,  Co.  v.  East  Alabama  Ry  Co.,  73  Ala.  426, 
440.  We  hold,  further,  that  the  agreement  in  this  case  makes 
time  an  essential  element  of  the  contract,  and  Gordon  and 
associates,  having  broken  the  agreement  on  their  part,  have 
forfeited  all  right  to  claim  its  observance  on  the  part  of  com- 
plainant. 

It  is  contended  for  appellee  that  by  permitting  the  railroad 
company  to  construct  its  road  and  operate  it  without  inter- 
ference, complainant  has  estopped  herself  from  now  asserting 
her  right  to  compensation  for  the  right  of  way.  There  is  no 
principle  of  estoppel  against  this  claim,  considered  as  a  mere 
demand  for  damages  for  the  right  of  way.  If  she  were  seek- 
ing to  evict  the  corporation,  there  might  be  something  in  the 
objection.  That  is  not  the  purpose  of  this  suit.  She  claims 
only  for  the  injury  done  to  her  freehold;  and  that  claim,  un- 
der the  averments  of  the  bill,  stands  on  the  same  meritorious 
ground  as  if  the  road  had  been  built  without  prior  attempt  to 
procure  or  condemn  the  right  of  way.  Such  acquiescence,  to 
operate  a  bar,  must  be  of  sufficient  duration  to  toll  entry:  New 
Orleans  etc.  R.  R.  Co.  &  Ins.  Ass^n  v.  Jones,  68  Ala.  48;  Jones  v. 
New  Orleans  etc.  R.  R.  Co.,  70  Id.  227;  Tennessee  etc.  R.  R.  Co. 
V.  East  Alabama  Ry  Co.,  73  Id.  426;  1  Wood's  Railway  Law, 
see.  209;  Perkins  v.  Maine  Cent.  R.  R.  Co.,  72  Me.  95. 

The  course  adopted  by  the  complainant  in  this  case  is  fully 
justified  by  the  authorities,  and  the  bill  should  be  retained 
and  made  efiective  by  injunction,  if  necessary,  until  the  dam- 
ages are  properly  ascertained,  or  until  the  railroad  company 
obtains  the  right  of  way  in  legal  form:  Taylor  v.  C.  R.  &  St.  P. 
R.  R.  Co.,  25  Iowa,  371;  Browning  v.  Cam.  &  W.  R.  R.  Co.,  4 
N.  J.  Eq.  47;  Oilman  v.  S.  &  F.  R.  R.  Co.,  40  Wis.  653;  Rush 
▼.  M.  L.  S.  &  W.  Ry  Co.,  54  Id.  136;  2  Wood's  Railway  Law, 
see  246. 

The  present  suit  was  instituted  in  July,  1887.    At  that 
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time,  and  fiince  February  28,  1887,  *'  the  wife  mufit  sue  alone, 
at  law,  or  in  equity,  ....  for  the  recovery  of  her  separate 
property,  or  for  injuries  to  such  property":  Act  approved 
February  28,  1887,  Sess.  Acts  1880,  sec.  7;  Code  of  1886,  sec. 
2347. 

The  chancellor  erred  in  sustaining  the  eighth  ground  of 
demurrer,  and  there  is  nothing  in  the  other  grounds  assigned. 
Rule  of  chancery  practice,  No.  13,  in  the  Code  of  1876,  same 
number  in  Code  of  1886,  has  no  application  to  bills  which 
contain  no  interrogating  part,  and,  like  the  forms  of  the  com* 
plaints  given  in  the  code,  is  at  most  directory:  Code  of  1886, 
eec.  3422. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered  overruling  the  demurrer.  The  decree  appealed  from 
being  interlocutory,  the  cause  is  still  pending  in  the  court  be> 
low,  and  there  is  no  need  of  an  order  of  remandment. 

Reversed  and  rendered. 


Tmx  18  KOT  OT  EssxNos  OF  CoKTRACT  QiileM  there  are  words  deulj 
•howiiig  that  to  be  the  intentioii:  Taptor  r.  Baldwin,  73  Am.  Deo.  736. 

Pabtt  Sbekdvo  to  Rsoovxr  Dailaoss  nr  ComnaaAnov  PBOOEKDnras 
HAT  HAva  Iir junonoH  until  the  damages  are  paid:  LqfapeUe  tU.  Co.  r.  Nem 
AfbcM^  JR.  JR.  Co.,  74  Am.  Deo.  246^  and  note. 
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Obast,  nr  m  Owir  Nature,  Amoumtb  to  BzrniouiBmiSMT  or  Rtorv  ov 
Obahtor,  and  implies  a  contract  not  to  roaosert  that  right,  and  this 
principle  is  applicable  to  franchises  lawfully  granted  hj  municipal  cor- 
porations. 

Badjkoad  Coxpaht  — Grant  ot  Franchebb  to  bt  Oitt  as  Aokht  or 
State.  —  A  railroad  company  was  authorized  under  its  original  charter, 
granted  by  the  legislature,  to  construct  its  road  across  or  through  any 
.street  or  highway,  subject  to  the  limitatiou  that  the  public  use  of  sudi 
street  or  highway  should  not  be  unnecessarily  impaired.  An  amend- 
ment to  this  charter  authorised  any  incorporated  city  or  viUage  within 
the  state,  and  situated  upon  the  line  of  the  company's  road,  to  grant  to 
the  company  any  rights,  privileges,  or  franchises  haying  reference  to  the 
oonstruction  and  management  of  its  road,  and  the  conduct  of  its  busi* 
ness^  within  the  limits  of  such  city.  Under  the  authority  thus  conferred 
in  the  charter  of  the  company,  a  grant  to  it  by  a  city,  in  the  form  of  an 
ordinance,  of  the  right  to  construct  a  track  with  neceesaxy  sidings  and 
torn-outs  through  a  bnsiness  strsat  in  said  otigr,  in  sooh  maaner  as  the 
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company  might  deem  neceasary  for  its  basineas  purposes,  is  an  irrevoca- 
ble franchise,  protected  from  impairment  hj  both  federal  and  state  con- 
stitntions,  and  subject  to  the  limitation  only  that  the  nse  of  the  street 
by  the  public  should  not  be  nnnecessarily  or  materially  impaired. 

IDw  —  PRITILEGB    GRANTED    TO    RAILROAD    COMPANT    TO    LaT    ITS    TrACK 

THROUGH  Business  Street  or  Cut,  with  the  necessary  sidings  and 
tarn-outs,  these  to  be  laid  in  snch  manner  as  the  company  might  deem 
expedient  and  necessary  for  its  business,  is  none  the  less  a  franchise,  in 
the  proper  sense  of  that  term,  because  it  was  granted,  not  directly  by 
legidative  enactment,  but  by  the  city  authorities,  under  the  sanction  of 
i2ie' company's  charter,  itself  granted  by  the  legislature.  For  this  pur- 
pose the  ci^  is  regarded  as  a  political  agent  for  the  state,  and  an  act 
done  by  the  state  through  its  duly  anthoriaad  agent  is  an  act  done  by 
the  state  itself. 
Id,  — Bight  Granted  to  Railroad  Ck>]CPANT  to  Lay  its  Track  througb 
Cnr  Street  Negbssarilt  Imflibs  the  right  to  use  such  track  in  the 
mode  ordinarily  adopted  by  railroad  companies,  subject  to  reasonable 
regulation  under  the  police  power  of  the  proper  authorities.  The  right 
to  lay  side-tracks  and  turn-outs  in  like  manner  implies  the  right  to  use 
tiiem,  and  this  includes  their  nse  for  the  transportation  of  goods  to  and 
from  adjoining  stores  and  warehouses. 

OOBFORATIONa.  —  CHARTERS    OY     CORPORATIONS     ARE    TO     BE     CONaRTRnXD 

BnucTLT  against  the  corporators,  and  what  is  not  nuequiyocsUy  granted 
in  clear  terms,  or  necessarily  implied,  must  be  taken  to  be  withheld. 

Idw  —  PRAoncAL  CoNSTRUcnoN  or  Grant  Established  bt  Years  or 
UNiroRM  Usage,  acquiesced  in  by  the  public,  and  not  denied  by  those 
adrersely  interested,  is  the  strongest  evidence  that  the  grant  has  been 
rightly  interpreted. 

Id.  — CiTT  Ordinance  xeayino  iob  its  Obvious  Purpose  the  destmctioii 
of  an  irrevocable  franchise  belonging  to  a  railroad  company,  no  qnestioa 
off  police  power,  abatement  of  nuisance,  or  regulation  of  an  admitted 
right  being  involved  in  the  case,  is  void. 

LijuNonoNs. — Court  or  Equitt  has  Jurisdiction  to  Enjoin  Enyobcb> 
MEMT  or  CiTT  Ordinance,  having  for  its  purpose  the  destruction  of  the 
franchise  of  a  railroad  company,  in  which  the  public  has  an  interest* 
where  the  injury  to  the  company  will  be  irreparable;  and  the  company 
is  not  required  to  establish  its  right  at  law  before  invoking  the  aid  of 
equity,  its  right  being  clear  and  free  from  donbt»  the  validity  of  the 
fnachise  depending  upon  the  construction  of  a  grant  from  the  dty,  aa- 
thorized  by  the  company's  charter. 

Id.  —Court  or  Equht  will  not  Interverb  to  Enjoin  Mere  Trespass 
of  ordinary  character,  either  upon  the  person  or  property.  But  where 
a  trespass,  or  a  series  of  trespasses,  operate  in  effect  to  destroy  or  sen* 
onsly  impair  the  exercise  of  a  franchise,  a  court  of  equity  will  not 
hesitate  to  interpose  to  prevent  the  apprehended  injury  by  the  aid  of 
injunction. 

Id.  — Court  or  Equitt  will  not  RErusE  to  Intertbre  bt  Injunction 
to  restrain  a  city  from  tmlawfully  attempting,  by  an  ordinance,  to 
destroy  the  valuable  franchise  of  a  railroad  company  merely  because  the 
ordinance  is  of  a  quari  criminal  character. 

Bill  in  equity  for  an  injunction.    The  facts  appear  in  th« 
opinioiL 
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R.  H,  Clarice^  for  tho  appellant. 

Oaylord  B,  Clark  and  F.  B.  Clark,  Jr,^  amtra. 

SoMERViLLE,  J.  The  present  bill  is  filed  by  the  Louisville 
and  Nashville  Railroad  Company  against  the  Port  of  Mobile^ 
to  enjoin  the  enforcement  of  an  ordinance  of  that  municipal* 
ity,  which  declared  it  unlawful  for  any  person  or  corporation 
to  load  or  unload  cars  in  the  public  streets  of  the  city,  under 
a  penalty  of  not  less  than  twenty-five  dollars  for  each  and 
every  violation  of  the  provision.  The  ordinanco  excepts  cot- 
ton, coal,  and  ice  in  certain  localities,  but  this  exception  ha» 
no  material  bearing  on  the  present  controversy. 

The  bill  claims  for  the  complainant  a  vested  franchise  to 
exercise  the  right  of  loading  and  unloading  freight  along  the 
line  of  its  track  constructed  through  Commerce  Street  in  said 
city,  and  that  the  enforcement  of  the  ordinance  in  the  man- 
ner which  has  been  threatened  by  the  municipal  authorities 
will  operate  as  a  total  destruction  of  this  valuable  franchise, 
which  the  company  had  been  peaceably  exercising  for  about 
eighteen  years.  It  is  averred  that  the  ordinance  in  contro- 
versy is  the  exercise  of  unauthorized  municipal  power,  and  is 
therefore  void;  and  that  the  defendant  corporation,  the  Port 
of  Mobile,  is  insolvent,  and  the  public  officers  and  others  who 
have  undertaken  to  enforce  the  ordinance,  by  the  threatened 
arrest  of  the  complainants'  employees,  are  pecuniarily  irre- 
sponsible, and  facts  are  stated  from  which  it  is  made  clear 
that  the  injury  which  will  be  suffered  by  the  complainant  in 
the  abrogation  of  this  right,  and  the  consequent  paralysis  of 
its  business,  will  be  irreparable,  and  cannot  be  recompensed 
by  suits  for  damages  at  law. 

We  first  inquire  as  to  the  origin  and  nature  of  the  right  or 
privilege  claimed  by  the  complainant;  second,  whether  the 
ordinance  in  question  operates  as  an  illegal  interference  with 
it;  and  third,  as  to  the  jurisdiction  of  a  coiui;  of  equity  to  in- 
terfere by  the  aid  of  injunctive  relief. 

1.  The  basis  of  the  alleged  right  in  the  complainant  is,  a. 
grant  by  the  city  of  Mobile,  in  the  form  of  an  ordinance, 
passed  in  September,  1869,  for  the  particular  purpose,  as  the 
bill  alleges,  of  enabling  the  railroad  to  reach  the  stores  and 
warehouses  situated  on  Commerce  Street, — this  grant  being 
made  under  the  authority  of  the  charter  of  the  railroad  com- 
pany, created  by  legislative  enactment.  The  complainant,  as 
the  owner  of  the  charter  of  the  New  Orleans,  Mobile,  and 
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Chattanooga  Railroad  Company,  is  shown  to  be  entitled  to  all 
the  rights  vested  in  that  corporation.  The  charter  of  the  lat- 
ter company,  enacted  in  November,  1866,  expressly  authorized 
the  construction  of  its  road  across  or  through  any  street  or 
highway,  the  only  limitation  upon  the  right  being  that  the 
usefulness  and  convenience  of  such  street  or  highway  to  the 
public  should  not  be  unnecessarily  or  materially  impaired: 
Acts  1866-67,  pp.  6-15,  sec.  13.  An  amendment  to  this  char- 
ter, approved  February  12,  1867,  contained  the  following  pro- 
vision: ''That  the  said  company  is  hereby  authorized  and 
empowered  to  obtain,  by  grant  or  otherwise,  from  any  incor- 
porated city  or  village  within  the  state  that  may  be  situated 
upon  or  at  the  intersection  or  termini  of  any  of  its  railroads, 
any  rights,  privileges,  or  franchises  that  any  of  said  corpo- 
rated  cities  or  villages  may  choose  to  grant  in  reference  to  the 
construction,  maintenance,  and  management  of  the  railroad  of 
said  company,  its  depots,  cars,  locomotives,  and  its  business 
within  the  limits  of  such  incorporated  city  or  village,  as  here- 
inbefore  named,  is  hereby  authorized  and  empowered  to  grant 
to  said  company  any  such  rights,  privileges,  and  franchises  as 
it  may  deem  proper  and  advisable;  and  such  privileges  and 
franchises,  when  granted  to  and  accepted  by  said  company 
from  any  such  incorporated  city  or  village,  shall  be  deemed 
and  taken  as  rights,  privileges,  and  franchises  vested  and  con- 
firmed in  said  company,  and  not  liable  thereafter  to  be  revoked, 
changed,  injured,  or  impaired,  except  with  the  consent  of  said 
company":  Acts  1866-67,  p.  400,  sec.  5. 

That  the  legislature,  under  the  general  police  power  inher- 
ent in  the  state,  had  the  constitutional  power  to  authorize  the 
dty  of  Mobile  to  grant  the  right  to  construct  a  railroad  track, 
upon  which  steam-engines  are  operated,  across  and  through 
the  streets  of  that  city,  must  be  conceded.  And  after  such 
permission,  it  would  lie  in  the  mouth  of  no  one  to  complain 
that  the  changed  use  of  the  street  would  per  6e  be  a  nuisance: 
Perry  v.  New  Orleans^  Mobile^  and  Chattanooga  R.  R.  Co.,  55 
Ala.  413;  28  Am.  Rep.  740. 

Under  the  authority  thus  conferred  in  the  charter  of  the 
company,  the  city  of  Mobile,  on  September  7,  1869,  passed  an 
ordinance  by  which  it  ''granted"  to  the  railroad  the  right  of 
way  through  certain  streets,  including  "also  the  right  to  lay  a 
single  track,  with  the  necessary  sidings  and  turn-outs,  from 
the  northern  boundary  of  its  depot,  ....  through  Commerce 
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Street,  ....  in  such  manner  as  eaid  company  may  deem  ex* 
pedient  and  necessary  for  its  business  and  interests." 

Upon  the  faith  of  this  grant  the  track  of  the  road  was  con- 
structed through  Commerce  Street,  with  the  necessary  sidings 
aod  turn-outs,  for  the  purpose  of  loading  and  unloading  freight 
and  merchandise  into  and  from  the  various  stores  and  ware- 
houses located  upon  said  street;  and  has  been  ever  since  con- 
tinuously used  for  this  purpose  from  day  to  day,  without  com- 
plaint or  objection  from  any  source,  for  a  period  of  seventeen  | 
or  eighteen  years,  until  the  attempted  revocation  of  the  ordi- 
nance in  December,  1886. 

The  privilege  thus  granted  is  obviously  a  franchise  of  the 
most  valuable  kind,  being  one  of  the  most  common  examples 
of  such  a  grant  or  privilege:  Davis  v.  Mayor,  14  N.  Y.  506;  67 
Am.  Dec.  186, 193.  It  is  certainly  a  "right,  privilege,  or  fran- 
chise'' within  the  meaning  of  the  company's  charter,  having 
reference,  as  it  does,  to  the  construction  and  management  of 
the  railroad,  and  the  conduct  of  its  business  of  transportation 
within  the  limits  of  the  city  of  Mobile.  Such  a  special  privi- 
lege conferred  directly  by  legislative  enactment,  or  in  a  mode 
provided  for  by  such  enactment,  becomes  a  contract  between 
the  state  and  the  corporators,  and  as  such,  has  always  been 
protected  from  impairment  by  legislative  action  by  virtue  of 
both  the  federal  and  state  constitutions,  each  of  which  pro- 
hibits the  passage  of  any  law  by  which  the  obligation  of  exist- 
ing contracts*i8  impaired  or  lessened:  City  of  Burlington  v. 
Burlington  Street  Ry  Co.,  49  Iowa,  144;  31  Am.  Rep.  145. 
"A  grant  in  its  own  nature,"  observes  Chief  Justice  Marshall 
in  Fletcher  v.  Peck,  6  Cranch,  87, 137,  "amounts  to  an  extin- 
guishment of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  reassert  that  right," — a  principle  which  has  been  held 
in  this  state  to  be  applicable  to  franchises  lawfully  granted  by 
municipal  corporations:  Stein  v.  Mayor  etc.  of  Mobile,  49  Ala. 
362;  20  Am.  Rep.  283.  The  charter  itself  declares,  moreover, 
that  when  once  granted,  in  the  mode  provided  for,  such  privi- 
lege should  become  a  vested  and  irrevocable  right,  not  liable 
to  be  revoked  or  impaired  in  any  manner:  Acts  1866-67,  p. 
400,  sec.  5.  It  was  not  until  the  present  constitution  of  1875 — 
now  in  force  in  this  state — went  into  operation  that  irrevocable 
grants  of  special  privileges  of  this  nature  were  prohibited: 
Birmingham  Street  BUy  Cases,  79  Ala.  469. 

2.  The  privilege  in  question  is  none  the  less  a  franchise,  in 
the  proper  sense  of  that  term,  because  it  was  granted,  not 
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directly  by  legislative  enactment,  but  by  the  municipal  au- 
thorities of  Mobile  under  the  sanction  of  the  charter,  which  is 
itself  a  legislative  enactment.  The  grant  by  the  city  without 
such  sanction  would  be  unauthorized  by  law  and  void.  It  is 
therefore  referable  to  the  charter,  and  may  be  considered  as  a 
grant  by  the  legislature  on  the  condition  precedent  that  the 
corporate  authorities  of  Mobile  should  assent  to  it,  that  munici- 
pality being  regarded  as  a  political  agent  for  the  state  for  this 
purpose,  as  it  is  for  other  governmental  and  police  purposes. 
A  case  strongly  analogous  may  be  found  in  the  grant  of  a 
license  by  the  court  of  county  commissioners,  under  the  au- 
thority of  the  statute,  to  establish  a  toll-bridge,  or  a  ferry, 
which  have  been  held  by  this  court  to  be  privileges  in  the 
nature  of  legislative  franchises,  granted  directly  by  the  state, 
and  subject  in  general  to  be  governed  by  the  same  principles: 
Harrell  v.  Elkwarth,  17  Ala.  676;  Oaie9  v.  McDaniel,  2  Stew. 
211;  19  Am.  Dec.  49;  Mayor  v.  Rodgers,  10  Ala.  37,  49;  Bir- 
mingham  Street  Ry  Case9^  79  Id.  465.  This  principle  seems  to 
us  to  be  based  on  sound  and  practical  reason,  and  is  essen- 
tially just  in  its  results.  It  is  a  mere  logical  sequence  of  the 
common  adage,  Qut/adt  per  aliumjfacit  per  se.  An  act  done 
by  the  state  through  its  duly  authorized  agent  is  an  act  done 
by  the  state  itself. 

3.  The  chancellor  decided  that  the  grant  made  by  the  city 
to  the  appellee  conferred,  by  necessary  implication,  not  only 
the  right  of  transit  through  Commerce  Street,  but  the  right  to 
load  and  unload  at  the  adjacent  stores  and  warehouses.  In 
this  conclusion,  we  are  disposed  to  concur,  notwithstanding 
the  force  of  the  rule  that  the  charters  of  corporations  are  to  be 
construed  strictly  against  the  corporators,  and  what  is  not 
unequivocally  granted  in  such  acts  must  be  taken  to  be  with- 
held. The  power  claimed  must,  in  other  words,  be  granted  in 
clear  terms,  or  else  must  be  necessarily  implied:  Birmingham 
Street  Railway  Caeee^  79  Ala.  472.  It  has  been  held  by  a 
respectable  and  learned  court  that  the  grant  to  a  railroad 
company  of  the  mere  right  of  transit  through  the  streets  of  a 
city  would  carry  as  a  necessary  incident  the  right  to  load  and 
unload  merchandise,  provided  ample  room  was  left  to  accom- 
modate public  travel  on  the  street,  and  the  time  occupied  in 
exercising  the  right  was  reasonably  short:  Matthews  v.  JTebey, 
68  Me.  66;  4  Am.  Rep.  248.  The  present  case  does  not  re- 
quire us  to  carry  the  principle  so  far.  Here  the  railroad 
already  possessed  the  naked  right  of  transit.    This  bad  been 
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conferred  and  directly  by  legislative  enactment,  as  declared 
in  the  original  charter.  The  amendment  to  the  charter  would 
seem,  therefore,  to  have  in  view  the  giving  of  some  additional 
right  or  privilege.  It  would  otherwise  have  been  useless.  The 
language  of  the  city  ordinance  bears  out  this  view.  It  not 
only  confers  the  right  to  lay  the  main  track  through  the 
street,  thus  confirming  what  the  company  already  had,  but  it 
goes  further  by  adding,  ''  with  the  necessary  sidings  and  turn* 
outs,"  and  these  to  be  laid  in  such  manner  as  the  railroad  com- 
pany might  deem  *'  expedient  and  necessary  for  its  business 
and  interests."  Why,  we  may  ask,  give  the  power  to  lay  these 
'^sidings  and  turn-outs"  along  the  streets,  and  within  the  com- 
pany's discretion,  if  the  right  to  use  them  was  to  be  withheld? 
The  right  to  lay  a  track  through  a  street  implies,  by  necessary 
implication,  the  right  to  use  such  track  in  the  mode  ordinarily 
adopted  by  railroad  companies,  and  subject  to  reasonable 
regulation  under  the  police  power  of  the  proper  authorities. 
The  right  to  lay  side-tracks  and  turn-outs  in  like  manner  im- 
plies the  right  to  use  them;  and  the  only  use  which  could  be 
reasonably  contemplated  by  their  construction  is  for  the 
transportation  of  goods  to  and  from  the  adjoining  stores  and 
warehouses.  Add  to  this  the  significant  fact  that  the  railroad 
company,  after  being  placed  in  possession  of  its  franchise, 
construed  it  to  confer  this  right,  and  exercised  it  uniformly 
without  complaint  or  interruption  for  between  seventeen  and 
eighteen  years.  A  contemporaneous  construction  of  a  law  is 
of  very  high  authority.  The  practical  exercise  of  a  right 
under  it,  acquiesced  in  by  the  public,  and  not  denied  by  those 
adversely  interested,  is  the  strongest  evidence  that  it  has  been 
rightly  interpreted.  The  practical  construction  thus  estab- 
lished by  .years  of  uniform  usage  is  often  allowed  by  the 
courts,  even  in  doubtful  cases,  to  have  the  force  of  settled  law. 
A  like  rule  prevails  in  the  construction  of  contracts,  the  court 
being  always  strongly  inclined  to  interpret  every  agreement 
as  the  parties  themselves  have  done  by  practical  usage,  re- 
garding their  conduct  in  the  every-day  execution  of  its  terms 
as  an  agreed  interpretation  of  them. 

Our  conclusion  is,  that  the  railroad  company  was  possessed 
of  an  irrevocable  franchise,  conferred  by  the  city  ordinance, 
giving  it  the  right  to  load  and  unload  freight  at  its  sidings 
and  turn-outs  constructed  on  Commerce  Street,  subject  to  the 
limitation  only  that  the  use  of  the  street  by  the  public  should 
not  be  unnecessarily  or  materially  impaired. 
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4.  The  ordinance  of  December,  1886,  here  sought  to  be  en- 
joined, is  a  manifest  attempt  to  abrogate  this  privilege  by 
declaring  its  exercise  unlawful,  and  fixing  a  penalty  to  it 
The  announced  determination  of  the  police  authorities  to 
arrest  all  employees  of  the  road  who  seek  to  exercise  the  fran- 
chLse,  if  executed,  must  operate  its  utter  destruction.  The 
allegations  of  the  bill,  which  the  demurrer  admits  to  be  true, 
negative  all  facts  from  which  it  is  possible  to  suppose  that  the 
purpose  of  the  objectionable  ordinance  was  to  abate  a  nui- 
sance. There  is  no  sort  of  pretense  that  it  was  a  mere  police 
regulation.  There  is  no  complaint  on  the  subject  from  those 
most  interested  in  the  use  and  occupancy  of  the  highway.  It 
comes  from  those  who  neither  are  property  holders  nor  en- 
gaged in  business  there.  Facts,  moreover,  are  averred  from 
which  it  seems  clear  that  the  loading  and  unloading  of  cars  of 
freight  by  the  railroad  along  the  street,  so  far  from  seriously 
obstructing  travel  and  traffic  by  the  public,  greatly  facilitate 
the  convenient  use  of  the  streets  for  these  purposes  by  reliev- 
ing it  of  the  burden  of  being  constantly  crowded  with  drays 
and  other  vehicles.  The  case,  therefore,  raises  no  question  as 
to  a  resort  to  the  police  power  of  the  city  or  state  to  abate  an 
alleged  nuisance,  or  as  to  an  attempted  regulation  of  an  ad- 
mitted right.  The  purpose  of  the  defendant  corporation  is 
obviously  to  destroy  the  franchise  which  it  has  conferred;  and 
the  ordinance  under  consideration,  having  this  effect,  if  exe- 
cuted, must  be  held  to  be  void. 

5.  The  jurisdiction  of  a  court  of  equity  to  protect  a  fran- 
chise of  this  kind  from  unlawful  invasion  or  disturbance  is 
clearly  settled,  and  has  been  often  recognized  by  this  court 
as  benign  and  salutary.  The  value  of  such  a  right,  or  the 
cost  of  its  unlawful  disturbance,  cannot  be  reduced  to  a  pe- 
cuniary measure.  When  the  purpose  is  its  utter  destruction, 
the  duty  to  protect  becomes  correspondingly  more  urgent  and 
imperative.  The  ground  of  its  exercise  is  usually  the  preven- 
tion of  irreparable  injury,  or  such  as  cannot  be  adequately 
estimated  in  damages  at  law;  at  other  times,  the  avoidance 
of  a  multiplicity  of  suits,  and  again  the  abatement  of  annoy- 
ance in  the  nature  of  a  legal  nuisance.  Another  controlling 
reason  for  interference  by  equity  in  such  cases  is,  that  the 
public  at  large  have  an  interest  in  the  protection  of  such  a 
privilege  as  well  as  the  parties  particularly  interested:  Broad" 
way  Stage  Co.  v.  Amer,  Society  etc.^  15  Abb.  Pr.,  N.  S.,  51. 
The  party  aggrieved  is  not  required  to  establish  his  right  at 
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law  before  he  is  permitted  to  invoke  the  aid  of  equity^  if  Buch 
right  is  clear  and  free  from  doubt.  The  verdict  of  a  jury  ia 
only  necessary  where  the  right  claimed  is  doubtful.  The 
right  is  here  determined  by  a  municipal  ordinance  in  the 
nature  of  both  a  grant  and  a  contract,  which  is  in  writing. 
Its  construction  is  for  the  court,  and  not  for  the  jury:  Mayor  v. 
Eodgers,  10  Ala.  37;  Croion  Turnpike  Co,  v.  Ryder^  1  Johns. 
Ch.  611;  Harrell  v.  ElUworthy  17  Ala.  576;  Newburgh  Tumr 
pike  Co.  V.  Miller^  5  Johns.  Ch.  101;  9  Am.  Dec.  274;  Common- 
wealth  V.  PitUburgh  etc.  R.  R.  Co.,  24  Pa.  St.  159;  62  Am.  Dec. 
372;  Attomey-Qeneral  v.  JJrisfcon,  18  N.  J.  Eq.  410;  2  Dillon 
on  Municipal  Corporations,  sec.  907. 

6.  It  is  too  clear  for  argument  that  it  is  no  objection  to  the 
exercise  of  this  jurisdiction  that  the  attempted  invasion  of  the 
franchise  sought  to  be  protected  is  accompanied  by  acts  which 
are  personal  trespasses.  A  court  of  equity  will  not,  it  is  true, 
interfere  to  enjoin  a  mere  trespass  of  an  ordinary  character, 
either  upon  the  person  or  property.  The  remedies  afforded  at 
law  are  deemed  adequate  in  cases  of  this  kind:  Montgomery 
etc.  R.  R.  Co.  V.  Walton^  14  Ala.  207.  But  the  cases  are 
numerous  in  which  the  arm  of  this  court  has  been  success- 
fully invoked  to  enjoin  trespasses,  which,  if  unrestrained, 
would  probably  result  in  irreparable  mischief,  or  where  such 
mischief  might  be  completely  effected  before  a  trial  at  law 
could  be  had  as  to  the  controverted  right.  Judge  Story  thus 
states  the  rule:  ''If  the  trespass  be  fugitive  and  temporary, 
and  adequate  compensation  can  be  obtained  in  an  action  at 
law,  there  is  no  ground  to  justify  the  interposition  of  courts  of 
equity.  Formerly,  indeed,  they  were  extremely  reluctant  to 
interfere  at  all,  even  in  regard  to  repeated  trespasses.  But 
now  there  is  not  the  slightest  hesitation  if  the  acts  done  or 
threatened  to  be  done  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  just  enjoyment  of  the  prop* 
erty  in  future.  If,  indeed,"  he  concludes,  "courts  of  equity 
did  not  interfere  in  cases  of  this  sort,  there  would  be  a  great 
failure  of  justice  in  this  country":  2  Story's  Eq.  Jur.,  sec.  928. 
The  chancery  court  of  England  had  come  up  to  this  advanced 
view  of  the  law  as  early  as  the  days  of  Lord  Hardwicke:  CouU 
Bon  V.  Whitey  3  Atk.  21.  And  this  view  is  now  supported  by 
an  unbroken  array  of  uniform  authorities,  speaking  with  one 
voice  on  the  subject:  Jeroms  v.  Rosa,  7  Johns.  Ch.  315;  11  Am. 
Dec.  484,  note  498-507;  Lyon  v.  Hunt,  11  Ala.  295;  46  Am. 
Dec.  216;  Scudder  v.  Trenton  etc.  Co.,  23  Id.  766;  PoindexUr  v. 
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Henderson^  12  Id.  550;  Burnley  v.  Cooky  18  Tex.  680;  65  Am. 
Dec.  79;  WhiU  v.  Flannigainj  1  Md.  525;  54  Am.  Dec  668. 
The  case  of  Oabom  v.  United  States  Bank^  9  Wheat.  788,  is  a 
familiar  and  high  authority,  from  one  of  the  greatest  judges, 
for  the  position  that  where  a  trespass,  or  a  series  of  trespasses, 
operate  in  effect  to  destroy  or  seriously  impair  the  exercise  of 
a  franchise,  a  court  of  equity  will  not  hesitate  to  interpose  to 
prevent  the  apprehended  injury  by  the  aid  of  injunction.  And 
in  Broadway  Stage  Co.  v.  Amer.  Society  etCy  15  Abb.  Pr.,  N.  S., 
51,  it  is  expressly  held  that  an  injunction  would  lie  to  restrain 
the  persistent  commission  of  trespasses  of  a  mere  personal 
nature,  where  they  affect  a  corporate  franchise.  And  the 
same  principle  has  been  recognized  by  this  court  in  a  case 
where  it  was  sought  to  enjoin  the  enforcement  of  a  municipal 
ordinance,  the  violation  of  which  was  attended  with  a  penalty: 
Mosee  y.  Mayor  etc.  of  MohiUy  52  Ala.  198. 

The  equity  of  the  present  bill  can  be  supported  upon  the 
ground  that  the  court  will  lend  its  aid  to  prevent  the  destruc- 
tion or  serious  impairment  of  a  vested  franchise,  the  value  oi 
which  cannot  be  adequately  estimated  in  damages.  The  case 
is  strengthened  by  the  further  consideration  of  preventing 
expensive  and  vexatious  litigation  accompanied  by  a  multi- 
plicity of  suits,  and  the  insolvency  of  the  defendants,  by 
whom  the  alleged  grievances  are  threatened, — facts  which 
strongly  corroborate  the  alleged  inadequacy  of  any  legal  rem- 
edy open  to  the  complainant  in  the  courts  of  law.  The  rec- 
ords of  our  courts  present  few  cases  of  threatened  injury  so 
irreparable  in  nature,  or  for  which  a  verdict  of  damages  at 
law  would  furnish  so  inadequate  compensation:  Jerome  v. 
£oM,  7  Johns.  Ch.  315:  11  Am.  Dec.  484,  note  500-507. 

7.  The  suggestion  that  the  court,  under  the  peculiar  cir- 
cumstances of  this  case,  must  abdicate  this  jurisdiction  he- 
cause  of  the  fact  that  it  is  dealing  with  an  ordinance  of  a 
municipal  corporation  of  a  quasi  criminal  character,  the  vio- 
lation of  which  is  made  an  offense,  does  not  strike  us  favorably. 
The  power  to  prevent  irreparable  injury,  flowing  from  the  de- 
ficiencies and  injustice  of  the  more  technical  rules  of  the  com- 
mon law,  may  be  said  to  be  the  very  life  of  equity  jurisdiction. 
The  court  must,  therefore,  be  jealous  of  its  preservation,  not- 
withstanding it  may  also  be  cautious  in  its  exercise.  Municipal 
corporations  can  claim  no  exemption  from  being  subjected  to 
it  They  must  stand  in  our  courts  upon  terms  of  equality 
with  all  other  corporations,  and  with  natural  persons.    Our 
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constitution  declares  that  "all  corporations  shall  have  the  right 
to  sue,  and  shall  be  subject  to  be  sued  in  all  courts,  in  like 
cases  as  natural  persons":  Const.  1875,  art.  14,  sec.  12.  The 
legal  effect  of  this  provision  is  to  place  municipal  corporations, 
as  nearly  as  practicable,  upon  a  basis  of  equality  in  the  en- 
forcement and  defense  of  their  rights  in  courts  of  justice  in 
this  state:  South  and  North  Alabama  R,  R.  Co,  v.  Morris^  65 
Ala.  193;  Davis  v.  Mayor ^  1  Duer,  452.  And  the  rule  accord- 
ingly must  apply  with  peculiar  force  with  us,  which  is  said  by 
Mr.  Dillon  to  be  generally  recognized  elsewhere,  that  "  equity 
will  interfere  in  favor  of  or  against  municipal  corporations  on 
the  same  principles  by  which  it  is  guided  in  other  cases":  2 
Dillon  on  Municipal  Corporations,  sec.  908. 

It  cannot  be  tolerated  that  a  municipal  corporation,  in  view 
of  these  principles,  should  escape  the  grasp  of  a  court  of  chan* 
eery,  in  a  clear  case  of  equitable  cognizance,  by  the  device  of 
adding  a  penalty  to  an  illegal  and  void  ordinance,  which  is 
designed  as  a  repudiation  of  its  own  valid  grants  or  contracts, 
especially  in  a  case  where  the  public  are  largely  concerned, 
and  a  court  of  law  can  afford  no  remedy  adequate  for  the  pre- 
vention of  irreparable  injury  that  would  probably  result  from 
the  enforcement  of  such  an  ordinance. 

There  is  nothing  in  the  case  of  Burnett  v.  Craig,  80  Ala.  185, 
68  Am.  Dec.  115,  which  is  in  conflict  with  the  foregoing  views, 
as  will  appear  from  the  later  case  of  Moses  v.  Mayor  etc.  of 
Mobile^  52  Ala.  198.  The  mere  fact  that  an  act  is  criminal 
does  not  divest  the  jurisdiction  of  equity  to  prevent  it  by  in- 
junction, if  it  be  also  a  violation  of  property  rights,  and  the 
party  aggrieved  has  no  other  adequate  remedy  for  the  preven- 
tion of  the  irreparable  injury  which  will  result  from  the  fail- 
ure or  inability  of  a  court  of  law  to  redress  such  rights:  1  High 
on  Injunctions,  sec.  20;  Mayor  etc.  of  Baltimore  v.  Radecke,  49 
Md.  217;  33  Am.  Rep.  239;  Third  Avenue  R,  R.  Co.  v.  New 
Yorky  54  N.  Y.  159;  Mayor  etc.  of  Mobile  v.  Waringy  41  Ala. 
139;  8  Wall.  110. 

The  decree  of  the  chancellor  refusing  to  dismiss  the  bill 
for  alleged  want  of  equity,  and  refusing  to  dissolve  the  in- 
junction, is  in  harmony  with  the  foregoing  views,  and  must  be 
affirmed. 

Tbbrfakabt.«  LffjoBT  wirmn  MsAimra  or  Law  or  iNjuNcnoNS  is  the 
title  of  the  note  to  Dudley  t.  ffuni,  1  Am.  St.  Rep.  874-379. 

In  Forchehner  dk  Co.  t.  Peri  qf  Mobile^  S4  Ala.  126,  the  oomplainante, 
wholeiale  merohiinto,  doiiig  basineBs  on  and  near  the  street  upon  which  tha 
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raOroad  track  ram,  loaght  to  enjoin  the  enf  oroement  of  the  ordinaBM  dit* 
oQtaed  in  the  principal  case.  Bat  it  was  held  that  nnder  the  priadplee  Mi* 
tied  in  the  principal  case,  and  the  case  of  BumeU  ▼.  Cttdg^  80  Ala.  188^  68 
Am.  l>ec.  115,  the  facts  stated  in  the  complainants'  bill  did  not  present  a 
case  of  irreparable  damage  threatened  by  the  enforcement  of  the  ordinance 
aoQght  to  be  enjoined,  and  no  question  being  involved  as  to  the  protection  of 
a  franchise,  the  bill  coald  not  be  sustained.  It  wonld  be  necessary  for  the 
complainants  to  first  establish  the  invalidity  of  the  ordinance  in  qnestion  by 
the  jadgment  of  a  court  of  law;  before  invoking  the  injunctive  aid  of  a  court 
«f  eqnity. 

But  the  principal  case  is  cited  as  settling  the  right  of  a  court  of  chancery 
to  assume  jurisdiction  of  a  case,  the  purpose  of  which  is  to  protect  an  alleged 
corporate  franchise  from  repeated  and  embarrassing  disturbanoes  resulting 
from  the  threatened  enforcement  of  a  municipal  ordinance,  which  is  asserted 
either  to  be  void,  or  else  to  have  no  application  to  the  particular  case,  in 
VUf  CouncU  V.  Lovitvillt  etc  Ji.  R,  Co,,  84  Ala.  127.  In  this  case,  the  rail- 
road company  filed  a  bill  in  equity  seeking  to  enjoin  the  city  authorities  from 
Interfering  with  the  erection  or  enlargement  of  necessary  depot  buildings 
which  the  railroad  company  was  required  by  statute  to  provide  for  the  ao- 
eommodation  of  the  traveling  public.  The  enlargement  proposed  was  an 
addition  to  a  brick  depot  building,  which  addition  was  to  be  two  stories  high, 
constructed  of  wooden  frame-work,  resting  on  brick  pillars,  and  covered  on 
the  outside  with  corrugated  iron.  The  city  authorities  claimed  this  addition 
to  be  a  violation  of  the  ordinance  in  question,  which  prohibited  the  erection 
of  any  wooden  buildings  within  certein  designated  limits.  But  the  court 
held  that  the  extension  or  enlargement  of  the  complainant's  brick  depot 
building  in  the  manner  described  did  not  fall  within  the  prohibitions  of  the 
ordinance.  The  ordinance,  being  penal  in  its  nature,  should  be  strictiy  con- 
•trued  against  the  municipal  authorities,  and  adopting  such  a  oonstraotion, 
the  act  of  the  complainant  corporation  did  not  fall  within  the  terms  of  the 
ordinance,  and  was  not  violative  of  its  provisions.  Therefore,  '*  the  chancel- 
lor  did  not  err  in  refusing  to  dissolve  the  injunction  granted  to  prevent  tha 
threatened  enforoement  of  the  ordinance  against  the  complainant  or  its  au- 
thoffiBed  agents;  who  were  concerned  in  making  the  depot  enlargement.'' 

Gbaht  ov  Fbavohibb  bt  Municipal  Ck>BPOBATioK  Imflixb  a  Ck>iiTiu0r 
not  to  reasnert  the  right  to  what  was  granted:  8iem  v.  MobUe,  20  Am.  Rep. 
283^  and  SurUnffUm  v.  BurimgUm  8.  Ry  Co.,  31  Id.  145.  In  the  latter  case 
the  oonrt  hold  that  a  municipal  corporation  having  granted  a  railroad  com- 
pany a  franchise  for  a  doable  track  cannot  afterwards  confine  it  to  the  use  of 
a  single  track. 

Power  ot  State,  or  ow  MmnaPALnr  as  rra  Aosrt,  to  AuTHORin  Usb 
07  fiTRnr  BT  Railroad^  is  diseossed  in  the  note  to  WilUam$  v.  If.  T.  Ceni. 
R.  R.  Co.,  67  Am.  Dec  662-465;  and  see  Hkucknum  v.  Patemm  R.R.Co.,9^ 
Id.  262. 

CoRFORATS  Charters  are  to  be  Covbtkovd  aqaxvbt  tbe  GRAHTBESt  iTo- 
wmgahtla  B.  Co.  v.  Kirh,  84  Am.  Dec.  627,  and  note. 
▲m.  St.  Rep.,  Vol.  V.— 28 
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Alabama  Great  Southern  B.  R  Co.  v.  Arnold* 

[M  ALABAMA,  Ifift.] 

Railboad  Ck>icPANT.  —  Although,  in  Abskngx  of  Statotobt  Rbqitirb- 
MXifT,  It  mat  not  bb  Dutt  of  railroad  company  to  ereet  a  ticket-office 
and  depot  at  a  station  on  its  road,  yet»  haying  done  ao^  and  thereby  in- 
vited persona  having  baaineBS  with  it  to  enter  for  its  traaaaotion^  the  law 
reqnirea  that  the  building  ahaU  be  adapted  to  the  pnrpoae,  and  that  the 
approaches  thereto  shall  not  be  unsafe.  Bat  the  doty  of  the  company 
to  maintain  a  light  at  its  depot  in  the  night-time  is  limited  to  the  arrivil 
and  departure  of  trains,  and  for  a  sufficient  time  before  and  after  te 
enable  persons  to  enter  cars  or  alight  therefronit  without  undue  haste^ 
BO  as  to  secure  safety. 

Railboad  Ck>MPANT  is  to  bb  Reoabdbd  as  Fbbb  tbom  Blabd^  when^ 
in  the  administration  of  its  afEurs,  it  conforms  to  the  rules  generally 
in  use  by  other  prudently  conducted  companies,  unless  it  violates  or 
disregards  some  positive  requirement  of  the  law,  and  thereby  infliota 
an  injury. 

DAMAaBS.— EZKKFLABT    DaKAOBS  ABB    RbOOVBBABLB,  IN    PbOPBB  CaSB, 

although  not  Spboiallt  Claucbd,  in  the  complaint  in  an  action 
against  a  railroad  company  aeeking  the  reooveiy  of  damages  for  personal 
injuries.  But  if  the  injuries  resulted  from  simple  n^ligence  only,  aa 
contradistinguished  from  gross  n^ligence,  exemplary  damages  cannot 
•  be  recovered. 

Plbading  and  Pbaotiob. — Iv  TB0TIMONT  Ebtablishbs  Tbuth  of  Ma- 
TBBiAL  Atbbmbnts  IN  Plba,  OB  which  the  plaintiff  took  issue,  without 
objection,  the  defendant  is  entitled  to  a  verdict^  whether  the  plea  waa 
.  sufficient  or  not. 

Oohtbibutobt  Nbgliobnob,  Qttbstion  or,  Pbofbblt  8ubmittbd  to  the 
jury  under  the  circumstances  of  the  particular  case. 

Action  against  the  Alabama  Great  Southern  Railroad  Com* 
pany  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  Arnold,  and  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  failing  to  have  its  station  sup- 
plied with  a  light.    The  material  facts  appear  in  the  opinion. 

Samuel  F.  RieCt  Wood  and  Wood^  and  Thomas  R.  Roulhaef  for 
the  appellant. 

Jam^  B.  Head  and  J.  J.  Altman^  contra. 

Stone,  G.  J.  This  case  was  before  us  at  a  former  term:  80 
Ala.  600.  The  complaint  consisted  of  two  counts,  one  the 
original,  and  the  other  an  amendment,  adding  a  second  count. 
The  complaint  is  the  same  now  as  on  the  former  appeal.  On 
that  appeal  we  held  that  the  gravamen  of  each  count  was  the 
same, — the  failure  to  have  the  depot  supplied  with  a  light. 
The  first  or  original  count  predicates  negligence  on  the  part 
of  the  railroad,  on  the  naked  averments  that  Boligee  was  one 
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of  its  stations  for  receiving  and  discharging  passengers;  that 
at  that  station  the  railroad  had  erected  a  platform,  and  there- 
on its  only  ticketoffice  at  that  place;  that  plaintiff,  desiring 
to  take  passage  on  its  train,  soon  to  arrive,  had  entered  the 
office  and  procured  a  ticket;  that  it  was  night-time,  very  dark, 
and  no  light  famished;  that  the  train  ^'was  about  arriving"; 
and  that  the  '* plaintiff  attempted  to  descend  the  steps  of  said 
platform  for  the  purpose  of  entering  the  car,  and  in  attempt- 
ing so  to  do,  fell  and  thereby  received  severe  personal  injuries." 
The  count  then  avers  that  "  said  fall  and  injuries  were  caused 
by  the  negligence  of  defendant,  or  its  servants,  in  failing  to 
provide  a  light  at  said  station,  whereby  plaintiff  would  have 
been  able  to  see  his  way,  and  avoid  said  fall  and  injuries." 

The  amendment,  or  second  count,  differs  from  the  first  only 
in  the  following  additional  averments,  giving  a  more  minute 
description  of  the  place  where  the  injury  was  suffered:  "That 
said  office  had  in  front  of  and  attached  to  it,  fronting  its  en- 
trance, a  platform  about  three  and  one  half  feet  wide,  which 
was  accessible  by  steps  about  three  and  a  half  feet  in  width, 
reaching  from  the  ground  to  the  top  of  the  platform  in  front 
of  the  door  of  said  ticket-office,  over  which  steps  and  platform 
passengers  were  required  to  pass  in  entering  the  ticket-office. 
The  surface  of  said  platform  was  elevated  about  four  or  four 
and  a  half  feet  above  the  ground;  and  plaintiff  avers  that  the 
construction  of  said  steps  and  platform,  as  above  described, 
rendered  the  same  unsafe  and  dangerous,  and  liable  to  cause 
personal  injuries  to  persons  passing  over  the  same."  The 
count  then  described  the  injury  as  it  was  described  in  the  first 
count,  and  complains  of  the  absence  of  a  light  as  the  negli- 
gence which  caused  the  injury.  Speaking  of  these  counts,  we, 
on  the  former  appeal,  said:  "The  injury  and  the  negligence 
complained  of  as  the  cause  are  the  same  as  set  forth  in  both 
counts;  and  while  it  is  averred  that  the  construction  of  the 
steps  and  platform  rendered  them  unsafe  and  dangerous,  this 
does  not  constitute  the  negligence,  alleged  to  be  the  cause  of 
the  injury;  but,  as  we  interpret  the  count,  the  allegations  are 
intended  to  show  a  greater  and  more  imperative  duty  to  pro- 
vide a  light,  from  the  failure  to  do  which  it  is  distinctly  and 
expressly  averred,  in  the  new  count,  the  injuries  resulted. 
Under  neither  count  is  the  plaintiff  entitled  to  recover  for  any 
negligence  other  than  the  failure  to  provide  a  light." 

When  this  case  was  returned  to  the  circuit  court,  the  defend- 
ant demoned  to  the  counts  of  the  complaint  collectively,  and 
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aBSigned  as  cause  of  demurrer,  that  '*  there  was  at  the  time 
mentioned  in  said  complaint  no  statute  of  force  in  the  state  of 
Alabama  which  required  of  or  imposed  upon  said  defendant 
the  duty  to  furnish  good  and  safe  platform  and  lights,  or  either 
of  such  platform  or  lights  at  Boligee  station,  nor  was  there  any 
duty  at  the  common  law  to  furnish  said  platform  or  lights.** 
There  was,  when  the  injury  is  alleged  to  have  occurred, — Feb- 
ruary 11, 1885, — no  statute  relating  to  the  subject  in  Alabama. 
Our  first  statute  on  that  subject  was  approved  February  28, 
1887:  Sess.  Acts,  74.  Was  there  a  common-law  duty  resting 
on  defendant  at  that  time  7 

In  Montgomery  etc.  Ry  Co.  v.  Thompson^  77  Ala.  448,  we  said 
it  was  "  the  duty"  of  railroads  "  to  provide  safe  waiting-rooms, 
and  to  keep  the  depot  and  platform  well  lighted  in  the  night- 
time." The  injury  we  were  considering  in  that  case  occurred 
at  the  union  depot  in  this  city,  Montgomery,  the  common 
passenger  depot  of  five  railroads,  with  trains  arriving  and  de- 
parting at  different  times;  and  the  plaintiff  in  that  suit  had 
just  alighted  from  the  train  on  which  he  arrived.  In  support 
of  our  views,  we  referred  to  the  following  authorities,  which 
l)ear  on  the  question  of  lighting  the  depot  and  its  platform: 
1  Thompson  on  Negligence,  page  816,  has  this  language:  ''It 
is  the  duty  of  the  railway  company  to  have  its  station-houses 
open  and  lighted,  and  its  servants  present,  for  the  convenience 
of  those  who  may  wish  to  leave  its  trains,  or  to  depart  by  the 
flame."  In  support  of  this  doctrine  the  author  refers  to  Patten 
V.  a  &  N.  W.  Ry  Co.,  32  Wis.  524.  In  that  case  the  injury 
Buffered  was  at  a  country  depot,  and  the  plaintiff,  an  elderly 
lady  and  unattended,  was  discharged  from  the  train  at  9:45  at 
night.  The  trial  judge  submitted  it  to  the  jury  to  determine 
whether  the  railroad  was  guilty  of  negligence  in  not  having  its 
depot  lighted,  or  a  person  there  to  give  information.  The  su- 
preme court  held  there  was  no  error  in  this.  It  will  be  ob- 
flerved  that  in  the  Wisconsin  case  there  was  at  the  deix>t 
neither  a  light  nor  a  person  to  give  information. 

The  case  of  Knight  v.  P.  S.  &  P.  R.  R.  Co.,  56  Me.  284,  96 
Am.  Dec.  449,  also  referred  to  by  Thompson,  arose  as  follows: 
Plaintiff  was  traveling  under  a  ticket  which  secured  her  pas- 
sage over  two  connecting  railroads  and  a  connecting  steamboat 
line.  From  the  terminus  of  the  railroad,  where  plaintiff  had 
to  leave  the  cars,  to  the  steamboat,  was  a  ''  considerable  dis- 
tance," which  she  had  to  walk.  It  was  across  a  wharf,  the 
property  of  defendant,  provided  and  used  for  the  purpose. 
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Plaintiff,  it  being  at  night  and  dark,  stepped  into  a  hole  in* 
the  planking,  and  was  injared.  The  court  said:  '*  The  wharf 
should  be  lighted.  The  servants  of  the  defendant  corporation 
should  be  in  readiness  to  point  out  the  way.  The  whaif  should 
be  safe." 

Another  case  referred  to  in  Montgomery  &  E.  Ry  Co.  t» 
Thompson^  aupraj  is  Stewart  v.  International  &  O.  N.  R.  R.  Co.j 
53  Tex.  289.  The  gravamen  of  the  petition  (plaintiff's  com- 
plaint) w|is  the  negligent  failure  of  the  railroad  company  to 
provide  ''  proper  lights  and  accommodations  for  passengers  at 
its  depot."  Held,  that  on  general  demurrer  the  petition  was 
sufficient:  Bee  also  Penieton  y.  C  St.  L.  dt  N,  0.  R,  R,  Co.j  34 
La.  Ann.  777;  Reynolds  v.  Texas  Pacific  Ry  Co.,  37  Id.  694. 

The  other  cases  cited  do  not  refer  to  the  question  of  lights. 

The  case  of  People  v.  New  York,  Lake  Erie,  &  W.  R.  R.  Co.y 
104  N.  Y.  58,  58  Am.  Bep.  404,  is  relied  on  as  showing  there 
is  no  common-law  duty  resting  on  the  railroad  in  the  matter 
we  have  in  hand.  That  was  an  application  for  the  extraordi- 
nary writ  of  mandamus,  to  compel  the  railroad  company  to 
erect  larger  and  more  comfortable  depot  accommodations  at 
Hamburg,  one  of  its  stopping-places.  The  relief  was  denied, 
the  court  holding  that  there  was  neither  statutory  nor  com- 
mon-law obligations  resting  on  railroads  to  erect  depot  build- 
ings. So,  in  this  case,  if  the  defendant  railroad  company  had 
neglected  or  refused  to  erect  any  depot  building,  any  waiting- 
room,  or  any  platform  at  Boligee,  we  are  not  prepared  to  say 
there  was  any  law  under  which  it  could  have  been  compelled 
to  do  so. 

The  foregoing  is  not  this  case.  The  defendant  did  not  ne- 
glect or  refuse  to  erect  a  ticket-office,  used  as  a  waiting-room, 
with  platform  in  front,  and  steps  leading  to  it.  All  these  were 
erected,  and  persons  wishing  to  be  carried  on  the  railroad,  or 
having  other  business  with  it,  had  a  standing  invitation  to 
enter  the  office,  and  transact  business  thereat.  Those  desiring 
tickets  must  obtain  them  there,  and  not  elsewhere.  And  this 
invited  right  of  entry  cannot,  at  least  without  special  warn- 
ing, be  restricted  to  the  simple  privilege  of  entering  and 
remaining  long  enough  to  procure  a  ticket.  It  would  include 
the  right  authorized  custom  of  using  the  office  as  a  waiting- 
room  if  none  other  was  provided.  Hence,  although  there  may 
have  been  no  law  requiring  the  railroad  to  erect  an  office  and 
platform  at  Boligee,  yet  having  done  so,  and  having  thereby 
invited  persons  having  business  with  it  to  enter  for  its  trans- 
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action,  the  law  required  that  they  should  be  adapted  to  the 
purpose,  and  not  dangerous,  hazardous,  or  UDsafe,  —  this, 
under  the  enduring  principles  of  the  common  law,  which  gov- 
ern new  exigencies  that  have  arisen  or  may  arise,  equally  with 
conditions  that  gave  them  form  and  expression  centuries  ago: 
In  re  Railway  Co.  v.  Railway  Co,,  87  Eng.  Com.  L.  410. 

The  expression  in  Thompson's  case,  supra,  was  used  in  refer- 
ence to  the  case  we  were  then  considering.  Thompson  had  just 
arrived  and  left  the  train  at  a  common  depot  of  five  railroads, 
and  in  a  city.  The  train  having  just  arrived,  and  passengers 
in  the  act  of  leaving  it,  and  this  in  the  night-time,  it  is  mani- 
fest that  a  light  should  have  been  furnished.  And  if  the  place 
was  not  otherwise  sufficiently  lighted,  a  light  should  have  been 
provided  at  the  place  of  debarkation.  But  this  duty  would 
have  a  limit.  It  would  be  incumbent  only  at  the  departure 
and  arrival  of  trains,  and  for  a  sufficient  time  before  depart- 
ure, to  enable  persons  desiring  to  take  passage  to  be  in  readi- 
ness and  enter  the  cars  without  undue  haste;  and  after  the 
arrival,  to  enable  those  leaving  the  train  to  do  so  in  safety. 
Beyond  this,  the  duty  of  the  railroad  to  maintain  a  light  at  its 
depot  would  in  no  case  extend:  1  Thompson  on  Negligence, 
814;  BatUm  v.  8.  &  N.  R.  R.  Co.j  77  Ala.  591;  54  Am.  Rep.  80. 

In  the  case  we  have  in  hand  the  complaint  does  not  disclose 
the  size  of  the  place,  Boligee,  nor  does  it  show  for  how  many 
railroads  it  is  a  depot.  It  informs  us  of  but  the  one.  It  is  a 
rule  of  law,  as  it  is  a  lesson  of  common  experience,  that  pre- 
cautionary requirements  increase  in  the  ratio  that  danger 
becomes  more  threatening.  It  is  certainly  true  that  less  vigi- 
lance is  demanded  at  a  small  country  depot  of  a  single  road, 
visited  but  a  few  times  in  the  twenty-four  hours,  than  is  re- 
quired in  cities  where  many  trains  arrive  and  depart  during 
each  day  and  night. 

In  each  of  the  counts  of  the  complaint  it  is  averred  that 
''the  plaintiff  attempted  to  descend  the  steps  when  the  train 
was  about  arriving."  About,  in  the  connection  here  used, 
means  nearly, — not  far  from ;  that  is,  near — not  far  from — the 
arrival  of  the  train.  Now,  as  these  words  are  indefinite,  and 
do  not  imply  that  the  time  had  come  when  it  was  reasonably 
or  apparently  necessary  that  plaintifi^  should  descend  from 
the  platform  to  place  himself  in  readiness  to  enter  the  car 
without  undue  haste,  it  is  doubtful,  if  the  question  were 
properly  and  singly  raised,  if  it  sufficiently  avers  the  time 
had  arrived  when  it  had  become  the  duty  of  the  railroad 
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to  have  a  light.  The  demurrer,  however,  does  not  point  to 
this  phase  of  the  question,  nor  does  it  raise  it  singly.  It  takes 
the  broad  position  that  it  was  not  the  duty  of  the  railroad  to 
furnish  *'good  and  safe  platform  and  lights,  or  either  of  them." 
We  have  shown  above  that  if  the  road  did  furnish  a  platform, 
it  must  be  good  and  safe,  and  that  in  certain  conditions  it  was 
its  duty  to  furnish  a  light.  The  demurrer  does  not  sufficiently 
point  out  or  specify  any  defect  in  the  complaint,  and  it  was 
rightly  overruled. 

The  question  of  exemplary  damages  is  raised  in  this  case  in 
two  forms.  'It  is  first  objected  that  such  damages  cannot  be 
recovered  unless  specially  claimed  in  the  complaint.  That  is 
certainly  the  rule  when  special  damages  are  awarded.  And  if 
the  question  were  an  open  one,  there  is  much  in  the  argument 
that  exemplary  damages,  to  be  recoverable,  should  be  specially 
claimed.  Simple  negligence,  with  damage,  authorizes  com- 
pensatory damages;  while  to  maintain  a  claim  for  exemplary 
or  punitive  damages,  the  negligence  must  be  willful,  wanton, 
or  reckless.  We  have,  however,  settled  the  question  other- 
wise, and  we  will  follow  our  rulings:  WUhinson  v.  Searcy y  76 
Ala.  176;  2  Thompson  on  Negligence,  1246;  Lecich  v.  Buahj  57 
Ala.  145;  Pantm  v.  Holland^  17  Johns.  92;  8  Am.  Dec.  869; 
Louisville  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  876;  Taylor  v.  HoU 
man,  45  Mo.  871.  In  Texas  the  rule  seems  to  be  difierent: 
Railway  Co.  v.  Baker ^  57  Tex.  419;  Railroad  Co,  v.  OiersSy  51 
Id.  189. 

The  following  authorities  declare  the  rule  as  to  special  dam- 
ages: Don/nell  v.  Jones,  13  Ala.  490;  48  Am.  Dec.  59;  Hooper 
V.  Armstrong,  69  Ala.  343;  Pollock  v.  Gantt,  69  Id.  373;  44 
Am.  Rep.  519;  Squier  v.  Ootdd,  14  Wend.  159;  Baldwin  v. 
WesUm  R.  R.  Co.,  4  Gray,  333;  Hart  v.  Evans,  8  Pa.  St.  13; 
Oood  V.  Mylin,  8  Id.  51;  Lindley  v.  Dempsey,  45  Ind.  246; 
Chicago  v.  (yBrennan,  65  HI.  160;  Johnson  v.  OorJiam,  38 
Conn.  518;  Adams  v.  Gardner,  78  HI.  568;  Wood  v.  Rice,  24 
Mich.  423. 

The  other  phase  of  the  question  is  presented  on  the  evi- 
dence. It  is  contended  for  appellant  that,  taking  the  extremest 
view  the  testimony  admits  of,  the  conduct  of  the  railroad 
company  does  not  rise  above  simple  negligence,  as  contra- 
distinguished from  gross  negligence,  which  must  be  either 
wfllfal,  wanton,  or  reckless.  Taking  into  the  account  the  fact 
that  the  negligence  complained  of  was  the  failure  to  furnish  a 
Ughty  there  is  no  evidence  in  this  record  tending  to  prove 
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either  willful,  wanton,  or  reckless  negligence  on  the  part  of  the 
railroad:  Wilkinson  v.  Searcy y  supra;  Barbour  County  v.  Hom^ 
48  Ala.  676;  South  and  North  Alabama  R.  R.  Co.  v.  McLen- 
do%  63  Id.  266;  Lienkauffy.  Morris,  66  Id.  406;  1  Sutherland 
on  Damages,  740;  Hamilton  v.  Third  Avenue  R.  R.  Co.,  53 
N.  Y.  25;  Biles  v.  Holmes,  11  Ired.  16;  Avera  v.  Sexton,  13  Id. 
247;  Seymour  v.  Chicago  etc.  R.  R.  Co.,  3  Biss.  43.  The  cir- 
cuit court  erred  in  refusing  to  give  charges  8  and  4. 

When  this  case  returned  to  the  circuit  court,  the  defendant 
interposed  new  pleas,  and  among  them  plea  No.  6.  That  plea  ; 
truly  sets  forth  the  size  of  the  village  of  Bolige^,  the  nature  of 
the  business  done  there,  that  it  is  what  is  commonly  called  a 
country  station,  is  without  a  municipal  government,  and  has 
neither  gas,  electric,  nor  other  out-door  lights.  It  then  avers 
that  the  station-house  and  its  attachments  were  amply  suffi- 
cient and  well  appointed  for  the  place,  its  travel  and  business, 
and  were  constructed  with  as  much  care  as  is  required  and 
observed  at  similar  places  by  well-regulated  railroads;  that 
they  had  in-door  lights  at  the  station-house;  and  that  it  was 
not  customary  on  well-regnlated  railroads  to  maintain  out- 
door lights  at  such  country  stations.  It  further  avers  that 
their  lights  were  portable,  and  subject  to  the,  call  of  the  travel- 
ing public,  and  that  '^  said  plaintiff  and  the  public  generally 
were  well  acquainted  with  said  station-house  and  the  ap- 
proaches thereto,  and  the  habits  and  customs  connected  there- 
with for  the  regulation  and  use  of  said  station,  and  for  the  use 
of  the  lights  about  the  same;  and  defendant  avers,  this  being 
its  full  duty  in  the  premises,  it  provided  such  lights  as  were 
required  by  [of?]  it  at  said  station;  and  neither  did  the 
plaintiff,  nor  any  one  for  him,  demand  any  further  or  addi- 
tional lights,  nor  ask  to  be  lighted  to  or  from  the  stopping- 
place  of  said  train  on  said  night."  The  plea  is  very  full,  and 
covers  the  whole  ground  it  relies  on  as  a  defense  to  the  action. 
That  ground  is,  that  it  had  conformed  strictly  to  the  usage 
and  custom  of  well-regulated  railroads  at  similar  country 
stations  in  the  construction  of  its  station-house  and  the  ap- 
proaches to  it,  and  in  providing  lights;  and  that  the  lights 
provided  were  sufficient,  and  at  the  service  of  plaintiff,  if 
he  had  called  for  them.  On  this  plea,  as  we  understand  the 
record,  the  plaintiff  took  issue.  At  all  events,  the  record 
shows  no  demurrer  to  it.  There  was  a  demurrer  to  the  com- 
plaint, and  to  plea  No.  3,  and  these  were  ruled  on.  The 
record  shows  that  issue  was  joined  on  tbe  five  pleas,  and  this 
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was  the  number  left  after  the  court,  at  a  former  term,  had 
sustained  the  demurrer  to  plea  No.  3. 

If  the  testimony  proved  the  truth  of  the  material  averments 
of  fact  contained  in  plea  No.  6,  under  a  well-settled  rule  of 
law,  that  would  have  entitled  the  defendant  to  a  verdict, 
whether  the  plea  was  sufficient  or  not:  Irion  v.  LewUj  66  Ala. 
190;  Mudge  v.  Treat,  57  Id.  1;  Janes  v.  Collins,  80  Id.  108. 

Is  the  plea  insufficient,  if  it  had  been  demurred  to?  Rail- 
road companies  and  other  corporations  are  persons, — artificial 
persons,  it  is  true, — but  yet  clothed  with  all  the  rights,  as  well 
as  bound  by  all  the  obligations,  which  protect  and  govern 
natural  persons.  Their  liabilities  are  the  same,  no  greater, 
no  less,  than  those  which  rest  on  natural  persons  in  like  con- 
ditions. A  hotel-keeper,  merchant,  shop-keeper,  or  any  other 
person  engaged  in  business  which  invites  patronage  and  per- 
sonal calls,  is  under  an  obligation,  corresponding  to  that  of  a 
railroad  company,  to  provide  for  the  safety  of  its  visiting  cus- 
tomers. If  doing  business,  keeping  open  doors,  and  inviting 
and  receiving  customers  in  the  night-time  intensifies  the  dili- 
gence of  the  one,  it  equally  intensifies  the  diligence  of  the  other, 
the  surroundings  being  similar.  If  there  is  a  difference,  it  is 
only  such  difference  as  the  number  and  frequency  of  invited 
calls  may  make;  not  a  difference  in  kind,  but  in  degree. 

If  railroad  corporations,  in  the  administration  of  their  affairs, 
conform  to  the  rules  adopted,  or  in  general  use,  by  prudently 
conducted  railroads,  they  are  free  from  blame,  unless  they  vio- 
late or  disregard  some  positive  requirement  of  the  law,  and 
thereby  inflict  an  injury:  LouisvUle  etc.  R.  R,  Co.  v.  Allen,  78 
Ala.  494;  Ga.  Pac.  R.  R.  Co.  v.  Propst,  83  Id.  518. 

In  the  case  of  Burke  v.  Witherbee,  98  N.  Y.  562,  the  plain- 
tiff's intestate  had  been  killed  while  working  in  a  mine.  A 
hook  had  become  detached,  and  a  car  descended  from  above, 
causing  the  homicide.  It  was  shown  that  in  other  mines  as 
well  as  this  this  appliance  was  used,  and  that  for  over  a  year 
it  had  been  in  use  in  this  mine  night  and  day,  without  an 
accident.  It  was  held  that  this  was  a  full  defense  to  the 
action.  The  court,  Earle,  J.,  in  commenting  on  the  facts  of 
the  case,  said:  "  It  seems  to  us  quite  inadmissible,  if  not  pre- 
posterous, to  attribute  negligence  to  a  mine-owner  for  using 
an  implement  which  had  been  employed  in  different  mines, 
and  which  under  varying  conditions,  upon  countless  occasions, 
uniformly  answered  its  purpose,  without  injury  to  any  one.'' 
In  LaJUn  v.  B.  & S.W.  R.  R. Co.,  106  N. Y.  136, 60 Am.  Rep. 433, 
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it  was  said  to  be  a  general  rule  that "  where  an  appliance, 
machine,  or  structure,  not  obviously  dangerous,  has  been  in 
daily  use  for  years,  and  has  uniformly  proved  adequate,  safe, 
and  convenient,  it  may  be  continued  without  the  imputation 
of  negligence."  That  case  is  a  strong  authority  bearing  on 
the  merits  of  the  present  suit.  See  also  Loftus  v.  Union  Ferry 
Co.,  84  N.  Y,  455;  38  Am.  Rep.  533. 

What  we  have  said  above  is  at  last  but  the  corollary  of  the 
generally  accepted  definition  of  negligence^  —  'Hhe  want  of 
such  care  as  men  of  ordinary  prudence  would  use  under  simi- 
lar circumstances":  Shearman  and  Redfield  on  Negligence, 
12.  Bee  also  Comman  v.  E.  C,  Ry  Co.,  4  Hurl.  &  N.  781.  It 
would  be  monstrous  to  hold,  that  notwithstanding  the  railroad 
company  did  precisely  and  fully  what  men  of  ordinary  pru- 
dence were  in  the  regular  habit  of  doing  under  similar  circum- 
stances, yet  this  defendant  is  liable  for  the  injury  the  plaintiff 
suffered  therefrom. 

We  cannot  affirm  that  the  circuit  court  erred  in  refusing  to 
give  charges  1  and  2,  for  the  record  does  not  show  that  in 
the  construction  and  maintenance  of  the  ticketoffice,  plat- 
form, its  approaches  and  lights,  the  defendant  railroad  com- 
pany conformed  to  what  was  customary  at  similar  stations 
with  well-regulated  railroads. 

Pleas  Nos.  2  and  4  raise  the  defense  of  oontributory  negli- 
gence. There  was  testimony,  not  disputed,  that  the  platform 
was  only  three  and  a  half  feet  wide,  that  the  steps  were  of 
equal  width  with  the  door,  and  immediately  in  front  of  it,  and 
that  plaintiff  was  familiar  with  the  place.  Going  straight  out 
from  the  door,  the  plaintiff  could  not  have  missed  the  steps, 
would  not  have  fallen,  would  not  have  been  injured.  He  tes- 
tified himself  that  as  he  was  crossing  the  platform  he  was 
cautioned  to  "  look  out  for  the  steps."  There  is  testimony 
that  he  crossed  the  platform  obliquely  to  the  right.  But  this 
needed  no  proof.  The  fact  that  he  missed  the  steps  and  fell 
to  the  right  of  them  is  proof  conclusive  that  he  did  deflect  to 
the  right.  Was  this  not  proximate  contributory  negligence  ? 
Was  he  not  the  author  of  his  own  injury?  O^Brien  v.  Tatum^ 
84  Ala.  186;  Tanner  v.  Z.  A  N.  R.  R.  Co.,  60  Id.  621;  Wood- 
ward Iron  Co.  V.  Jones,  80  Id.  123;  LiUy  v.  Fletcher,  81  Id. 
234;  Toomey  v.  L.  B.  &  8.  Coast  Ry  Co.,  3  Scott  N.  R.,  91 
Eng.  Com.  L.  146;  Siner  v.  Great  Western  Ry  Co.,  L.  R.  3  Ex. 
150;  1  Addison  on  Torts,  sec.  34;  WUdsy.  Hudson  River  R.  R. 
Co.,  24  N.  Y.  430;  HvibeH  v.  N.  Y.  Central  R.  R.  Co.,  40  Id. 
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146;  Van  Schaich  y.  Hudtan  River  R.  R.  Co.^  43  Id.  627; 
City  of  Indianapolis  v.  Cookf  99  Ind.  10;  Seymour  v.  C  B.  &  Q. 
Ky  Co.,  3  Bisfl.  43. 

My  own  opinion  is,  that  the  plaintiff  was  guilty  of  proxi- 
mate contributory  negligence,  and  that  on  the  testimony  as 
deposed  to  by  his  witnesses  the  general  charge  ought  to  have 
been  given  in  favor  of  the  defendant.  My  brothers,  however, 
think  this  was  a  question  for  the  jury. 

Reversed  and  remanded. 


Railboab  Gompant  is  Bound  to  Kxep  rra  Stations  and  preminas  to 
which  it  invites  the  pablio  in  a  reasonably  ssife  and  fit  condition:  See  Me- 
Donald  ▼.  Chicago  etc  B.  B.  Co.,  96  Am.  Deo.  114;  Wabaah  etc.  B*y  Co.  ▼. 
Xodbe,  2  Am.  St.  Bep.  193,  and  note;  and  to  keep  them  sufficiently  lighted 
to  guide  passengers  to  and  from  trains:  Moees  t.  LouimUe  tie.  B.  B.  Co.,  4  Id. 
231,  and  note  239. 

EzsMPLAKT  Dakaoss  abx  NOT  BsoovxBABUB  In  the  absence  of  circnm- 
stances  of  aggravation  beyond  mere  negligenoe:  Hart  v.  8L  Loui§  etc  B'y,  4 
Am.  St.  Bep.  374,  and  note. 

What  is  Gontbibotobt  Kiouobnob  n  a  Quistion  vor  thi  Jubt, 
onder  proper  instmotions  from  the  court,  in  cases  where  the  facts  are  in 
pate:  WaOaee  v.  Western  N.  C.  Co.,  2  Am.  St.  Bep.  846»  and  note. 
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[84  A  LAW  AM  A,  IST.J 

ovDbobdbnts— JuBiBDionoN.  — n?ON  Amjoanaa  bt  AmoinDi- 
CBATOB  BOB  Obi«b  TO  Sell  Lanss  ov  Dbobdbrt,  whether  for  the  pay- 
ment of  debts  or  tar  distribution  among  heirsi  the  ftulure  to  name  one  or 
more  of  such  heirs  in  the  petition,  or  subsequent  proceedings,  is  not  the 
omission  of  a  jurisdictional  allegation,  and  does  not  aifeot  the  validity  of 
the  title  acquired  at  such  sale,  so  as  to  subject  it  to  collateral  attack.  In 
snoh  cases,  the  parties  interested,  whether  parties  to  the  record  or  not^ 
amy  be  made  so  by  application  to  the  court  so  as  to  sue  out  an  appeaL 

Ejectment  under  Btatate.    The  facta  appear  in  the  opinion. 
E.  O.  Richarde^  for  the  appellant 
J.  R.  Dowdelly  contra. 

SoMEBViLLB,  J.  The  plaintiff,  as  one  of  the  admitted  heirs 
of  Harrison  Austin,  deceased,  shows  herself  to  be  entitled, 
prima  jadt,  to  a  one-seyenth  undivided  interest  in  the  lands 
sued  for  in  this  action,  which  is  one  of  ejectment  under  the 
statute. 

The  defendant  sets  up  a  title  acquired  by  him  under  a  sale 
made  in  November,  1885,  by  one  Moore,  as  administrator  of 
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Austin's  estate,  on  application  to  sell  the  lands  for  division  or 
distribution  among  the  heirs  of  the  estate.  The  petition  was 
in  every  respect  regular,  and  in  due  form,  except  that  it  failed 
to  designate  the  plaintiff  among  those  named  as  heirs  of  the 
decedent.  It  is  contended  by  appellant's  counsel  that  inas- 
much as  she  was  not  named  in  the  proceedings  in  the  probate 
court  as  a  party  or  distributee,  she  cannot  be  concluded  by 
the  sale  made  under  that  order  of  that  court. 

The  precise  point  has  many  times  been  raised  before  this 
court,  and  has  been  adjudged  against  the  view  contended  for 
by  the  appellant's  counsel. 

In  DuvaVa  Heirs  v.  McLoskeyy  1  Ala.  708,  decided  in  1840, 
the  administrator  of  Duval  had  filed  his  petition  under  the  act 
of  1822,  praying  the  county  court  to  sell  the  lands  in  contro- 
versy for  the  payment  of  debts.  The  petition  under  which 
the  sale  took  place  properly  described  the  lands  and  averred 
the  jurisdictional  grounds  of  sale  as  required  by  the  statute, 
but  it  failed  to  conform  to  the  statute  in  defectively  omitting 
to  mention  the  names  of  any  of  the  heirs.  The  proceeding 
was  held  to  be  one  ''  in  rem  against  the  estate  of  the  intestate, 
and  not  in  peraonamy^^  and  the  omission  of  the  names  of  the 
heirs  was  held  to  be  an  irregularity  which  would  authorize  a 
reversal  on  a  direct  appeal,  but  one  that  did  not  affect  the 
jurisdiction  of  the  court  to  make  the  sale,  and  could  not  be 
taken  advantage  of  collaterally  in  an  action  of  ejectment  by 
the  heirs  for  the  land.  The  conclusion  reached  was  based  on 
the  case  of  Wyman  v.  Camphelly  6  Port,  219,  31  Am.  Dec.  677, 
where  it  was  decided,  in  1888,  and  again  reiterated  in  1840,  in 
Lightfoot  V.  Doe  and  Lema,  1  Ala.  475,  and  other  cases,  that 
proceedings  in  the  orphans'  court  to  sell  realty  were  ''  in  rem 
against  the  estate  of  the  intestate,  and  not  in  personamj^^  and 
that  plenary  jurisdiction  was  vested  in  the  court  over  the 
thing, — in  the  nature  of  an  admiralty  proceeding, — although 
the  owner  or  party  in  interest  was  not  notified  of  the  pendency 
of  the  proceeding;  and  that  jurisdiction  attached  quoad  the 
thing  when  the  petition  was  regularly  filed  by  a  proper  party, 
and  was  recognized  by  the  action  of  the  court,  without  notice 
to  parties  concerned;  and  that  where  jurisdiction  had  attached, 
the  order  of  sale,  although  reversible  for  error  on  direct  ap- 
peal, could  not  be  assailed  collaterally  for  such  failure  to  give 
notice,  which  was  an  irregularity  of  the  procedure  merely  in 
the  exercise  of  such  jurisdiction:  Lee  v.  Campbell,  6  Port.  249; 
Couch  V.  CampbeUy  6  Id.  262. 
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The  same  question  arose  again  in  DuvaVs  Heirs  y.  P.  &  if. 
Banhy  10  Ala.  636,  decided  in  1846,  and  the  principle  was 
again  announced  that  the  decree  of  the  county  court,  ordering 
a  sale  of  the  decedent's  realty,  under  the  act  of  1822,  could 
not  be  collaterally  impeached  by  showing  that  there  was  an 
entire  failure  to  designate  the  heirs  by  name  in  the  petition, 
or  elsewhere  in  the  record, — this  not  being  a  jurisdictional 
allegation,  and  that  such  omission  did  not  render  such  sale 
eoid.  In  each  of  the  foregoing  cases  the  parties  assailing  the 
validity  of  the  sales  were  the  heirs  themselves,  whose  names 
had  been  omitted  from  the  petition  of  the  administrator,  and 
other  subsequent  proceedings,  they  being  in  the  first  case 
plaintiffs  in  an  action  of  ejectment,  as  in  the  present  action, 
and  in  the  second  parties  complainant  to  a  bill  in  equity  in- 
stituted against  the  purchaser.  The  sale  was  held  to  be  as 
binding  against  them  on  collateral  attack  as  if  they  had  been 
made  parties,  and  served  with  regular  notice  of  the  pendency 
of  the  proceeding. 

In  Fidd's  Heirs  v.  GoldAyy  28  Ala.  218,  decided  in  1856, 
the  doctrine  of  these  cases  was  again  reviewed.  The  objec- 
tion there  urged  to  the  petition  of  the  administrator,  which 
was  filed  praying  a  division  among  heirs,  was,  that  it  failed 
to  set  forth  the  heirs  who  were  of  full  age,  which  it  was 
insisted  was  a  jurisdictional  allegation,  inasmuch  as  it  was 
expressly  required  by  the  statute.  The  principle  to  which  we 
have  above  adverted,  as  settled  in  Duval  v.  McLoskey^  1  Ala. 
708,  and  Duval  v.  P.  &  M.  Bank,  10  Id.  636,  was  reiterated 
by  Goldthwaite,  G.  J.,  and  adhered  to  by  the  court,  with  the 
following  observation:  ''Could  we  regard  the  question  as  an 
open  one,  we  might  arrive  at  a  difTerent  conclusion  from  that 
which  was  attained  in  Duval  v.  McLoskeyy  supruj  but  after  it 
has  been  recognized  by  a  subsequent  decision,  and  has  proba- 
bly been  acted  upon  as  a  practicable  rule  of  property,  we  do 
not  feel  at  liberty  to  depart  from  it." 

That  was  about  sixteen  years  after  the  first  announcement 
of  the  principle  by  the  court  in  1840.  Since  then  more  than 
thirty  additional  years  have  elapsed, — making  in  all  forty- 
seven  years  since  the  case  of  Duvai  v.  McLoskeyy  supra^  was 
decided. 

In  Matheumn^s  Heirs  v.  Hearin,  29  Ala.  210  (1856),  this 
court,  speaking  through  Rice,  G.  J.,  in  discussing  Wyman  v. 
Camfbdlj  supra^  and  the  case  above  cited,  declared  the  pre- 
sumption to  be  a  fair  one  that  'Hhe  opinions  delivered  in  those 
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cases  had  been  acted  upon  as  a  rule  of  property/'  and  there- 
fore that  "the  reasons  which  impel  courts  to  uphold  every 
settled  rule  of  property  require  us  to  reaffirm  and  maintain 
those  cases,  not  only  as  to  the  points  necessarily  involved,  but 
as  to  the  principles  which  are  declared  in  Lightfoot  v.  LewiSf 
and  the  subsequent  cases  above  cited,  to  have  been  estab- 
lished by  them." 

The  case  of  King  v.  KenVs  HeirSy  29  Ala.  542,  was  decided 
the  following  year,  1857,  and  upon  the  strength  of  the  fore- 
going authorities  it  was  said:  ^'In  determining  upon  the 
*  validity  of  the  decree  of  the  orphans'  court,  when  collaterally 
assailed,  it  is  only  necessary  to  inquire  whether  the  court  ha} 
jurisdiction  of  the  subject-matter;  for  the  proceeding  is  in  rerj\, 
and  no  mere  irregularity  can  render  it  void." 

These  cases  again  came  under  judicial  review  in  Saicher  v. 
Safchevy  41  Ala.  26,  91  Am.  Dec.  498,  decided  in  1867,  where 
the  following  language  was  used  by  Walker,  C.  J.:  "The  pro- 
ceeding in  the  probate  court  for  the  sale  of  the  decedent's  land 
is  held,  by  a  long  chain  of  decisions,  not  now  to  be  questioned^ 
to  be  in  rem;  and  therefore  the  validity  of  the  order  can  neve.: 
depend  upon  the  fact  that  the  court  has  acquired  jurisdlctioii 
of  the  person  of  the  parties.  The  requisition  of  notice  is  just 
as  plainly  and  as  positively  made  in  the  act  of  1822  as  under 
any  subsequent  law:  Clay's  Digest,  p.  224,  sec.  17.  Under 
the  act  of  1822,  the  order  of  sale  was  not  void  on  account  of 
the  want  of  notice.  It  was  so  settled  by  the  decisions  of  this 
court.  We  cannot,"  he  added,  "decide  to  the  contrary,  unless 
we  disregard  the  doctrine  of  stare  deciaisy  and  overturn  decis- 
ions which  constitute  a  rule  of  property,  under  which  millions 
of  dollars'  worth  of  land  are  probably  held.  No  person  who 
will  examine  the  act  of  1822  can  say  that  there  is  a  reason  for 
regarding  the  proceeding  to  sell  land  under  the  present  law 
as  in  personam  which  did  not  apply  to  the  old  law,  under 
which,  as  every  intelligent  lawyer  knows,  the  proceeding  was 
regarded  as  in  rem.^^  In  discussing  elsewhere  in  the  same 
case,  and  declining  to  assent  to,  the  proposition  that  the  sale 
is  made  void  by  a  failure  to  comply  with  every  statutory 
requirement,  it  is  suggested  that  such  a  rule  would  lead  to 
consequences  alike  absurd  and  injurious.  Among  these  is 
enumerated  "an  inaccuracy  in  the  list  or  description  of  the 
heirs,  or  their  residences,"  as  one  of  the  omissions,  which,  under 
the  operation  of  the  rule,  would  render  the  sale  void.  "  One 
desiring  to  purchase  at  the  sale,"  it  was  observed,  "would  be 
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Qnable  to  ascertain,  by  an  examination  of  the  records  and 
papers,  whether  the  title  wonld  be  valid.  After  making  the 
most  careful  inquiry,  and  finding  no  defect  in  the  proceedings, 
and  therefore  venturing  on  a  purchase,  his  title  (if  such  were 
the  law)  might  be  defeated  by  evidence  that  there  was  some 
heir  whose  name  was  overlooked,  or  forgotten  by  the  adminis- 
trator, or  not  known  by  him,  and  therefore  not  inserted  in  his 
petition."  The  inevitable  effect  of  holding  that  omissions  of 
this  kind  would  render  the  sale  in  any  respect  invalid,  it  was 
thought  by  the  court  "would  be  to  destroy  confidence  in  such 
sales,  and  cause  great  injury  to  heirs  by  sales  at  greatly  de- 
preciated prices." 

There  has  been  no  departure  firom  the  principles  of  these 
cases  at  any  time  during  the  past  fifty  years;  but  on  the  con- 
trary, they  have  been  constantly  reafl&nned:  3  Brickell's  Di- 
gest, 465,  sees.  162  et  seq.  In  McCorkle  v.  Rheay  75  Ala.  213, 
decided  as  late  as  1883,  while  declining  to  extend  the  rule  an- 
nounced in  Duval  v.  MeLoskey^  supraj  to  proceedings  for  the 
partition  or  division  of  property  owned  by  tenants  in  com- 
mon, we  observed  as  follows:  "Perhaps  these  cases  [citing 
Whitman  v.  ReeWy  59  Ala.  532,  and  Johnson  v.  i2ay,  67  Id. 
603]  are  not  in  strict  analogy  to  the  line  of  decisions,  so  long 
prevailing  in  this  state,  in  which  it  is  held  that,  upon  applica- 
tion by  an  administrator  to  sell  the  lands  of  a  decedent,  the 
fiulure  of  the  petition  to  state  the  names  of  the  heirs,  although 
expressly  required  to  be  done  by  the  statute,  is  not  the  omis- 
sion of  a  jurisdictional  averment  which  would  render  the  sale 
void,  but  a  mere  irregularity  rendering  the  judgment  reversible 
on  error:  Duval  v.  McLoskey,  1  Ala.  708;  Matheson  v.  Hearin^  29 
Id.  210.  This  principle  has  become  a  rule  of  property  in  this 
state,  in  this  particular  class  of  cases,  and  under  its  influence, 
no  doubt,  many  titles  have  been  acquired.  However  unsound 
we  might  be  disposed  to  regard  it,  we  do  not  feel  at  liberty  to 
depiart  from  it  at  this  time." 

We  regard  it,  therefore,  we  repeat,  as  established  by  a  long 
line  of  decisions  in  Alabama,  extending  through  half  a  cen- 
tury, that,  on  an  application  by  an  administrator  to  the  pro- 
bate court  to  sell  the  lands  of  a  decedent,  whether  for  the 
payment  of  debts  or  for  distribution  among  heirs,  the  failure 
to  name  one  or  more  of  such  heirs  in  the  petition,  or  subse- 
quent proceedings,  is  not  the  omission^  of  a  jurisdictional  alle- 
gation, and  does  not  affect  the  validity  of  the  title  acquired 
at  such  sale,  so  as  to  subject  it  to  collateral  attack;  and  if  the 
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court  has  jurisdiction  of  the  thing  sold,  although  it  has  ac* 
quired  none  over  the  person  of  the  parties  owning  it,  the  sale 
is  binding  on  the  world,  including  the  heirs  whose  names  are 
omitted  from  the  petition  and  the  proceedings.  In  such  cases, 
the  parties  interested,  whether  parties  to  the  record  or  not, 
may  be  made  so  by  application  to  the  court,  so  as  to  sue  out 
an  appeal:  McConico  v.  Cannoriy  25  Ala.  462;  Lightfoot  v.  Doe 
and  LewiSf  1  Id.  475,  479;  Clemens  v.  PaiUrsony  38  Id.  721;  1 
Brickell's  Digest,  92,  sec.  129.  And  with  this  ready  mode  of  re* 
dress  open  to  all  whose  rights  may  be  prejudiced,  it  cannot  be 
said  that  any  person  has  been  deprived  of  his  property,  in 
cases  of  this  peculiar  kind,  without  due  process  of  law,  or  that 
he  has  been  deprived  of  his  day  in  court:  Diekey  v.  Vann^  81 
Ala.  425;  Clemens  v.  Patterson^  88  Id.  721,  supra. 

The  circuit  court  did  not  err  in  giving  the  general  affirma- 
tive charge  in  favor  of  the  defendant,  or  in  refusing  to  give 
the  charge  requested  by  the  plaintiff,  and  the  judgment  must 
be  affirmed. 

PROCSBDINO  IN  PBOBATB  lOB  SaLB  OV  DbCBDXHT's  RxALTT  13  IM  ReM, 

and  cannot  be  collaterally  attacked:  Satchery.  ScUeher,  91  Am.  Dec.  4d8;  but 
•ee  Clark  t.  Thmnpaon,  95  Id.  457,  and  note,  where  it  is  held  that  if  all  the 
steps  to  bring  the  parties  before  the  court  upon  sach  a  position  have  not  been 
properly  taken  the  court  acqnirea  no  jurisdiction  to  decree  the  sale. 

OmssioN  TO  State  Namxs  ov  Hsnts  n?  Pxnnoir  vok  Sals  ov  DBCSDXNr'a 
Rbaltt  is  mere  irregularity,  which  cannot  be  taken  advantage  of  collaterally 
to  defeat  the  sale:  Morris  v.  Bogle,  87  Am.  Bee.  243^  and  note. 


Williams  v.  Gibson. 

[84  Alabama,  228.] 

linuEs  Ain>  MnnoLAL  Lands. — Minxrals  Unbxvxbbd  waou  Soil,  or  "in 
Place,"  are  Parts  of  Freehold,  and  constitate  landed  property  capa- 
ble of  a  possession  distinct  from  that  of  the  surface,  and  may  form  a 
separate  corporeal  hereditament,  which  is  the  subject  of  a  distinct  in- 
heritance. 

Id. — It  is  onlt  when  Minerals  are  Severed  erom  Soil  that  They 
Bboomb  Personal  Chattels,  and  it  is  only  where  the  right  to  dig  or  to 
mine  them  is  not  exclosive  that  it  may  be  classed  as  an  incorporeal  right, 
or  easement  merely  in  the  nature  of  a  license. 

Id.  — Express  Grant  of  All  Minerals  or  Mineral  Riohtb  in  Traot  ow 
Land  is,  by  necessary  implication,  the  grant  also  to  open  and  work 
the  mines,  and  occupy  so  much  of  the  surface  as  may  be  reasonably 
necessary  for  such  purpose.  And  this  implied  right  to  occupy  so  much 
of  the  surface  as  may  be  needed  to  open  and  work  the  mines  is  not  lim- 
ited, but  rather  strengthened,  by  the  special  grant  of  certain  timber  and 
water  privileges,  and  of  the  right  of  way  to  and  from  the  minsa. 
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Iix  —  OwvEB  OF  Minerals  and  Miitino  Rights  xvsr  Ubs  bs  Own  bom 
not  nnreaaonably  to  injure  his  neighbor,  the  owner  of  the  sorface  or  soQ) 
and  most  so  conduct  his  mining  operations  as  to  leaTe  a  sufficient  sap- 
port  for  the  surface.  What  improvements  are  reasonably  necessary  for 
the  profitable  and  beneficial  working  of  the  mines,  and  the  inquiry  as  to 
how  much  of  the  surface  may  be  reasonably  needed  for  this  purpose^  iM 
questions  of  fact  to  be  determined  by  the  jury. 

Isk  •—  OwvxB  OF  Mining  Rights  cannot  Use  Sctreace  or  Materials  of 
the  land  for  changing  t&e  character  of  the  mineral  to  which  he  is  enti- 
tledf  as  for  oonverting  coal  into  ooke;  and  in  ejectment  for  the  surfaoe  of 
the  land,  evidence  as  to  how  mnch  of  the  snr&ce  was  or  mi^t  be  needed 
fat  the  ereetion  of  ooke-ovens  is  properly  excluded. 

Isw — Ejectbcent  for  Surface  of  Mineral  Land— Evidehob.  — Wherti 
in  an  action  in  the  nature  of  ejectment  for  the  surface  of  land  used  in 
working  a  nune,  it  appeared  that  the  defendant  had  established  a  supply 
slore^  it  is  not  error  to  admit  evidence  showing  that  two  other  stores 
were  located  near  the  mines,  for  the  purpose  of  testing  the  urgency  of 
the  alleged  necessity  impelling  the  defendant  to  occupy  the  land  for 
such  puipose;  and  evidence  of  the  value  of  improvements  made  by  the 
defendant  around  the  mines  is  relevant  as  aflfooting  the  rental  value  of 
the  land  sued  for.  But  it  is  not  oompefcent  to  show,  in  such  aotioD,  that 
particular  individuals  in  the  neighbozhood  carried  on  a  mine  without  a 
storehouse  for  supplies,  the  business  of  mining  in  the  viciDity  being  of  a 
date  too  reoent  to  establish  a  custom. 

81ATDTB  OF  Frauds.— Verbal  Ck>NTRAOT  for  Pubcbase  of  Lahs^  nbteb 
Rbdvobd  10  WRxmra,  nor  aooompanied  by  a  payment  of  any  part  ol 
the  purchase-money,  is  void  under  the  statute  ol  fraods,  and  confers  no 
rij^its  piejudieial  to  either  per^  to  an  ejeotnMnt  soit  lor  the  land. 

Action  in  the  nature  of  ejectment  under  the  statute.  The 
material  tBLCts  appear  in  the  opiuion. 

MeOvire  and  CMierjand  WM  and  IfOmon,  fi>r  the  appeU 
lant. 

HewiUy  Walker^  and  Pbrter,  contra. 

SoMEBViLiiE,  J.  The  present  suit,  which  is  one  of  ejectment 
under  the  statute,  involves  a  controversy  between  the  super* 
jacent  and  subjacent  owners  of  land,  upon  which  there  is  a 
coal  mine,  opened  and  in  process  of  being  worked  by  the  de- 
fendant. The  plaintiff,  Gibson,  is  the  owner  of  the  surfSacei 
and  the  defendant,  Williams,  of  the  "coal  and  otiier  minerals,^ 
with  certain  incidental  and  other  rights,  derived  through  va* 
rious  mesne  conveyances  firom  one  Oreen  B.  Frost,  the  origi- 
nal owner  in  fee-simple  of  the  premises.  In  November,  1881, 
Frost  conveyed  to  one  Peters  ''  all  the  coal  and  other  minerals 
in,  under,  and  upon"  these  lands,  which  are  fully  described 
in  the  deed;  "  and  also  all  timber  and  water  upon  the  same 
necessary  for  the  development,  working,  and  mining  of  said 

Am.  St.  Bbf.,  Vol.  V. —24 
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coal  and  other  mineralB,  and  the  preparation  of  the  same  for 
market^  and  the  removal  of  the  same;  and  also  the  right  of 
way,  and  the  right  to  build  roads  of  any  description  over  the 
same  necessary  for  the  convenient  transportation  of  said  ooal 
and  other  minerals  from  said  land,  and  the  conveying  and 
transporting  to  and  from  said  lands  all  materials  and  imple- 
ments that  may  be  of*  use  in  the  mining  and  removal  of  said 
coal  and  other  mineralB,  or  in  the  preparation  of  the  same  for 
market.''  Subsequentiy,  in  August,  1884,  Frost  conveyed  the 
same  lands  to  one  C.  L.  Frost  and  J.  B.  Beeves,  reserving,  by 
exception  from  the  lands  sold,  the  mineral  rights  and  other 
interest  previously  conveyed  to  Peters,  using  the  same  lan- 
guage of  description  adopted  in  the  deed  to  him.  The  defend- 
ant is  shown  to  have  acquired  by  deed,  through  sundry  mesne 
conveyances,  the  precise  interest  which  Peters  owned. 

This  interest  may  be  briefly  described  under  three  general 
heads:  1.  A  grant  of  all  the  ooal  and  other  minerals  upon  or 
in  the  land;  2.  8o  much  of  the  timber  and  water  on  the 
land  as  may  be  necessary  (a)  for  the  development,  working, 
and  mining  of  the  coal  and  other  minerals,  and  (6)  for  tho 
preparation  of  the  same  for  the  market,  and  their  removal 
from  ihe  soil  and  the  premises;  8.  The  right  of  way,  by  roads 
of  any  description,  to  and  from  the  lands,  so  far  as  may  be 
necessary  for  the  transportation  of  all  minerals  mined,  and  of 
materials  and  implements  needed  in  the  business  of  mining 
and  the  preparation  of  the  minerals  for  market. 

The  material  question  is,  what,  if  any,  surface  rights  pass  to 
the  grantee  under  the  first  head,  which  is  a  grant  of  all  tho 
coal  and  other  minerals  upon  and  in  the  land. 

This  is  dependent  in  some  measure  upon  the  nature  and 
characteristics  of  the  thing  granted.  Minerals  which  are  un- 
severed  from  the  soil,  or,  as  sometimes  said,  which  are  "in 
place,"  are  parts  of  the  freehold,  and  constitute  landed  prop- 
erty. They  are  capable  of  a  possession  distinct  from  that  of 
the  surface,  and  may  form  a  separate  corporeal  hereditament, 
which  is  the  subject  of  a  distinct  inheritance.  The  title  of 
the  soil,  as  such,  including  the  surface,  may  be  vested  in  one 
person,  and  that  of  the  mines  and  minerals  on  it  in  another. 
It  is  only  when  the  minerals  are  severed  from  the  soil  that 
they  become  personal  chattels,  and  it  is  only  where  the  right 
to  dig  or  to  mine  them  is  not  exclusive  that  it  may  be  classed 
as  an  incorporeal  right,  or  easement  merely  in  the  nature  of  a 
license:  Bainbridge  on  Mines  and  Mining,  Am.  ed.,  3,  261; 
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Maasot  v.  Mom^  3  8.  C.  168;  16  Am.  Rep.  697;  Caldwell  v.  /U- 
tonj  31  Pa.  St.  475;  Helton  v.  Lanibardj  51  Cal.  258;  Byeman  r. 
OiUis,  57  N.  Y.  68;  15  Am.  Rep.  464. 

The  express  grant  of  all  the  minerals  or  mbieral  rights  in 
a  tract  of  land  is,  by  necessary  implication,  the  grant  also  to 
work  them,  unless  the  language  of  the  grant  itself  repels  this 
construction.  This  is  the  result  of  the  fisimiliar  maxim,  that 
'^  when  anything  is  granted,  all  the  means  of  obtaining  it,  and 
all  the  fruits  and  effects  of  it,  are  also  granted":  Sheppard's 
Toachstone,  89;  11  Coke,  52  a.  This  involres  the  incidental 
right  to  penetrate  the  surface  of  the  soil  for  the  minerals,  and  to 
use  such  means  and  processes  for  the  purpose  of  mining  and  re- 
moving them  as  may  be  reasonably  necessary,  in  the  light  of 
modem  inventions,  and  of  the  improvements  in  the  arts  and  sci- 
ences, but  without  injury  to  the  right  of  support  for  the  surfacSi 
or  superincumbent  soil,  in  its  natural  state:  Marvin  v.  Brewster 
Iron  Mining  Co.,  55  N.  Y.  538;  14  Am.  Rep.  322;  WUme  v, 
JesSf  94  m.  464;  34  Am.  Rtp.  242;  Bainbridge  on  Mines  and 
Mining,  85,  62,  63.  It  is  said  by  a  standard  English  author 
touching  this  subject:  '^  The  right  to  work  mines  is  so  insepa- 
rable from  the  grant  of  them  that  it  has  been  expressly  de- 
cided, not  only  that  the  right  to  enter  and  work  mines  is 
necessarily  incident  to  the  grant  of  mines,  without  any  express 
authority  for  that  purpose,  but  that  this  power  cannot  be 
restrained  by  a  special  power  given  in  the  afiSrmative,  which 
would  authorize  more  acts  than  would  be  implied  by  law,  bat 
which  will  in  no  wise  exclude  the  full  operation  of  the  law  ": 
Bainbridge  on  Mines  and  Mining,  Am.  ed.,  84,  85. 

It  is  contended  that  this  incidental  right  to  work  the  mines 
on  the  land  is  limited  by  the  special  grant  of  certain  timber 
and  water  privileges,  and  of  the  right  of  way  to  and  from 
the  mines,  and  that  the  mention  of  these  privileges,  under  the 
maxim,  Expremo  uniue  eat  exchmo  oZtmtM,  would  rebut  the 
grant  of  any  right  to  occupy  the  surface  of  the  soil  for  miners' 
houses,  or  other  like  purposes.  It  is  often  said  that  great  cau- 
tion is  frequently  necessary  in  the  application  of  this  maxim, 
and  of  its  twin  legal  aphorism  of  synonymous  meaning,  Ex-- 
presaumfacit  cessare  taciturn:  Broom's  Legal  Maxims,  506.  It 
is  obvious  that  without  the  right  of  surface  occupation  to  some 
extent,  the  grant  in  question  is  rendered  nugatory.  The  prin- 
ciple is  well  settied  that  one  who  has  the  exclusive  right  to 
mine  coal  upon  a  tract  of  land  has  the  righ't  of  possession  even 
as  against  the  owner  of  the  soil,  so  far  as  is  reasonably  neces- 
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sary  to  cany  oq  his  mimng  operations:  Turner  v.  Reynolds,  23 
Pa.  St.  199;  Rogers  v.  Taylor^  38  Eng.  L.  &  Eq.  574;  Tennessee 
etc,  R  R.  Co.  V.  East  Alabama  R.  R.  Co.,  75  Ala.  524,  525;  51 
Am.  Rep.  475.  To  construe  away  this  right  would  be  to  con 
fitrue  away  the  grant  itself,  which  cannot  be  enjoyed  without 
it.  It  is  our  opinion  that  the  enumeration  of  these  special 
privileges  was  not  intended  to  exclude  another  which  was  ab- 
solutely necessary  to  the  very  life  of  the  grant  itsell  The 
right  to  use  timber  would  not  pass  by  implication:  Bainbridge 
on  Mines  and  Mining,  64.  This  was,  therefore,  the  acquisition 
of  a  new  and  valuable  right  The  right  of  way  and  water 
privileges  were  also  more  comprehensive  possibly  than  would 
have  been  yielded  pacifically  by  mere  construction.  At  any 
rate,  these  several  grants  themselves  necessarily  imply  the 
right  to  occupy  so  much  of  the  surface  as  might  be  needed  to 
open  and  work  the  mines.  There  could  be  no  use  of  timber, 
or  water,  or  right  of  way,  except  in  connection  with  working 
the  mines,  and  there  could  be  no  working  of  the  mines  without 
an  occupation  of  the  surface  in  the  vicinity  of  the  shafts, 
slopes,  or  other  requisite  openings.  These  specifications 
strengthen  rather  than  repel  the  implication  in  question: 
Marvin  v.  Brewster  Iron  Mining  Co.,,  14  Am.  Rep.  329;  Bain- 
bridge on  Mines  and  Mining,  34,  35. 

The  owner  of  the  minerals  and  mining  rights  must  use  his 
own  so  as  not  unreasonably  to  injure  his  neighbor,  the  owner 
of  the  surface  or  soil;  and  it  is,  we  repeat,  now  settled  by  the 
authorities  quite  universally,  that  he  must  conduct  his  mining 
operations  so  as  to  leave  a  sufficient  support  for  the  surface: 
Carlin  v.  Chappel,  101  Pa.  St.  348;  47  Am.  Rep.  722,  and 
cases  cited;  Harris  v.  Ryding,  5  Mees.  &  W.  69;  Rogers  on 
Mining,  455.  In  other  words,  the  exclusive  grantee  of  miner- 
als in  lands  is  entitled  to  dig  and  carry  away  so  much  of  them 
as  he  can  excavate  from  the  soil  without  injury  to  the  surface 
owned  by  the  grantor,  the  mining  right  being  servient  to  the 
surface  to  the  extent  of  sufficient  supports  to  sustain  it  in  its 
natural  state:  Jones  v.  Wagmrj  5  Am.  Rep.  385.  But  he  is 
not  liable  for  any  incidental  damages  necessarily  occasioned 
by  the  ordinary  and  careful  operation  of  his  mines,  not  injuri- 
ous to  the  surface,  as,  for  example,  the  loss  of  springs  by  the 
owner  of  the  soil:  Coleman  v.  Chadwick,  80  Pa.  St  81;  21  Am. 
Hep.  93;  or  the  disturbance  of  the  peace  and  comfort  of  the 
fiurface  owner's  dwelling  by  necessary  blasting  in  the  mines: 
Marvin  v.  Brewster  Iron  Mining  Co.,  i4  Id.  322. 
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These  incidental  rights  of  the  miner,  which  are  appurtenant 
to  the  grant  of  the  mineral  rights,  are  to  be  gauged  by  the 
necessities  of  the  particular  case,  and  therefore  vary  with 
changed  conditions  and  circumstances.  He  may  occupy  so 
much  of  the  surface,  adopt  such  machinery  and  modes  of 
mining,  and  establish  such  auxiliary  appliances  and  instru* 
mentalities  as  are  ordinarily  used  in  such  business,  and  may 
be  reasonably  necessary  for  the  profitable  and  beneficial  en- 
joyment of  his  property.  But  he  is  not  limited,  as  we  have 
already  said,  to  such  appliances  as  were  in  existence  when  the 
grant  was  made,  but  may  keep  pace  with  the  progress  of  soci* 
ety  and  of  modem  invention:  Bainbridge  on  Mines  and  Min- 
ing, 63,  64;  Marvin  v.  Brewster  Iron  Mining  Co.^  14  Am. 
Rep.  322.  It  has  been  accordingly  held  in  England  that  a 
reservation  of  mines  of  coal  (which  is  usually  the  same  in 
legal  effect  as  a  grant),  with  rights  of  way  for  transportation, 
involved  the  right  to  construct  a  modem  railway,  although 
ibis  mode  of  transportation  was  unknown  at  the  time  of  the 
grant.  The  ground  of  the  decision  seems  to  have  been,  that 
without  use  of  the  raOway  for  shipment  the  mines  could  not, 
under  the  evidence,  have  been  worked  beneficially,  or  with 
reasonable  profit. 

We  do  not  construe  the  language  of  the  present  grant  or  res- 
ervation as  it  appears  in  the  deeds  of  the  plaintiff  and  those 
under  whom  he  claims  to  confer  any  right,  by  implication  or 
otherwise,  to  use  the  surface  of  the  land  for  the  purpose  of 
erecting  coke-ovens,  designed  for  the  conversion  of  coal  into 
coke.  His  only  right  is  to  mine  and  transport  coal  *in  its  first 
marketable  state.  The  contract  clearly  contemplated  nothing 
else.  Such  is  the  usual  construction  placed  upon  similar 
grants,  the  principle  being  thus  stated  by  Bainbridge  in  his 
treatise  on  mines  and  mining,  page  63:  ^'An  owner  of  that 
kind  cannot  use  the  surface,  or  any  of  the  materials  of  the  land^ 
for  changing  the  character  of  the  mineral  to  which  he  is  enti- 
tled, as  for  converting  coal  into  coke,  clay  into  bricks,  or  for 
smelting  the  metallic  ores,  much  less  for  any  further  purpose 
of  manufacture." 

The  evidence  shows  that  the  defendant  claimed  the  right  to 
occupy  as  much  as  three  acres  of  the  surface  of  plaintiff's  laud 
as  incident  to  his  grant.  Upon  this  area  he  had  erected  five 
two-story  framed  miners'  houses,  four  log  cabins  for  the  occu- 
pancy of  employees,  an  air-shaft  for  convejring  smoke  from 
and  ventilating  the  mines,  a  powder-house  for  keeping  powder 
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used  for  blasting,  a  blacksmith-shopi  and  a  storehotifie  for  far- 
niBbing  the  miners  with  supplies.  Wbich  of  these  improve- 
ments are  reasonably  necessary  for  the  profitable  and  beneficial 
working  of  the  mines,  is  a  question  of  fact  to  be  determined 
from  the  evidence  by  the  jury.  And  so  likewise  the  inquiry 
as  to  how  much  of  the  surface  of  the  land  may  be  reasonably 
needed  for  this  purpose.  It  may  be  that  other  suitable  lands, 
conveniently  situated,  could  be  obtained  at  a  reasonable  price 
for  the  site  of  the  miners'  houses,  the  cabins,  and  the  store;  or 
the  contrary  may  be  true.  It  may  be  that  the  mine  was  so 
far  distant  from  the  market  for  supplies,  and  that  prices  in 
neighboring  stores  were  so  extravagant,  as  to  render  neoes- 
aary  the  establishment  of  a  supply  store,  both  for  the  economy 
of  time  and  money  of  the  employees.  It  may  be  that  such  a 
store  was  a  mere  convenience,  and  not  a  necessity,  within  the 
meaning  of  the  law,  for  this  necessity  cannot  be  deemed  to 
exist  if  a  similar  privilege  can  be  otherwise  secured  by  reason- 
able trouble  and  expense:  Note  to  O^Sorke  v.  Smithy  23  Am. 
Rep.  446;  Tiedeman  on  Real  Property,  sees.  606,  609.  These 
and  other  like  considerations  it  would  be  proper  for  the  jury  to 
consider  in  solving  the  question  of  necessity, — a  word  of  rela- 
tive import,  which  may  mean,  on  the  one  hand,  less  than  im- 
perative need,  and  on  the  other,  more  than  mere  suitable 
oonvenience. 

It  is  manifest  that  the  rulings  of  the  circuit  court  are  not 
in  harmony  with  these  views,  including  hoih  the  instructions 
to  the  jury  and  the  rulings  on  the  evidence. 

The  defendant  should  have  been  permitted  to  show  to  what 
extent  his  occupancy  of  the  surface  of  the  lands,  around  the 
opening  of  the  mine,  was  reasonably  necessary,  under  the 
above  rules,  to  the  prosecution  of  the  mining  business. 

The  evidence  as  to  how  much  of  the  surface  was  or  might 
be  needed  for  the  erection  of  coke-ovens  was  properly  ex- 
cluded. 

It  was  not  competent  to  show  that  particular  individuals 
In  the  neighborhood  carried  on  a  mine  without  a  storehouse 
for  supplies,  although  a  usage  in  the  matter  by  other  miners 
similarly  situated  might  be  relevant  if  it  had  prevailed  suffi- 
ciently long,  and  possessed  the  other  requisite  characteristics 
of  an  established  custom.  But  the  business  of  mining  in  this 
particular  part  of  the  state  is  probably  of  a  date  too  recent 
at  this  time  to  give  such  a  custom  the  age  necessary  to  its 
▼alidity. 
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The  court  did  not  err  in  allowing  evidence  to  be  introduced 
«howing  that  two  other  stores  were  located  near  the  mines. 
It  was  quite  as  relevant  to  show  that  there  were  two  stores 
near  by  as  that  there  were  a  hundred,  with  a  view  of  testing 
the  urgency  of  the  alleged  necessity  impelling  the  defendant 
to  establish  one  for  his  own  needs.  The  two  oases  differ  only 
in  degree,  not  in  kind. 

The  value  of  the  improvements  erected  by  the  defendant 
around  the  mines  was  relevant  as  aflfecting  the  rental  value 
of  the  three  acres  of  land  sued  for, — the  defendant  being  liable 
for  rent  by  way  of  use  and  occupation  in  the  event  of  plain- 
tiff's recovery. 

The  verbal  contract  of  purchase,  which  the  witness  Smith 
testifies  he  made,  of  part  of  the  surfisice  in  controversy  from 
Frost  and  Reeves,  who  sold  to  the  plaintiff,  was  never  reduced 
to  writing,  nor  accompanied  by  a  payment  of  any  part  of  the 
purchase-money.  It  was  therefore  void  under  the  statute  of 
frauds,  and  could  confer  no  rights  on  the  alleged  purchaser 
which  would  prejudice  those  of  either  party  to  the  present 
suit. 

The  judgment  is  reversed,  and  the  cause  remanded* 


Right  to  Mum,  ahd  Owhsbship  ov  Mom  ahd  MnraaAia:  8m  ihm  rnx* 
tncled  note  to  MeCUiUoeky.  Brydm,  63  Am.  Deo.  02  et  leq.;  And  lee  JBUffrnM^ 
▼.  Ccokt  ante,  p.  817. 

Past  Fbbjobkavcb  w  Pibol  AoRxnaoiT  loa  8i£a  ov  Lavim  whiob 
wiU  take  o«m  oot  of  ttatato  of  fmodi:  8m  Pohmd  ▼.  (yOmwoi',  98  Am.  Deo. 
897,  endnote. 
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[M  AfJkWAMA,  807.] 
MOHMAOBS— PaBTT  TO  FOUBCLOSUBI SUTT.  —  MORTOAaOB  HAVXMO  SOLD  ANP 

Cony  EYED  hie  entire  intereet  in  the  land,  being  a  mere  eqnity  of  re- 
demption, ie  not  a  necessary  party  to  a  sait  brought  to  foreclose  the 
mortgage  lien.    His  aasignM  only  need  be  made  a  party  defendant. 

Lx  — FoBBOLOSUBB  Surr — LnoTATioif.  — PuBOHASia  vbom  Mortqaoor  is 
Charoxd  with  Konoi  of  lien  created  by  mortgage  dnly  recorded;  and 
a  snit  to  foredoee  the  mortgage  is  not  bsxred,  as  in  his  favor,  short  of  a 
period  of  ten  yean  from  the  commencement  of  his  possession  under  the 
porchaee. 

b^— Dbobu  m or  AfvioTiNO  Mobtoaoib. — Mortoaouov  Hvsbakd  mot 
Madb  Partt  to  a  bill  filed  by  the  wife  against  her  hnsband,  setting  np 
a  reeolting  tmst  in  the  mortgaged  lands,  is  in  no  manner  prejudiced  by 
the  decrM  rendered  therein  in  favor  of  the  wife. 
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Id. — PlTBOHASX  OT  PROFERTT  BT   MORTaAGKS  AT  HIS   OWN    SaLM,  WHX9 

Allowed  to  Staitb.  — If  a  mortgagee  baya  personal  propertj  at  hi* 
own  aale^  under  a  power  in  the  mortgage,  and  the  mortgagor  interpoeee 
no  objection  showing  his  disapproval  of  the  purchase,  and  asking  to  dis- 
affirm the  sale,  a  sabsequent  purchaser  from  him  cannot  do  so  in  a  suit 
brought  nine  yean  afterwards  to  foreclose  the  mortgage  on  land. 

Id. — FOBBGLOSUKB     EXPENSKS  —  StIFULATION      IK      MORTOAQS,     WHSRSBT 

MoBTOAooR  Binds  Himsklv  to  Pat  All  Gosto  of  recording  the  mort- 
gage, and  the  oosta  and  ezpenaes  attending  the  enforcement  of  the  col- 
lection of  the  mortgage  debt»  is  binding  on  his  assignee  or  purchaser 
from  him,  and  fastens  a  Uen  on  the  land  for  these  reaaonable  expenses 

Bill  filed  by  Steiner,  mortgagee,  against  Boutwell  and  wife» 
to  foreclose  a  mortgage  on  lands,  executed  by  one  Hinsoa 
January  9,  1873,  and  duly  recorded.  In  June,  1873,  the  wife 
of  Hinson  filed  her  bill  against  him,  setting  up  that  the  mort- 
gaged land  was  purchased  with  her  money;  and  in  October^ 
1873,  it  was  decreed  that  the  title  to  said  land  be  divested  out 
of  Hinson,  and  vest  in  her.  To  this  bill  Steiner  was  not  a 
party.  Mrs.  Hinson  and  her  husband  went  into  possession  of 
and  lived  on  the  land,  and  in  January,  1877,  conveyed  it  to 
Boutwell  and  wife.    Other  facts  appear  in  the  opinion. 

Oamble  and  Richardson^  for  the  appellant. 
R.  E.  SteineVj  contra. 

SoMERViLLE,  J.  1.  The  mortgagor,  BinsoUy  having  uncon- 
ditionally sold  and  conveyed  to  the  appellant,  Boutwell,  his 
entire  interest  in  the  land,  being  a  mere  equity  of  redemption, 
he  was  not  a  necessary  party  to  the  present  suit,  the  purpose 
of  which  is  to  foreclose  the  mortgage  lien.  His  assignee  only 
need  be  made  a  party  defendant:  Batre  v.  AuzCy  5  Ala.  173; 
Wilkinson  v.  May,  69  Id.  33;  Barbour  on  Parties,  463;  Story's- 
Eq.  PL,  sec.  197. 

2.  The  mortgage  having  been  recorded  in  the  proper  county 
before  Boutwell  purchased  the  land,  he  was  charged  with  a 
knowledge  of  the  lien  created  by  it.  His  possession  under  the 
purchase  could  not  mature  into  a  good  title,  under  the  opera- 
tion of  the  statute  of  limitations,  short  of  ten  years:  Smith  v. 
GUlamj  80  Ala.  296;  State  v.  Conner,  69  Id.  212.  This  period 
of  time  did  not  elapse  between  the  possession  taken  under  the 
sale  and  the  filing  of  the  present  bill. 

3.  The  appellee,  never  having  been  made  a  party  to  the  bill 
filed  by  Mrs.  Hinson  against  her  husband,  by  which  she  set 
up  a  resulting  trust  in  the  mortgaged  lands,  is  in  no  manner 
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prejudiced  by  the  decree  rendered  in  that  case:  Owen  v.  Bank' 
head,  76  Ala.  143. 

The  demnrrer  to  the  original  bill|  raising  these  points,  was 
properly  overruled,  even  admitting  the  appellant's  right  to 
assign  errors  on  the  decree  rendered  August  80,  1886.  That 
decree,  we  are  inclined  to  think,  however,  is  final;  and  the 
present  appeal  not  having  been  taken  until  September  24, 
1887,  more  than  a  year  from  that  date,  and  being  confined  by 
the  condition  of  the  appeal  bond  to  the  decree  rendered  July 
7, 1887,  on  exceptions  taken  to  the  register's  report,  the  appel- 
lant could  not  assign  errors  on  the  first  decree,  and  the  motion 
to  strike  out  these  assignments  could  properly  be  sustained. 
But  we  can  well  rest  this  opinion  on  the  ground  that  the  first 
decree  is  entirely  free  from  error. 

4.  Nor  do  we  discover  any  error  in  the  last  decree  confirm- 
ing the  register*s  report.  The  amount  allowed  by  the  register 
for  the  m^les  sold  under  the  mortgage  was  the  price  bid  for 
them  at  the  sale.  It  is  true,  they  were  purchased  by  the  mort- 
gagee at  his  own  sale,  but  nine  years  had  since  elapsed  up  to 
the  present  suit,  and  no  objection  had  been  interposed  by  the 
mortgagor  showing  his  disapproval  of  the  purchase,  and  ask- 
ing to  disaffirm  the  sale.  His  only  mode  of  doing  this  was 
by  filing  a  bill  and  proposing  to  do  equity  by  paying  the  mort- 
gage debt:  Ezzell  v.  Watson^  83  Ala.  120;  Oarland  v.  TFatoon, 
74  Id.  323.  The  appellant  certainly  cannot  exercise  this  op- 
tion for  him. 

6.  The  mortgagor  had  bound  himself  to  pay  all  costs  of 
recording  the  mortgage,  and  the  costs  and  expenses  attending 
the  enforcement  of  the  collection  of  the  mortgage  debt.  This 
stipulation  was  as  much  binding  on  his  assignee,  the  appel- 
lant, as  the  mortgage  debtor  himself,  and  fastened  a  lien  on 
the  land  for  these  reasonable  expenses.  We  do  not  see  that 
the  several  amounts  allowed  by  the  chanceUor,  under  this 
head,  are  at  all  unreasonable,  and  his  decree  must  be  affirmed. 


If  Mqbtoaoob  has  Dispobid  ow  his  IiiTBBiaT,  his  grantee  only  need  be 
aide  jmrty  to  foredotnre  prooeedings:  Ooodmow  ▼.  Ewer,  76  Am.  Deo.  640. 
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Nanob  V.  Nanob. 

,[84  ALABAMA,  STSb] 
HvnAHD    AHP    Win.— AimDOTFTIAL    SsiTLnflllT    BT  WbXCB    HV8BAV» 

CoinrBn  land  to  the  wife,  in  consideration  of  the  marriage^  ia  not  frand- 
nleut  and  void  as  to  his  creditors,  although  he  was  at  the  time  insolyeBt, 
or  may  have  intended  fraud,  if  the  wife  had  no  notice  of  his  fraudulent 
intent,  and  did  not  participate  in  any  such  purpose  on  hb  part 

Id.  — Valxtb  of  Pebsonal  Skill  and  Labor  Expxndbd  by  Hub- 
BABD,  in  the  improvement  of  his  wife's  estate,  cannot  be  reached  by  a 
court  of  equity,  and  appropriated  to  the  aatisfaotion  of  creditors'  claims 
against  the  husband. 

Id.  —  Matbblals  Fubnibhed  bt  Hxtbband  with  hib  Own  Momnr,  ahd 
Used  m  Imfbovino  his  Wife's  Pbopbbtt,  if  be  is  embarrassed,  will 
be  regarded  as  a  gift  in  fraud  of  his  creditors,  who  may  make  the  wife's 
estate  liable  therefor.  But  her  estate  will  not  be  charged,  if  the  whole 
amoont  so  expended  by  him,  with  his  other  perscnal  property,  is  of  less 
value  than  the  amount  exempted  from  execution  in  his  hands. 

FkimMTLEKT    Ck>NyETAN0E8.  —  CbEDXIOB    CANNOT    ImPBACH    A8    FEAUDC- 

lent  a  sale  or  voluntary  disposition  of  property  which*  by  statute  ia 
exempt  from  the  payment  of  debts. 
iDb — Fraud  oannot  be  Inferred  from  Mere  Fact  that  two  conveyances 
were  executed  when  one  would  have  answered. 

John  T.  Hefiifij  for  the  appellants. 

Bishop  and  Whitsonj  and  Watte  and  Son,  contra. 

Clofton,  J.  The  defendants  were  married  in  February, 
1867.  Prior  to  the  solemnization  of  the  marriage,  an  agree- 
ment was  entered  into  between  them,  by  which  W.  H.  Nance 
agreed,  in  consideration  of  the  marriage,  to  settle  on  the  in- 
tended wife,  by  good  and  sufficient  conveyances,  to  be  exe- 
cuted on  or  before  the  first  day  of  January  thereafter,  certain 
specified  real  estate  situated  in  the  town  of  Talladega.  The 
conveyances  were  executed  as  provided  by  the  agreement. 
Appellants,  who  are  judgment  creditors  of  Nance,  and  who 
were  creditors  at  the  time  of  the  execution  of  the  agreement 
and  of  the  marriage,  seek  by  the  bill  to  comdemn  the  real 
estate  to  the  satisfaction  of  their  judgments,  on  the  ground 
that  the  agreement  and  conveyances  are  fraudulent  as  to  his 
creditors. 

Though  fraud  may  be  intended  by  the  husband,  an  ante- 
nuptial settlement  is  not  void  as  to  his  creditors,  if  the  wife 
has  no  notice  of  his  fraudulent  intent;  both  must  concur,  or 
the  wife's  right  will  not  be  affected  thereby.  In  Prewitt  v. 
IFibon,  103  U.  S.  22,  the  husband  was  the  owner  of  a  large 
amount  of  property,  consisting  chiefly  of  lands,  which  he 


Dee.  1887.]  Nancs  v.  Nance.  879 

eoQveyed  to  his  wife  in  consideration  of  marriage.  He  was 
insolvent,  his  property  being  worth  about  fifty  thousand  dol- 
lars, and  his  debts  exceeding  seventy  thousand  dollars. 
Though  the  wife  knew  that  he  was  embarrassed  and  in  debt, 
there  was  no  evidence  that  she  was  aware  of  the  amount  of 
his  property,  or  the  extent  of  his  debts,  or  that  he  had  any 
purpose  except  to  induce  her  to  consent  to  the  marriage.  It 
is  said:  '*  There  is  an  entire  absence  of  elements,  which  vitiate 
even  an  ordinary  transaction  of  sale  where,  if  set  aside,  the 
parties  may  be  placed  in  their  former  positions.  And  an  ante- 
nuptial settlement,  though  made  with  a  fraudulent  design  by 
the  settler,  should  not  be  annulled  without  the  clearest  proof 
of  the  wife's  participation  in  the  intended  fraud,  for  upon  its 
annulment  there  can  follow  no  dissolution  of  the  marriage, 
which  was  the  consideration  of  the  settlement."  It  may  be 
that  at  the  time  of  the  agreement  Nance  was  in  fact  insolvent, 
but  if  so  there  is  no  evidence  tending  to  show  that  he  himself 
was  aware  of  it  at  that  time.  It  was  subsequently  revealed 
by  the  development  of  the  condition  of  the  mercantile  business 
in  which  he  was  engaged.  The  wife  was  not  informed,  and 
had  no  reason  to  believe  or  suspect,  so  far  as  appears  from  the 
evidence,  that  he  was  in  debt.  Both  parties  testify,  and  there 
is  nothing  which  casts  a  doubt  on  the  truthfulness  of  their 
statements,  that  no  fraud  was  intended,  and  the  sole  consider- 
ation of  the  agreement  was  the  marriage  as  expressed  therein, 
— the  wife  requiring  a  settlement  to  be  made  on  her  as  a  wise 
and  prudent  provision  against  future  misfortune  or  adversity. 
The  evidence  wholly  fails  to  show  that  she  was  prompted  by  a 
fraudulent  intent,  or  that  she  participated  in  any  such  pur- 
pose on  the  part  of  her  husband. 

Two  conveyances  were  made  by  Nance  to  his  wife  at  differ- 
ent times,  but  both  within  the  time  required  by  the  agreement, 
distinct  lots  being  embraced  in  each  conveyance,  and  both 
conveying  only  the  two  lots  expressly  designated  and  stipu- 
lated. Counsel  contend  that  the  first  conveyance  should  be 
r^arded  as  having  been  made  and  accepted  in  full  satisfaction 
of  the  agreement,  leaving  the  second  conveyance  purely  post- 
nuptial. This  position  is  untenable.  Fraud  cannot  be  in- 
ferred from  the  mere  fact  that  two  conveyances  were  executed 
when  one  would  have  answered.  Marriage  is  a  valuable  con- 
sideration, and  often  regarded  as  of  the  highest  degree  of  value. 
The  husband  was  under  a  moral  and  legal  obligation  to  fully 
perform  the  contract,  upon  the  faith  of  which  the  wife  entered 
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into  the  marital  relation.  Had  be,  after  making  the  first  con* 
veyance,  refused  to  convey  the  other  lot  specified  in  tbe  agree- 
ment, a  conrt  of  equity  would  have  enforced  its  specific 
performance  by  compelling  tbe  execution  of  a  conveyance  to 
such  other  lot,  and  will  sustain,  when  voluntarily  done,  what 
would  have  been  compelled:  Lockwood  v.  NelsoUy  16  Ala.  294. 

The  evidence  shows  that  the  husband  expended  his  skill 
and  labor  in  making  valuable  erections  and  improvements  on 
the  lots  after  the  marriage;  and  it  is  insisted  that  complain- 
ants have  a  right  to  condemn  to  their  demands  the  value  of 
the  labor.  The  bestowment  of  the  labor  in  improving  the 
separate  estate  of  the  wife  did  not  constitute  her  a  debtor  to 
the  husband,  nor  can  her  peparate  estate  be  charged  therewith 
in  favor  of  the  husband's  creditors.  As  personal  labor  is  not 
the  subject  of  compulsory  sale  for  tife  payment  of  debts,  and 
as  a  decree  in  personam  cannot,  in  such  case,  be  rendered 
against  the  wife,  a  court  of  equity  is  powerless  to  appropriate 
the  value  of  the  labor  to  such  purpose.  In  Hoot  v.  Sorrellf  11 
Ala.  386,  where  this  question  was  considered  and  decided,  it  is 
said:  ''  The  labor  was  not  susceptible  of  seizure,  and  the  aux- 
iliary jurisdiction  of  equity  cannot  operate  upon  it.  When 
the  husband  merely  expends  his  personal  labor  in  the  im- 
provement of  his  wife's  estate,  the  estate  is  not  thereby  made 
a  debtor  to  the  husband,  nor  can  the  creditors  charge  it  with 
the  value  of  the  labor." 

Materials  furnished  in  making  erections  or  improvements  on 
the  wife's  separate  real  estate  by  the  husband  with  his  own 
money,  if  he  is  embarrassed,  will  be  regarded  a  gift  in  fraud 
of  his  creditors,  who  may  make  her  estate  liable  therefor.  But 
her  estate  will  not  be  charged  unless  the  bill  alleges,  and  the 
proof  shows,  that  the  materials  furnished  by  the  husband 
were  in  his  hands  subject  to  their  claims.  If  the  husband's 
power  of  disposition  is  not  restricted  as  to  the  creditors,  they 
cannot  complain,  as  no  wrong  is  done  to  them.  A  creditor 
cannot  impeach  as  fraudulent  a  sale  or  voluntary  disposition 
of  property  which,  by  statute,  is  exempt  from  the  payment  of 
debts.  In  a  conveyance  or  other  disposition  of  such  property, 
he  has  no  interest,  and  is  not  thereby  delayed,  hindered,  or 
defrauded,  as  he  could  not  have  subjected  the  property  if  re- 
tained by  the  debtor.  At  the  time  tbe  materials  were  fur- 
nished by  the  husband,  personal  property  to  the  amount  of 
one  thousand  dollars  was  exempt.  The  duty  to  select  what 
particular  property  he  will  retain  as  exempt  is  devolved  on 
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the  debtor,  when  he  owns  perBonal  property  exceeding  in  value 
the  amount  exempted,  and  such  selection  must  be  made  be- 
fore there  is  a  sale  under  legal  process.  But  if  he  has  not 
property  exceeding  in  value  the  amount  exempted,  a  selection 
is  not  required;  in  such  case,  the  statute  ''  attaches  the  ex- 
emption as  absolutely  and  unconditionally  as  if  the  particular 
property  was  specially  designated  and  declared  exempt": 
Alley  V.  Daniely  75  Ala.  403;  FeUotos  v.  Lewis,  65  Id.  843;  89 
Am.  Rep.  1.  The  averments  of  the  bill  may  be  sufficient,  but 
the  whole  tendency  of  the  evidence  is,  that  at  the  various 
times  when  the  materials  were  furnished,  and  the  engine  and 
other  machinery  were  paid  for,  partly  with  the  money  of  the 
husband,  all  his  personal  property,  including  the  money  so 
used,  was  of  less  value  than  one  thousand  dollars. 
Affirmed. 

VALmiTT  or  Makriaob  SnTuafBrr  as  AOAon  Huseaiid'b  Cbxditobs: 
6ee  the  noto  to  JfcrHtt  t.  SeoU^  SO  Am.  Deo.  871-375;  andEaughUmy.  Hough- 
ion,  T!  Id.  W,  and  note. 

HuBBAND^  BT  iMFBomo  Win^  IiAiTD  withoat  any  agreement  with  her 
that  his  labor  and  money  ehonld  Toet  any  intereet  in  him*  aoqniree  no  title 
or  intereet  which  hit  erediton  eaa  readi  by  aid  o£  a  oonrt  of  equity:  Webtkr 
T.  BikktiK  78  Am.  Dee.  682;  iWfarT.  Aldm^WU.  173,  endnotae. 


MoQuiBK  V.  State. 

[84  AliiBAifA,  ULl 

CBDmrAL  Law.  —  Ebbbmtial  CoytfiiTUJuiT  ov  Cbdcs  or  Rapb  is,  that  the 
act  thoold  be  intended  to  be  done  with  force,  aetnal  or  constniotiTe^ 
end  withbnt  the  woman's  consent,  express  or  implied.  If  she  was  at 
the  time  nnoonseions,  or  in  a  state  of  stupefaction,  the  idea  of  force  is 
necesaaiily  inTolved  in  the  wrongful  act  itself,  — the  act  of  penetration. 
If  she  is  idiotic  or  non  eampos,  she  is  regarded  as  incapable  of  giving  con* 
sent;  bnt  the  mere  fact  that  she  ii  weak-minded  does  not  disable  her 
from  consenting  to  the  act 

l2>.  — Whbeb,  on  Tbxal  iob'  Rape,  Etdbncb  Tbnds  to  Show  that 
Pbooboctbix  was  Wbak-xuvdii^  bnt  not  that  she  was  idiotic,  or  so 
won  eompo§  as  to  be  incapable  of  consenting,  it  ia  error  to  refuse  to  charge 
that  "  if  the  jury  have  a  reasonable  doubt  that  the  defendant  did  the  act 
with  or  without  the  consent  of  the  prosecntziz,  although  they  may  be- 
lieve there  was  foroa  used,  and  she  was  a  woman  of  weak  mind,  they 
must  acquit  the  defendant." 

In.  — SmoB  ComBBT  Givbh  bt  Woman  icat  bb  Implbo  as  well  as  ex- 
press, a  charge  that  "  if  the  jury  believe  from  the  evidence  that  the  oon- 
dnct  of  the  proeecntrix  was  sadi  toward  defendant  at  the  time  of  the 
alleged  rape  as  to  create  in  the  mind  of  the  defendant  the  honest  and 
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reMonabU  belief  tliat  she  had  cosBented,  or  wis  williig  for  defendiat  t» 
have  connection  with  her,  they  must  aoqait  the  defeadaat,"  it  propv; 
and  to  refuse  it  is  error. 
Id.-— On  Trial  tor  Rapb,  Character  qv  pRoaaouTBix  fob  CHASim; 
or  the  want  of  it,  is  competent  evidence  as  bearing  on  the  probabili^  el 
her  consent  to  the  defendant's  act  Bat  the  impeachmsnt  of  her  ohar- 
aoter  in  this  respect  must  be  confined  to  general  evidence  of  her  repaia- 
tion,  except  that  she  niay  be  interrogated  as  to  her  previous  interooarse 
with  the  defendant. 

Indictment  for  rape.  The  defendant  requested  certain 
charges,  the  substance  of  which  appear  in  the  head-note  and 
opinion.  Each  charge  being  refnsed  by  the  coort,  the  defend- 
ant excepted. 

W,  L.  Parks  and  H.  C.  WUey^  for  the  appellant 

T.  N.  MeCUUanj  attomey-generalj  contra. 

SoMBBViUiB,  J.  The  indictment,  following  the  form  an- 
thorized  by  statute  (Grim.  Code,  1886,  p.  275,  Form  No.  69)^ 
charges  that  the  defendant  ''forcibly  ravished"  the  prosecu- 
trix. 

It  is  an  essential  constituent  of  the  crime  of  rape  that  the 
act  should  be  intended  to  be  done  with  force,  actual  or  con- 
structive, and  without  the  woman's  consent.  The  forms  of 
indictment  in  the  code,  both  for  rape  and  for  an  assault  with  in* 
tent  to  ravish,  each  use  the  word  '^forcibly"  as  necessary  in  the 
description  of  these  offenses,  and  at  common  law  it  was  equally 
regarded  as  an  essential  element  in  the  description  of  this 
high  crime  against  law  and  morality:  McNair  v.  StatfR^  63  Ala. 
453;  Dawhins  v.  State,  58  Id.  376;  29  Am.  Rep.  754;  1  Whar- 
ton's Crim.  Law,  9th  ed.,  sec.  562;  State  v.  Murphy^  6  Ala 
765;  Lews  v.  State,  30  Id.  54;  Waller  v.  Stale,  40  Id.  325. 

It  is  true  that  the  element  of  force  need  not  be  actual,  but 
may  be  constructive  or  implied.  If  the  woman  is  mentally 
unconscious  from  drink  or  sleep,  or  from  other  cause  is  in  a 
state  of  stupefaction,  so  that  the  act  of  the  unlawful  carnal 
knowledge  on  the  part  of  the  man  was  committed  without  her 
conscious  and  voluntary  permission,  the  idea  of  force  is  neces- 
sarily involved  in  the  wrongful  act  itself, — the  act  of  penetra- 
tion. But  even  in  cases  of  this  kind  the  intent  to  use  force,  if 
necessary  to  accomplish  the  offense,  is  essential  to  criminality: 
1  Wharton's  Crim.  Law,  9th  ed.,  sec.  550. 

An  acquiescence  obtained  by  duress,  or  fear  of  personal  vio- 
lence, will  avail  nothing,  the  law  regarding  such  submission 
as  no  consent  at  all.    If  the  mind  of  the  woman  is  overpow- 
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•  red  by  a  display  of  physical  force,  through  ihreats,  expreesed 
or  implied,  or  otherwise,  or  she  ceases  resistance  through  fear 
of  great  harm,  the  consummation  of  unlawful  intercourse  by 
the  man  would  be  rape:  1  Wharton's  Crim.  Law,  sec.  557;  2 
Bishop's  Crim.  Law,  7th  ed.,  sec.  1125;  8  Oreenl.  Ev.,  14th 
ed.,  sec.  211. 

The  mere  fact  that  a  woman  is  weak-minded  does  not  dis- 
able or  debar  her  from  consenting  to  the  act.  It  has  been 
said  that  a  woman  with  a  less  degree  of  intelligence  than  is 
requisite  to  make  a  contract  may  consent  to  carnal  connec- 
tion, so  that  the  act  will  not  be  rape  in  the  man,  but  "if  she 
is  so  idiotic  as  to  be  absolutely  incapable  of  consent,  the  con- 
nection with  her  is  rape":  2  Bishop's  Crim.  Law,  sec.  1121. 
The  principle,  as  expressed  by  another  high  authority,  is,  that 
"carnal  intercourse  with  a  woman,  incapable,  from  mental  dis- 
ease (whether  that  disease  be  idiocy  or  mania),  of  giving  con- 
sent, is  rape":  1  Wharton's  Crim.  Law,  sec.  660. 

The  evidence  tends  to  show  that  the  prosecutrix  was  weak- 
minded  merely,  not  that  she  was  idiotic,  or  so  non  eompoa  as 
to  be  incapable  of  giving  consent  to  the  act  of  carnal  connec- 
tion with  the  defendant.  In  view  of  this  fact,  and  the  prin- 
ciples above  announced,  we  are  of  opinion  that  the  circuit 
court  erred  in  refusing  the  second  and  third  charges  requested 
by  the  defendant. 

The  fourth  charge  requested  by  the  defendant  should  also 
have  been  given.  The  consent  given  by  the  prosecutrix  may 
have  been  implied  as  well  as  express,  and  the  defendant 
would  be  justified  in  assuming  the  existence  of  such  consent 
if  the  conduct  of  the  prosecutrix  towards  him  at  the  time  of 
the  occurrence  was  of  such  a  nature  as  to  create  in  his  mind 
the  honest  and  reasonable  belief  that  she  had  consented  by 
yielding  her  will  freely  to  the  commission  of  the  act.  Any  re- 
sistance on  the  woman's  part  falling  short  of  this  measure 
would  be  insufBcient  to  overcome  the  implication  of  consent. 

The  circumstances  under  which  it  is  permissible  to  prove 
the  details  of  a  complaint  by  a  prosecutrix,  as  to  an  alleged 
rape,  are  fully  discussed  in  Bamett  v.  State,  83  Ala.  40,  and 
Oriffin  V.  State,  76  Id.  29;  and  the  principles  there  announced 
will  be  a  sufficient  guide  for  the  court  on  another  trial. 

That  the  prosecutrix  was  a  woman  of  chaste  or  unchaste 
character  was  perfectly  competent  evidence,  under  all  the  au- 
thorities, as  bearing  on  the  probability  or  improbability  of  her 
consent  to  the  alleged  act  of  intercourse  with  the  defendant. 
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The  impeachment  of  her  character  m  this  particular  must, 
however,  be  confined  to  general  evidence  of  her  reputation. 
Particolar  instances  of  her  unchastity  cannot  be  proved  for 
this  purpose,  except  that  she  may  be  interrogated  as  to  her 
previous  intercourse  with  the  prisoner,  although  not  as  to  par- 
ticular instances  with  third  persons:  3  Greenl.  Ev.,  14th  ed., 
sec.  214;  1  Wharton's  Crim.  Ev.,  9th  ed.,  sec.  568;  Boddie  v. 
StaU,  52  Ala.  395. 

We  discover  no  other  errors  in  the  record  than  those  above 
pointed  out. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
prisoner  will,  in  the  mean  while,  be  retained  in  custody  until 
discharged  by  due  process  of  law. 


Rafb,  Genekallt:  See  the  extended  note  to  SmUk  v.  StaU^  SO  Am.  Dec 
355. 

Forge,  Actital  ob  CknrsntuonTE,  la  ▲  Kbobbabt  Elucsnt  or  the 
Crimb  ov  Rapb:  See  BaUey  ▼.  ComnumweaUk^  3  Am.  St  Rep.  S7,  and  note. 
Sexual  intercoorae  with  insane  woman  who  consenta  ia  not  rape,  onleaa  the 
man,  knowing  the  woman  to  be  inaane,  takea  advantage  o£  that  tact  to  car- 
nally know  her,  and  she  is  nnconaoioQa  of  the  nature  of  the  act:  Peopis  t. 
Croeeteell,  S7  Am.  Deo.  774,  and  note. 

OxNOUL  Cbabaotxb  ov  Pbosbootbxx  IB  or  Jmtum  ov  Tbxal  voa  Ran: 
BtaU  T.  Beed,  M  Am.  Deo.  337. 
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Wrnms  oavnot  bi  Compblud  to  Avswxb  Avt  Qubstidn  the  anaww  to 
which  wonld  tend  to  criminate  him;  bat  thia  privilege  doea  not  extend 
to  an  answer  the  tendency  of  which  ia  merely  to  hnndliate  and  degrade 
the  witneea.  And  if  the  proaecation  for  the  offense  is  barred  by  the 
statute  of  limitatioBa,  the  reaaon  of  the  privilege  ceases,  and  the  witneea 
shonld  be  compeUed  to  answer. 

W1TNB88.  —On  Trial  ov  Femalb  Chaboed  with  beeno  CoKMOir  Pbosti* 
TUTE,  witness  haa  privilege  of  refosing  to  answer  whether  he  haa  had 
aexnal  intercoorae  with  the  acooaed,  on  the  ground  that  hia  answer 
would  oonatitote  an  essential  link  in  the  chain  of  teatimony  anffident  to 
convict  him  of  »  criminal  ofihnae. 


Atrington  and  Oraham^  and  Rice  and  WUey^  for  the  peti- 
tioner. 

ThomoB  N,  McCleUUm^  attomey^eneral,  contra. 

Clofton,  J.    The  petitioner  was  adjudged  guilty  of  a  oon- 
tempt,  and  ordered  to  be  imprisoned,  for  refusing  to  answer  a 
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question  propounded  to  him  as  a  witness.  His  refusal  was 
based  on  the  ground  that  his  answer  would  tend  to  criminate, 
humiliate,  and  degrade  him.  We  may  discard  from  oonsid* 
eration  the  ground  that  the  tendency  of  the  answer  would  be 
to  humiliate  and  degrade.  The  privilege  of  refusing  to  an- 
swer is  restricted  to  questions  answering  which  may  tend  to 
criminate  the  witness,  or  expose  him  to  punishment:  HaU  y. 
Staiey  40  Ala.  698.  It  is  an  established  and  uniyersally  ac- 
cepted maxim  of  the  common  law  that  a  witness  shall  not  be 
compelled  to  answer  any  question  that  tends  to  criminate 
him,  or  to  expose  him  to  a  criminal  prosecution,  or  to  a  pen- 
alty, which  finds  expression  in  the  constitutional  guaranty 
that  no  person  shall  be  compelled  to  give  evidence  against 
himself.  The  right  of  exemption  extends,  not  only  to  an- 
swers  which  may  criminate,  but  also  to  such  as  may  tend  to 
criminate. 

On  the  trial  of  a  female  charged  with  being  a  common 
prostitute,  and  having  no  honest  emplojrment  whereby  to 
maintain  herself,  under  section  4218  of  the  Code  of  1876,  the 
petitioner  was  called  by  the  prosecution  and  sworn  as  a  wit- 
ness. Having  testified  that  he  was  a  witness  before  the  grand 
jury  in  July,  1887,  when  the  indictment  was  found,  the  ques- 
tion was  proposed  to  him,  whether  or  not  he  had  had  sexual 
intercourse  with  the  accused  within  six  months  prior  to  the 
time  he  was  before  the  grand  jury.  The  court  instructed  the 
witness  that  it  was  his  duty,  and  directed  him,  to  answer 
the  question.  The  witness  refused  to  answer;  whereupon  the 
court  adjudged  him  guilty  of  a  contempt,  and  ordered  his 
imprisonment.  By  the  rule  as  held  in  this  state,  it  was 
the  province  of  the  court  to  determine,  in  the  first  instance, 
whetiier  a  direct  answer  to  the  question  proposed  would  fur- 
nish criminating  evidence  against  the  witness.  The  rule  is 
founded  on  the  duty  of  the  court  to  take  care  that  the  exer^ 
cise  of  the  privilege  shall  not  extend,  by  mistake  or  error  of 
the  witness,  or  on  simulated  pretense,  to  the  suppression  of 
evidence,  which  is  necessary  to  the  due  administration  of  the 
law,  and  in  giving  which  there  can  be  no  real  and  apprecia- 
ble danger  of  crimination,  or  exposure  to  prosecution,  or  to 
any  kind  of  punishment:  Calhoun  v.  Thompson,  66  Ala.  166; 
28  Am.  Rep.  754.  It  is  also  of  the  highest  importance  that 
the  witness  shall  be  protected  in  the  proper  and  rightful  exer- 
cise of  his  privilege,  which  has  for  its  object  the  security  of 
life  and  liberty.    The  court  should  not  require  the  witness  to 
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fully  ezplsin  the  manner  in  which  his  answer  may  tend  to 
criminate  him,  as  the  purpose  of  the  privilege  may  be  thereby 
defeated;  nor  should  he  be  required  to  answer,  when  he  claims 
his  privilege,  unless,  from  the  nature  of  the  answer  and  the 
circumstances  of  the  case,  it  is  evident  to  the  court  that  hi» 
answer  cannot  have  any  tendency  to  expose  him  to  a  crimi-^ 
nal  charge  or  prosecution,  or  to  a  penalty.  If  the  prosecutioa 
for  the  offense  is  barred  by  the  statute  of  limitations,  tne  rea* 
son  of  the  privilege  ceases,  and  the  witness  should  be  com* 
pelled  to  answer.  The  record  only  presents  the  question 
proposed  to  the  witness,  and  the  nature  of  the  case  which  waa 
being  tried.  No  other  circumstances  are  disclosed,  and  the 
statute  of  limitations  had  not  barred  a  prosecution  at  the  time 
the  witness  was  being  examined.  The  question,  therefore,  is, 
whether  his  answer  would  tend  prirria  fade  to  expose  him  to  a 
criminal  charge. 

Under  the  statutes,  there  are  crimes  in  which  sexual  inter- 
course is  an  important  and  essential  fact.  Reference  to  one 
will  suffice.  Section  4012  of  Code  of  1886  makes  it  an  offense, 
indictable  and  punishable,  for  any  man  and  woman  to  live  to- 
gether in  adultery  or  fornication.  It  is  true  that  the  statute 
was  not  designed  to  punish  a  single  act,  or  occasional  acts  of 
illicit  intercourse.  It  was  intended  to  prohibit  and  punish  a 
state  or  condition  of  cohabitation,  intended  by  the  parties  to 
be  continuous  at  their  pleasure.  This  state  of  cohabitation 
may  be  assumed  in  a  single  day,  if  such  is  their  purpose;  and 
if  the  parties  live  together  in  adultery  or  fornication  for  a  sin- 
gle day,  intending  a  continuance  of  the  connection,  the  offense 
is  complete,  though  it  may  be  unexpectedly  broken  off  by 
some  extraneous  cause:  Hall  v.  Statey  53  Ala.  463.  While  a 
single  act,  or  occasional  acts,  are  not  offenses  against  the 
criminal  law,  sexual  intercourse  is  an  essential  element  of  the 
statutory  crime.  A  witness  should  not  be  compelled  to  an* 
swer  a  question  the  answer  to  which  will  disclose  an  impor* 
tant  and  essential  fact  of  the  crime,  to  a  prosecution  for  which 
be  may  be  exposed,  or  which  constitutes  a  necessary  and 
essential  link  in  the  chain  of  testimony  sufficient  to  convict. 
If  the  witness  is  compelled  to  answer  a  question  which  calls 
for  only  one  act  of  criminal  intercourse,  which  would  not  of 
itself  tend  to  criminate,  question  may  nevertheless  succeed 
question,  until  the  answers  to  all  would  furnish  sufficient  evi- 
dence on  which  to  base  a  criminal  prosecution.  A  witness- 
should  not  be  compelled  to  answer  as  to  any  one  act  the  con* 
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fltant  and  frequent  repetition  of  which  may  constitute  the 
statutory  offense,  and  furnish  sufficient  evidence  to  convict. 
On  a  prosecution  for  living  together  in  adultery  or  fornication, 
all  the  constituents  of  the  offense  may  be  established  except 
the  fact  of  sexual  intercourse,  and  this  be  shown  by  the  an- 
swer of  the  witness  to  the  question  proposed,  thus  compelling 
him  to  furnish  an  essential  link  in  the  chain  of  t'Cstimony: 
French  Y.  Venvieman,  U  Ind.  282;  Ford  v.  State,  29  Id.  541;  95 
Am.  Dec.  658. 

The  order  of  the  city  court  adjudging  the  petitioner  guilty 
of  a  contempt,  and  ordering  bis  imprisonment,  must  be 
quashed,  and  the  petitioner  discharged. 

WmiKBS    KBSD  NOT  ANSWER  QXTSflTIOH  WmOH  WILL  TXin>  TO  CONVIOt 

Him  of  a  crime:  Chamberlain  v.  WUlton^  36  Am.  Dec.  856;  Imt  he  cannot  re- 
fnee  to  answer  because  the  aniwen  would  have  a  tendency  to  hia  diapange- 
ment  or  diagraoe:  8taU  t.  PaUermm^  38  Id.  690. 


LiDDELL   V.    ChIDESTSB. 
rS4  Alabama,  60fi.J 

OoMTBACT  ov  Emplotmbnt,  entered  into  by  telegraphic  oorrespondenoe,' 
agreeing  to  serve  for  "one  thousand  dollars  a  year,**  unezplainedy  is  a 
contract  for  a  year's  sendee  for  that  sum,  to  be  paid  in  gross. 

KiiiiriT>nw  ov  Emploteb  W&onofullt  Dischaboed  bivobb  End  of  Tibm: 
1.  He  may  elect  to  treat  the  contract  as  rescinded,  and  sue  on  a^uaittem 
meniU;  or  2.  He  may  sue  for  an  entire  breach  of  the  contract  by  the 
defendant,  and  recover  all  damages  sustained  up  to  the  trial;  or  3.  He 
may  wait  until  his  wages  would  mature  under  the  terms  of  the  contract, 
and  sue  and  recover  as  upon  performance  on  his  part 

WhBN  WaOBS  abb  PaTABLB  in  iNSTALLMBim,  8UIT8  MAT  BB  BROUOHT  CO 

the  several  installments  as  they  mature. 

PLAiNTxrF  CANNOT  Spltt  UP  SiNOLB  Caubb  ov  Aciton  into  two.  or  more 
suits,  and  if  he  does  so,  and  recovers  part  of  his  demand,  this  is  a  waiver 
of  and  bar  to  the  residue  of  his  claim. 

JmMMBNTs.  —  Elbmbnts  Necbssabt  to  Constitutb  Jitdgment  in  One 
Suit  Bab  to  a  second  suit  are:  1.  That  the  issue  in  the  second  suit, 
upon  which  the  judgment  is  brought  to  bear,  was  a  material  issue  in  the 
first  suit,  necessarily  determined  by  the  judgment  therein;  and  2.  That 
the  former  judgment  was  upon  the  merits. 

BlOOTEBT  OF  JuDGMBNT  BT  DiscHABGED  EMPLOYEE,  had  in  an  action 
claiming  wages  for  the  month  in  which  he  was  discharged,  is  conclusive 
of  the  fact  that  his  wages  were  due  and  payable  in  monthly  installments, 
and  also  estops  the  defendant  from  denying  that  he  discharged  the  plain- 
tiff without  cause. 

Action  to  recover  balance  alleged  to  be  due  for  services  ren- 
dered.   The  opinion  states  the  material  dActe.    At  the  plain- 
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lifT'B  request,  the  court  charged  the  jury  as  follows:  1.  **If  ih% 
jury  believe  all  the  evidence,  they  must  find  a  verdict  for  the 
plaintiff."  2.  ^'  If  the  jury  believe  the  evidence,  the  plaintiff 
would  be  entitled  to  recover  the  balance  due  under  said  con- 
tract for  each  month,  or  part  of  a  month  thereof,  from  the 
first  day  of  August,  1885,  at  the  contract  price,  until  the  end 
of  the  contract  year,  which  was  February  29, 1886,  with  in- 
terest thereon  from  this  last  date."    The  defendant  excepted. 

Arrington  and  Qraham^  for  the  appellant. 

Troy^  TompldTiSj  and  London^  contra. 

Stone,  C.  J.  The  most  important  inquiry  in  this  case,  alike 
of  law  and  of  fact,  was,  whether  Chidester  was  employed  by 
Liddell  to  perform  a  year's  service  for  one  thousand  dollars,  to 
be  paid  in  gross,  or  to  be  paid  in  monthly  installments.  If 
the  former,  then  the  recovery  and  enforcement  of  the  judg- 
ment for  a  part  of  the  demand  in  June,  1886,  is  a  complete 
defense  and  bar  to  this  action,  and  nothing  should  be  recov- 
ered. This,  under  the  well-known  principle  that  a  plaintiff 
cannot  split  up  a  single  cause  of  action  intQ  two  or  more  suits; 
■and  if  he  does  so,  and  recovers  a  part  of  his  demand,  this  is  a 
waiver  of  and  a  bar  to  the  residue  of  his  claim,  be  it  much  or 
little:  Olivers,  Holt,  11  Ala.  574;  66  Am.  Dec.  228;  O'Neal  v. 
Brawn,  21  Ala.  482;  S.  &  N.  R.  R,  Co.  v.  HenUin,  66  Id.  368; 
Wharton  v.  King,  69  Id.  865. 

If,  on  the  other  hand,  the  wages  were  due  and  demandable 
at  the  end  of  each  month,  then  the  recovery  of  one  install- 
ment, unreversed,  is  a  complete  answer  to  and  preclusion  of 
all  defenses  to  the  merits  which  were  or  could  be  pleaded  to 
such  second  suit:  Rakes  y.  Pope,  7  Ala.  161;  SBrickelPs  Di- 
gest, p.  580,  sees.  75  et  seq.;  Wharton  on  Civil  Evidence,  sec. 
758;  Gardner  v.  Buekbee,  3  Cow.  120;  15  Am.  Dec.  256. 

The  contract  in  this  case  was  by  telegraphic  correspondence. 
Liddell's  offer  was:  ''  If  one  thousand  dollars  a  year  is  an  in- 
ducement, come  immediately.  Answer."  Chidester's  accept- 
ance was:  ''  Will  accept  one  thousand  dollars  a  year."  These 
communications,  unexplained,  show  a  single  contract  for  a 
year,  the  wages  to  be  one  thousand  dollars  in  gross. 

There  was  testimony  that  up  to  the  time  of  Chidester's  dis- 
charge his  wages  were  paid  to  him  monthly;  but  the  testimony 
on  this  subject  was  somewhat  in  conflict:  Partridge  v.  Forsyth^ 
29  Ala.  200;  Ctm.  Fire  Ins,  Co.  v.  CapiUd  City  Ins.  Co.,  81  Id. 
320;  60  Am.  Bep.  162. 
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It  is  contended  for  the  appellee  that  the  verdict  and  judg- 
ment in  the  former  suit — that  which  was  tried  in  1886 — are 
conclusive  that  Chidecter's  wages  were  due  and  payable  in 
monthly  installments;  and  that  without  such  finding  the  jurj 
could  not  have  rendered  a  verdict  in  his  favor.  The  elements 
necessary  to  constitute  a  judgment  in  one  suit  a  bar  to  a  second 
suit  are:  "  1.  That  the  issue  in  the  second  action,  upon  which 
the  judgment  is  brought  to  bear,  was  a  material  issue  in  the 
first  action,  necessarily  determined  by  the  judgment  therein; 
2.  That  the  former  judgment  was  upon  the  merits  ":  Freeman 
on  Judgments,  sec.  256.  '^  It  is  only  of  those  matters  which, 
as  premises,  enter  into  and  uphold  the  judgment  (the  judg* 
ment  being  the  conclusion  of  the  syllogism),  and  connected, 
qualifying  matters,  which,  if  produced,  would  change  or  im- 
pair the  legal  force  and  effect  of  the  cause  of  action  itself  on 
which  the  judgment  was  rendered,  that  the  judgment  pro- 
nounced becomes  conclusive":  Haaa  v.  Taylor,  80  Ala.  459. 
To  be  a  bar,  it  must  appear  that  the  fact  claimed  to  have  been 
established  "  was  essential  to  the  finding  of  the  former  ver- 
dict": 1  Greenl.  Ev.,  sec.  534;  Chamberlain  v.  OaiUardy  26  Ala. 
604;  Oilbreath  v.  Jones,  66  Id.  129;  McCali  v.  Jones,  72  Id.  368; 
Hanehey  v.  Cosbrey,  81  Id.  149. 

In  the  first  suit,  instituted  before  a  justice  of  the  peace,  the 
cause  of  action  was  described  as  follows:  ^'  The  plaintiff  claims 
of  defendant  $41.50,  due  by  account  on  26th  of  July,  1885,  for 
salary  due  and  for  services  rendered  by  plaintiff  to  the  defend- 
ant." When  the  case  reached  the  circuit  court  by  appeal,  a 
new  complaint  was  filed  with  three  counts,  two  common  and 
one  special.  The  first  count  was  ^^  for  work  and  labor  done  by 
the  plaintiff  for  the  defendant,  and  at  his  request,  during  the 
month  of  July,  1885."  The  second  count  was  for  the  ^'sum  of 
fifty  dollars,  due  by  account  stated  between  the  plaintiff  and 
the  defendant  on,  to  wit,  the  first  day  of  August,  1885."  The 
third  count  was  a  special  count.  It  averred  that  there  was  a 
contract  for  a  year,  the  wages  to  be  paid  in  monthly  install- 
ments of  $83.83;  that  plaintiff,  Chidester,  was  serving,  and 
ready  to  serve,  when  on  July  15,  1885,  without  fault  on  his 
part,  Liddell  discharged  him,  paying  him  on  that  month's 
wages  thirty  dollars,  leaving  the  balance,  $41.50,  unpaid.  For 
that  balance,  with  interest,  this  count  claimed  judgment.  The 
recovery  was  for  that  sum,  with  interest,  which  was  acquiesced 
in  and  paid. 

It  is  settled  in  this  state,  by  many  decisions,  that  when  Chi- 
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dester  was  discharged  he  had  the  option  of  one  of  three  reme- 
dies,  if  the  discharge  was  wrongful:  1.  He  could  have  elected 
to  treat  the  contract  as  rescinded,  and  sue  on  a  quantum  meruit 
for  any  labor  he  may  have  performed;  2.  He  could  have  sued 
at  once  for  an  entire  breach  of  the  contract  by  the  defendant, 
in  which  event  he  would  have  been  entitled  to  recover  all  dam- 
ages he  suffered  up  to  the  trial,  not  exceeding  the  entire  wages 
he  could  have  earned  under  the  contract;  or  8.  He  could  have 
waited  until  his  wages  would  mature  under  the  terms  of  ih^ 
contract,  and  sue  and  recover  as  upon  performance  on  his 
part.  Each  of  these  alternative  rights,  as  we  have  seen,  was 
dependent  on  his  fixing  on  Liddell  the  fault  of  his  discbarge: 
Strauss  v.  Meertief,  64  Ala.  299;  38  Am.  Rep.  8;  Davis  r,  Ayrei^ 
9  Ala.  292;  Ramey  v.  Holeorribej  21  Id.  567;  Fowler  v.  Armour^ 
24  Id.  194;  HoUoway  v.  Talbot,  70  Id.  389;  WUHnson  v.  Black, 
80  Id.  329;  3  Wait's  Actions  and  Defenses,  606.  And  when 
wages  are  payable  in  installments,  suits  may  be  brought  on 
the  several,  installments  as  they  mature:  Davis  v.  Preston,  6 
Ala.  83. 

It  is  manifest  that  the  former  suit  was  not  brought  on  the 
first  of  the  alternate  grounds  stated  above.  There  is  nothing 
to  show  that  it  relied  on  the  rescission  or  abandonment  of  the 
contract;  and  if  it  had,  there  were  no  past  services  actually 
rendered  and  unpaid  for  on  which  to  found  a  recovery.  The 
suit  was  for  that  part  of  the  salary  for  July  which  had  not 
been  paid.  Nor  was  the  suit  brought  on  tiie  second  of  the 
grounds, — an  entire  breach  of  the  contract.  On  the  contrary, 
it  treated  the  contract  as  continuing  through  the  month  of 
July,  and  sued  for  the  wages  alleged  to  have  been  construe* 
tively  earned  in  July,  after  the  discharge. 

The  former  suit  was  then  brought  on  the  third  of  the 
grounds,  treating  the  contract  as  still  binding  on  Liddell,  and 
claiming  wages  according  to  its  terms.  It  was  brought  July 
27,  1885,  the  first  day  after  the  completion  of  one  of  the 
months  of  the  wage-year.  If  the  contract  was  for  the  pay- 
ment of  one  thousand  dollars  in  gross  at  the  end  of  the  year, 
February  26,  1886,  that  suit  was  prematurely  brought,  and 
there  could  have  been  no  recovery.  It  was  indispensable  to 
plaintiff's  right  of  recovery  to  show  that  by  the  terms  of  the 
•contract  his  wages  were  due  in  monthly  installments,  one  in- 
•etallment  of  which  had  matured.  This  was  "essential  to  the 
finding  of  the  former  verdict." 

The  foregoing  facts  are  placed  beyond  dispute  in  the  record 
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before  us.  They  eetop  Liddell  from  denying  that  by  the  tenuB 
of  his  contract  with  Chidester  he  was  to  pay  him  wages  in 
monthly  installments,  and  that  he  discharged  plaintiff  with- 
out cause.  And  the  same  inevitable  result  would  follow,  no 
matter  what  proof  he  might  offer  that  the  contract  was  for  the 
payment  of  Chidester's  salary  in  gross,  and  that  he  had  good 
grounds  for  discharging  him. 

We  have  not  deemed  it  necessary  to  consider  the  rulingn 
on  demurrer.  Whether  right  or  wrong,  they  could  not  have 
affected  the  defendant  injuriously. 

There  was  no  error  in  the  charges  of  the  court 

Affirmed. 

ElCPU>TXB  WbOMGVUIXT  DnCHABGXD  IB  ESTTTLSD  TO  RbOOTSB  OoKPIV- 

tiATiON  for  the  whole  term  of  employment:  Kingr,  Steiren,  84  Am.  Dec  419; 
hat  if  he  sues  before  the  end  of  the  term,  his  aotioa  ie  for  breach  of  eontnust^ 
and  a  jndgmeat  for  damages  wfll  be  a  bar  to  further  reooiTerys  Booge  t.  Pa- 
«l^e  B.  R.  Co.,  82  Id.  160;  8irama§  v.  MterU^,  88  Am.  Rep.  8. 

RaooTKET  ov  Past  ov  Bmtibb  IXnr  wnL  Bab  ma  BacxmniT  ov  ram 
KMammi  See  Jdbir  t.  Baker,  76  Am.  Dec  248. 


Thwbatt  V.  McCullough. 

[$4  AX.ABA1IA,  617.J 

'-^BuBDBir  or  Pboov.— Whirs  Monst  n  Dmejymbmd  mt  On 
Fbbsoh  to  Avothkb,  without  Ck)N8n>KKATiON,  to  be  applied  to  the 
vse  of  a  third  person,  the  order  to  apply  may  be  ooontermaiided  bj 
the  depositor  at  any  time  before  the  money  has  been  appropriated  to  tliie 
ases  Intended,  and  in  an  action  by  him  for  the  money^  the  bnidea  Is 
on  the  defendant  to  show  that  he  had  applied  it  as  directed. 

OuABDiAM  Aim  Wabi>.  —  Ih  Aohov  bt  Guardiak  to  Reooyxe  FUHDt 
PLAOiD  BT  Him  in  the  defendant's  hands,  to  be  specislly  applied 
to  the  nse  of  the  plaintiff's  ward,  proof  that  the  plaintiff  had  been 
sned  by  another  person  for  the  tuition  of  the  ward  is,  as  to  the  defend* 
ant^  ret  kUer  aUo$  acta,  or  mere  hearsay  evidence,  and  inadmissible 

Out.  —  Lr  Om  Dsglihbs  to  Bboomx  Dohbx  ov  Dkbt  by  taking  the 
debtor^B  note  payable  to  her  as  proposed  by  the  donor,  bat  for  the  par* 
pose  el  placing  it  beyond  the  reach  of  her  creditors  procorss  the  note  to 
be  made  payable  to  her  miner  child,  the  gift  to  her  was  neYer  perfeefced, 
and  ahe  la  estopped  f^om  assailing  the  Talidity  of  the  traaafer  to  hir 
cUkL 

A88UMWIT.    The  facts  appear  in  the  opiDioo. 

Lomax  and  Tyson^  for  the  appellant. 
Mice  and  Wiley ^  contra. 
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SoMEBViLLE,  J.  The  evidence  tends  to  show  that  the  plain- 
tiff, McCuUough,  had,  from  time  to  time,  placed  funde  in  the 
hands  of  the  defendant,  Thweatt,  to  be  specially  applied  by 
him  to  the  uses  of  a  certain  minor,  who  was  the  ward  of  the 
plaintiff,  and  for  whom  he  had  been  appointed  guardian. 

This  fact  being  satisfactorily  proved,  with  the  amount  of 
the  funds  thus  deposited  with  the  defendant,  the  burden  would 
be  upon  the  defendant  to  show  that  he  had  applied  the  money 
as  directed.  Where  money  is  delivered  by  one  person  to  an- 
other, without  any  present  valuable  consideration,  with  direc-  ". 
tion  to  apply  for  the  use  of  a  third  person,  the  order  to  apply  . 
may  be  countermanded  by  the  depositor  at  any  time  before 
the  receiver  has  appropriated  it  to  the  uses  intended,  or  has, 
expressly  or  impliedly,  entered  into  some  arrangement  with 
the  other  party  by  which  he  would  be  prejudiced  by  the  revo- 
cation of  the  original  order:  Coleman  v.  Hatchery  77  Ala.  217; 
2  Greenl.  Ev.,  sec.  119.  The  bringing  of  the  present  suit 
operated  in  this  case  to  cast  on  the  defendant  the  burden  of 
proving  that  he  had  appropriated  the  funds  received  fix>m  the 
plaintiff  to  the  uses  designated,  and  the  court,  in  effect,  so 
ruled  on  the  trial. 

The  circuit  court,  however,  improperly  allowed  the  fact  to 
be  proved  that  the  plaintiff  had  been  sued  for  the  tuition  of 
his  ward.  This  was,  at  most,  merely  a  naked  assertion  by 
the  plaintiff  in  that  action  that  the  tuition  had  never  been 
paid  by  the  defendant  out  of  the  funds  deposited  with  him 
for  that  purpose,  dignified,  it  may  be,  by  a  resort  to  a  court  of 
justice.  As  to  the  defendant,  it  was  res  inter  alios  acta,  or 
mere  hearsay  evidence,  and  was  inadmissible  to  prove  that  he 
had  not  paid  the  debt  in  question.  For  this  error  th^  judg- 
ment must  be  reversed. 

We  notice  but  one  other  point  which  will  be  likely  to  arise 
again  on  another  trial.  This  is  the  status  of  the  fund  accru- 
ing from  the  Huggins  note.  It  is  claimed  by  the  defendant 
that  this  note  was  in  fact  the  property  of  the  defendant's  wife, 
as  a  part  of  her  statutory  separate  estate,  although  it  was 
made  payable  to  the  plaintiff's  ward,  who  was  her  daughter. 
The  maker,  Huggins,  owed  Mrs.  Barclay,  the  mother  of  Mrs. 
Thweatt,  and  the  grandmother  of  the  ward.  Mrs.  Barclay 
proposed  to  have  the  note  made  payable  to  Mrs.  Thweatt  by 
way  of  a  gift  to  her.  She  being  then  a  widow,  and  financially 
embarrassed,  permitted  or  procured  the  note  to  be  made  pay- 
able to  her  minor  daughter,  above  alluded  to  as  the  plaintiff's 
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ward,  as  the  evidence  tends  to  show,  in  order  to  prevent  her 
creditors  from  reaching  it.  If  this  be  true,  the  note  became 
the  property  of  the  daughter,  and  never  belonged  to  the 
mother.  By  authorizing  the  note  to  be  made  payable  to  the 
daughter,  she  declined  to  become  the  donee  of  the  debt  due 
by  Huggins;  and  moreover,  by  procuring  it  to  be  made  pay- 
able to  another  for  the  purpose  of  placing  it  beyond  the  reach 
of  her  creditors,  she  is  in  the  attitude  of  a  grantor  who  is  not 
permitted  to  reclaim  property  that  has  been  fraudulently 
aliened  to  a  grantee  or  donee.  The  law  punishes  the  grantor 
by  estopping  him  from  assailing  the  validity  of  his  transfer, 
as  the  best  and  only  practical  mode  of  discouraging  such 
covinous  transactions,  and  promoting  honesty  and  fair  deal- 
ing between  debtor  and  creditor.  It  is  the  policy  of  the  law 
to  make  the  fraudulent  transaction  as  perilous  as  possible. 
Reversed  and  remanded. 


Om,  TO  u  Vaud^  vust  u  Rijmjutmi>i  8m  Ora^fontt  Appeal^  100  Anu 
])eo.600. 


Woods  v.  Monteyallo  Goal  and  Tbanspobtatioit 

CoJfPANY. 
[84  Alabama,  seOi] 

SriDBroB.  —  TiTUB  Bond  ib  ADioBaiBLa  ab  Eyidkrox  nr  Aonon  ov  Ejbct- 
MINT  wiTHOirr  Pboov  of  its  execution,  it  hAving  been  execnted  nearly 
thirty  years  before  the  commencement  of  the  action,  and  coming  from 
the  custody  of  one  claiming  an  interest  in  the  land,  nnaccompanied  by 
any  ciicnmstanoe  casting  suspicion  on  its  genuineness. 

BaoKPT  ovBs  TwxNTy  Yxabs  Old,  PuBPOBTiNa  to  bi  Exxoitted  bt  At- 
TOTontY  OF  Bboobd  for  the  plaintiff  in  a  judgment,  acknowledging  the 
satisfaction  of  the  judgment,  is  admissible  in  evidence  to  show  such  sat- 
is&ustion,  without  proof  of  its  execution. 

QvB  CLAnoKO  IN  PBivrrr  with  Anothxb,  whxthbb  bt  Blood,  estate, 
or  law,  occupies  the  same  situation  with  such  other  as  to  any  judgment 
for  or  against  him,  and  the  record  of  the  judgment  is  equally  admissible 
as  evidence  against  either. 

To  Jubtift  ADMiasioN  of  Sboondabt  EvmsNOB  of  Debd,  it  is  not  neces- 
sary to  prove  its  loss  beyond  all  possibility  of  mistake.  A  reasonable 
probability  of  its  loss  is  sufficient;  and  this  may  be  shown  by  a  bonaJitU 
and  diligent  search,  fruitlessly  made  for  it  in  places  where  it  was  likely 
to  be  found. 

XlBTDTOi  OF  Faot  CAiTVOT  BX  Pbotxd  bt  RiFUTATioif  or  notoriety,  but 
when  the  fiwt  is  otherwise  established,  its  general  notoriety  may  be 
dMdni  to  ebarge  a  person  in  the  neighboriaood  with  knowledge  of  it 
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AovnaB  PossnsioN. — PosnasioN  ov  Vendss  or  Lavd  under  Tnu 
Bond  is  Pkesumftt7elt  Advxrsb  from  the  time  he  pays  the  porchaae- 
money,  and  although  the  bond  was  executed  by  one  haying  no  title  or 
authority  to  convey,  and  was  not  recorded  it  may  be  good  as  color  ol 
title  to  show  th6  character  and  extent  of  the  possession  asserted. 

^oruAL  Occupation  and  Improvement  ov  Portion  or  Tract  or  Lakd^  hj 
one  who  enters  thereon  with  a  deed  or  color  of  title  to  it,  will  usually  be 
construed  as  a  possession  of  the  whole,  co-extensive  with  the  boundaries 
described  in  the  written  instrument  under  which  he  claims  title,  if  there 
be  no  antagonistic  possession,  and  especially  where  he  makes  a  notorious 
claim  to  the  whole  by  any  acts  suitably  asserting  his  claim  of  ownership. 

Where  Vendor  Convets  Two  Separate  and  Distinct  Tracts  or  Land^ 
to  only  one  of  which  he  has  title,  an  entry  upon  and  occupation  of  that 
tract  by  the  vendee  will  not,  of  itself,  operate  as  a  disseisin  of  the  owner 
of  the  other  tract  to  which  the  vendor  had  no  title.  Yet»  in  such  case, 
the  constructive  possession  of  the  vendee  or  oocupant  may  become  ad- 
verse by  acts  of  dominion  or  ownership  properly  asserted  over  the  other 
tract,  in  the  absence  of  any  actual  possession  by  the  true  owner. 

To  Constitute  Adverse  Possession,  the  use  made  of  the  land  must  be 
suited  to  its  nature,  adaptability,  and  locality.  All  that  the  law  requires 
iSf  that  the  possession,  or  rather  the  acts  of  dominion  by  which  it  is 
sought  to  be  proved,  shall  be  of  such  a  character  as  may  be  reasonably 
expected  to  inform  the  true  owner  of  the  fact  of  possession  and  advene 
claim  of  title. 

QuEsnoN  or  Advebbb  Possession  is  roa  the  Jury,  in  view  of  all  tho  evi- 
dence, and  it  is  error  to  withdraw  it  from  their  consideration. 

Ejectment.  — Equitable  Title  Avails  Notkino  in  Action  or  Enonmn 
apart  from  the  operation  of  the  statute  of  limitations. 

Statutory  action  of  ejectment  brought  by  Thomas  Andrew 
Woods  against  the  Montevallo  Coal  and  Transportation  Com- 
pany for  the  recovery  of  certain  lands.  Facts  set  out  in  the 
opinion,  taken  in  connection  with  the  following  charge  at  the 
request  of  the  defendant,  sufficiently  present  the  case:  "If 
the  jury  believe  from  the  evidence  that  the  Alabama  Coal 
Mining  Company  obtained  from  Thomas  Woods,  in  1865,  the 
contract  given  in  evidence,  and  that  from  thence  on  they 
claimed  the  lands  involved  in  this  suit  under  said  contract; 
and  that  in  1863  said  company  sold  these  lands  and  others,  in- 
cluding those  upon  which  is  situated  the  ^  Irish  Pit '  testified 
about,  and  conveyed  the  same  to  the  Montevallo  Coal  Mining 
Company,  and  that  that  company  conveyed  all  of  said  lands 
to  the  Central  Mining  and  Manufacturing  Company  in  1867; 
and  that  each  of  said  companies  was  in  the  actual  possession 
and  occupation  of  said  lands  upon  which  the  *  Irish  Pit '  is 
situate,  and  during  all  of  said  time  openly  and  notoriously 
claimed  title  to  the  lands  in  controversy  under  their  said 
deeds;  and  that  such  claim  of  title,  while  said  lands  were  sa 
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claimed  and  occupied,  was  generally  known  in  the  neighbor- 
hood; and  if  they  farther  believe  that  plaintiff  resided  in 
said  neighborhood  while  said  companies  claimed  said  title, 
and  that  for  more  than  ten  years  before  the  commencement 
of  this  snit,  defendant,  and  those  from  whom  it  derives  title, 
were  in  the  actual  occupancy,  controlling  the  lands  upon 
which  the  pit  known  as  the  '  Irish  Pit '  is  situate,  claiming 
the  same  as  theirs  under  said  deeds,  and  not  recognizing  the 
title  of  plaintiff, —  then  they  must  find  for  the  defendant,  al- 
though they  believe  the  Montevallo  Coal  Mining  Company 
had  a  title  to  said  ^  Irish  Pit,'  and  have  none  to  the  lands  sued 
for."    To  this  charge  the  plaintiff  excepted. 

C  O.  Wagner^  J.  T.  Hefliuj  and  W.  8.  Cary,  for  the  appellants. 
TVoy,  TomphinSf  and  London^  and  WiUon  and  Lyman,  contra. 

SoMEBViLLB,  J.  1.  The  bond  for  title,  purporting  to  be 
executed  by  Thomas  Woods  on  December  1, 1855,  or  nearly 
thirty  years  prior  to  the  commencement  of  this  action,  was 
properly  admitted  in  evidence,  in  connection  with  the  other 
proof  showing  the  payment  to  him  by  the  vendee  of  the  pur- 
chase-money due  for  the  land. 

It  came  from  one  claiming  an  interest  in  the  land,  unaccom- 
panied by  any  circumstance  casting  suspicion  on  its  genuine- 
ness. It  was  admissible,  therefore,  without  any  proof  of  its 
execution,  and  without  preliminary  proof  of  possession  under 
it,  if  otherwise  relevant, — an  inquiry  which  we  next  consider: 
White  V.  Butehina,  40  Ala.  253;  88  Am.  Dec.  766;  England  v. 
Hatch,  80  Ala.  247;  1  Oreenl.  Ev.,  sec.  144;  Sharswood's 
Starkie  on  Evidence,  521-523. 

2.  Where  a  vendee  of  land  pays  the  purchase-money  due  by 
him  to  the  vendor,  his  possession  under  a  bond  for  title  at 
once  commences  presumptively  to  be  adverse:  Beard  v.  Ryan, 
78  Ala.  87;  Morgan  v.  Cowy,  73  Id.  223;  Drew  v.  Towfe,  30 
N.  H.  531;  64  Am.  Dec.  309.  Such  a  written  instrument, 
therefore,  although  executed  by  one  having  no  title  or  author- 
ity to  convey,  and  unrecorded,  would  be  good  as  color  of  title 
to  show  the  character  and  extent  of  the  possession  asserted, 
and  the  intent  with  which  such  possession  is  taken:  Standifer 
T.  Swann,  78  Ala.  88;  Ladd  v.  Dubroca,  61  Id.  25;  Angell  on 
Limitations,  sec.  404,  notes  1,  2;  Lea  v.  Poll;  CowUy  Copper 
Co.,  21  How.  498. 
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8.  The  record  of  the  court  proceedings  in  the  case  of  Wood$ 
T.  Alabama  Coal  Mining  Co,  was  competent  to  show  a  collec- 
tion by  process  of  law  of  the  purchase^money  due  on  the  land, 
the  parties  to  that  suit  being  respectively  the  vendor  and  ven- 
dee in  the  bond  for  title.  The  receipt,  purporting  to  be  exe- 
cuted by  the  attorneys  of  record  for  the  plaintiff  in  that  action, 
acknowledging  the  satisfaction  of  the  judgment,  being  over 
twenty  years  of  age,  proved  itself,  and  was  admissible  to  show 
such  payment,  a  like  rule  applying  to  receipts  as  to  other  an- 
cient writings:  Shars wood's  Starkie  on  Evidence,  628,  524. 
These  proceedings  were  not  res  inter  alios  acta^  because  the 
existence  and  satisfaction  of  the  judgment  affected  the  status 
of  the  defendant  in  that  judgment  towards  the  lands  in  con- 
troversy, and  the  defendant  in  this  suit  derives  title  fix)m  that 
corporation.  Where  one  claims  in  privity  with  another, 
whether  by  blood,  estate,  or  law,  he  is  in  the  same  situation 
with  such  person  as  to  any  judgment  for  or  against  him,  for 
judgments  bind  privies  as  well  as  parties. 

4.  The  receiver's  original  certificate  of  purchase,  although 
taken  out  in  the  name  of  the  plaintiff,  and  not  assigned  by 
him  in  writing,  being  in  the  possession  of  the  defendant,  was 
presumtively  there  by  lawful  transfer,  and  was  admissible  at 
least  to  show  color  of  title,  and  to  subserve  the  function  of  an 
instrument  of  that  character.  The  plaintiff,  moreover,  is  in 
no  condition  to  object  to  the  admissibility  of  such  certificate, 
as  it  tended  also  in  one  aspect  to  support  his  title. 

6.  The  testimony  of  Holt  sufficiently  proved  the  probable 
loss  of  the  deed  to  him  from  Williams  to  authorize  the  intro- 
duction of  secondary  evidence  of  its  contents.  To  justify  the 
admission  of  such  evidence,  it  is  not  necessary  to  prove  the 
loss  of  the  document  beyond  all  possibility  of  mistake.  A 
reasonable  probability  of  its  loss  is  sufficient,  which  may  be 
shown  by  a  bona  fide  and  diligent  search,  fruitlessly  made  for 
it  in  places  where  it  was  likely  to  be  found:  United  States  v. 
Sutter,  21  How.  170. 

6.  While  the  existence  of  a  fact  cannot  be  proved  by  repu- 
tation or  notoriety,  yet  when  the  fact  is  otherwise  established, 
its  general  notoriety  in  a  neighborhood  may  be  proved  as  com- 
petent evidence  to  charge  one  resident  in  such  vicinity  with 
knowledge  of  it:  Humes  v.  O* Bryan,  74  Ala.  64,  81;  Price  v. 
Mazange,  31  Id.  701.  Under  this  rule,  the  question  pro- 
pounded to  the  witness  Harris,  and  the  answer  elicited,  were 
relevant 
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7.  It  is  not  denied  that  the  plaintiff  is  entitled  to  recover  in 
this  case,  unless  the  defendant  and  those  under  whom  it 
claims  are  shown  to  have  had  an  adverse  possession  of  the 
lands  in  controversy  for  at  least  ten  years  before  the  com* 
mencement  of  the  suit,  and  under  such  circumstances  as  to 
operate  as  a  bar  to  the  action  under  the  influence  of  the  stat- 
ute of  limitations.  The  title  of  the  plaintiff  is  shown  by  a 
patent  from  the  general  government,  issued  in  June,  1857. 
The  defendant  seeks  to  overcome  this  by  first  showing  a  writ- 
ten agreement  of  the  plaintiff's  father  to  convey  to  the  Ala- 
bama Coal  Mining  Company  the  tract  in  controversy  (320 
acres),  and  another  tract  of  as  much  more,  which  appears  to 
have  been  adjacent.  The  vendor,  as  we  have  seen,  delivered 
to  the  vendee  his  bond  for  title,  dated  December  21,  1865, 
about  eighteen  months  before  the  date  of  the  patent,  and  the 
purchase-money  was  paid  a  few  years  afterwards.  The  land 
was  uninclosed  woodland,  wild  and  mountainous,  not  suitable 
for  cultivation,  but  valuable  chiefly  for  timber,  and  prospect- 
ively, perhaps,  for  the  mining  of  coal.  These  lands  were 
afterwards  included  in  a  deed  made  by  the  Alabama  Coal 
Mining  Company  to  the  Montevallo  Coal  and  Mining  Com- 
pany, conveying  between  four  and  five  thousand  acres  of  wild 
lands,  on  some  of  which  they  were  in  actual  occupancy,  oper- 
ating a  coal  mine.  The  vendee  of  these  lands,  in  April,  1863, 
conveyed  between  twelve  and  fourteen  hundred  acres  of  them 
to  the  Central  Mining  Company,  including  the  one  hundred 
and  sixty-acre  tract  in  controversy,  and  including  two  or  three 
forty-acre  tracts  which  were  in  their  actual  occupancy,  and 
upon  which  one  or  more  coal  mines  were  worked,  and  some 
houses  erected  for  occupying  tenants.  Through  various  mesne 
conveyances,  this  tract,  omitting  three  or  four  forties  not  in 
actual  occupation  or  in  controversy,  came  into  the  possession 
of  the  defendant,  and  was  claimed  by  it  under  color  of  title  at 
least,  some  of  the  written  muniments  of  title  not  being  proved 
to  have  been  .attested  or  acknowledged. 

How  far  color  of  title  to  the  land,  accompanied  by  actual 
occupancy  of  a  part,  will  extend  the  occupant's  possession 
constructively  to  the  whole  tract  included  in  the  deed,  is  not 
definitely  settled,  and,  we  may  add,  is  a  subject  full  of  diffi- 
culty. The  general  rule  is,  that  where  one  enters  upon  a  tract 
of  land,  with  a  deed  or  color  of  title  to  it,  his  actual  occupa- 
tion and  improvement  of  a  portion  of  it  will  usually  be  con- 
strued as  a  possession  of  the  whole,  co-extensive  with  the 
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boundaries  described  in  the  written  instrument  under  which 
he  claims  title,  if  there  be  no  antagonistic  possession:  Burks 
V.  Mitchell  J  78  Ala.  61,  and  cases  cited;  Farley  v.  Smithy  39 
Id.  38.  Particularly  is  this  true  where  the  person  so  enter- 
ing makes  a  notorious  claim  to  the  whole  by  any  acts  suitably 
asserting  his  claim  of  ownership:  CroweUv.  Bebee^  10\L  33; 
33  Am.  Dec.  172. 

The  authorities  limit  the  application  of  this  rule  by  the 
further  principle  that  where  a  vendor  conveys  two  separate 
and  distinct  tracts  of  land,  to  only  one  of  which  he  has  title, 
an  entry  upon  and  occupation  of  that  tract  of  which  his  title 
is  good  will  not,  without  more,  operate  as  a  disseisin  of  the 
owner  of  the  other  tract  to  which  the  vendor  had  no  title: 
Bailey  v.  CarleUm,  12  N.  H.  9;  37  Am.  Dec.  190;  Stewart  v. 
Harris^  9  Humph.  714.  A  sufficient  reason  for  this,  perhaps, 
is,  that  such  actual  possession  of  the  occupant  is  perfectly 
consistent  with  the  constructive  possession  of  the  real  owner  of 
the  other  tract  which  the  law*  attaches  to  the  true  title,  and 
does  not,  therefore,  per  «e,  disturb  it.  Nor  is  there  anything 
in  one's  occupation  of  his  own  land,  to  which  he  has  title, 
which  would  impute  notice  to  another  that  he  claims  an  un- 
reasonably extended  possession,  constructively  asserted  under 
a  paper  title,  which  may  be  either  unrecorded,  or,  if  recorded, 
does  not  necessarily  operate  as  notice  to  strangers:  Fenno  v. 
Sayre^  3  Ala.  458. 

But  such  constructive  possession  of  the  occupant  may,  of 
course,  become  adverse  by  acts  of  dominion  or  ownership 
properly  asserted  over  the  unoccupied  tract,  in  the  absence, 
we  repeat,  of  any  actual  possession  by  the  true  owner.  And 
it  is  evident  that  less  notoriety,  and  even  less  frequency  of 
such  acts  of  ownership,  will  be  required  with  possession  under 
color  of  title  than  without  it:  Hodges  v.  Eddy,  38  Vt.  327; 
Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  2d  ed.,  sec.  771. 
The  use  made  of  the  land  must  be  suited  to  its  nature,  adapta- 
bility, and  locality.  In  a  recent  case  it  was  said  that  the 
cutting  and  removing  timber  from  wild  land,  unfit  for  any 
other  use,  might  amount  to  a  possession,  and,  if  accompanied 
by  color  of  title,  might  constitute  a  disseisin:  Childress  v. 
Calloway,  76  Ala.  128,  133;  Rivers  v.  Thompson,  46  Id.  335; 
Burks  V.  Mitchell,  78  Id.  61.  In  another  case  it  was  held, 
where  the  occupant  cleared,  fenced,  and  improved  two  hun- 
dred acres  of  the  tract  consisting  of  fifteen  hundred  acres,  and 
paid  taxes  on  the  whole,  cutting  trees  from  the  uninclosed 
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part  for  fencing,  fire-wood,  and  timber,  his  actual  possession 
of  the  part  extended  over  the  whole  by  color  of  title  which  he 
held  to  it:  Munro  v.  Merchant,  28  N.  Y.  9.  The  doctrine  of 
adverse  possession  rests  upon  the  presumed  acquiescence  of 
the  party  against  whom  it  is  held,  and  such  acquiescence 
again  presumes  knowledge.  All  the  law  requires,  therefore, 
is,  that  the  possession,  or  rather  the  acts  of  dominion  by  which 
it  is  sought  to  be  proved,  shall  bo  of  such  a  character  as  may 
be  reasonably  expected  to  inform  the  true  owner  of  tl)e  fact 
of  possession  and  an  adverse  claim  of  title:  Foulke  v.  Bond, 
41  N.  J.  L.  547;  Farley  v.  Smithy  39  Ala.  44.  It  is  sufficient 
if  Buch  owner  has  either  knowledge  or  notice  of  such  fact  of 
possession  and  claim,  which,  as  said  by  Baron  Parke  in  May 
V.  Chapman,  16  Mees.  &  W.  355,  "mean  not  merely  express 
notice,  but  knowledge,  or  the  means  of  knowledge  to  which 
the  party  willfully  shuts  his  eyes":  Wells  v.  Sheerer,  78  Ala. 
142. 

The  evidence  shows  that  the  lands  in  dispute  were  never 
occupied  or  used  by  any  one  for  any  pui-pose,  except  that 
plaintiff  resided  on  them  two  or  three  years  prior  to  the  war, 
and  the  defendant  cut  a  considerable  amount  of  timber  from 
them  about  two  years  prior  to  this  suit.  But  after  the  bond 
for  title  was  executed  to  the  Alabama  Coal  Mining  Company, 
about  the  year  1857,  the  plaintiff  abandoned  the  actual  occu- 
pancy of  the  lands,  and  the  vendee  company  sold  the  house 
in  which  he  lived  to  one  Calvin  Harris,  who  removed  it  from 
the  land.  The  plaintiff  remained  in  the  neighborhood,  in  the 
employment  of  the  company,  until  about  the  year  1870  or 
1877,  when  he  removed  from  the  state.  Several  intermedi- 
ate conveyances,  by  deed,  mortgage,  and  under  decree  of 
chancery  court,  were  made  at  various  times  between  the 
years  18G0  and  1882,  of  the  land  above  mentioned  as  con- 
veyed to  the  Central  Mining  Company  in  April,  1863,  or 
fractional  interests  therein, — a  tract,  as  we  have  said,  of 
twelve  hundred  or  fourteen  hundred  acres,  embracing  the 
land  in  controversy,  and  other  lands,  some  of  which  were  in 
the  actual  possession  of  the  grantors.  The  evidence  thus 
tends  to  show  that  these  dealings  with  the  lands  of  the  plain- 
tiff, including  the  appropriation  and  sale  of  the  house  once 
occupied  by  him,  were  with  his  knowledge  and  acquiescence. 
Whether  they  would  authorize  a  jury  to  find  such  an  aban- 
donment of  the  premises  by  the  plaintiff,  and  such  a  recog- 
nition of   the  constructivf^   possession   of  the   land   by   the 
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defendant  and  those  under  whom  it  claimB,  as  under  color  of 
title  would  amount  to  adverse  possession  sufficient  in  charac- 
ter and  duration  to  bar  this  action  under  the  statute  of  limi* 
tation  of  ten  years,  we  do  not  decide,  because  the  record  raises 
no  such  question.  But  the  charge  given  by  the  court  decides, 
as  matter  of  law,  that  if  these  facts  are  believed  by  the  jury, 
the  action  is  barred.  This  withdrew  the  whole  question  of 
adverse  possession  from  the  consideration  of  the  jury,  which 
in  this  case  was  error. 

Nor  does  the  evidence,  in  our  opinion,  raise  any  presump- 
tion, as  matter  of  law,  that  the  plaintiff  ever  executed  a  con- 
veyance of  the  lands  to  the  Alabama  Coal  Mining  Company, 
whatever  may  be  the  presumption  from  lapse  of  time  as  to  his 
father's  having  made  such  conveyance.  And  it  avails  noth- 
ing in  this  action  to  infer  a  verbal  authority  on  the  part  of  the 
plaintiff  for  his  father,  Thomas  Woods,  to  make  such  convey- 
ance, as  this  would  give  but  an  equitable  interest  in  the  land 
to  the  vendee,  and  such  a  title,  apart  from  the  operation  of 
the  statute  of  limitations,  would  obtain  no  recognition  in  a 
court  of  law:  Standifer  v.  SwanUy  78  Ala.  88;  Hooper  v.  Co- 
lumbus and  Western  Ry  Co.^  78  Id.  213 

For  the  error  in  giving  the  charge  requested  by  the  defend- 
ant, the  judgment  is  reversed,  and  the  cause  remanded. 


VXNDKK  UMDKB  BOITD  lOE  TlTLI  D0I8  NOT  HOLD  ASVKBSXLT  Until  ^y- 

ment  of  the  pnrchaaa  prioex  Dean  t.  Brmon^  87  Am.  Deo.  666;  WaUtm  t. 
Hargroveaf  97  Id.  429. 

P088I8SI0K  ow  Pabt  ov  Tract  undbb  A  OLAnc  ov  THB  Wholb,  by  on* 
having  a  deed  to  the  whole,  no  other  party  being  in  poBse— ion»  extends  to 
the  boonds  of  the  deed:  Rtumll  v.  Barria^  99  Am.  Dec  421,  and  note. 

DammAMT  mat  Sit  up  Equftablb  Tmji  nr  Bjaoncnrr  under  the 
codes:  See  Marrimm  t.  Wilstm,  73  Am.  Deo.  693;  Shawham  t.  Long,  96  Id. 
164. 

Ko  Paoor  ow  BziounoH  ov  IimauiairT  Thzbtt  Yxabs  Old  u  Rb> 
Q17IBXD:  See  SeUk  t.  AUaon,  62  Am.  Deo.  893;  Bewe^r.  Bmrke,  64  Id.  361. 
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Alabama  Great  Southern  R  R  Go.  v.  South 
AND  North  Alabama  R  R  Co. 

[84  Alabama,  67Ql1 

AosMT— WRimv  AuTBORiTT,  WHIN  NsciflSABT.  —  Undar  Alahmia  ital- 
nte  of  fraads  (Code  of  1876^  sec.  2145),  no  legal  title  to  Uadi  will  pes* 
by  or  under  a  contract  made  with  an  agents  unlets  the  agent  has  "a 
written  authority." 

Bbtoppkl.  —  NoTwrmarrANDniQ  Rsquibxheiits  of  Statutb  ov  Frauds, 
declaring  void  certain  contracts  for  the  sale  of  land  unless  evidenced  by 
writing,  and  sub»cribed  by  the  party  to  be  charged,  yet  an  equitable 
interest  may  be  acquired  in  lands,  without  any  written  transfer  of  title, 
by  conduct  or  declarations  of  the  owner  which  would  create  an  estoppel 
tfi  pah  on  his  part;  and  this  rule  applies  as  well  to  corporations  as  to 
natural  perMUs. 

Although  Agkkt  ow  Corporation  gam  Cokyxt  Ko  Legal  Titlb  to 
Land  unless  his  authority  is  in  writing,  yet  the  directors  or  goyeming 
body  may  so  act  as  to  estop  themselves  from  denying  the  existence  of 
such  written  authority,  and  thus  create  an  equitable  estoppel  inpaia;  as, 
where  the  agent  acted  openly  and  notoriously,  and  the  corporation  for 
a  long  time  acquiesced  in  his  acts. 

If  n  SovBD  RuLB  OF  Equity,  Suppostxd  bt  PRiNdPLxa  of  Justice  as 
well  as  of  public  policy,  that  if  the  owner  of  land  knowingly  suffers 
another  to  purchase  and  spend  money  on  it,  under  circumstances  in- 
dacing  an  erroneous  opinion  or  mistaken  belief  of  title,  without  making 
known  his  own  claim,  he  will  not  afterwards  be  permitted  to  assert  in 
•qoity  any  right  or  title  against  the  purchaser. 

Dborxb  pro  Confssso  Bxndsbsd  against  Corporation,  on  issues  grow- 
ing out  of  a  contract  made  by  its  agents,  involves  an  admission  by  the 
eorporation  of  the  allegations  of  the  bill  as  to  the  validity  of  the  con- 
tmet,  and  of  the  authority  of  its  agents  to  make  it;  and  the  record 
would  be  admissible  evidence  of  these  matters  in  a  subsequent  suit  be- 
tween  the  parties  or  their  privies. 

OoanRAOT  —  CONaiDSRATION.  —  TftlPASTITB    AoRKnONT    BITWBSN    LaND 

CoKPANT  AND  Two  RAILROAD  COMPANIES,  whereby  the  land  company 
sells  and  conveys  land  to  the  latter,  for  the  purpose  of  building  and 
using  thereon  their  depots,  machine-shops,  and  tracks,  and  one  of  the 
lailroad  companies  surrenders  its  right  to  a  certain  crossing  previously 
selected,  to  cross  elsewhere  in  a  manner  beneficial  to  the  other  com- 
pany, and  detrimental  to  itself,  is  supported  by  sufficient  legal  consid- 
ention. 
UvonrTAiNTT  IN.  —Where  Contract  between  Two  Rahboad  Cokpa- 
VIES  provides  that  one  company  shall  have  the  free  use  of  the  right  of 
way  of  the  other  company,  "in  a  manner  to  be  hereafter  determined  by 
deed,"  but  no  deed  is  ever  executed,  the  uncertainty  of  the  contract,  if 
objectionable,  is  to  be  deemed  waived  by  the  conduct  of  the  parties,  the 
one  being  placed  in  possession  of  the  right  of  way,  and  the  other  ac- 
quiescing therein  wiUiout  objection  for  over  nine  consecutive  years. 
This  is  an  identification  of  the  thing  contracted  for,  so  far  as  qualified 
by  its  mode  of  use,  not  by  declarations,  but  by  the  acts  of  the  parties, 
which  can  be  proved  by  parol  ovidsnoa. 
AM.  Bt.  Rep.,  Vol.  Y  .  —El 
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CoHSTRi7onoN.  —  CoirrRACT  BETWEEN  Two  RAILROAD  CoMPAi«ix8»  wherobj 
one  stipalates  that  the  other  shall  have  "the  perpetual  and  free  nae  ii 
the  right  of  way,"  within  a  distance  specified,  where  the  track  of  one 
company  crosses  the  other,  confers  the  use  of  the  right  of  way  £no  frona 
pecnniary  compensation,  and  not  merely  nnintermpted  use. 

Railroad  Compant  —  CROsanro.  —  Alabama  statate  (Rey.  Code,  1867,  sees. 
1417-1439),  authorizing  and  regulating  indorsement  of  railroad  bonda 
by  the  state,  and  securing  to  the  state  its  priority  of  lien,  makes  a 
resenration  of  the  right  of  way  for  crossing  and  anion  parposas:  Id.* 
sec.  1435;  and  this  provision  is  an  implied  stipulation  in  OTery  mortgage 
executed  under  the  law,  and  is  as  binding  on  all  parties  concerned  as  if 
it  had  been  specially  incorporated  in  the  contract. 

PBOfVisioN  ow  Alabama  Rev.  Code,  Ssa  1435,  that  Railroad  CoKPARna 
"may  construct  their  roads  so  as  to  cross  each  other,  if  neoessary,' 
does  not  limit  the  right  of  crossing  to  an  intersection  at  right  anglea. 
It  would  be  a  strict  and  unreasonable  construction  to  hold  that  no  dis- 
cretion should  be  allowed  in  regulating  such  an  arrangement,  since  the 
power  to  do  an  act  means  the  power  to  do  it  in  a  mode  that  is  just,  rea- 
sonable, and  satisfactory,  taking  into  consideration  the  peculiar  ciieom- 
staaoes  of  each  case. 

Bill  in  equity.  In  1881,  the  Alabama  Great  Southern  Rail- 
road Company  brought  a  statutory  action  of  ejectment  against 
the  South  and  North  Alabama  Railroad  Company,  to  recover  a 
strip  of  land  extending  through  the  city  of  Birmingham,  being 
part  of  its  right  of  way.  This  bill  was  filed  to  enjoin  that  action, 
and  to  obtain  specific  performance  of  the  contract  set  out  below. 
The  South  and  North  Alabama  Railroad  Company  had  graded 
and  built  its  road,  prior  to  1871,  to  the  vicinity  of  the  present 
site  of  the  city  of  Birmingham,  which  was  then  an  old  field, 
through  which  the  Alabama  and  Chattanooga  Railroad  Com- 
pany  had  already  acquired  a  strip  of  land  for  right  of  way, 
and  built  its  track  thereon.  In  1868,  the  latter  company  exe- 
cuted and  delivered  to  one  Adams  and  others  a  mortgage  or 
deed  of  trust,  covering  its  entire  property,  real,  personal,  or 
mixed,  which  it  then  owned  or  might  thereafter  acquire,  for 
the  purpose  of  securing  certain  bonds  which  were  afterwards^ 
and  before  the  happening  of  the  events  which  form  the  foun- 
dation of  this  suit,  issued  and  sold.  The  contract  above  re- 
ferred to  was  made  April  21, 1871,  by  and  between  the  Elyton 
Land  Company,  party  of  the  first  part,  the  Alabama  and 
Chattanooga  Railroad  Company,  party  of  the  second  part,  and 
the  South  and  North  Alabama  Railroad  Company,  party  of 
the  third  part,  as  follows:  ^^Witnesseth,  that  for  and  in  con- 
sideration of  the  payment  to  the  party  of  the  first  part  of  the 
sum  of  one  dollar,  by  the  parties  of  second  and  third  parts, 
receipt  whereof  is  hereby  acknowledged,  and  for  the  further 
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consideratioQ  of  their  doing  and  performing  the  presents  as 
hereinafter  stipulated  and  stated,  the  said  party  of  the  first 
part  has  this  day  bargained,  sold,  and  conveyed,  and  by  these 
presents  do  bargain,  sell,  and  convey,  unto  the  parties  of  the 
second  and  third  parts,  jointly  and  severally,  the  following  de- 
scribed tracts  or  parcels  of  land  [giving  description];  all  for 
the  purpose  and  upon  condition  that  they  build,  construct, 
and  use  thereon  their  depots,  machine-shops,  and  tracks,  for 
the  use  of  themselves  at  said  city  of  Birmingham,  and  upon 
the  further  condition  that  they  shall  give,  grant,  sell,  and  con- 
vey unto  the  two  first  railroad  corporations  who  construct  their 
railroads  through  from  their  terminus  to  said  city,  an  equal  and 
sufficient  quantity  of  the  above  granted  premises,  not  exceed- 
ing one  quarter  to  each,  for  their  depots,  tracks,  and  machine- 
shops,  and  other  railroad  purposes;  and  upon  the  further 
condition  that  a  portion  of  said  premises,  near  the  center  of 
the  tracks,  and  not  less  than  415  by  900  feet,  be  appropriated 
and  used  forever  as  a  general  passenger  depot  for  each  and  every 
railroad  ending  in  the  city  of  Birmingham,  with  right  of  way 
to  the  same;  and  upon  further  condition  that  the  party  of  the 
third  part  shall  have  the  perpetual  and  free  use  of  the  right 
of  way  of  the  party  of  the  second  part,  in  a  manner  hereafter 
to  be  described  by  deed;  and  that  the  strip  of  thirty-five  feet 
lying  between  the  right  of  way  of  the  party  of  the  second  part 
on  each  side  of  said  railroad,  etc.,  shall  be  held  by  the  party 
of  the  first  part  forever  as  a  perpetual  right  of  way  for  all  rail- 
road companies  doing  business  in  and  through  said  city  as 
aforesaid."  This  paper  was  attested  by  witnesses,  and  signed 
as  stated  in  the  opinion.  Soon  afterwards,  the  South  and 
North  Alabama  Railroad  Company  built  its  tracks  through 
the  city  of  Birmingham,  the  tracks  being  located  on  a  portion 
of  the  right  of  way  of  the  Alabama  and  Chattanooga  Railroad 
Company.  In  May,  1872,  said  Adams  and  others,  trustees  of  the 
mortgage  before  mentioned,  filed  a  bill  to  foreclose  that  mort- 
gage, as  the  Alabama  and  Chattanooga  Railroad  Company  had 
failed  to  pay  the  interest  therein  provided  for,  and  surh  pro- 
ceedings were  had  thereon,  that,  in  1877,  the  property  covered 
by  the  mortgage  was  sold  to  one  Swann,  who  conveyed  it  to 
the  Alabama  Great  Southern  Railroad  Company,  tlie  appel- 
lant. Other  facts  requisite  to  an  understanding  of  the  case 
appear  in  the  opinion.  In  his  final  decree  the  clmncellor 
granted  the  complainant,  the  South  and  North  Alabama  Rail- 
road Company,  the  relief  prayed,  but  further  decreed  that  tho 
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complaicaut  pay  compensation  to  the  Alabama  Great  Soath- 
ern  Railroad  Company  for  said  right  of  way,  to  be  estimated 
by  the  value  thereof  at  the  time  of  its  appropriation,  and  fot 
any  injury  caused  by  the  complainant's  occupancy  of  said 
right  of  way,  to  the  contiguous  lands  of  defendimt. 

Hoadley^  Johnson^  and  CdUUmj  and  2Voyi  TompHng^  and 
London^  for  the  appellant. 

Thomas  O.  Jonea^  contra* 

SoMEBviLLE,  J.  The  contract  of  April  21, 1871,  purporting 
to  have  been  executed  between  the  Elyton  Land  Company, 
the  Alabama  and  Chattanooga  Railroad  Company,  and  the 
(South  and  North  Alabama  Railroad  Company,  has  an  im- 
portant bearing  on  the  issues  in  this  cause,  and  we  therefore 
first  consider  the  objections  urged  by  the  appellant  in  opposi* 
tion  to  its  validity. 

It  is  urged,  in  the  first  place,  that  this  contract  was  eze- 
euted  by  certain  officers  of  the  Alabama  and  Chattanooga 
Railroad  Company  without  the  written  authority  of  that  com- 
pany, and  was  never  afterwards  ratified  by  its  board  of  direc- 
tors or  other  governing  body.  These  officers  were  R.  C. 
McCalla,  chief  engineer,  and  John  C.  Stanton,  general  super- 
intendent of  the  road.  The  contract  concerns  the  use  of  the 
right  of  way  of  a  railroad  company,  which  is  an  interest  in 
lands,  and  an  agent  who  conveys  such  property  is  required  by 
our  statute  of  frauds  to  have ''  a  written  authority  " :  Code  1876, 
flee.  2145.  If  the  legal  title  were  in  controversy,  it  is  evident 
that  the  best  and  only  evidence  of  such  agent's  authority  to 
convey  would  be  a  resolution  of  the  board  of  directors,  appear- 
ing among  the  corporate  proceedings  or  minutes,  showing  the 
appointment  of  such  agent,  and  investing  him  with  the  requi- 
site authority  to  convey:  Standifer  v.  Stoann,  78  Ala.  88.  But 
such,  as  we  shall  see,  is  not  this  case,  it  being  admitted  by 
the  appellee  that  the  appellant  has  the  legal  title  to  the  right 
of  way  in  controversy,  and  that  the  claim  of  the  appellee  can- 
not rise  to  a  higher  dignity  than  a  perfect  equity. 

There  are,  in  our  opinion,  two  sufficient  answers  to  the 
argument  that  neither  Stanton  nor  McCalla  is  shown  to  have 
been  invested  with  a  written  authority  to  convey  the  property 
in  controversy.  The  first  is  found  in  the  legal  efiect  of  the 
decree  rendered  in  favor  of  the  Elyton  Land  Company  in 
August,  1881,  against  the  appellant  and  the  appellee,  involv- 
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ing  this  same  contract.  The  bill  filed  in  that  suit  alleged  in 
substance  the  existence  of  this  contract,  and  its  execution  by 
authority  of  the  Alabama  and  Chattanooga  Railroad  Com- 
pany, and  sought  to  have  the  benefits  of  it  revoked  as  against 
the  appellant,  the  Alabama  Great  Southern  Railroad  Com- 
pany, for  non-performance  of  certain  conditions  subsequent, 
the  latter  company  being  averred  to  claim  under  this  contract 
as  the  successors  of  the  former.  The  decree  pro  confewo  taken 
in  that  case  against  the  appellant  involved  an  admission  by 
it  of  the  allegations  of  the  bill:  Code  1876,  sec.  8824  The 
record  would  be  admissible  evidence  even  in  favor  of  a 
stranger,  as  a  solemn  admission  by  the  appellant  of  the  ex- 
istence of  the  contract,  of  the  fact  of  its  claiming  under  the 
provisions  of  it,  and  of  the  authority  of  the  officers  by  whom 
it  was  executed:  1  Greenl.  Ev.,  sec.  627  a.  A  fortiori  would 
it  be  admissible  in  favor  of  the  appellee  who  was  a  party  to 
the  record  as  a  co-defendant  in  the  suit. 

A  further  and  equally  cogent  reason  is  found  in  the  prin- 
ciple of  equitable  estoppel,  or  estoppel  in  pais^  which,  we  think, 
arises  out  of  the  facts  of  this  case.  The  case  of  Siandifer  v. 
Swanrif  78  Ala.  88,  relied  on  by  appellant's  counsel,  does  not 
go  further  than  to  hold  that  no  legal  title  would  pass,  under 
the  facts  of  that  case,  by  the  deed  of  Stanton,  whatever  equi- 
ties the  vendee  might  have,  which  were  not  considered:  Ware 
V.  Swann,  79  Id.  833;  Swann  v.  MiUer^  82  Id.  530.  The  con- 
trary doctrine  is  well  settled  in  this  state,  that  notwithstand- 
ing the  requirements  of  the  statute  of  frauds,  declaring  void 
certain  contracts  for  the  sale  of  land  unless  evidenced  by  writ- 
ing subscribed  by  the  party  to  be  charged,  an  equitable  inter- 
est may  be  acquired  in  lands  without  any  written  transfer  of 
title,  by  conduct  or  declaration  of  the  owner  which  would 
create  an  estoppel  in  pais  on  his  part:  Hendricks  v.  KeUy^  64 
Ala.  888;  67  Id.  193;  McPherson  v.  WaUers,  16  Id.  714;  60 
Am.  Dec.  200.  This  rule  applies  as  well  to  corporations  as  to 
natural  persons.  The  fact  that  they  must  necessarily  act 
through  the  instrumentality  of  agents,  either  immediate  or 
intermediate,  and  can  act  in  no  other  way,  does  not  change 
the  principle.  And  although  an  agent  of  a  railroad  or  other 
corporation,  authorized  to  sell  land  or  any  interest  in  land,  can 
convey  no  legal  title  or  freehold  estate  unless  his  authority  to 
sell  be  in  writing,  this  being  a  question  of  actual  authority, 
yet  the  directors  or  governing  body  may  so  act  as  to  estop 
themselves  from  denying  the  existence  of  such  written  au- 
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thority,  and  thus  create  an  equitable  estoppel  in  pais:  1  Rorer 
on  Railroads,  652-665;  Vieksburg  &  M.  IL  R,  Co.  ▼.  Bagtdale^ 
54  Miss.  200. 

The  general  rule  is,  tbat  agents  of  a  corporation,  except  for 
the  sale  or  alienation  of  land,  need  not  be  appointed  by  a  vote 
of  the  directors,  or  in  writing.  Nor  need  such  appointment 
usually  be  evidenced  by  the  corporate  proceedings  or  minntee. 
Both  the  fact  of  the  appointment  and  the  authority  of  the 
agent  may  be  inferred  from  his  being  held  oat  to  the  public  as 
apparently  invested  with  such  authority,  or  from  the  subse- 
quent recognition  or  confirmation  of  his  acts,  whether  origi- 
nally authorized  or  not:  1  Wood's  Railway  Law,  pp.  444-447, 
sec.  163;  Alabama  etc.  R.  R.  Co.  v.  Kiddy  29  Ala.  221;  Angell  and 
Ames  on  Corporations,  sec.  284.  If  the  act  done  by  the  agent 
be  one  of  so  public  and  notorious  a  character  as  that  ignorance 
of  it  would  be  gross  negligence  on  the  part  of  the  principal, 
the  inference  is  the  stronger  that  it  must  have  been  known  to 
the  principal,  and  that  his  failure  to  expressly  dissent  in  a  rea- 
sonable time  is  a  ratification  of  the  act,  especially  where  the 
principal  derives  a  benefit  from  it 

The  testimony  shows  that  John  C.  Stanton  was  the  general 
superintendent  of  the  Alabama  and  Chattanooga  Railroad 
Company,  and  that  R.  C.  McCaUa  was  its  chief  engineer. 
The  contract  in  question  was  signed  by  them  both.    Its  pur- 
pose was  to  provide  for  depot  facilities  and  locations  for  ma- 
chine-shops, with  rights  of  way  through  a  space  agreed  on  for 
the  crossing  of  two  great  and  important  railways, — the  site  of 
a  future  prosperous  city;  and  to  secure  to  one  of  the  roads,  then 
in  progress  of  construction,  a  suitable  and  convenient  place  of 
crossing.    It  is  shown  that  Stanton  had  been  intrusted  with 
full  power  to  build  the  road,  equip,  manage,  and  run  it,  as  its 
general  superintendent,  exercising  authority  over  all  interme- 
diate agents.     There  was  no  other  person  representing  the 
company  who  had  any  authority  of  a  cognate  character.     He 
was  exercising  this  power  so  notoriously  and  openly  that  it 
would  be  gross  negligence  for  the  directors  to  be  ignorant  of 
his  conduct.    The  presumption  is,  that  they  knew  what  he  was 
doing  incident  to  the  customary  duties  of  his  position.    It  may 
be  regarded  as  matter  of  common  knowledge  that  such  powers 
are  usually  exercised  by  such  oflScers,  as  necessary  to  the  con- 
tinued life  and  existence  of  the  company:  1  Wood's  Railway 
Law,  pp.  439, 440,  sec.  162.    The  failure  of  tho  company,  more- 
over, to  object  to  the  open  and  notorious  occupancy  of  the  right 
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of  way  for  nearly  nine  years,  under  the  terms  of  the  contract, 
is  persuasive  to  show  the  conferring  of  original  authority,  or 
else  the  ratification  of  the  act  of  their  agent  in  making  it. 
The  existence  of  this  authority  is  also  corroborated,  if  it  is  not, 
as  we  have  above  said,  established  solely  by  the  decree  pro 
conjesso  in  favor  of  the  Elyton  Land  Company,  rendered 
against  appellants  on  issues  growing  out  of  this  same  written 
agreement. 

The  inference  thus  being  that  this  authority  was  conferred, 
although  it  may  have  been  oral,  and  its  exercise  being  so  long 
acquiesced  in,  and  the  appellee,  the  South  and  North  Alabama 
Railroad  Company,  having,  as  it  appears,  located  its  machine- 
shops,  tracks,  and  depots,  with  a  view  to  the  right  of  way  ac- 
quired under  this  contract,  and  the  land  in  controversy,  as  so 
occupied  by  it,  having  risen  in  value  perhaps  a  hundred-fold, 
it  would  be  inequitable  and  unconscientious  to  allow  these 
affirmations  of  the  agent's  authority  now  to  be  denied  or  dis- 
proved. It  is  a  sound  and  honest  rule  of  equity,  supported  by 
principles  of  justice  as  well  as  of  public  policy,  that  if  one 
knowingly  though  passively  suffers  another  to  purchase  and 
spend  money  on  land,  under  circumstances  which  induce  an 
erroneous  opinion  or  mistaken  belief  of  title,  without  making 
known  his  claim,  he  shall  not  afterwards,  in  a  court  of  con- 
science at  least,  be  permittted  to  successfully  assert  any  right 
or  title  against  the  purchaser:  Hatch  v.  KirnibaU^  16  Me.  146; 
Marshall  v.  Pierce^  12  N.  H.  136;  Wendell  v.  Van  Rensaalaerj  1 
Johns.  Ch.  354;  Blake  v.  Davis,  20  Ohio,  231.  The  facts  of  this 
case,  it  seems  to  us,  fall  within  this  rule,  and  if  they  do  not 
constitute  an  estoppel  in  pais,  the  whole  doctrine  might  as  well 
be  blotted  from  our  system  of  jurisprudence. 

It  is  further  urged  that  the  contract  in  question  is  not  sup- 
ported by  any  sufficient  legal  consideration.  The  agreement 
is  tripartite,  between  the  Elyton  Land  Company  and  the  two 
railroad  companies.  The  rights  conferred  by  the  land  com- 
pany upon  the  appellant,  and  the  abandonment  by  the  appellee 
of  another  crossing  which  had  been  determined  on,  would  be 
a  sufficient  consideration,  the  first  being  beneficial  to  the  ap- 
pellant, and  the  latter  being  detrimental  to  the  appellee. 

The  uncertainty  of  the  contract  is  also  urged  as  a  reason 
why  it  shall  not  be  enforced.  This  feature  is  supposed  to  be 
found  in  the  provision  that  "  the  party  of  the  third  part  shall 
have  the  perpetual  and  free  use  of  the  right  of  way  of  the 
party  of  the  second  part  in  a  manner  to  be  hereafter  deter- 
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milled  by  deed.''  This,  it  is  said,  left  open  for  fbtare  adjust- 
ment one  or  more  important  terms  of  the  contract;  and  no 
such  deed  has  ever  been  executed.  The  appellee  was,  however, 
placed  in  possession  of  the  right  of  way  of  appellant,  and  has 
continued  in  its  daily  use  for  over  nine  consecutive  years,  with 
the  knowledge  of  the  appellant  and  those  under  whom  it  de- 
rives title.  The  conduct  of  the  parties,  and  uniform  usage 
thus  acquiesced  in,  has  supplemented  this  alleged  uncertainty. 
The  failure  on  the  part  of  the  Alabama  and  Chattanooga 
fiailroad  Company  to  require  a  deed  of  the  character  stipu- 
lated for,  followed  by  a  dissolution  of  that  corporation,  and 
the  acquiescence  for  so  long  a  time  in  the  mode  of  use  adopted 
by  the  appellee,  must  be  deemed  a  waiver  of  this  feature  of 
the  contract,  as  well  as  an  agreed  interpretation  of  it.  This 
is  an  indentification  of  the  thing  contracted  for,  so  fiur  as 
qualified  by  its  mode  of  use,  not  by  declarations,  but  by  the 
acts  of  the  parties,  which  can  be  proved  by  parol  evidence. 
In  fact,  it  is  both  a  construction  and  an  execution  of  the 
contract  as  to  the  only  clause  of  it  open  to  the  charge  of  un- 
certainty. 

The  last  objection  relied  on  is  the  fact  that  the  appellant 
claims  title  under  a  mortgage  or  deed  of  trust  executed  by  the 
Alabama  and  Chattanooga  Railroad  Company  to  the  state,  in 
December,  1868,  several  years  prior  in  point  of  time  to  the 
contract  in  question,  which  was  not  made  until  April,  1871, 
and  that  for  this  reason  its  title  is  paramount  to  that  of  the 
appellee.  The  argument  is,  that  the  railroad,  being  a  mort- 
gagor in  possession,  could  make  no  contract  .disposing  of  any 
portion  of  its  right  of  way,  which  was  subject  to  the  encum- 
brance of  the  mortgage.  This  may  be  admitted  to  be  the 
ordinary  rule  governing  the  rights  of  the  mortgagor  and  mort- 
gagee of  property,  whether  real  or  personal.  Being  the  owner 
of  the  equity  of  redemption  only,  the  exceptions  are  rare  in 
which  the  mortgagor  can  confer  on  another  any  greater  rights 
than  those  which  he  possesses.  Nor  usually  would  the  silence 
of  the  mortgagee,  in  standing  by  and  permitting  a  purchaser 
from  the  mortgagor,  having  notice  of  the  mortgage,  to  put 
valuable  improvements  on  the  property,  estop  him  from  as- 
serting his  prior  claim  under  the  mortgage.  Without  deciding 
this  point,  we  may  hypothetically  admit  its  correctness:  1 
Jones  on  Mortgages,  sec.  681;  Steele  v.  AdamSj  21  Ala.  534; 
Booraem  v.  Wood^  27  N.  J.  Eq.  371;  Frost  v.  Beekman^  1  Johns* 
Ch.  288. 


Dec.  1887.]       Railroad  Co.  v.  Railroad  Co.  409 

But  the  proposition  urged  by  the  appellee  as  an  answer  to 
this  is,  that  the  right  of  the  two  railroads  to  make  the  cross- 
ing, and  therefore  to  appropriate  to  such  purpose  a  reasonably 
convenient  portion  of  each  other's  right  of  way,  is  paramount 
to  the  mortgage,  or  any  other  lien  under  which  appellant 
claims.  This  mortgage  or  deed  of  trust  was  executed  in  the 
year  1868,  and  the  bonds  secured  by  it  were  issued  under  the 
provisions  of  the  act  of  February  19,  1867,  incorporated  in 
the  Revised  Code  of  1867  as  sections  1417  to  1439,  inclusive, 
authorizing  the  indorsement  by  the  governor,  in  the  name  of 
the  state,  of  the  first-mortgage  bonds  of  certain  railroads.  The 
making  of  such  indorsement  secured  to  the  state  a  first  lien 
upon  the  road,  with  all  its  property  and  equipments,  includ- 
ing its  light  of  way:  Rev.  Code  1867,  sec.  1624.  It  is  under 
a  foreclosure  of  this  lien,  as  well  as  of  the  mortgage  executed 
to  certain  trustees  to  secure  these  bonds,  that  the  appellant 
claims  title. 

The  inquiry  is,  Did  the  law,  which  authorized  this  indorse- 
ment and  secured  this  lien,  make  a  reservation  of  the  right  of 
way  for  crossing  and  union  purposes,  such  as  would  cover  the 
present  case?  It  is  contended  that  section  1435  of  the  Re- 
vised Code,  which  constituted  a  portion  of  that  law,  accom- 
plishes this  end.  That  section,  so  far  as  germane  to  this 
inquiry,  reads  as  follows:  — 

"The  railroad  companies  receiving  the  benefits  of  this 
article,  and  all  other  railroad  companies  incorporated  in  this 
state,  may  construct  their  roads  so  as  to  cross  each  other,  if 
necessary,  by  the  main  track  or  branches,  or  unite  with  each 
other  or  the  branches  of  each  ":  Rev.  Code,  sec.  1435. 

This  provision,  being  in  the  law  which  authorized  the  in- 
dorsement of  the  bonds,  was  a  part  of  the  contract  of  indorse- 
ment, and  the  acceptance  of  the  benefits  of  the  law  by  the 
railroad  company  made  it  as  binding  on  all  parties  concerned 
as  if  it  had  been  specially  incorporated  in  the  contract.  And 
all  persons  dealing  with  the  bonds  were  charged  with  notice 
of  the  law  under  which  they  were  issued:  Morton  v.  New 
OrUoM  etc.  Ry  Co.^  79  Ala.  590.  The  company  thus,  by  con- 
sent of  the  state,  of  the  bond-holders  and  mortgagees,  excepted 
from  any  lien  or  conveyance  bo  much  of  its  right  of  way  as 
was  necessary  and  convenient  to  make  a  crossing  or  union 
with  the  South  and  North  Alabama  railroad,  or  any  other 
railroad  in  Alabama,  and  dedicated  it  to  the  use  designated 
by  the  statute.    This  provision  was  a  wise  and  necessary  one. 
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in  view  of  the  fact  that,  without  its  incorporation  in  the  etat- 
nte,  it  would  have  been  practically  impossible  for  the  man- 
agers of  railroads  encumbered  by  mortgages  ever  to  have  made 
any  contract  for  crossing  which  would  have  been  binding  on 
bond-holders,  many  of  whom  would  be  unknown,  and  others 
subject  to  the  disabilities  of  coverture,  infancy,  or  of  being  rum 
compoSy  so  that  they  could  not  bind  themselves.  The  details 
of  such  an  arrangement  were  necessarily  devolved  by  impli- 
cation upon  the  managing  authorities  of  each  road,  subject 
01) ly  to  the  limitation  that  it  should  be  made  in  a  btma  fide 
and  reasonable  exercise  of  the  authority  conferred.  To  thiSi 
every  one  concerned  must  be  conclusively  held  to  have  as- 
sented. 
The  record  presents  nothing  which  justifies  the  conclnsion 

that  the  right  of  way  granted  to  the  appellee  was  not  of  thia 
character.  The  contention  of  the  appellant,  that  the  statute 
limited  the  right  of  crossing  to  a  peri)endicalar  crossing,  and 
not  to  one  in  any  degree  longitudinal,  cannot,  in  our  judg- 
ment, be  sustained.  The  statute  must  have  intended  to  re- 
quire imperatively  a  crossing  at  right  angles,  or  else  it  permits 
one  intersecting  at  an  acute  angle.  It  would  be  a  strict  and 
unreasonable  construction  to  hold  that  no  discretion  should  be 
allowed  in  regulating  such  an  arrangement.  Nor  can  any  rule 
be  stated  by  which  to  determine  the  exact  sise  of  the  angle. 
We  might  well  say  that  in  an  open  plain,  where  no  marsh, 
river,  mountain,  or  declivity  intervened,  that  an  intersection 
at  such  an  angle  as  to  occupy  ten  miles  of  track  would  be  un- 
reasonable, while  the  occupancy  of  a  few  hundred  yards  might 
not  be.  The  argument  is  manifestly  unsound  that  places  on 
the  same  basis  these  two  categories.  The  power  to  do  an  act 
means  the  power  to  do  it  in  a  mode  that  is  just,  reasonable, 
and  satisfactory,  taking  into  consideration  the  peculiar  circum- 
stances of  each  case.  It  is  here  shown  that  about  four  thou- 
sand feet — less  than  a  mile — of  the  appellant's  track  was 
appropriated  for  the  purpose  of  a  crossing  of  the  two  railroads. 
The  circumstances  of  the  case  were  peculiar.  It  was  no  ordi- 
nary crossing.  It  was  reasonably  contemplated  that  the  site 
would  be  occupied  by  a  large  and  prosperous  city  in  the  future, 
a  plat  of  which,  with  its  appropriate  streets,  avenues,  and  dedi- 
cation to  public  uses  had  already  been  surveyed  and  mapped 
out.  It  was  reasonable  to  expect  that  such  a  city  would  em- 
brace within  its  limits  this  mile  of  highway.  It  would  bo 
convenient  to  the  public,  as  well  as  mutually  to  both  roads,  tc 
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bave  the  tracks  adjacent  for  this  particular  distance.  It  would 
lessen  the  frequency  and  hazard  of  crossing  the  track  with 
vehicles  of  all  kinds,  and  would  greatly  facilitate  the  inter- 
change of  both  freight  and  passenger  cars  passing  from  one 
road  to  the  other  in  the  process  of  transportation,  especially 
when  accomplished  by  protracted  switching,  so  often  neces- 
sary in  such  cases,  and  growing  more  dangerous  with  the  daily 
increasing  density  of  a  growing  city's  population.  These 
reasons  satisfy  us  that  the  contract  of  April  21,  1871,  under 
which  the  appellee  is  shown  to  have  occupied  the  four  thou- 
sand feet  of  the  right  of  way  of  the  Alabama  and  Chattanooga 
Railroad  Company,  was  authorized  by  law,  and  was  binding 
on  all  persons  concerned,  including  the  appellant.  Section 
1424  of  the  Revised  Code,  1867,  which  confers  the  priority  of 
lien  on  the  state,  does  not  conflict  with  the  foregoing  views  in 
the  least.  The  section  under  discussion  (section  1435)  excepts 
from  the  operation  of  this  lien,  as  we  have  said,  so  much  of 
the  right  of  way  as  may  be  necessary  or  proper  for  a  crossing 
with  other  roads.  The  case  of  Illinois  Central  R.  R,  Co.  v. 
Chicago  etc.  R.  R.  Co.y  122  111.  473,  but  recently  decided  by  the 
supreme  court  of  Illinois,  is,  in  our  opinion,  perfectly  reconci- 
lable with  these  views.  It  was  there  held  that,  under  the  facts 
of  that  case,  one  railroad  had  no  authority,  in  exercising  the 
right  of  crossing,  to  condemn  under  the  statute  a  crossing 
which  had  appropriated  ten  miles  of  another's  railroad  track, 
which  had  already  been  condemned  as  a  public  highway.  That 
conclusion  was  probably  correct,  although  two  of  the  judges 
dissented:  Anniston  &  C,  R.  R,  Co.  v.  Jacksonville  etc.  R,  R. 
Co.,  82  Ala.  297. 

That  the  contract  in  question  conferred  the  use  of  the  right 
of  way  free  from  future  pecuniary  compensation,  seems  to  us 
qtiite  clear.  The  right  conferred  is  the  ''  perpetual  and  free 
use  of  the  right  of  way  "  in  question.  The  consideration  for 
this  grant  was  given  both  by  the  Elyton  Land  Company  and 
the  appellee,  as  we  have  heretofore  shown.  Its  use  by  the  ap- 
pellee was  of  great  advantage  to  the  other  road.  The  word 
"free"  must  here  be  construed  to  mean  free  of  compensation, 
not  merely  uninterrupted  use,  as  insisted  by  appellant's  coun- 
sel. This  construction  is  corroborated  by  the  fact  that  no 
compensation  was  ever  claimed  for  such  use  until  the  bring- 
ing of  the  action  of  ejectment  sought  to  be  enjoined  by  the 
present  bill, — a  period  of  more  than  nine  years  from  the 
making  of  the  contract. 
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It  reaults  frpm  the  foregoing  views  that  there  is  no  error  In 
the  decree  of  the  chancellor  of  which  appellant  can  complain. 
The  compensation  required  by  the  decree  to  be  paid  fixr  tlM 
lund,  if  erroneous,  was  error  without  injury. 

The  decree  is  aiSSrmed. 


Omi  Who  Staitds  bt  and  Suvrbs  Ahothzb  to  TvuamAam  aad 
money  on  his  land  undor  an  anoneoos  <^inioa  of  titb  oannol  affearwardi  ai^ 
■ert  his  legal  right  against  snoh  panont  Brifom  t.  Barndtm^  68  Am.  Dao.  tiO| 
WcrbmamT.Ouihrie,  72  Jd.e6ii  OoodimT. CimrkmaH  0k.Oo^  98Id.M^ 
notes. 

AmnoBiTr  to  Bjlbuutb  Jjkwtbsummkt  nr  Wamro  host  n  n  Wi 
Reedw.  Foii (^«raMi;  10  Am.  Dao.  ttS;  BfaMi t. GbodHdW U U.  ISL 
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UMMmn>ijn  nr  Aaaos  ion  Slanbmb  mat  vot  Saow  nr  Hmojoum 
cii€«nnttttMM  iu>t  kziown  to  him  when  he  tpoka  ih«  woida  OQB^^ 

MwwMBfm, — FkEOB  Statikemtb  Madi  bt  a  WmnsM  mat  bb  Riobivbd 
DT  EvxDBKOB  when  the  advene  p«rty  has  wmght  to  impeach  him  by 
■bowing  that  he  was  testifying  nnider  some  motive^  and  that  his  aoooont 
is  a  fabrication  of  a  late  date,  if  each  prior  statements  were  made  before 
the  motiye  imputed  to  him  oonld  have  existed. 

IfcMBvnro  Eyidbkob  nr  Sufpobt  or  WirNBsa  bbpobb  Akt  is  Ofvebbd 
TO  Imfbacb  Hm  will  not  justify  the  granting  of  a  new  trial*  if  evidence 
is  subsequently  offered  and  received  for  the  purpoee  of  such  impeach- 
ment. 

BnDBRGB  or  Othbb  Cbiiib,~Ik  AonoH  vob  Slabsbeiho  plaintiff  by 
ehargiog  him  with  stealing  the  cattle  of  P.,  a  witness  may  be  per- 
mitted to  detail  a  conversation  between  him  and  plaintiff,  in  which  the 
latter  made  an  effort  to  induce  the  former  to  steal  the  cattle  of  D.,  if 
the  witness  states  that  there  was  a  general  understanding  between  him 
and  plaintifl^  under  which  he  was  to  steal  cattle  and  drive  them  to  plain- 
tiff to  be  butchered  for  their  joint  benefit. 

Dmlabatioks  or  as  Aobrt  abb  Admissiblb  aoadist  his  Principal 
if  the  latter  has  designated  the  former  as  a  person  who  could  be  trusted, 
and  through  whom  reports  would  be  made,  and  the  declarations  are  part 
of  a  report  made  by  him. 

Smxnrcni  ow  thb  Wbaltb  of  DBrsHDAirr  is  Admissiblb  in  AonoN 
AOAiKST  Hm  VOB  Slandbb,  to  show  the  extent  of  the  injury  suffered 
from  his  defamatory  words,  and  when  punitive  damages  are  allowed,  to 
graduate  the  punishment. 

Action  for  slander  in  charging  the  plaintiff  with  being  in- 
Isreeted  with  one  Russell  Speegle  in  stealing  the  cattle  of 
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Thomas  Polk,  and  with  receiving  such  cattle  from  Speegle 
knowing  them  to  have  been  stolen.  Verdict  for  one  dollar. 
Plaintiff  appealed. 

JcLchon  Hatch  and  Clay  W.  Taylor,  for  the  appellant 

Chipman  and  Oarietj  J.  F.  EUiaanj  and  L,  V.  Hitchcock^  for 

the  respondent. 

Thornton,  J.  Action  to  recover  damages  for  slanderous 
words  spoken  by  defendant  of  plaintiff. 

The  plaintiff  recovered  a  verdict  of  one  dollar  damages. 
He  then  moved  for  a  new  trial,  which  was  denied,  and  from 
the  judgment  and  the  above  order  plaintiff  appealed. 

In  regard  to  the  motion  of  plaintiff  to  strike  out  certain 
portions  of  defendant's  answer,  to  which  our  attention  is  first 
called,  we  will  remark  that  only  such  mitigating  circum- 
stances as  were  within  the  knowledge  of  the  defendant  when 
he  spoke  the^words  complained  of  can  be  alleged  in  the  answer: 
Bee  Willover  v.  HiU,  72  N.  Y.  36;  Hatfield  v.LaaheVy  81  Id. 
249.  But  as  the  jury  were  instructed  as  to  such  circum- 
stances  in  accordance  with  the  above,  the  error  of  the  court 
below  in  refusing  to  strike  out  that  portion  of  the  answer 
which  set  forth  the  circumstances  of  mitigation  not  known  to 
the  defendant  when  he  uttered  the  words  counted  on  worked 
no  injury  to  the  plaintiff. 

The  defendant  offered  in  evidence  the  deposition  of  Russell 
Speegle,  who  had  been  convicted  of  stealing  the  cattle  of 
Thomas  Polk,  in  relation  to  which  theft  the  disparaging 
words  uttered  by  the  defendant  had  been  spoken.  Speegle 
testified  to  statements  made  by  him  to  several  persons  in  re- 
gard to  the  theft  of  the  cattle.  The  statements  or  declara- 
tions were  made  to  Laura  Moore,  David  Burke,  Pope,  Costello^ 
Mitchell,  and  I.  Speegle,  and  were  testified  to  by  all  of  the  last 
named  except  Laura  Moore,  who  does  not  appear  to  have  been 
called.  They  tend  to  corroborate  his  testimony  in  regard  to 
the  connecGon  of  the  plaintiff  with  the  stealing  of  the  cattle, 
by  showing  that  about  oi  not  long  after  his  (Speegle's)  arrest 
for  the  larceny  of  the  cattle,  he  made  statements  in  regard  to 
it  similar  to  those  which  he  made  in  his  testimony. 

The  statement  to  Laura  Moore  was  made  shortly  before  the 
cattle  were  taken  to  the  plaintiff.  The  statements  made  to 
the  other  witnesses  were  made  after  his  arrest. 

The  statements  were  allowed  to  go  to  the  jury  against  the 
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objection  and  exception  of  plaintiff,  and  before  any  evidence 
impeaching  the  witness  Speegle  had  been  introduced. 

It  has  been  held  in  this  state  that  where  an  attempt  has 
been  made  to  impeach  a  witness  by  proving  former  oontradic* 
tory  statements,  he  cannot  be  supported  by  evidence  that  he 
has  made  to  other  persons  declarations  consistent  with  his 
testimony.  This  ruling  was  made  in  People  v.  Doyell,  48  Cal. 
90, 91.  But  in  the  same  case  it  was  said:  "  Such  declarations 
may,  however,  be  admissible  in  contradiction  of  evidence 
tending  to  show  that  the  account  is  a  fabrication  of  late  date, 
when  it  may  be  shown  that  the  same  account  was  given  before 
its  ultimate  effect  and  operation  (arising  from  a  change  of 
circumstances)  could  have  been  foreseen;  and  also,  perhaps, 
in  other  pecub'ar  cases  ":  48  Cal.  91.  It  has  been  frequently 
held  that  when  the  witness  is  charged  with  testifying  under 
the  influence  of  some  motive  prompting  him  to  make  a  false 
statement,  it  may  be  shown  that  he  made  similar  statements 
at  a  time  when  the  imputed  motive  did  not  exist:  See  Oatee 
T.  PeapUj  14  111.  438;  Stolp  v.  Blaivj  68  Id.  643;  State  v.  Den- 
nin,  32  Vt.  168;  State  v.  Vincent,  24  Iowa,  670;  96  Am.  Dec. 
763;  Wharton  on  Evidence,  sec.  670. 

When  the  evidence  objected  to  was  admitted,  no  evidence 
impeaching  Speegle  had  been  put  in. 

The  declarations  of  Speegle  were  offered  by  defendant  in 
putting  in  his  defense,  and  the  impeaching  evidence  was  offered 
by  plaintiff  in  rebuttal. 

The  impeaching  evidence  consisted  of  the  depositions  of 
three  convicts  in  the  state  prison,  and  was  to  the  effect  that 
soon  after  certain  persons  representing  the  defendant  had 
visited  the  state  prison,  and  had  an  interview  with  Speegle; 
that  each  of  them  had  had  an  interview  with  Speegle,  in  which 
he  said  that  Barkly  had  sued  Copeland  for  damages  for  saying 
that  he  was  in  with  him  in  stealing  cattle;  that  these  repre- 
sentatives of  the  defendant  had  told  him  that  if  he  would 
swear  that  Barkly  was  in  with  him  in  stealing  the  cattle  they 
would  get  him  pardoned  right  away;  that  Speegle  also  stated 
that  Barkly  was  not  in  with  him,  but  that  if  there  was  any 
way  to  get  out  of  prison  he  was  going  to  do  it. 

This  testimony  introduced  by  plaintiff  tended  to  show  that 
Speegle  was  testifying  at  the  trial  under  the  influence  of  a 
promise  to  procure  his  pardon  in  case  he  would  so  testify  as 
to  inculpate  the  plaintiff;  that  his  testimony  had  been*  given 
under  the  influence  of  a  motive  prompting  him  to  make  a 
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false  Btatemeni.  This  state  of  things  would  undonbtedlj 
bring  the  case  within  the  rule  allowing  the  prior  declarations 
of  like  character  to  be  given  in  evidence  to  support  his  testi- 
mony, if  the  impeaching  evidence  had  been  offered  before  the 
prior  statement  had  been  testified  to.  Is  it  error  for  which  a 
judgment  of  reversal  should  be  here  given,  because  impeach- 
ing evidence  was  not  put  in  before  the  statements  objected  to 
were  introduced?  There  can  be  no  doubt,  we  think,  that  if 
the  court  had  ruled  out  the  prior  declarations  of  Speegle  when 
offered,  it  would  have  ruled  correctly.  But  having  admitted 
the  declarations  before  the  introduction  by  plaintiff  of  the 
evidence  to  impeach,  we  do  not  think  we  should  pronounce  a 
judgment  of  reversal,  when  we  find  in  the  record,  though  sub- 
sequently introduced,  evidence  which  would  have  anthorixed 
the  admission  of  the  prior  declarations  or  statements  if  offered 
biBfore  they  were  testified  to. 

The  evidence  of  the  witness  Snelling,  detailing  a  conversa- 
tion had  by  him  with  Russell  Speegle,  which  came  in  after 
the  impeaching  evidence  had  been  put  into  the  case,  was  of 
the  character  of  those  just  above  considered,  and  was  admis- 
sible on  the  same  grounds. 

The  testimony  of  Russell  Speegle  concerning  an  effort  of 
plaintiff,  made  in  June,  1884,  to  get  the  witness  to  steal  cat- 
tle belonging  to  Dicus,  and  drive  them  to  him,  was  admissible. 
Speegle  details  this  as  a  part  of  the  general  understanding 
between  him  and  plaintiff,  by  which  the  former  was  to  steal 
cattle,  drive  them  to  plaintiff  to  be  butchered,  and  the  pro- 
ceeds to  be  shared  between  them.  We  thin^  this  evidence 
was  admissible  to  show  the  relations  and  transactions  between 
the  witness  and  the  plaintiff  as  bearing  on  the  question  of  the 
stealing  of  Polk's  cattle,  and  to  sustain  defendant's  plea  of 
justification. 

There  was  no  error  in  admitting  the  declarations  of  N. 
Barkly,  plaintiff's  driver,  to  R.  Speegle.  There  was  evidence 
tending  to  show  that  the  plaintiff  had  told  Speegle  (who  tes- 
tified to  these  declarations)  that  he  could  trust  this  driver, 
and  that  plaintiff  would  report  through  him  to  Speegle.  The 
tendency  of  the  above  was  to  show  that  this  driver  was  to  be 
the  medium  of  communication  between  Speegle  and  the  plain- 
tiff. The  declarations  objected  to  appear  to  have  been  made 
in  a  report  to  Speegle  of  the  condition  of  the  cattle  stolen  by 
him  and  turned  over  to  the  plaintiff.     The  above  was  evi« 
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-dence  of  such  a  relation  between  Barkly  and  the  driver  as 
rendered  his  declarations  admissible. 

Plaintiff  offered  to  prove  by  defendant  that  in  June,  1885, 
And  at  the  time  of  the  utterance  of  the  language  admitted  by 
him  in  his  answer,  he  was  worth,  at  least  in  property,  one 
hundred  thousand  dollars.  The  offer  was  disallowed,  and 
there  was  exception  by  plaintiff. 

In  actions  of  slander  and  libel,  such  eyidence  has  been  held 
admissible  in  many  of  the  states.  We  cite  the  following 
cases:  Brown  y.  BameSy  39  Mich.  211;  83  Am.  Rep.  335; 
Hayner  v.  CowdeUj  27  Ohio  St.  292;  22  Am.  Rep.  303;  Bennett 
y.  Hyde  J  6  Conn.  24;  Buckley  v.  Knappj  48  Mo.  153;  Ho$leyv. 
Brooks^  20  111.  116;  71  Am.  Dec.  252;  Humphries  v.  Pariter,62 
Me.  602;  Kamey  y.  Paidey,  13  Iowa,  89;  Adcock  y.  Marshy  8 
Ind.  360;  Lewis  y.  Chapman^  19  Barb.  262;  see  also  1  Suther- 
land on  Damages,  743,  746. 

Such  eyidence  is  admitted  on  the  ground  that  defendant's 
wealth  is  an  element  in  his  social  rank  and  influence,  and 
therefore  tends  to  show  the  extent  of  the  injury  suffered  from 
defendant's  words:  Buckley  y.  Knapp^  48  Mo.  163;  Bennett  y. 
Hydej  6  Conn.  24-27;  Letois  y.  Chapman^  19  Barb.  262;  and 
where  punitive  or  exemplary  damages  are  allowed,  the  evi- 
dence is  admitted  by  which  to  graduate  the  punishment:  Ben- 
nett  y.  Hydej  supra.  In  this  case,  if  the  jury  had  rejected  the 
•evidence  of  the  mitigating  circumstances,  it  might  have  found 
punitiye  or  exemplary  damages. 

We  are  of  opinion  the  court  erred  in  rejecting  the  offer  of 
plaintiff  to  introduce  the  testimony  as  to  defendant's  wealth. 

The  court  committed  no  error  in  excluding  the  testimony  of 
Clark  concerning  a  conversation  had  with  Speegle  the  night 
after  the  arrest  of  the  latter,  as  the  proper  foundation  had  not 
been  laid  for  it  by  calling  Speegle's  attention  to  it. 

When  the  plaintiff  had  closed  his  case  in  rebuttal,  the 
court,  against  the  objection  and  exception  of  plaintiff,  allowed 
the  defendant,  who  had  been  present  during  the  entire  trial, 
to  be  called,  and  to  testify  fully  as  regards  his  defense. 

While  this  was  a  most  unusual  course,  and  one  not  to  be 
•commended,  still  we  consider  it)  under  the  decisions  of  this 
court,  as  within  the  discretion  of  the  court,  and  one  which, 
unless  such  discretion  is  abused,  cannot  be  reviewed  here.  As 
the  plaintiff  was  not  inhibited  from  offering  evidence  in  reply 
to  that  of  defendant,  and  in  tact  did  offer  some  eyidence  in 
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reply,  we  cannot  say  that  there  was  here  such  an  abuse  of 
eretion  as  wonld  justify  this  court  in  ordering  a  reversal. 

A  large  number  of  requests  for  directions  to  the  jury  were 
asked  by  both  parties.  And  while  some  of  those  asked  by 
plainti£r  and  refused  might  well  have  been  given,  yet  we  ar» 
of  opinion  that  the  instructions  as  given  covered  substantially 
the  same  points,  and  fairly  presented  to  the  jury  the  law 
bearing  on  the  case. 

For  the  error  above  pointed  out,  the  judgment  and  order 
must  be  reversed,  and  the  cause  remanded  for  a  new  triaL 

ADKZBaiBnJTT  ow  Stateubnts  OCT  ow  CouBT  nr  CoBBOBOBATioir:  See 
the  note  to  Jchnaon  ▼.  PaUenon,  11  Am.  Dec.  757-760,  where  it  ie  said  thai 
•ach  statements  are  not  generally  admissible  before  impeachment;  and  to  th» 
same  effect,  see  8taU  v.  PaUencm,  39  Id.  609;  but  when  an  intention  of  ini* 
peaching  the  witness  is  annonnoed,  each  statements  are  admianble:  Staie  t» 
George,  49  Id.  392. 

EviDKROB  ow  Cann  Diitkbsiit  raou  That  Chaboxp  b  never  adnii** 
sible  except  to  show  motive,  interest,  or  goilty  knowledge:  People  t.  Sharp, 
1  Am.  St.  Rep.  851;  People  t.  OreenwaU,  2  Id.  415.  A  party  saed  for  slaii> 
der,  who  denies  the  chafge,  cannot^  on  cross-examination,  be  asked  if  he  had 
not  slandered  another  person  two  or  three  years  before:  StMfom  t.  O'Lempp 
146  Mass.  322. 

Dbolakations  ot  Agent  Madb  whuji  a  ths  TaiiiaAonoH  ov  tbb 

Pbimgifal's  Businxss  are  admissible  against  the  principal:   Sttnmde  ▼• 
Orond  Trunk  Ify  Co,,  93  Am.  Dea  474. 

EviDiaioa  ov  Pxoitniabt  Ck>NDmoiT  ov  Dsvbhdaht  is  Admissiblb  di 
AonoN  VOB  Slandxb,  if  the  evidence  warrants  the  imposition  of  vindictiv» 
damages:  Seaiee  v.  YFtmi,  2  Am.  St.  Bep.  287,  and  note}  and  see  note  t» 
/Irwii  v.Somef^  83  Am.  Bep.  377-380;  to  thosamieeffiMtarai20eMST.IFM% 
97  K.  C.  246|  and  iJarmaii  v.  Oimdtf,  82  Va.  239. 


Ex  PARTE  Campbell. 

[74  CAUVoaMiA,  90lJ 
A  MURHUPAL  COBFOaATION  MAT  PROHIBIT  THB  KlXPIKO  THIBXIN  OV  AVT 

TiPFLiNO-HOUBX,  Dbam-shop,  OB  Bab-boom .  Such  prohibition  does  not 
oonflict  with  any  provision  of  the  constitution  of  the  state,  nor  of  the^ 
United  States. 

Bearden  and  Ray^  for  the  petitioner. 

WiUiaTM  and  McKinley^  and  N,  P.  Conroyy  for  the  respond* 
ent. 

Patebson,  J.  The  petitioner  is  before  us  on  a  writ  of  habeas 
corpus  to  test  the  validity  of  an  ordinance  of  the  city  of  Pasa- 
dena, duly  passed,  approved,  and  published,  for  a  violation  of 
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which  he  has  been  duly  convicted.  The  ordinance  was  pasoed 
February  19,  1887,  and  took  effect  on  the  first  Monday  in 
Hay,  1887.  The  following  provisions  only  are  germane  to  the 
matter  before  us:  — 

*^  Sec.  1.  It  sha]l  be  and  is  hereby  made  unlawful  for  any 
person  or  persons,  either  as  owner,  principal,  agent,  servant, 
or  employee,  to  establish,  open,  keep,  maintain,  or  carry  on, 
or  assist  in  carrying  on,  within  the  corporate  limits  of  the 
city  of  Pasadena,  any  tippling-house,  dram-shop,  cellar,  sa- 
loon, bar,  bar-room,  sample-room,  or  other  place  where  spirit- 
nous,  vinous,  malt,  or  mized  liquors  are  sold  or  given  away; 
....  provided,  that  the  prohibitions  of  this  ordinance  shall 
not  apply  to  the  sale  of  liquors  for  medicinal  purposes  by  a 
regularly  licensed  druggist,  upon  the  prescription  of  a  physi- 
cian entitled  to  practice  medicine  under  the  laws  of  the  state 
of  California;  nor  shall  such  prohibitions  apply  to  the  sale  of 
Buch  liquors  for  chemical  or  medicinal  purposes." 

Violations  of  the  ordinance  are  declared  to  be  misdemean- 
ors. The  complaint  under  which  petitioner  was  convicted 
charged  that  the  said  Campbell,  at  the  time  and  place  afore- 
said (May  8,  1887),  did  keep  and  maintain  a  certain  dram- 
shop, saloon,  and  bar-room,  where  spirituous  and  malt  liqaon 
were  then  sold,  said  defendant  being  then  and  there  the  owner 
thereof;  that  said  defendant  was  not  then  and  there  a  regu- 
larly licensed  druggist,  and  the  liquors  then  and  there  sold  by 
him  were  not  sold  for  either  chemical  or  medicinal  purposes. 

In  addition  to  the  facts  above  stated,  counsel  for  the  peti- 
tioner and  for  the  people  have  stipulated, — 

*'  That  there  has  not  since  the  first  day  of  May,  1887,  been 
any  ordinance  of  the  city  of  Pasadena  requiring  a  license  to 
sell  vinous,  malt,  or  mixed  liquors  in  any  quantity. 

"  That  there  was  an  ordinance  of  the  city  of  Pasadena  re- 
quiring a  license  to  retail  spirituous,  vinous,  malt,  and  mixed 
liquors,  passed  in  June,  1886,  which  was  in  force  up  to  the 
first  day  of  May,  1887;  and  the  said  city  issued  a  license  un- 
der said  ordinance  to  petitioner  to  retail  and  sell  spirituous, 
vinous,  malt,  and  mized  liquors  up  to  the  first  day  of  May, 
1887;  but  said  ordinance  was  repealed  February  19,  1887, 
the  repeal  taking  effect  May  1,  1887. 

**That  the  petitioner  has  paid  all  county  and  municipal 
taxes  assessed  against  the  spirituous,  vinous,  malt,  and  mixed 
liquors  owned,  kept,  and  sold  by  him  in  said  saloon  in  said 
city  of  Pasadena." 
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It  is  claimed  by  the  petitioner  that  the  ordinance  is  void 
because  it  conflicts  with  section  13,  article  1,  of  the  constitu- 
tion of  this  state,  which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law. 
It  has  been  held  that  an  act  which  substantially  destroys  the 
property  in  intoxicating  liquors  owned  and  possessed  by  per- 
sons within  the  state  when  the  act  took  efiect,  by  preventing 
the  sale,  keeping,  or  giving  away  of  the  same,  except  for  me- 
dicinal purposes,  is  violative  of  this  provision  of  the  constitu- 
tion, and  in  its  application  to  such  liquors  is  inoperative  and 
void:  Wynehamer  v.  People,  13  N.  Y.  878;  Bertholfy.  (yReilly, 
74  Id.  516;  30  Am.  Rep.  323. 

That  question^  however,  is  not  properly  before  us  in  this  pro- 
ceeding. It  is  not  shown  by  the  record  when,  if  ever,  the  peti- 
tioner became  the  owner  of  the  liquor  sold.  The  last  paragraph 
of  the  above  stipulated  facts,  as  to  payment  of  taxes,  was  in- 
tended, no  doubt,  to  present  the  question  arising  out  of  owner- 
ship for  an  opinion,  but  the  language  is  so  uncertain  in  its 
effect  that  it  ought  not  to  be  taken  as  the  basis  of  a  decision 
upon  so  grave  and  important  a  constitutional  question.  In 
all  inquiries  upon  matters  of  this  kind,  the  facts  should  be 
full  and  clear,  or  the  court  should  refuse  to  consider  the  ques- 
tion: Bartemeyer  v.  Iowa,  18  Wall.  129. 

The  same  may  be  said  of  the  contention  that  the  ordinance 
is  void  under  section  8,  article  1,  subdivision  3,  of  the  consti- 
tution of  the  United  States,  because  no  distinction  is  made 
between  imported  wines  and  liquors  remaining  in  the  original 
and  unbroken  packages,  and  other  wines  and  liquors;  there  is 
nothing  to  show  the  character  of  the  liquors  sold  by  the  peti- 
tioner. Furthermore,  the  petitioner  is  charged  with  keeping 
a  bar-room,  and  we  consider  the  case  only  upon  that  basis.  It 
is  further  claimed  that  the  ordinance  is  void,  because  ''  under 
the  municipal  corporation  act,  the  city  of  Pasadena  was  not 
authorized  to  pass  the  ordinance:  Stats.  1883,  c.  49,  sec.  862, 
subds.  1-10;  for  if  the  legislature  had  intended  to  confer  the 
power  to  prohibit  the  sale  of  wines  and  liquors  upon  cities  of 
the  sixth  class  (of  which  Pasadena  is  one),  it  would  have  said 
so  in  direct  terms,  as  was  done  in  the  case  of  cities  of  the  fourth 
class." 

Prior  to  the  adoption  of  the  constitution  of  1879,  the  local 
authorities  possessed  only  such  powers  as  were  expressly  or 
by  necessary  implication  conferred  upon  them  by  their  char- 
ters.    It  is  now  provided  that  "any  county,  city,  town,  or 
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township  may  make  and  enforce  within  its  limits  all  such 
local  police,  sanitary,  and  other  regulations  as  are  not  in  con- 
flict with  general  laws":  Const.,  art.  11,  sec.  11.  Under  this 
provision,  every  county,  city,  town,  or  township  may  adopt  and 
enforce  such  constitutional  police  regulations  as  are  not  in  con- 
flict with  general  laws.  It  has  the  same  power  over  its  own 
local  police  and  sanitary  affSairs  as  were  formerly  granted  by 
the  legislature,  and  unless  the  exercise  thereof  will  conflict 
with  the  operation  of  general  laws,  it  may  make  and  enforce 
the  same  through  its  local  government.  That  such  a  law  as 
the  one  before  us  is  not  repugnant  to  any  clause  of  the  consti- 
tution of  the  United  States,  there  can  be  no  doubt.  The  su- 
preme court  of  the  United  States  has  decided,  uniformly,  that 
'^  the  usual  ordinary  legislation  of  the  states  regulating  or  pro* 
hibiting  the  sale  of  intoxicating  liquors  raises  no  question  un- 
der the  constitution  of  the  United  States  prior  to  the  fourteenth 
amendment  of  that  instrument.  The  right  to  sell  intoxicating 
liquors  is  not  one  of  the  privileges  and  immunities  of  the  citi* 
zen  of  the  United  States,  which  by  that  amendment  the  states 
were  forbidden  to  abridge":  Bartemeyerv.  /otoa,  supra;  License 
Cases,  6  How.  504;  Beer  Co.  v.  Massachusetts,  97  U.  S.  82.  And 
that  the  power  to  license,  regulate,  or  prohibit  tippling-houses 
is  a  constitutional  right,  which  may  be  enforced  as  a  police 
regulation  through  proper  legislation,  is  no  longer  an  open 
question  in  this  state.  In  Ex  parte  Smith  and  Keating,  88  CaL 
708,  it  was  said:  *'  Legislatures  have  enacted  a  variety  of  laws 
which  undoubtedly,  in  a  general  sense,  afibct  the  rights  of  life, 
liberty,  property,  safety,  and  happiness  by  way  of  restraint. 
Of  such  are  laws  regulating  the  slaughter  of  animals,  the  in- 
terment of  the  dead,  the  erection  of  buildings,  in  cities  and 
towns,  of  inflammable  material,  the  manufacture  and  keeping 
of  gunpowder  and  other  explosive  compounds,  the  vending  of 
poisons  and  other  noxious  drugs,  the  sale  of  intoxicating  bev- 
erages to  certain  classes  of  persons,  as  Indians,  and  even  to  all 
classes  of  persons,  as  in  the  case  of  the  prohibitory  liquor  laws 
of  Maine  and  Massachusetts":  Ex  parte  McClain,  61  Cal.  437; 
44  Am.  Rep.  554. 

Unless  we  are  prepared,  therefore,  to  overrule  the  decisions 
of  our  own  state,  and  disregard  the  opinions  of  the  supreme 
court  of  the  United  States,  we  must  ho^d  that  the  ordinance 
in  question  is  free  from  objection,  so  far  as  its  constitutionality 
is  concerned;  that  it  is  not  violative  of  any  clause  of  the  con- 
etitution  of  the  United  States;  and  that  it  is,  in  its  scope  and 


422  Ex  PABTE  Campbell.  [CaL 

operation,  within  the  police  powers  which  may  be  lawfully 
enforced  under  the  provisions  of  the  constitution  of  this  state. 

There  is  but  one  question  remaining  to  be  considered:  Is 
the  ordinance  "in  conflict  with  general  laws"?  Section  11, 
article  11,  of  the  constitution,  clearly  subordinates  the  powers 
conferred  upon  counties,  cities,  towns,  and  townships  to  the 
general  laws  of  the  state.  It  is  claimed  that  the  ordinance 
before  us  is  in  conflict  with  general  laws  because  "  the  one 
prohibits,  the  other  makes  full  provision  for  the  granting  of 
licenses  for,  the  sale  of  spirituous,  vinous,  and  malt  liquors." 
In  support  of  this  contention,  counsel  cites  sections  8356,  8381, 
8382,  4045,  and  4408  of  the  Political  Code,  and  subdivision  33, 
section  25,  of  the  county  government  act,  Statutes  of  1883,  page 
803.  The  provisions  of  the  Political  Code  referred  to  are  un- 
constitutional, and  no  longer  operative.  This  was  decided  in 
People  V.  Martin,  60  Cal.  156,  where  it  is  said  that  "  the  taking 
of  the  power  to  impose  such  taxes  [licenses]  from  the  legis- 
lature, and  vesting  it  in  the  local  authorities,  is  but  another 
of  the  many  evidences  to  be  found  in  the  new  constitution  of 
the  intention  to  bring  matters  of  a  local  concern  home  to  the 
people."  Those  sections  of  the  code,  therefore,  stand  annulled 
by  the  constitution.  Section  25  of  the  county  government 
act  confers  upon  the  boards  of  supervisors  in  their  re&pective 
counties  power  to  make  and  enforce  ^'  all  such  local  police, 
eanitary,  and  other  regulations  as  are  not  in  conflict  with  gen- 
eral laws."  There  is  nothing  in  the  case  before  us  to  show 
whether  the  board  of  supervisors  of  Los  Angeles  County  have 
ever  made  any  regulations  with  respect  to  the  sale  of  wines  or 
liquors  in  saloons  and  bar-rooms,  but  manifestly  such  regula- 
tions,  if  made,  could  not  operate  to  divest  the  authorities  of 
the  city  of  the  right  to  legislate  upon  the  same  subject,  and 
enforce  such  regulations  within  the  city  limits.  The  regula- 
tions of  the  board  of  supervisors  would  not  be  a  general  law 
within  the  meaning  of  the  provisions  of  section  11,  article  11, 
of  the  constitution. 

Our  attention  has  not  been  called  to  any  general  law  from 
which  an  intention  on  the  part  of  the  legislature  to  prohibit 
Buch  ordinances  as  the  one  before  us  —  local  police  regula- 
tions in  cities  —  can  be  inferred.  It  is  true,  as  claimed  by 
the  petitioner,  the  legislature  has  by  many  acts  manifested 
the  policy  of  encouraging  the  growth  of  the  grape  and  the 
manufacture  of  wines  and  brandies  by  our  people,  and  hae 
oooddered  the  liquor  traffic  heretofore  as  a  legitimate  source 
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of  revenue;  but  no  act  now  in  force  and  effect  is  by  its  express 
terms  or  by  implication  a  limitation  upon  the  powers  of  the 
municipalities  of  the  state  to  regulate  or  prohibit  the  sale  of 
intoxicating  liquors  in  bar-rooms.  The  legislature  has  pro- 
hibited the  sale  of  liquors  to  minors,  and  in  the  lobbies  of 
theaters,  near  camp-meetings,  and  in  and  about  certain  pub- 
lic buildings  and  institutions  of  learning.  It  has  also  repealed 
what  was  known  as  the  Sunday  law;  and  by  an  act  recently 
passed,  has  made  it  unlawful  to  sell,  or  offer  to  sell,  under  the 
name  of  wine,  or  under  any  name  designating  pure  wines,  any 
substance  or  compound,  except  pure  wine,  or  pure  grape  must, 
as  defined  in  the  act;  and  has  appropriated  a  large  sum  of 
money  for  the  use  of  the  state  board  of  viticulture.  All  these 
are  indicative  of  a  policy  to  regulate. 

There  is  nothing  in  these  acts  inconsistent  with  the  consti- 
tutional authority  vested  in  the  municipalities  to  make  and 
enforce  such  local  regulations  respecting  saloons,  etc.,  as  may 
be  deemed  best  by  the  local  legislative  bodies.  Section  11  of 
article  11  is  itself  a  charter  for  each  county,  city,  town,  and 
township  in  the  state,  so  far  as  its  local  regulations  are  con- 
cerned; and  nothing  less  than  a  positive  and  general  law  upon 
the  same  subject  can  be  said  to  create  a  conflict  within  the 
meaning  of  that  section:  Ex  parte  Ah  Toy^  67  Cal.  92. 

There  is  nothing  in  this  case  which  requires  us  to  determine 
any  other  question  than  the  right  of  the  city  to  prevent  tip- 
pling-houses,  dram-shops,  and  bar-rooms, — a  question  entirely 
different  from  that  sought  to  be  raised  by  petitioner,  arising 
out  of  the  ownership  and  manufacture  of  wines,  etc. 

Not  only  is  there  nothing  in  the  provisions  of  the  ordinance 
before  us  inconsistent  with  general  laws,  but  its  provisions  are 
in  harmony  with  the  authority  expressly  vested  in  cities  of 
the  sixth  class  by  section  862  of  the  municipal  corporation  act 
of  March  13,  1883,  which  provides  that  the  board  of  trustees 
shall  have  power  '^  to  pass  all  ordinances  not  in  conflict  with 
the  constitution  and  laws  of  this  state  or  of  the  United  States." 
This  act  of  March  13,  1883,  is  in  harmony  with,  and  passed 
in  obedience  .to,  the  provisions  of  section  6,  article  11,  of  the 
constitution. 

In  cases  of  this  kind,  we  have  nothing  to  do  with  the  policy 
of  the  law.  That  is  a  matter  for  the  legislature.  In  deter- 
mining the  question  whether  there  is  a  conflict,  we  look  only 
at  the  law  itself,  which  is  the  best  and  only  evidence  of  the 
policy  of  the  state  on  the  question  before  us. 

The  petitioner  is  remanded  to  custody. 
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MoFarlakd,  J.,  disMQted  from  the  opinion  of  the  majority,  on  the  groond 
that  the  clear  pnrpoee  of  the  ordinance  in  question  "was  practically  to  de- 
etroy  the  ownership  of  certain  commodities  which  in  other  parts  of  the  state 
are  recognized  and  dealt  with  as  property  as.  folly  as  is  flour,  or  bacon,  or 
sugar.  One  of  them — ^wine  —  ii  the  product  of  a  leading  industry.  Itprovidea 
that  these  commodities  shall  not  be  sold  or  given  away  at  any  place  withii^ 
the  bounds  of  the  municipality.  The  power  to  sell  or  dispose  of  property 
gives  to  it  its  main  valuable  quality;  and  to  take  away  this  quality  is  to  suV 
stantially  confiscate  it."  He  insisted  that  the  ordinance  was  void,  because- 
in  conflict  with  the  general  laws  of  the  state,  in  this,  that  these  laws  reo(^- 
nized  property  in  wines  and  liquors,  and  encouraged  their  manufacture  and 
sale,  while  the  ordinance  interfered  with  such  right  of  property,  and  made- 
such  sale  wellnigh  impossible  within  the  territorial  limits  of  the  munici- 
pality. 

MuinOIPAL    CklRFOBATION    MAT    PbOHIBIT    TBB    BuM   OP   JjSTOXICJaaQ' 

L1QUOB8:  Pekm  ▼.  Smebtel,  74  Am.  Dea  622»  sad  note^ 


In  bb  Lowbnthal. 

[74  Califobhia,  iosl] 
It  n  A  CovrEnn  ov  Cauvr  to  Obbtrxtot  ahd  Tau  ibom  a  Pouov 
OmoxB,  XTKDIB  LsQAL  PBOOBss,  Pbbsonal  Pbopxbit  Takxm  bt  Him 
UHDXB  A  SsABOB-WABBAirT  issued  by  the  presiding  judge  of  such  court, 
for  the  purpose  of  securing  certain  documents  alleged  to  have  been  used 
in  committing  a  felony. 

Habeas  cobpub. 

P.  F.  Dunne^  for  the  petitioner. 

3f.  /.  SvUivan  and  Joseph  Kirhy  for  the  respondent 

The  Court.  The  petitioner  was  fined  and  committed  ta 
the  county  jail  for  a  term  of  five  days  for  a  contempt  of  the 
process  of  the  superior  court,  department  9,  in  and  for  the  city 
and  county  of  San  Francisco. 

The  alleged  contempt  of  petitioner  consisted  in  obstructing 
and  taking  from  a  police  officer,  by  means  of  legal  process, 
certain  personal  property  taken  by  such  officer  under  a  search- 
warrant  issued  by  J.  V.  CoflFey,  presiding  judge  of  said  supe- 
rior court,  for  the  purpose  of  securing  certain  documents  and 
papers  averred  to  have  been  used  as  a  means  of  committing  a 
felony. 

Petitioner  had  a  hearing  before  the  superior  court,  and  upon 
the  testimony  pro  and  con^  was  found  guilty  and  sentenced,  as 
hereinbefore  stated. 

We  have  examined  the  record  with  some  care,  and  are  of 
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opinion  the  superior  court  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  person  of  the  petitioner,  and  that  the  judgment 
rendered  was  such  as,  upon  the  showing  made,  the  court  was 
authorized  to  make. 

The  increasing  volume  of  basiness  brought  before  this  court 
under  the  original  jurisdiction  conferred  upon  it,  and  the  time 
necessarily  consumed  thereby,  to  the  exclusion  of  other  and 
equally  important  business,  prompts  us  to  brevity  of  opinion 
in  cases  where,  like  the  present,  our  jurisdiction  is  not  appel- 
late. 

These  are  some  of  the  considerations  which  restrain  us  in 
the  present  case  from  arguing  in  eoctenso  from  the  premises  tip 
to  the  conclusions  we  have  reached. 

The  petitioner  is  remanded  to  the  custody  of  the 


San  Fbanoisoo  v.  Livebpool   and  London  and 

Globb  Insubanoe  Company. 

[74  CALOrOBKIA,  U&J 

Fobuqv  OoBFOBAnoirs  asm  ENnrLXD  to  thb  FBoraonoir  ov  8tatb 
Laws  m  folly  as  dtixens,  if  permitted  to  do  boBineM  in  the  itate;  and 
if  the  statates  of  a  state  permit  foreign  oorporationa  to  do  bnainefls 
therein,  hat  impose  on  them  oonditiona  which  coold  not  be  imposed  on 
citiaens,  the  permit  is  valid  while  the  condition  is  void. 

SriXS  OAHHOT   LXTT  A   TaX   ON    FoBEIGK  COBPOBATION8    DODTO   BOBDms 

THXBXIN,  if  its  constitatioil  prohibits  it  from  levying  a  like  tax  on  its 
inhabitants. 

Wbat  IB  A  Tax.  —If  a  statate  requires  every  agent  of  a  foreign  insoranoe 
oompany  doing  bosiness  in  this  state  to  pay  into  the  treasory  of  the 
ooonty  a  sum  eqoal  to  one  per  centnm  of  the  amount  of  all  premiums 
paid  or  agreed  to  be  paid  to  such  agent  ^f  or  insarance  effected  by  him 
within  each  coonty,  the  money  when  paid  to  constitute  a  fund  to  be 
known  as  the  firemen's  relief  fund  of  such  county,  such  exaction  is  a 
tax,  and,  as  such,  is  forbidden  by  section  12  of  article  11  of  the  consti- 
tution of  California,  declaring  that  the  legislature  shall  have  no  power 
to  impose  taxes  upon  counties,  cities,  towns,  or  other  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes. 

A  LicsusB  pROPKR  IS  A  pKRMiT  to  do  busiuess  which  could  not  lawfully 
be  done  without  such  license. 

V6BXI0V    COBFORATION    DOES    NOT    WaIVS    THX    UKOONSIXTUnONALITT    OV 

A  Statutb  bt  CoNTiNUiNa  AiTBB  ITS  PASBAGS  to  do  businoss  in  the 
state.     If  the  conditions  imposed  by  the  statute  are  void,  no  implied 
assent  thereto  can  be  presumed. 
Thb  Imposition  ov  a  Tax  Forbiddxn  bt  thb  Constitution  cannot  bb 

SUPPOBTBD  AS  AN  EXBRCISB  OF  THB  PoLIOX  POWBR  OT  THB  StATB. 
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E.  W.  MeOraw  and  A.  L.  Harty  for  the  appellants. 

Stardyy  SUmey^  and  Hayes^  John  Oarber^  Oeorge  Floumoy, 
Jr.y  D.  M.  DdmaSj  D.  E.  Alexander^  and  Isaac  Joseph^  for 
the  reBpondents.     . 

Temple,  J.  This  action  was  brought  to  recover  $441.36, 
with  interest,  under  an  act  of  the  legislature,  entitled  ''An 
act  to  require  the  payment  of  certain  premiums  to  counties 
and  cities  and  counties  by  fire  insurance  companies  not  organ- 
ized under  the  laws  of  California,  but  doing  business  therein, 
and  providing  for  the  disposition  of  such  premiums,"  approved 
March  3,  1855:  Stats.  1885,  c.  15. 

An  answer  was  filed  to  the  complaint,  and  thereupon,  on 
motion,  judgment  was  rendered  for  the  plaintiff  on  the  plead- 
ings, from  which  defendant  appeals. 

The  act  requires  every  agent  of  the  insurance  companies 
designated  to  pay  into  the  hands  of  the  treasurer  of  any 
county  or  city  and  county  in  the  state  a  sum  equal  to  one  per 
centum  upon  the  amount  of  all  premiums  which,  during  the 
year,  or  part  of  the  year,  ending  on  the  first  Monday  of  Sep- 
tember, shall  have  been  received  by  such  agent,  or  which  shall 
have  been  agreed  to  have  been  paid  for  any  insurance  effected, 
or  agreed  to  be  effected,  within  the  limits  of  such  county  or 
city  and  county;  the  money  when  so  paid  to  constitute  a  fund 
known  as  the  firemen's  relief  fund  of  the  county  or  city  and 
county  in  which  the  property  insured  is  situated,  and  to  be 
under  the  exclusive  control  of  the  fire  commissioners,  or  other 
governing  body  of  the  fire  departments  of  such  county  or  city 
and  county,  under  such  general  regulations  as  the  board  of 
supervisors  thereof  may  prescribe. 

The  answer  does  not  deny  any  of  the  material  allegations 
of  the  complaint,  but  the  defendant  claims  that  the  exaction 
is  illegal,  and  that  the  statute  imposing  it  is  unconstitutional 
and  void;  that  it  is  violative  of  various  provisions  of  the  con- 
stitution, and  among  them  is  section  12,  article  11,  which 
reads  as  follows: — 

''  The  legislature  shall  have  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  public  or  municipal  corpora- 
tions, or  upon  the  inhabitants  or  property  thereof,  for  county, 
city,  town,  or  other  municipal  purposes,  but  may,  by  general 
laws,  vest  in  the  corporate  authorities  thereof  the  power  to 
assess  and  collect  taxes  for  such  purposes." 

If  this  exaction  is  a  tax,  and  the  purpose  to  which  the  pro- 
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ceeds  are  devoted  is  a  county,  city,  town,  or  other  municipal 
purpose,  it  is  plain  that  it  is  prohibited  by  this  section.  Both 
propositions  are  denied  by  respondent. 

It  is  claimed  that  the  object  of  the  act  is  to  prescribe  a  con- 
dition upon  the  performance  of  which  foreign  corporations 
shall  be  permitted  to  do  business  in  this  state;  that  the  state 
may  discriminate  against  such  corporations  in  favor  of  her 
own  citizens  or  domestic  corporations;  that  as  such  foreign 
corporations  have  no  rights  under  the  state  constitution,  ex- 
cept such  as  are  expressly  guaranteed  to  them,  eo  nomine  as 
foreign  corporations;  that  the  power  of  the  state  to  impose 
conditions  is  not  limited  by  general  provisions  of  the  state 
constitution,  and  is  absolute  unless  specifically  limited,  either 
in  the  federal  or  state  constitution;  and  in  the  absence  of 
such  limitations,  foreign  corporations,  as  such,  have  no  rights 
which  the  state  cannot  touch. 

This  claim  is  certainly  very  broad,  and  is  derived  from  the 
proposition  that  corporations  have  no  absolute  right  to  recog- 
nition in  other  states,  but  do  business  in  such  states  merely 
by  grace,  depending  for  the  enforcement  of  their  contracts 
upon  the  assent  of  those  states,  which  may  be  given  on  such 
terms  as  they  please. 

It  is  of  some  interest  to  note  here  that  the  power  of  the 
legislature  to  impose  conditions  is  as  absolute  over  domestic 
as  over  foreign  corporations.  There  is  no  natural  right  in  our 
own  citizens  to  do  business  in  a  corporate  name.  These  home 
corporations  act  as  such  purely  by  grace,  and  not  by  right, 
depending  absolutely  upon  the  consent  of  the  state  for  the 
enforcement  of  their  contracts,  and  that  assent  may  be  with- 
held or  permitted  on  such  terms  as  the  state  shall  choose.  It 
may  exclude  domestic  corporations  entirely  from  the  state, 
and  in  the  absence  of  express  constitutional  limitation,  permit 
foreign  corporations  alone  within  its  borders,  or  may  impose  a 
license  tax  upon  domestic  corporations  which  is  not  imposed 
upon  foreign  corporations.  It  may  amend  or  repeal  its  char^ 
ters  at  any  time,  or  impose  such  new  terms  and  conditions 
to  the  right  to  do  business  as  it  may  see  fit.  This  absolute 
power  over  domestic  corporations  was  never  denied  or  ques- 
tioned, except  as  to  the  right  to  alter  or  amend  the  charters, 
and  that  right  is  clear  under  our  constitution. 

The  whole  force  and  effect  of  the  decisions  cited  from  the 
federal  courts  is,  that  foreign  corporations  are  not  protected  by 
section  2,  article  10,  of  the  federal  constitution,  and  therefore 
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the  state  may  deal  with  corporations  organized  in  other  states 
as  absolutely  as  with  domestic  corporations.  When  the  courts 
of  the  United  States  speak  of  the  power  of  the  state  to  impose 
conditions  upon  foreign  corporations,  they,  of  course,  have  ref- 
erence to  federal  limitations.  There  is  no  intimation  thai 
such  corporations  are  not,  when  permitted  to  do  business 
within  a  state,  entitled  to  the  protection  of  its  laws  as  fully  as 
citizens.  That  is  not  a  federal  question;  but  those  courts 
have  held  that  a  statute  of  Iowa,  which  provided  that  any 
foreign  corporation  which  should  remove  a  cause  from  a  state 
court  to  a  federal  court  should  forfeil  its  right  to  do  business  as 
a  corporation  within  the  state,  was  void:  Barron  v.  Bumside^ 
121 U.  8. 186.  In  that  case,  the  statute  made  it  a  misdemeanor 
for  any  one  to  act  as  agent  for  any  company  Which  had  for* 
feited  its  right  to  do  business  in  the  state  under  this  act. 
Barron  wap  convicted  under  the  statute,  and  his  conviction 
was  declared  illegal  by  the  supreme  court,  on  the  groand  thai 
no  such  condition  could  be  imposed. 

The  efifect  of  this  decision  is,  that  the  permit  was  valid,  but 
the  condition  void.  Following  the  logic  of  this  case,  the  re- 
sult would  seem  inevitable  that  a  condition  in  violation  of  the 
state  constitution  is  simply  void.  Indeed,  this  would  seem 
too  obvious  to  require  much  discussion.  The  fact  that  the 
party  against  whom  a  suit  is  brought  to  collect  a  tax  may  be 
a  foreign  corporation  may  be  very  material  in  determining 
whether  the  tax  is  prohibited  by  the  constitution;  but  it  could 
not  authorize  the  legislature  to  exercise  a  power  clearly  de- 
nied to  it  in  the  constitution.  Such  laws  are  ultra  mrea,  and 
as  clearly  void  when  they  operate  upon  a  foreign  corporation 
as  upon  a  citizen. 

We  come  now  to  the  inquiry.  Is  the  exaction  here  in  ques* 
tion  a  tax?  The  statute  itself  denominates  it  a  tax,  and  it 
must  be  confessed  that  it  has  all  the  characteristics  of  a  tax. 
It  is  a  charge  imposed  by  the  legislature  for  the  purpose  of 
revenue.  It  is  not  founded  upon  contract,  and  does  not  estab- 
lish the  relation  of  debtor  and  creditor.  It  is  an  enforced  pro- 
portional contribution,  levied  by  auth(Mrity  of  the  state,  and,  as 
respondent  claims,  for  public  needs. 

That  it  has  all  the  attributes  of  a  tax  is  practically  ad- 
mitted by  the  respondent;  but  it  is  sought,  by  a  very  subtile 
process  of  reasoning,  to  show  that,  in  this  particular  case,  it 
must  not  be  regarded  as  a  tax.  However  deftly  it  is  stated, 
the  point  in  all  this  specious  logic  is,  that  unless  it  be  held 
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something  else  than  a  tax,  it  may  be  unconstitutioQal.  Laws 
-are  not  to  be  declared  unconstitutional  unless  clearly  so;  and 
if  two  constructions  are  possible,  and  according  to  one  the  law 
must  be  held  unconstitutional,  and  under  the  other  construc- 
tion it  can  be  sustained,  that  construction  must  be  adopted 
which  will  sustain  the  law. 

This  principle  is  not  disputed,  and  it  is  often  of  great  value, 
but  it  must  not  be  pressed  so  far  as  to  amount  to  an  abdica- 
tion of  its  functions  on  the  part  of  the  court,  nor  a  denial  of 
justice  to  suitors. .  If  we  can  clearly  see  that  a  law  is  beyond 
the  power  of  the  legislature,  we  must  so  declare. 

It  is  claimed  that  this  is  a  sum  paid  by  the  corporation  for 
the  privilege  of  acting  as  such  in  this  state,  and  therefore  not 
a  tax*  The  plausibility  of  the  claim  consists  in  apparently 
identifying  this  case  with  cases  in  which  it  is  clear  the  exac- 
tion is  a  condition,  and  from  which  this  is  made  to  differ  only 
in  degree.  If  the  condition  had  been  that  the  corporation 
should  pay  a  fixed  sum  for  the  privilege  before  it  was  allowed 
to  do  business  at  all,  it  would  no  doubt  be  held  a  condition, 
«nd  not  a  tax;  so,  perhaps,  if  the  license  were  required  to  be 
renewed  at  stated  periods;  and  it  has  been  held  that,  when 
the  corporation  is  required  to  pay  a  percentage  upon  its  re- 
<;6ipts,  and  the  payment  is  required  to  be  secured  by  a  bond 
before  the  corporation  is  allowed  to  do  business  in  the  state, 
this  special  requirement  distinguishes  it  from  ordinary  taxa- 
tion, and  stamps  its  character:  Trustees  Exempt  Firemen^s 
Fund  V.  Boomey  93  N.  Y.  325;  45  Am.  Bep.  217. 

So  the  two  classes  of  cases,  one  of  which  is  plainly  taxation, 
and  the  other  a  sum  paid  for  a  permit,  may  be  approximated 
until  it  is  difficult  or  impossible  to  say  to  which  class  a  given 
case  may  belong.  These  difficulties  to  discriminate  the  prin- 
ciples underlying  different  cases  constantly  included  in  dif- 
ferent classes,  and  to  which  the  same  rule  of  decision  cannot 
be  applied,  constitute  the  perpetual  debating-grounds  of  the 
law,  and  occasion  much  of  the  confusion  in  the  decisions. 
But,  as  was  remarked  by  Judge  Marshall,  because  we  cannot 
easily  draw  the  line  does  not  prove  that  there  is  no  difference 
in  principle.  No  one  fails  to  note  the  contrast  between  the 
light  of  day  and  the  darkness  of  night,  but  no  one  is  able  to 
draw  the  line  between  daylight  and  darkness,  or  note  the  pre- 
cise instant  when  one  ends  and  the  other  begins.  I  have  said 
that  the  act  on  its  face  denominates  the  exaction  a  tax,  and 
that  it  is  imposed  according  to  the  methods  of  taxation.    It 
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is  also  manifest  from  the  act  that  the  chief  reason  of  the  tax 
is  to  raise  money.  No  one  can  read  the  law  without  being  so 
impressed.  The  purpose  was  to  create  a  fund,  and  counsel 
have  labored  here  to  show  that  this  fund  was  for  a  public  and 
a  highly  meritorious  and  useful  purpose. 

We  find,  in  the  next  place,  that  when  the  statute  was  passed, 
the  conditions  on  which  foreign  corporations  could  do  business 
were  prescribed,  and  very  full  provision  had  been  made  on  the 
subject:  Pol.  Code,  sees.  622-624;  see  also  SUts.  1871-72,  p. 
826.  In  the  act  in  question  these  statutes  fire  not  alluded  to, 
and  they  have  never  been  amended  or  repealed.  There  is 
nothing  in  the  law  we  are  considering  to  indicate  that  it  was 
intended  as  a  condition,  except  when  viewed  in  the  light  of 
the  rule  requiring  us  to  so  construe  it  rather  than  to  declare  it 
void. 

Now,  a  business  may  be  licensed  and  still  be  subject  to  be 
taxed.  A  license  proper  is  a  permit  to  do  business  which 
could  not  be  done  without  the  license.  It  is  a  mere  permit. 
It  may  be  thus  licensed  and  then  subject  to  a  license  tax. 
These  licenses  may  not  differ  in  form,  but  one  is  a  lioense 
proper  and  the  other  is  a  license  tax,  imposed  for  the  purpose 
of  revenue. 

This  business,  being  first  licensed,  and  then  in  a  subsequent 
law  subjected  to  a  license  in  the  form  of  a  tax,  the  last  law  in 
no  way  intimating  that  the  previous  license  is  withdrawn  iuh 
less  the  imposition  is  paid,  the  presumption  is  very  strcmg  tbst 
the  exaction  is  for  revenue  purposes,  and  was  not  intended  af 
a  condition. 

It  is  claimed,  however, — 1.  If  the  exaction  be  a  tax,  it  is 
imposed  under  the  police  power  for  the  purposes  of  regulation, 
and  therefore  not  liable  to  the  objection;  and  2.  If  it  be  such  a 
tax,  it  is  a  condition,  and  even  if  unconstitutional,  the  corpora- 
tion could  waive  the  objection,  and  did  so  when,  after  the  pas- 
sage of  the  act,  it  continued  to  do  business  in  the  state. 

When  the  police  power  is  appealed  to  to  justify  legislation, 
there  seems  to  be  an  impression  that  all  claim  of  constitu- 
tional limitation  is  at  an  end;  but  let  us  inquire  into  the 
matter  a  little.  With  reference  to  the  power  of  taxation,  the 
principle  is  about  this:  — 

The  framers  of  the  organic  law,  when  they  formulated  limi- 
tations upon  this  power,  had  in  view  the  burdens  of  taxation. 
They  were  providing  for  equality  and  uniformity  only  with 
reference  to  fair  and  just  distribution  of  these  burdens.    It  is 


Nov.  1887.]    San  Fbakcisco  v.  Livebpool  etc.  Inb.  Co.     4S1 

not  to  "be  presumed,  howevery  that  they  intended  to  deprive 
the  state  of  the  power  of  self-preservation,  or  of  accomplish- 
ing those  acknowledged  ends  of  all  government, — the  safety 
and  welfare  of  the  people.  The  requirement  of  equality  ap- 
plies mainly,  if  not  entirely,  to  taxes  upon  property,  laid  upon 
the  ad  valorem  principle.  As  to  taxes  upon  occupation  or  busi- 
ness, the  requirement  is  only  of  uniform  operation,  and  this 
requirement  is  satisfied  when  it  is  uniform  as  to  the  class  to 
which  thQ  law  applies.  Necessarily,  to  impose  this  tax,  the 
population  must  be  classified  as  to  occupations,  and  it  is  not 
required  that  all  occupations  shall  be  taxed  to  justify  a  tax 
upoi.  some.  Perhaps  it  would  be  impossible  to  accomplish 
the  end  the  government  has  in  view  in  imposing  a  tax  purely 
regulative  or  prohibitory,  if  the  legislature  is  bound  by  the 
requirement  of  uniformity.  These  limitations  are  applicable 
only  to  the  power  of  taxation,  and  are  therefore  held  not  to 
limit  other  functions  of  the  government  where  entirely  dif- 
ferent ends  are  in  view,  although  it  is  sought  to  reach  them 
by  a  regulation  having  the  form  of  a  tax. 

I  think  this  tax  is  purely  one  for  revenue;  but  admitting 
that  the  purpose  is  a  mixed  one,  still  it  must  conform  to  the 
limitations  upon  the  taxing  power,  except  in  so  far  as  a  de- 
parture is  necessary  to  make  it  regulative  or  prohibitory.  It 
oould  be  made  just  as  effectual  as  a  police  regulation  without 
violating  the  provision  of  our  state  constitution  under  consid- 
eration. 

As  to  the  proiXMition  that  the  corporation  waived  the  con- 
stitutional objection  by  continuing  to  do  business  after  the 
passage  of  the  act,  it  is  enough,  in  my  opinion,  to  say  that  it 
is  a  mere  petitio  prindpiL  If  the  condition  be  void,  no  im- 
plied assent  can  be  claimed. 

It  remains  to  inquire  whether  the  tax  was  imiXMed  upon 
the  counties,  cities  and  counties,  towns,  or  other  public  or 
municipal  corporations,  or  upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town,  or  other  municipal  purpose. 
It  was  quite  unnecessary  to  call  attention  to  the  fact  that  the 
tax  is  not  upon  a  county  or  city  as  a  corporation,  and  unless 
the  point  had  been  distinctly  made,  it  would  have  been 
thought  quite  unnecessary  to  say  that  it  was  not  the  purpose 
of  the  section  to  prohibit  such  impositions.  The  constitu- 
tional convention  cannot  be  supposed  to  have  thought  it 
necessary  to  prohibit  the  legislature  from  imposing  a  tax 
upon  a  municipal  corporation  as  such  for  the  use  of  the  mu- 
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nicipality.  It  may  also  be  admitted  that  the  defendant  is 
not  an  inhabitant  of  the  municipality,  within  the  meaning  of 
this  provision,  although  this  is  by  no  means  a  clear  proposi- 
tion. It  is  not  necessary  for  the  case  to  decide  it.  The  same 
may  be  said  of  the  claim  that  the  imposition  is  not  a  tax 
upon  property.  In  my  opinion,  the  purpose  of  the  section  is 
to  relegate  to  the  local  boards  the  whole  subject  of  county  and 
municipal  taxes  for  local  purposes,  and  that  the  legislature 
has  no  power  to  impose  any  tax  whatever  within  those  terri- 
tories for  local  purposes. 

If  the  purpose  of  the  fund  created  by  the  tax  is  a  publio 
purpose  at  all,  it  is  clearly  a  municipal  purpose.  The  man- 
agement and  control  of  the  fire  departments  have  always  been 
left  to  local  authorities.  The  fact  that  the  state  at  large  has 
an  interest  in  the  efficiency  of  the  departments  does  not  ren- 
der the  end  any  less  a  municipal  one.  The  people  of  the 
state  have  such  an  interest  in  all  the  police  powers  granted  to 
these  municipalities.  And  even  if  the  state  may  exercise  a 
concurrent  supervision  over  a  subject,  still,  so  far  as  actoally 
controlled  by  the  local  board,  it  is  a  matter  of  manicipal  con- 
cern. 

It  is  claimed  by  the  appellant  that  the  law  is  in  conflict 
with  many  other  provisions  of  our  constitationy  and  also  that 
no  provision  being  made  for  a  suit  to  collect  the  tax,  this  ac- 
tion is  without  authority.  Taking  the  view  I  have  of  the  ob- 
jections here  discussed,  it  is  not  necessary  to  pass  upon  other 
objections. 

I  think  the  judgment  should  be  reversed,  and  it  is  so  or- 
dered. 

McKiNSTRT,  J.,  concurring.  I  concur  with  Justice  Temple. 
I  am  of  opinion,  also,  that  the  statute  in  question  violates  sec- 
tions 31  and  32  of  article  4,  and  section  6  of  article  11,  of  the 
constitution;  further,  that  the  statute  did  not  authorize,  nor 
does  it  purport  to  authorize,  the  commencement  and  prosecu- 
tion of  the  present  action,  and  that  the  action  is  not  author- 
ized by  any  other  law. 

PowEs  OF  Stats  to  Disoriminatb  aoadtbt  Fobkxon  Cobpokatioiib 
DOiNO  BuBiNSSs  THXRKIN:  See  the  note  to  Ducai  v.  Cfuoago,  95  Am.  Deo. 
636,  where  all  of  the  qaestiona  raised  in  the  principal  caae  are  diaousaed. 
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In  bb  Shillabbb. 

[74  CALIFOHyiA,  144.] 

Papib  mat  bb  Rbvbrrbd  to  akd  Madb  Pabt  OB  A  WxLLy  if  mioh  paper 
is  then  in  existence,  and  is  so  referred  to  in  the  will  that  it  is  oapaUt  of 
being  identified  from  inspection,  or  by  the  aid  of  parol  or  other  evidence. 

Pafbb  Referred  to  in  a  Will,  but  not  in  Bxistbncb  until  aitbb  thb 
Will  is  Executed,  may  not  be  admitted  to  probate  as  a  part  thereof. 
Hence,  if  a  will  beqaeaths  property  to  the  executor  to  be  disposed  of  as 
directed  in  a  letter  to  him  from  the  testator  of  the  same  date,  and  such 
letter  is  written  and  signed  after  the  will  is  execnted,  thoogh  on  the 
same  day,  it  cannot  be  admitted  to  probate  as  a  part  thereof. 

Will  cannot  be  Denied  Probatb  begausb  It  Bbvbbb  to  Anothbb 
Paper  as  a  part  thereof,  which  cannot  be  admitted  to  probate,  nor  be- 
cause  bequests  therein  are  void  for  uncertainty. 

McAUisUr  and  Bergin^  for  the  appellant. 

CamM  Cooky  Gather ^  Thornton^  and  Bishop^  and  WHUam  Hof 
Cooky  for  the  proponent  and  respondent. 

M.  C.  Blakcy  for  the  absent  and  minor  heirs. 

Uoyd  and  Woody  for  certain  heirs. 

Patebbon,  J.  The  document  which  was  admitted  to  pro- 
bate in  this  proceeding  is -wholly  in  the  handwriting  of  Mrs. 
Shillaber,  deceased.  The  third  clause  of  the  will  reads  as 
follows:  ''I  give  and  bequeath  to  my  said  executor  my  silver- 
ware, jewelry,  paintings,  organ,  clothing  of  every  description, 
carriage,  library,  has  relievos,  bronzes,  statuary,  excepting  my 
three  large  pieces,  viz.,  'Delilah,' 'Saul,'  and  'Lost  Pleiad,' 
and  request  him  to  dispose  of  the  same  in  the  manner  speci- 
fied in  my  letter  to  him  of  this  date."  After  the  execution  of 
this  will,  she  dictated  a  letter  to  Carroll  Cook,  Esq.,  named  in 
her  will  as  executor  thereof.  This  letter  is  in  the  handwrit- 
ing of  Mr.  Cook,  but  is  signed  by  the  deceased.    It  commenced 

as  follows:  — 

''San  Fbakcisco,  Cal.,  September  8, 1884. 

"To  Ca&boll  Cook,  Esq.,  San  Francisco,  Cal. 

"My  Dear  NepheWy — In  my  will,  which  I  have  this  day 

executed,  I  have  left  certain  personal  property  to  you  to  be 

disposed  of  by  you  as  I  should  by  letter  direct.    I  desire  the 

following  disposition  made  thereof,  viz.,''  etc.     (Here  follow 

directions  for  disposition  of  the  articles  above  named.) 

The  court  found,  and  the  finding  is  supported  by  evidence, 
that  the  letter  was  dictated  and  signed  after  the  execution 
of  the  will.    Upon  the  objection  that  the  letter  was  not  in 
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existenoe  at  the  time  of  the  execution  of  the  will,  it  was  ex- 
cluded, and  the  document,  which  is  wholly  in  the  handwrit- 
ing of  Mrs.  Shillaber,  was  admitted  to  probate.  It  is  claimed 
by  appellant  that  the  two  documents  were  designed  to  con- 
stitute one  instrument;  that  they  are  such  in  law,  and  as  they 
are  not  wholly  in  the  handwriting  of  the  deceased,  they  do  noi 
constitute  a  valid  olographic  will. 

All  the  aivtborities  to  which  our  attention  has  been  called 
agree  that  any  paper  may  be  referred  to,  and  may  be  a  pari 
of  the  will,  if  such  paper  be  in  existence  at  the  time  of  the 
execution  thereof.  If  the  will  be  duly  executed  and  attested, 
the  paper  referred  to,  whether  attested  or  not,  will  become  a 
part  of  the  will,  if  it  be  already  in  existence,  and  is  clearly 
described  and  identified.  The  identification  must  be  by  a 
description  given  of  the  paper  in  the  will.  In  the  case  at  bar, 
the  letter  referred  to  was  not  in  existence  at  the  time  of  the 
execution  of  the  will.  It  has  been  held  that  "a  reference  in 
a  will  may  be  in  such  terms  as  to  exclude  parol  testimony,  as 
where  it  is  to  papers  not  yet  written,  or  where  the  description 
is  so  vague  as  to  be  incapable  of  being  applied  to  any  instru- 
ment in  particular;  but  the  authorities  seem  clearly  to  estab- 
lish that  where  there  is  a  reference  to  any  written  document, 
described  as  then  existing  in  such  terms  that  it  is  capable  of 
being  ascertained,  parol  evidence  is  admissible  to  ascertain  it, 
and  the  only  question  then  is,  whether  the  evidence  is  suffi- 
cient for  the  purpose":  Alien  v.  Maddoz,  11  Moore  P.  C.  C. 
464.  We  think  that,  under  the  evidence  and  the  language  of 
the  will,  the  letter  was  properly  excluded. 

It  is  claimed  that  without  the  letter  the  will  is  incomplete, 
for  only  through  the  letter  can  the  beneficiaries  therein  named 
make  title  to  the  bequests  provided  for  them.  We  think,  how- 
ever, that  the  will,  being  effective  in  other  parts,  was  properly 
admitted  to  probate,  although  the  bequests  named  in  the  third 
article  above  quoted  be  void  for  uncertainty:  George  v.  Oeorge^ 
47  N.  H.  45;  Brown  v.  Bendell,  L.  R.  21  Ch.  Div.  667.  The 
property  named  in  the  third  article  is  evidently  but  a  small 
part  of  the  estate.  It  is  all  personal  property,  and  intestacy 
as  to  any  portion  of  the  estate  should  be  avoided  if  possible. 
Our  code  provides  that  "  of  two  modes  of  interpreting  a  will, 
that  is  to  be  preferred  which  will  prevent  a  total  intestacy.'^ 
It  is  not  clear  that  the  will  without  the  letter  is  incomplete. 
It  has  been  held  that  as  to  personal  property,  a  document  like 
ibis  letter,  although  not  entitled  to  probate  as  a  part  of  the 
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wUI,  18  sufficient  to  enable  the  beneficiaries  named  in  it  to 
proceed  in  a  court  of  equity  after  the  property  is  distributed  to 
the  executor  under  a  clause  of  the  will  similar  to  that  quoted 
above,  to  compel  the  executor  to  execute  the  trust  in  accord- 
ance with  the  directions  contained  in  the  letter:  In  re  Fleet- 
wood, L.  B.  15  Ch.  Div.  594. 
Judgment  and  order  affirmed. 


Papxr  mat  bb  RBFBftBBD  TO  IB  WiLL  ABO  MiSB  A  PAflvnanovi  8st 
IMi  V.  Ford,  aide,  p,  117. 


Loughborough  v.  MoNbyin. 

[74  CALIfOBHIA,  SM.] 
LiBB    OF    PlBDGBB    IB  ExmiOTnBBBD    BT  A  VALID    TbBDBB  tO  him  of  tilt 

anumnt  dae  and  his  refusal  to  accept  it. 

PLEDOBB  is  GlHLTY  07  CONVBBSION   IT  Hb    DbCLIBBS  TO  AOQBPT  A  VaLIB 

Tbndbr  of  the  amonnt  dae  him,  and  thereafter  refuses  a  demand  mada 
on  him  to  surrender  the  pledged  property  to  the  person  entitled  thereta 
This  conversion,  being  wrongful,  extinguishes  the  pledgee's  lien. 

Tbbdbb  or  Amount  Dub  Plbdobb  u  bot  Vitiated  by  a  demand  made  al 
the  same  time  for  the  surrender  of  the  pledged  property. 

Tbbdbb  ow  Amoubt  Dub  Plbdobb  may,  under  the  Civil  Code  of  Califomiay 
be  made  after  the  debt  becomes  due,  although  demand  for  the  payment 
of  the  debt  has  been  before  made  and  refused,  if  accompanied  with  an 
offer  to  pay  the  interest  which  has  acomed. 

PLBA  07  Tbbdbb  is  SumciBBT  though  thb  Mobet  is  bot  Bbouoht  zbi« 

COUBT. 

Bbtusal  to  Dblitbb  Plbdobd  Stock  to  thb  Plbdgob's  Assiobbb  is  bot 
JusmiBD  BT  ITS  ArrACHHBBT  Under  a  writ  against  such  pledgor,  sub- 
sequent to  such  assignment. 

Flbdgbb  IS  Abswbbablb  tob  Depbboiation  in  Valub  of  Plbdobd  Pboy- 
BBTT  after  he  has  refused  to  accept  a  valid  tender  of  the  debt,  and  a  de- 
mand for  the'poesession  of  the  property;  and  this  is  equally  true  whether 
an  action  is  brought  against  him  as  for  a  conversion,  or  a  bill  is  filed 
against  him  to  redeem  from  the  pledge. 

Tbovbb  is  thb  Usual  AcnoN  to  ENroRCB  a  Redemftion  of  a  Pledge. 

Ibtbrtention. — Assignee  Pendents  Lite  ibom  Onb  of  tub  Defend- 
ANTS  of  the  latter*s  interest  in  pledged  stocks,  and  of  his  claim  for  dam< 
ages  for  their  conversion,  —  the  suit  being  to  foreclose  the  pledgee's 
lien,  —  may  be  allowed  to  intervene  for  the  purpose  of  asserting  such 
interest  and  daim  for  his  own  benefit. 

Action  oommenced  by  Eugene  Casserly  against  Henry  P. 
McNevin,  Teresa  E.  McNevin,  and  L.  P.  Drexler,  to  have  an 
account  taken  of  the  amount  due  Casserly  from  Henry  P.  Mc- 
Nevin, and  for  which  certain  stocks  were  held  in  pledge,  and 
to  have  such  stocks  sold  to  pay  such  amount.    J.  F.  Eagan 
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was  allowed  to  intervene,  and  judgment  was  entered  in  his 
favor  and  against  Casserly,  on  the  facts  shown  in  the  opinion. 
Casserly  afterwards  died,  and  the  farther  prosecution  of  the 
action  was  in  the  name  of  Loughborough  as  his  administrator. 

Wilson  and  WiUon^  and  8.  M.  Wilson^  for  the  appellant. 

D.  L.  Smooty  Ogden  Hiles,  M.  N.  Stone^  and  B.  B.  Newmanj 
tor  the  respondents. 

Thornton,  J.  The  judgment  and  order  appealed  from  are 
affirmed  for  the  reasons  given  in  the  decision  by  Department 
Two,  filed  June  27,  1887. 

The  following  is  the  opinion  of  Department  Two,  above  re- 
ferred to:  — 

Thornton,  J.    The  plaintiff's  intestate,  some  time  prior  to 
October,  1876,  lent  defendant,  Henry  P.  McNevin,  a  sum  of 
money,  for  which  he  received  as  security  some  shares  of  stock. 
On  the  19th  of  July,  1877,  McNevin  assigned  to  defendant 
L.  P.  Drexler  his  interest  in  the  stock  above  mentioned,  in 
consideration  that  Drexler  would  assume  the  payment  of  his 
debts  due  to  Casserly  on  said  stock.   This  assignment  Drexler 
accepted,  and  on  the  2l8t  of  the  same  month  informed  Cas- 
serly of  such  assignment.    On  receiving  this  notice,  Casserly, 
on  the  same  day,  declared  his  willingness  to  deliver  the  stock 
to  Drexler  upon  receiving  the  money  secured  by  it.    On  the 
22d  of  September,  1877,  Drexler  made  a  legal  tender  to  eas- 
terly of  the  amount  due  to  him  on  the  stock,  and  demanded  a 
delivery  of  it.     Casserly  made  no  objection  to  the  tender,  ad- 
mitted that  it  was  correct  and  sufficient,  but  refused  to  accept 
vthe  money  and  deliver  the  stock,  on  the  ground  that  process 
t>f  garnishment  in  the  matter  of  an  order  for  money  against 
Henry  P.  McNevin  in  favor  of  defendant  Teresa  E.  McNevin 
had  been  served  on  him  on  September  1,  1877.    On  the  28th 
of  September,  1877,  six  days  after  the  tender  was  made  and 
refused,  this  action  was  commenced  by  Casserly.     Henry  P. 
McNevin,  Teresa  E.  McNevin,  and  Drexler  were  made  defend- 
ants to  the  action.    The  object  of  the  action  was  to  have  an 
account  taken  of  the  amount  due  by  McNevin  to  him,  that 
the  money  found  due  him  be  adjudged  to  be  paid  him  by 
Teresa  E.  McNevin  or  Drexler,  as  either  shall  be  found  en- 
titled thereto,  and  in  default  of  payment,  that  the  defendants 
be  foreclosed  of  all  right  of  redemption,  etc.,  for  a  sale,  etc 
H.  P.  McNevin  answered,  stating  that  he  had,  on  the  19th  of 
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July,  1877,  sold  and  assigned  the  stock  to  Drezler  in  good 
faiUiy  for  the  consideration  of  eleven  thousand  dollars,  paid 
him  by  his  vendee.  T.  E.  McNevin  answered,  denying  that 
Drexler  ever  purchased  the  stock  of  Henry  P.  McNevin,  denied 
that  there  was  due  to  Casserly  from  H.  P.  McNevin  any  sum 
greater  than  $9,837.27,  secured  as  above  mentioned,  and  stated 
that  she  claimed  a  lien  upon  the  stock  under  executions  issued 
in  the  action  brought  by  her  against  Henry  P.  McNevin,  by 
means  of  which  the  stock  was  attached.  The  executions 
mentioned  were  issued  on  orders  made  in  the  action  just  above 
mentioned.  In  th^  same  action  an  order  was  made,  which 
was  served  on  Casserly  on  the  sixteenth  day  of  Septemberi 
1877,  directing  him  not  to  pay  over  or  transfer  any  property 
held  by  him  belonging  to  H.  P.  McNevin. 

Drexler,  in  his  answer,  set  up  the  assignment  to  him,  the 
notification  to  Casserly  of  this  assignment,  the^  tender  to  Cas- 
serly and  its  refusal  by  him,  as  they  are  set  forth  herein,  and 
averred  his  willingness  and  readiness  to  pay,  and  then  offered 
to  pay  into  court  the  amount  due  Casserly,  as  the  court  should 
direct,  upon  Casserly's  delivering  to  him  the  stock  held  by 
him  as  security. 

J.  F.  Eagan,  on  the  18th  of  February,  1879,  filed  a  com- 
plaint in  intervention,  in  which  he  averred  an  assignment  to 
him  by  Drexler  of  the  stock  held  by  Casserly  as  security,  and 
also  of  all  claim  for  damages  by  Drexler  for  the  conversion  of 
the  stock  thereinafter  mentioned.  He  then  goes  on  to  aver 
the  facts  showing  a  conversion  by  Casserly,  which  are  the 
bictB  above  set  forth  by  Drexler  in  his  answer,  and  the  farther 
fact  that  Casserly  refused,  upon  the  tender  made  him  in  Sep- 
tember,  1877|  to  accept  the  said  amount  tendered,  and  deliver 
hhe  stock  to  Drexler.  Casserly  demurred  to  the  complaint  of 
Eagan,  which  was  overruled.  He  then  answered  the  com- 
plaint last  mentioned,  denying  the  conversion  averred. 

The  cause  was  tried,  and  judgment  rendered  against  Cas- 
serly in  favor  of  Eagan  for  the  sum  of  $15,225  and  costs. 
Casserly  moved  for  a  new  trial,  which  was  denied.  This  ap* 
peal  is  prosecuted  from  the  judgment  and  order  above  men- 
tioned. 

Casserly  held  the  stock  as  a  pledge.  He  so  states  in  his 
complaint;  and  under  section  2924,  Civil  Code,  having  it  in 
his  possession,  as  it  was  personal  property,  it  was  a  pledge, 
whether  the  title  passed  to  him  or  not. 

The  lien  of  a  pledgee  is  extinguished  when  a  tender  of  the 
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amount  due  on  the  debt  is  made  according  to  law,  and  its  re* 
fusal  by  the  pledgee:  McCalla  v.  Clark,  55  Ga.  53;  Ratdiff  v. 
VancCj  2  Mill  Const.  239.  Upon  such  tender  being  made  and 
refused,  the  pledgor  is  entitled  to  the  property  pledged,  and 
certainly  when,  on  or  after  such  tender,  a  demand  is  made  for 
the  pledge,  which  is  refused,  a  conversion  takes  place:  See 
cases  just  above  cited.  The  refusal  to  deliver  the  pledged 
property  on  demand  is  an  exercise  of  dominion  over  the  prop- 
erty of  another  in  defiance  of  the  other's  right,  which  is  a  con- 
version: Dodge  v.  Meyer ^  61  Cal.420, 421.  Such  conversion  is 
wrongful,  and  extinguishes  the  lien,  under  section  2910,  Civil 
Code:  See  Rodgera  v.  Orothe^  58  Pa.  St  414;  Davit  v.  Bigletj 
62  Id.  242;  Lawrence  v.  MaxweUy  53  N.  Y.  19. 

Was  the  tender  in  this  case  made  in  accordance  with  law? 
It  was  of  the  whole  amount — principal  and  interest— due  to 
Casserly.  The  demand  made  at  the  same  time  that  the  stodc 
pledged  be  delivered  to  him,  conceding  it  to  be  a  condition, 
was  one  which  he  had  a  right  to  impose,  as  it  was  concurrent 
with  the  payment  of  the  money  in  accordance  with  Casaerly's 
promise  in  his  letter  of  July  21, 1877,  to  Latham  and  King, 
the  agents  of  Drexler,  that  on  payment  of  the  money,  he 
would  transfer  the  stock,  which  latter  was  communicated  by 
Latham  and  King  to  Drexler.  The  announcing  of  such  con- 
dition did  not  vitiate  his  tender.  It  is  so  declared  in  section 
1498,  Civil  Code:  See  Whedock  v.  Tanner,  39  N.  Y.  481. 

The  tender  was  made  in  time.  The  code  (sec.  1490,  Civ. 
Code)  provides  that  where  an  obligation  fixes  the  time  for  its 
performance,  an  offer  of  performance  must  be  made  at  that 
time,  within  reasonable  hours,  and  not  before  nor  afterward. 
But  where  an  obligation  does  not  fix  the  time  of  performance, 
an  offer  of  performance  may  be  made  at  any  time  before  the 
debtor,  upon  a  reasonable  demand,  has  refused  to  perform: 
Civ.  Code,  sec.  1491.  The  obligation  of  McNevin  was  to  repay 
the  advances  after  a  reasonable  time,  whenever  he  should  be 
thereunto  requested  by  the  plaintiff.  This  was  averred  in  the 
wmplaint,  and  not  denied  in  the  answer.  The  time  of  per- 
formance was  not  then  fixed  by  the  obligation.  A  request  to 
pay,  which  is  tantamount  to  a  demand,  was  made  by  Cas^ 
Berly  of  McNevin  on  or  about  the  26th  of  June,  1877,  and 
refused.  The  tender  could  not  have  then  been  made  after  this 
demand  except  for  section  1492,  Civil  Code,  which  provides  as 
follows:  — 

''Where  delay    in  performance  is  capable  of  exact  and 
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entire  compensation,  and  time  has  not  been  expressly  de- 
clared to  be  of  the  essence  of  the  obligation,  an  offer  of 
performance,  accompanied  with  an  offer  of  such  compensa- 
tion, may  be  made  at  any  time  after  it  is  due,  but  without 
prejudice  to  any  rights  acquired  by  the  creditors,  or  by  any 
other  person  in  the  mean  time." 

We  are  of  opinion  that  the  tender  is  good  under  this  last 
section,  as  the  interest  offered  was  compensation  for  the  delay. 

It  is  said  that  the  plea  of  tender  by  Drexler  is  insufficient, 
for  the  reason  that  he  did  not  bring  the  money  into  court. 
We  think  the  plea  is  sufficient  without  bringing  the  money 
into  court.  This  is  so  held  in  Kortright  v.  Cody,  21  N.  Y. 
343,  354,  366;  78  Am.  Dec.  145.  The  authorities  referred  to 
in  the  cases  just  cited  in  the  opinions  of  Davis,  J.,  and  Corn- 
stock,  C.  J.,  sustain  this  rule.  The  plea  here  is  in  accordance 
with  section  1495,  Civil  Code,  and  it  is  expressly  provided  by 
section  1504,  Civil  Code,  that  an  offer  of  payment  duly  made, 
though  the  title  to  the  thing  offered  be  not  transferred  to  the 
creditor,  stops  the  running  of  interest  on  the  obligation,  and 
has  the  same  effect  upon  all  its  incidents  as  a  performance 
thereof.  One  of  these  incidents  is  the  discharge  or  extinction 
of  the  lien.  The  rule  laid  down  in  Kortrighi  v.  Cody  is  the 
same:  21  N.  Y.  853,  866;  78  Am.  Dec.  145. 

The  tender  was  not  objected  to  by  Casserly  when  made. 
The  lien  having  been  extinguished,  Drexler  was  entitled  to 
the  possession  of  the  stock.  Casserly  then  had  no  right  to 
withhold  it  from  Drexler. 

We  cannot  see  how  an  attachment  by  Teresa  McNevin,  a 
third  person,  with  whom  Drexler  had  no  connection  or  privity, 
oould  justify  the  plaintiff's  intestate  in  his  detention  of  the 
stock. 

The  stock  was  the  property  of  Drexler  when  it  was  attached, 
subject  to  the  lien  for  the  debt  due  to  Casserly,  and  the  attach- 
ment of  it  as  the  property  of  H.  P.  McNevin  gave  him  no  right 
to  detain  it  from  Drexler,  when  a  proper  tender  had  been  made 
and  refused.. 

The  answer  of  Drexler  was  in  effect  an  action  to  redeem. 
In  such  action,  whether  the  right  is  enforced  by  an  action  of 
trover  or  by  a  bill  pure  and  simple  to  redeem,  the  pledgee  will 
be  responsible  to  the  pledgor  for  depreciation  in  the  value  of 
the  pledged  property,  after  a  tender  of  the  amount  due  and 
ihe  refusal  by  tiie  pledgee:  Grigwold  v.  Jackson,  2  Edw.  Cb. 
461;  Jackson  v.  Griswold,  4  Hill,  522;  Hathaway  v.  FaU  River 
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Ncttumal  Banly  181  Mass.  14;  Hancock  v.  Franilin  Ina.  Co^ 
114  Id.  155.  Eagan's  complaint  in  intervention  set  forth  th» 
right  to  redeem,  as  well  as  did  the  answer  of  Drexler,  and  in 
fact  more  fnllj  by  stating  a  case  of  conversion.  The  action 
of  trover  is  a  very  usual  mode  of  enforcing  a  redemption  of  a 
pledge:  See  Jones  on  Pledges,  sec.  561. 

We  are  of  opinion  that  the  complaint  in  intervention  by 
Eagan  was  regular  and  within  the  statute:  Code  Civ.  Pioc.^ 
sec.  886. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

Lnv  IB  ExrniouiBHKD  bt  Vaud  Txvdie:  See  note  to Moffmhmr.  Jfoen^ 
77  Am.  Deo.  489-491,  where  the  whole  snbjeot  of  tendon  u  diewed. 

Valid  Txitdsb  EMrrrLBS  Plbdoob  to  Baruxir  cm  Vmomaan  ThMBom 
Brymm  t.  Baifmr,  90  Am.  Deo.  09,  and  note. 
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[74  CAUFOBinA,  966i.] 

DnoHAsai  nr  iMBOLTBroT  ob  Bakkbuptct,  xw  kct  Flbabsd^  is  iriifwL 
If  pleaded,  bnt  disregarded  by  the  oonrt,  and  judgment  entered  agiinst 
the  insoWent,  it  is  condaslTe  of  his  liability  while  it  remains  in  foroe^ 
althongh  the  debt  on  which  it  was  founded  may  have  existed  before  the 
petition  in  insolvency  or  bankruptcy  was  filed. 

A    HOMISTBAD    DbGLABATION,   FZLED  WHILS  THB    GLADKAliT  HAS  AXOTBBB 

HoMBffrxAB  dnly  selected,  and  never  abandoned,  is  void.  The  fsct  that 
the  first  homestead  was  sold  under  execution  and  surrendered  to  the  pur- 
ehaser  is  immaterial,  because,  such  sale  being  void,  the  homestead  right 
is  in  no  way  affected  thereby. 
Pabtt  OAKiroT  HAVK  Two  HoMBSTBASS  AT  THE  Samb  Timb;  and  if  he  at> 
tempts  to  acquire  a  second  while  the  first  is  in  force,  the  teoond  is  void, 
and  subject  to  judgment  liens. 

Nourae  and  Churchy  and  George  A.  Noune^  for  the  appel- 
lants. 

Terry  and  Terry^  for  the  respondent. 

• 

Haynb,  C.  This  is  an  action  upon  a  covenant  against  en- 
cumbrances implied  by  statute,  from  the  use  of  the  word 
"grant"  in  a  conveyance  of  real  property:  Civ.  Code,  sec.  1113. 
The  conveyance  was  made  on  July  5,  1884.  The  breach  al- 
leged is,  that  the  property  was,  at  the  date  of  the  deed,  subject 
to  the  lien  of  a  judgment  "suffered"  by  the  vendor  for 
$840.30,  docketed  on  the  21st  of  March,  1884,  under  which 
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tho  property  was  sold  and  subsequentlj  redeemed  by  the 
plaintiff.  The  cause  was  submitted  on  briefs;  but  no  brief  for 
respondent  is  on  file.  So  far  as  we  can  gather,  the  defenses  were 
two,  viz.:  1.  That  on  February  12,  1884,  the  vendor  had  filed 
her  petition  in  insolvency,  and  received  her  discharge  from 
such  claims  as  existed  at  the  date  of  filing  her  petition;  and 
2.  That  the  property  was  the  homestead  of  the  vendor,  and 
therefore  was  not  subject  to  the  lien  of  the  judgment.  The 
court  below  gave  judgment  for  the  defendants,  and  the  plain- 
tiff appealed. 

1.  The  discharge  in  insolvency  could  only  affect  such  debts 
as  existed  at  the  time  of  the  filing  of  the  petition,  viz.,  on 
February  12,  1884  (Ins.  Act,  sec.  51),  and  this  is  all  that  the 
discharge  in  question  purported  to  do.  The  claim  arising 
from  the  breach  of  a  covenant  made  subsequently  was  not 
affected  by  it. 

It  may  be  that  the  debt  upon  which  the  judgment  against 
the  vendor  was  obtained  was  within  its  operation.  But  that 
matter  was  concluded  by  the  judgment.  If  the  discharge 
was  not  pleaded  in  that  action,  it  was  waived.  If  it  was 
pleaded,  and  disregarded  by  the  court,  the  judgment,  however 
erroneous,  was  not  void,  and  is  not  subject  to  collateral  attack. 
The  defendants  cannot  retry  that  action  here. 

2.  The  homestead  claimed  by  the  defendants  to  have  pre- 
vented the  lien  of  the  judgment  from  attaching  to  the  prop- 
erty was  declared  on  June  1,  1881.  To  show  the  invalidity  of 
this  alleged  homestead,  the  plaintiff  proved  that  the  vendor 
had  declared  a  homestead  on  other  land  on  March  21,  1873. 
And  in  reply,  the  defendants  proved  that  this  last-mentioned 
homestead  had  (previously  to  the  declaration  of  the  other 
homestead)  been  levied  upon  and  sold  under  two  judgments 
rendered  by  a  justice  of  the  peace.  In  relation  to  this  the 
vendor  testified  as  follows:  '*  Immediately  after  the  sale  of  my 
first  homestead,  the  purchaser,  Jacobs,  demanded  possession 
of  me,  and  as  I  was  poor  and  dreaded  a  lawsuit,  I  gave  up 
possession,  and  moved  off  the  land.  Jacobs  went  into  posses- 
sion, and  since  that  time  I  have  claimed  no  interest  in  the 
said  land  embraced  in  my  first  homestead." 

But  so  far  as  this  record  shows,  the  sale  to  Jacobs  was  of  no 
effect.  A  homestead  is  exempt  from  execution;  and  if  the 
land  was  worth  more  than  five  thousand  dollars  (which  does 
not  appear),  the  proceedings  provided  by  the  code  for  ad- 
measuring the  excess  (Civ.  Code,  sees.  1245  et  seq.)  should 
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have  been  taken.  This  not  having  been  done,  the  attempted 
Bale  was  void.  The  homestead  still  existed,  and  was  not 
abandoned  by  the  claimants  moving  off  the  premises.  In 
this  state,  ^'a  homestead  can  be  abandoned  only  by  a  declara- 
tion of  abandonment,  or  a  grant  thereof,  executed  and  ao» 
knowledged,"  etc.:  Civ.  Code,  sec.  1243.  It  results  that  the 
first  homestead  was  a  valid  and  subsisting  homestead  at  the 
time  the  second  was  attempted  to  be  declared.  A  party  can- 
not have  two  homesteads;  and  if  he  attempts  to  acquire  a 
second  while  the  first  is  in  force,  the  second  is  void. 

The  second  '^homestead"  being  void  did  not  prevent  the 
lien  of  the  judgment  from  attaching  to  the  land  conveyed  to 
the  plaintiff. 

We  therefore  advise  that  the  order  denying  a  new  trial  bo 
reversed,  and  the  cause  remanded  for  a  new  trial 

The  Court.  For  the  reasons  given  in  the  foregoing  opin* 
ion,  the  order  denying  a  new  trial  is  reversed,  and  cause  re- 
manded for  a  new  triaL 

DnoHABOS  nr  InboiiVxnct  must  bb  Pulapbd:  BcUStUrT,  AbboUffHAaL 
Dec  342,  and  note. 

Pabtt  gashot  Lawtoxxt  Hold  Two  BoMmrMJom  it  Oam  Toot 
V.  Chroiif  1  Am.  8t  Rep.  707,  and  nottti 
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[74  Caufoemia,  8aa.j 

HvmaiFAL  Bovss  l8Bi7n>  in  Excess  of  thx  Kumbie  Ain>  AmNnrr  sa- 
thorind  by  law  are  void. 

If  MmridFAL  Bonds  arb  Issubd  wrrHour  Aut  Authoeitt,  there  can  be 
no  bonajide  holding  of  them,  nor  can  there  be  any  estoppel  or  ratifica- 
tion wMch  will  preclude  the  municipality  or  its  officers  from  denying 
their  validity.  Hence  the  action  of  the  board  of  supervisors  (when  they 
are  county  bonds)  ordering  them  to  be  redeemed  is  of  no  oonaequenoe. 

Thosb  Who  Contbaot  wpth  Municipal  Ck)BFOBATiONii  are  bound  to  know 
the  extent  of  the  powers  of  their  officers. 

•/•  N.  Turner  and  J,  iZ.  Pattonj  for  the  appellant. 

/.  M.  WUcoxon^  for  the  respondents. 

McFarlaio),  J.  This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  San  Luis  Obispo  County,  rendered  on  a 
writ  of  mandamus,  commanding  the  appellant  to  pay  to  the 
respondents  certain  bonds  alleged  to  have  been  issued  by  said 
county. 
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The  legislature,  by  an  act  passed  April  4,  1870,  which  was 
amended  by  an  act  passed  March  14,  1872,  authorized  the 
faoard  of  supervisors  of  the  county  of  San  Luis  Obispo  to  issue 
bonds  of  said  county,  "not  exceeding  in  the  aggregate  the  sum 
of  forty  thousand  dollars,"  for  the  purpose  of  erecting  a  court- 
house: Stats.  1869-70,  p.  816;  Stats.  1871-72,  p.  369.  The 
act  provides  what  interest  the  bonds  should  bear,  and  when 
they  should  be  payable,  and  that  they  should  be  "of  such  de- 
nominations respectively  as  the  board  shall  order."  It  is  also 
provided  that  the  clerk  of  the  board  should  keep  a  register  of 
the  date  and  number  of  each  bond  issued,  and  the  amount 
realized  from  the  sale  thereof,  with  the  name  of  the  purchaser. 
Two  copies  of  said  register  were  required  to  be  made  by  the 
clerk,  one  to  be  kept  in  the  office  of  the  county  auditor,  and 
the  other  in  the  office  of  the  county  treasurer.  The  bonds 
were  to  be  issued  from  time  to  time  as  the  work  on  the  court- 
house progressed . 

The  board  determined  that  the  bonds  should  be  of  the 
denomination  of  one  hundred  dollars,  and  accordingly  four 
hundred  bonds  were  issued  and  numbered  consecutively 
from  1  to  400,  which  of  course  amounted  to  forty  thousand 
dollars,  the  whole  amount  allowed  by  the  act.  But  twenty 
additional  bonds  were  issued,  numbered  from  401  to  420, 
which  were  over-issues,  and  entirely  unauthorized  by  the  act. 
These  twenty  last-named  bonds  were  purchased  by  respond- 
ent for  a  valuable  consideration  before  maturity,  and  in  the 
ordinary  course  of  business,  and  are  the  subject  of  this  litiga- 
tion. They  were  in  form  negotiable.  Interest  was  paid  on 
them  for  several  years.  On  the  first  day  of  January,  1880 
they  were  outstanding  and  unpaid. 

Subdivision  14  of  section  25  of  the  county  government  act 
(Stats.  1883,  p.  305)  provides  that  "the  board  of  supervisors 
of  any  county  having  an  outstanding  indebtedness,  on  the 
first  day  of  January,  1880,  evidenced  by  bond  or  warrants 
thereof,"  may  fund  or  refund  the  same,  or  may  pay  them  with 
the  proceeds  of  the  sale  of  new  bonds  issued  for  that  purpose. 
In  supposed  accordance  with  this  provision,  the  board  of  super- 
visors of  San  Luis  Obispo  County,  on  May  4,  1885,  ordered 
that  the  whole  of  said  four  hundred  and  twenty  court-house 
bonds,  amounting  to  forty-two  thousand  dollars,  together  >vith 
ten  thousand  dollars  of  road-repair  bonds,  be  redeemed  and 
paid  with  the  proceeds  of  the  sale  of  fifty-two  thousand  dol- 
lars' worth  of  new  bonds.    The  new  bonds  were  issued  and 
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sold,  realizing  over  fifty-two  thousand  dollars.  The  appellant 
(treasurer)  paid  all  of  said  court-house  bonds,  numbered  fix>iii 
1  to  400,  but  refused  to  pay  the  said  twenty  bonds  held  by 
respondents,  numbered  from  401  to  420.  And  from  the  judg- 
ment of  the  superior  court  commanding  him  to  pay  them,  the 
treasurer  appeals. 

There  is  a  line  of  judicial  decisions  in  cases  where  the  va- 
lidity of  municipal  bonds  depended  on  the  happening  of  some 
precedent  contingency  of  fact,  and  the  question  was,  whether 
the  officers  executing  the  bonds  were  vested  with  the  discretion 
or  power  to  determine  if  the  contingency  had  happened.  For 
instance,  when  municipal  officers  have  been  authorized  to  issue 
bonds  in  aid  of  railroads,  after  a  proposition  to  issue  them 
shall  have  been  adopted  by  the  people  at  an  election,  the 
question  has  frequently  arisen  whether  the  officers  had  power 
to  determine  that  such  election  had  been  properly  held,  and 
whether  a  recital  of  that  fact  on  the  face  of  the  bonds  was 
binding  on  the  municipality.  And  on  such  questions  the  de- 
cisions of  courts  have  not  been  uniform.  (The  subject  will  be 
found  fully  discussed  and  authorities  cited  and  quoted  in  the 
last  few  pages  of  volume  1  of  Dillon  on  Municipal  Corpora- 
tions.) But  no  such  question  arises  in  the  case  at  bar.  The 
validity  of  the  bonds  issued  under  the  act  of  April  4,  1870| 
did  not  depend  upon  any  fact — any  matter  in  pai4i — to  be  de- 
termined by  the  supervisors.  The  power  to  issue  the  bonds, 
and  the  limitation  of  that  power,  depend  wholly  upon  the 
language  of  the  act  itself,  and  not  upon  any  extrinsic  contin- 
gency. There  was  nothing  left  to  the  discretion  of  the  officers, 
as  in  the  case  of  Porter  v.  Haight,  45  Cal.  631,  nor  was  there 
any  authority  to  do  what  '*  might  appear  to  them  advan- 
tageous to  the  county,''  as  in  Nevada  Bank  v.  SteinmitZj  64 
Id.  801. 

Neither  can  the  doctrine  of  estoppel,  or  of  ratification,  or 
of  bona  Jicie*  holding,  be  successfully  invoked  by  respondents. 
Those  doctrines  can  be  invoked  against  municipal  corpora- 
tions— if  at  all — only  in  cases  of  informality,  irregularity, 
etc.,  on  the  part  of  an  authorized  agent:  Dillon  on  Municipal 
Corporations,  8d  ed.,  sees.  457,  463,  511-553,  and  cases  cited. 
''  Where  there  is  a  total  want  of  authority  to  issue  municipal 
bonds,  there  can  be  no  bona  fide  holding  of  them":  Town  of 
East  Oakland  v.  Shinn^rj  94  U.  S.  255.  It  is  clear — in  this 
state  at  least — that  the  issuance  of  bonds  is  not  within  the 
scope  of  the  general  and  ordinar}'  powers  of  a  board  of  super- 
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yifiors,  and  that  such  bonds  can  be  legally  issued  only  by  vir- 
tue of  express  authority  of  the  legislature:  Dillon  on  Municipal 
Corporations,  sees.  485,  507,  and  cases  there  cited;  Lindon  v. 
Case,  46  Cal.  172;  Wallace  v.  Mayor  of  San  Jose,  29  Id.  181; 
El  Dorado  County  v.  DavidBon,  30  Id.  521;  Robinson  y.  Super^ 
visors  of  Sacramento  County^  16  Id.  208;  Foster  v.  Coleman,  10 
Id.  281;  People  v.  Supervisors  of  El  Dorado  County,  11  Id.  170. 
The  bonds  in  question,  therefore,  were  issued  witiiout  any  au- 
thority at  all,  and  are  wholly  void.  And  the  action  of  the 
board  of  May  4,  1885,  ordering  these  bonds  to  be  redeemed, 
was,  of  course,  of  no  value.  The  character  of  one  void  act  of 
public  officers  cannot  be  changed  by  a  second  void  act  of  the 
same  officers,  declaring  the  first  act  to  be  valid. 

It  is  quite  probable  that  the  respondents  paid  full  par  value 
for  these  bonds,  and  that  they  will  lose  their  money.  But 
'<  those  who  contract  with  a  municipal  corporation  are  bound 
to  know  the  extent  of  the  power  of  its  officers":  Wallace  v. 
Mayor  of  San  Jose,  supra.  Respondents  would  have  discov- 
ered the  worthlessness  of  the  bonds  upon  the  slightest  inquiry . 
At  all  events,  hard  cases  cannot  be  allowed  to  make  bad  law. 
An  over-issue  of  twenty  thousand  dollars  would  have  been  no 
less  valid  than  the  over-issue  of  two  thousand  dollars;  and 
any  other  rule  would  put  the  people  of  a  county  in  the  com- 
plete power  of  careless  or  unscrupulous  public  officers. 

The  judgment  of  the  superior  court  is  reversed,  with  direc- 
tion to  dismiss  the  proceeding. 

Dsmaas  to  AonoHS  uroN  Munigifal  Bonds  is  the  rabject  of  the  note  to 
Ih  Vo—  ▼.  JRickmond,  98  Am.  Deo.  664  et  eeq.,  where  the  qnestiona  involved 
in  the  principal  caae  are  folly  dieoussed. 

Pkbsoiis  Diauno  wira  Municipal  Cobpobatiohs  abi  Bound  to  Know 
the  extent  of  the  powers  of  their  offioem:  Clark  ▼.  Deg  Moinea,  87  Am.  Deo. 

4az. 
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Changing  or  Sidbs  bt  an  Attobnbt  at  Law  Who  has  Repbbsbntbd 
Onb  or  THB  LrnoANTS  at  a  former  trial  of  the  cause  onght  not  to  be  per- 
mitted by  the  oonrt;  and  if  permitted,  this  is  an  irregularity  on  aocoont 
of  which  a  new  trial  should  be  granted. 

Pailubb  or  Client  to  Pat  his  Attornxt  iob  Sbbvicbs  Rendebbd  in 
THB  Cabb  will  not  justify  the  latter  in  appearing  at  subsequent  stages  of 
the  oanse  as  attorney  for  the  adverse  party. 

Frank  W.  Street,  for  the  appellant. 
Edmn  A.  Badgers^  for  the  respondent. 
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FooTE,  C.  Tills  is  an  action  to  recover  damages  alleged  to 
have  been  done  to  the  plaintiff's  mining  claim,  as  is  asserted^ 
by  the  negligence  of  the  defendant,  which  eventuated  in  the 
breaking  of  a  dam,  and  the  overflow  of  the  water  which  it  had 
confined. 

The  jury  trying  the  cause  returned  a  verdict  for  the  defend- 
ant, upon  which  the  court  rendered  judgment,  from  which,  and 
an  order  overruling  a  motion  for  a  new  trial,  the  plaintiff  has 
appealed. 

The  plaintiff  assigns  for  error,  that  the  court,  against  his 
objection,  allowed  an  attorney  and  counselor  at  law  who  had 
formerly  acted  for  plaintiff  in  this  very  case,  when  it  was  pre 
viously  tried,  to  appear  and  act  on  behalf  of  the  defendant  oa 
the  trial  of  the  cause  last  had.  That  attorney  made  this  state* 
ment  regarding  the  matter  in  the  presence  of  the  court,  whil6 
the  trial  was  progressing: — 

''As  the  court  well  knows,  Mr.  Weidekind  [the  plaintiff]  in 
the  first  trial  of  this  case  did  retain  Mr.  Dorsey  and  myself. 
I  drew  the  complaint  and  participated  in  the  first  trial  of  thia 
case  in  this  court.  My  compensation  was  to  depend  upon  my 
success;  as  soon  as  I  had  earned  that  by  our  success,  thia 
plaintiff  saw  fit  to  discharge  me  and  retain  other  counsel; 
with  that  act  of  his  I  have  never  found  fault.  1  have  never 
been  paid  a  cent  by  him  for  my  services.  An  appeal  was 
taken  from  the  judgment  in  that  trial  entered.  A  new  trial 
was  granted  by  our  supreme  court.  A  new  trial  was  had» 
Judgment  was  entered  against  plaintiff.  An  appeal  was 
again  taken,  and  another  reversal  followed.  In  each  of  these 
trials  plaintiff  has  had  other  counsel  than  myself.  I  am  here 
to  assist  Mr.  Rodgers  in  the  trial  of  this  case,  with  all  the 
knowledge  I  have  gained  in  the  three  trials." 

Thereupon  he  did  act  as  an  attorney  and  counselor  on  the 
trial,  sitting  by  and  assisting  the  attorney  of  record,  arguing 
disputed  points  before  the  court,  and  examining  witnesses,  the 
court  having  overruled  the  repeated  objection  of  the  plaintiff's 
counsel. 

This  action  of  the  court  is  contended  to  be  such  an  irregu- 
larity on  its  part  as  prevented  the  plaintiff  from  having  a  fair 
trial.  It  was  within  the  power  of  the  court,  if  satisfied  that 
the  attorney  in  question  had  acted  on  the  plaintiff's  side  of 
the  case  on  the  former  trial,  to  prohibit  his  acting  on  the  other 
side  in  another  trial:  Weeks  on  Attorneys  at  Law,  sec.  120. 

There  can  be  no  doubt  from  the  statement  of  the  attorney  to 
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the  court  that  he  proposed  to  act,  and  it  is  also  certaiu  that 
he  did  act,  as  an  attorney  and  counselor  for  the  defendant  in 
the  trial  of  a  cause  where  he  had  formerly  acted  for  the  plaintiff. 

The  trial  court  had  a  right  and  it  was  its  duty  to  have  for- 
bidden the  attorney  from  changing  sides  in  the  same  suit, 
though  at  different  trials;  for  to  do  otherwise  was  *'  to  defeat 
the  very  purpose  for  which  courts  were  organized,  viz.,  the  ad- 
ministration of  justice":  Wilson  v.  StatCj  16  Ind.  392. 

The  evidence  in  this  case  and  the  statement  of  the  attorney 
himself  was  su£5cient  to  show  the  court  that  his  intention  was, 
for  the  benefit  of  the  defendant,  to  use  at  that  time  all  the 
knowledge  and  secrets  he  had  gained  from  his  former  client 
in  preparing  for  and  conducting  one  trial,  and  observing  and 
watching  the  developments  of  two  others. 

This  court,  speaking  to  such  a  question,  says:  *' We  are  of 
opinion  that  the  court  in  that  case  would  have  restrained  him, 
even  had  he  been  unjustly  discharged,  and  he  was  allowed,  as 
contended,  to  be  employed  by  the  adverse  party.  The  law 
secures  the  client  the  privilege  of  objecting  at  all  times  and 
forever  to  an  attorney,  solicitor,  or  counselor  from  disclosing 
information  in  a  cause  confidentially  given  while  the  relation 
exists.  The  client  alone  can  release  the  attorney,  solicitor,  or 
counsel  from  this  obligation.  The  latter  cannot  discharge 
himself  from  the  duty  imposed  on  him  by  law":  In  re  Cowderyy 
69  Cal.  60;  58  Am.  Rep.  645. 

The  attorney  himself  boldly  avowed  his  intention  so  to  act; 
the  court  permitted  him  to  do  it,  notwithstanding  the  plain- 
tiff's objection.  This  we  think  was  an  error,  and  in  the  ab- 
sence of  any  proof  to  the  contrary,  injury  must  be  presumed 
to  have  resulted  to  the  plaintiff,  whereby  he  was  prevented 
from  having  a  fair  trial  of  his  case. 

We  perceive  no  further  prejudicial  error,  but  for  the  reasons 
indicated,  the  judgment  and  order  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

ATTOBinR  GunroT  Chahos  Sn>ss  m  Gasx.  —  In  caM oilmre Cowdarn^  SB 
Am.  R«p.  544,  an  attorney  who  had  represented  the  dty  aa  ita  official  attor* 
ney,  upon  the  eizpinitiu&  of  his  term  accepted  a  retainer  from  the  partiea  on 
the  other  aide  of  the  caae,  end  the  court  held  that  he  waa  guilty  of  onprofei- 
■iooal  oondncty  and  temporarily  disbarred  him. 
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JuBOMUiT  18  Vom  voR  Wakt  of  JmasDicriON  otxe  vhs  Dinanu5Ti»  if 
the  BommoDB  is  not  personftlly  serred  on  any  of  them,  and  there  u  no 
order  of  the  conrt  or  judge  for  its  service  by  pablication,  and  the  judg- 
ment is  entered  before  the  time  had  elapsed  for  them  to  appear  and  an- 
swer, had  there  been  dae  service  by  publication. 

MonoN  TO  Set  Aside  a  Judgment  is  ▲  DiRscrr,  and  mot  ▲  Oollatirai^ 
Attack  thereon.  ^ 

Judgment  Void  for  Want  of  Jurisdiction  ovxr  Drfehdant  mat  rr 
Set  Aside  after  the  Lapse  of  Twelyr  Years,  on  motion.  The  power 
of  the  court  to  vacate  a  judgment  which  appears  to  be  void  from  an  in- 
spection of  the  judgment  roll  is  inherent.  It  does  not  expire  by  lapse 
of  time,  nor  is  it  restricted  by  section  473  of  the  Code  of  Civil  Prooedure 
of  California,  designating  the  time  within  which  motions  may  be  made 
for  relief  against  judgments  entered  against  a  party  by  mistake,  aoci- 
denty  surprise,  or  excusable  neglect. 

Thr  Execution  of  a  Void  Judgment  will  re  Stated  rt  the  Court. 
Courts  will  not  permit  their  process  to  be  abused  by  attempts  there- 
under to  enforce  void  judgments. 

Most  Effectual  Mode  of  Preventing  Arusr  of  Process  rt  Usino  It 
TO  Enforce  a  Void  Judgment  is  by  extirpating  the  judgment  itself,  — 
by  removing  a  form  which  is  without  substance. 

Action  to  foreclose  the  interest  of  the  defendant,  Greene, 
held  by  him  under  a  certificate  of  purchase  issued  to  him  by 
the  state.  A  judgment  was  entered  against  him  in  1872  by 
default.  In  1883,  F.  A.  Hyde  moved  to  vacate  the  judgment, 
and  certain  proceedings  were  thereupon  taken,  as  shown  in  the 
opinion,  resulting  in  the  denial  of  his  motion;  and  thereafter, 
in  due  time,  he  appealed.  The  appellant,  among  other  points, 
urged  that  the  motion  to  vacate  ought  not  to  be  granted, 
because  it  was  not  made  within  the  time  provided  for  in  sec- 
tion 473,  California  Code  of  Civil  Procedure.  Such  section,  so 
far  as  material,  is  as  follows:  ^'  The  court  may  likewise,  in  its 
discretion,  after  notice  to  the  adverse  party,  allow,  upon  such 
terms  as  may  be  just,  an  amendment  to  any  pleading  or  pro- 
ceeding in  other  particulars;  and  may,  upon  like  terms,  allow 
an  answer  to  be  made  after  the  time  limited  by  this  code;  and 
may,  also,  upon  such  terms  as  may  be  just,  relieve  a  party,  or 
his  legal  representative,  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect;  provided,  that  application  there- 
for be  made  within  a  reasonable  time,  but  in  no  case  exceeding 
six  months  after  such  judgment,  order,  or  proceeding  was 
taken." 
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C,  A,  Storke,  S.  W.  Boutan,  Orestes  J.  OrefUi^  and  Sawyer  and 
Bumetty  for  the  appellant. 

/.  D,  Redding^  Crittenden  Thamtonj  and  S.  S.  Priee^  for  the 
Tespondent. 

Searls,  C.  J.  Thie  is  an  action  to  foreclose  the  interest  of 
defendants,  obtained  by  virtue  of  a  certificate  of  purchase  for 
the  north  half  of  section  28,  township  9  north,  range  32  west, 
San  Bernardino  meridian,  county  of  Santa  Barbara. 

Judgment  was  rendered  in  favor  of  plaintiff.  The  appeal  is 
from  an  order  made  August  17, 1886,  refusing  to  set  aside  the 
judgment. 

The  complaint  in  the  cause  is  entitled  ''People  of  the 
State  of  California  v.  W.  E.  Greene,  John  Doe,  Richard  Roe, 
«t  al." 

It  proceeds  to  aver  that  the  defendant  (without  naming 
him)  located  the  north  half  of  section  28,  township  9  north,  range 
82  west,  San  Bernardino  meridian,  county  of  Santa  Barbara, 
on  the  fifteenth  day  of  October,  1868;  that  on  the  sixteenth 
day  of  November,  1868,  the  said  defendant  purchased  said 
lands,  and  received  a  certificate  of  purchase  therefor,  known 
and  numbered  as  certificate  No.  1191. 

The  complaint  further  shows  that  on  the  first  day  of  Janu* 
ary,  1872,  there  was  due  plaintiff,  as  interest  on  said  oertifi 
cate  of  purchase,  the  sum  of  ninety-eix  dollars,  and  avers  a 
publication  of  the  delinquent  list,  with  notice,  etc.,  as  provided 
by  statute. 

There  is  no  averment  of  ownership  of  this  certificate  except 
as  above  stated,  and  no  allegation  that  the  owner  is  unknown. 

A  summons  issued  to  ''  W.  B.  Greene  et  al.,  defendants," 
dated  September  27,  1872,  which  recited  that  this  action  was 
brought  to  obtain  a  decree  foreclosing  the  interest  of  defend- 
ants *4n  certificate  of  purchase  No.  1291." 

The  summons  was  returned  on  the  same  day  (September 
27, 1872)  by  the  sheriff,  who  certified  that  ''the  same  has  not 
been  served  on  the  defendants,  for  the  reason  that  the  defend- 
ants named  in  said  summons  do  not  reside  in  this  county,  and 
fheir  place  of  residence  is  not  known  to  me." 

On  the  same  day  an  alias  summons  issued,  which  is  a  copy 
of  the  former  summons  except  that  instead  of  being  entitled 
People  etc.  v.  W.  E.  Greene  et  al.,  defendants,  it  is  entitled 
People  etc.  v. '' W.  E.  Greene  and  all  unknown  owners,"  and 
with  the  further  difference  that  it  recites  that  the  action  is 
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brought  to  obtain  a  decree  foreclosing  the  interest  of  defend- 
ants in  certificates  Nos.  1290,  1291, 1395,  and  1396,  etc. 

The  action  was  brought  in  the  district  court,  and  the  Bum- 
nions  notified  and  required  the  defendants  to  answer  within 
ton  days  of  service  within  the  county  (Santa  Barbara),  within 
twenty  days  of  service  without  the  county  and  within  the  dis- 
trict, otherwise  within  forty  days. 

The  record  fails  to  show  any  affidavit  for  publication  of 
summons,  or  order  of  the  judge  or  court  directing  such  publi- 
cation. 

There  is  an  affidavit  of  E.  B.  Boust  as  follows:  — 

'*  State  of  California,  County  of  Santa  Barbara,  m. 

'*  E.  B.  Boust,  being  duly  sworn,  says  he  is  publisher  of  the 
Santa  Barbara  Times,  a  newspaper  published  weekly  in  the 
town  and  county  of  Santa  Barbara,  state  of  California;  that  a 
summons,  a  true  copy  of  which  was  duly  published  in  said 
newspaper  for  four  consecutive  weeks,  to  wit,  from  the  second 
day  of  October,  A.  D.  1872,  to  the  second  day  of  November, 
A.  D.  1872.  "  E.  B.  Boust.*' 

'*  Subscribed  and  sworn  to  before  me  this  thirteenth  day  of 
November,  A.  D.  1872. 

(Seal)  ''A.  S.  Cooper,  Notary  Public. 

"  Piled  November  16,  A.  D.  1872. 

"  F.  A.  Thompson,  Clerk. 
"  By  P.  N.  Gutierrez,  Deputy.'* 

To  this  affidavit  a  printed  copy  of  the  alias  summons  is 
attached,  but  the  affidavit  does  not,  as  may  be  seen,  make  any 
reference  thereto. 

Judgment  by  default  was  taken  against  defendants  Novem- 
ber 21,  1872,  that  is  to  say,  in  less  than  forty  days  after 
service  of  summons,  if  due  service  thereof  is  shown. 

In  June,  1883,  P.  A.  Hyde  moved  on  petition,  showing  him 
to  be  the  owner  of  certificate  No.  1291  by  assignment,  to  have 
the  judgment  set  aside  and  for  leave  to  answer.  His  motion 
was  granted  August  18,  1883,  and  an  answer  was  filed  by 
Hyde  on  the  same  day  setting  up  a  defense  to  the  action. 

On  the  twenty-seventh  day  of  September,  1883,  the  court 
annulled  the  order  of  August  18,  1883,  setting  aside  the  judg- 
ment. This  order,  so  far  as  appears,  was  without  notice  to 
Hyde  or  his  attorney,  and  no  action  was  taken  in  reference  ta 
the  answer  on  file. 

Defendant  Hyde  again,  in  August,  1886,  upon  petition  duly 


Dec.  1887.]  People  v.  Qreene.  451 

verified  (and  settiDg  out  most  of  the  facts  herein  stated)  show- 
ing that  in  1872  he  was  a  resident  of  the  county  of  Alameda, 
etc.,  moved  to  set  aside  the  judgment,  and  the  motion  being 
denied,  brings  this  appeal. 

1.  It  is  apparent  from  the  foregoing  statement  that  the 
judgment  is  void  for  want  of  jurisdiction  bj  the  court  of  the 
person  of  defendants  or  of  any  of  them:  People  v.  AfuUon,  66 
Cal.  396. 

2.  A  motion  to  set  aside  a  judgment  is  a  direct,  and  not  a 
collateral,  attack  on  such  judgment;  hence  errors,  which  might 
be  the  subject  of  review  on  appeal  therefrom,  may  be  consid- 
ered: People  V.  Mullatiy  supra, 

3.  The  important  question,  however,  is  this:  Can  the  supe- 
rior court,  after  the  lapse  of  a  period  of  say  twelve  years 
from  the  entry  of  a  judgment,  set  it  aside,  even  if  void? 

In  Bell  V.  Thompson,  19  Cal.  707,  it  was  said:  "We  think  it 
must  be  considered  as  settled  in  this  state  that  no  motion  can 
be  entertained  by  a  district  court  to  set  aside  a  judgment  on 
any  ground,  including  that  of  want  of  jurisdiction  over  the 
person  of  the  defendant  in  the  action  in  which  the  judgment 
was  entered,  after  the  expiration  of  the  term  at  which  it  was 
entered,  unless  its  jurisdiction  is  saved  by  some  motion  or 
proceeding  at  the  time,  except  in  the  case  provided  for  by 
section  68  of  the  Practice  Act." 

The  case  referred  to  in  the  Practice  Act  is  provided  for  by 
section  473  of  the  Code  of  Civil  Procedure. 

Under  the  former  system  of  practice  in  this  state,  the  de- 
cisions were  numerous  and  quite  uniform  to  the  effect  that 
upon  the  expiration  of  the  term  of  court,  all  power  to  alter, 
change,  modify,  or  annul  judgments  entered  during  the  term, 
or  prior  thereto,  was  lost,  unless  saved  by  some  motion  or 
action  of  the  couri;  during  the  term,  except  as  otherwise  pro- 
vided by  statute.  Under  our  present  system  of  jurisprudence, 
terms  of  court  are  abolished;  and  as  the  rule  cannot  apply 
literally,  it  is  provided  by  section  473  of  the  Code  of  Civil  Pro- 
cedure, above  referred  to,  that  the  relief  which  formerly  could 
be  had  during  the  term  may  be  sought  within  a  reasonable 
time,  which  is  defined  to  be  six  months,  except  in  cases  where 
personal  service  of  summons  had  not  been  had,  in  which  cases 
the  court  may  grant  relief  within  one  year. 

In  Hastings  v.  Cunningham,  35  Cal.  550,  it  was  held  that 
the  rule  indicated  had  no  application,  except  to  final  judg- 
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ments,  and  did  not  apply  while  the  proceedings  remained  in 
fieri. 

So,  too,  it  has  been  held  that  a  judgment  may  be  amended 
after  the  expiration  of  the  term,  where  the  record  furnished 
the  data  for  such  amendment:  Ilegeler  y.  HencleUy  27  CaL 
495;  Bostmck  v.  McEvoy,  62  Id.  502. 

In  Savings  and  Loan  Soc.  v.  Thome,  67  Cal.  53,  a  case  in 
which  the  cause  was  tried  by  the  court,  and  written  findings 
were  not  filed  or  waived,  this  court,  on  appeal,  upheld  an  order 
setting  aside  the  judgment  upon  an  application  made  more 
than  six  months  after  its  entry,  upon  the  ground  that  the  case 
was  not  within  the  purview  of  section  473,  supra. 

In  Wharton  v.  Harlan,  68  Cal.  422,  it  was  held  that  the 
court  may,  after  the  expiration  of  six  months,  set  aside  a 
judgment  by  default,  entered  by  the  clerk,  when  it  appears 
upon  the  face  of  the  judgment  roll  that  the  clerk  had  no  power 
to  enter  it.  In  such  a  case,  it  was  said  section  473  of  the 
Code  of  Civil  Procedure  has  no  application. 

It  is  conceded  by  all  of  the  authorities  that  a  court  will  in- 
terpose to  stay  the  execution  of  a  void  judgment. 

A  judgment  which  is  void  upon  its  face,  and  which  requires 
only  an  inspection  of  the  judgment  roll  to  demonstrate  its 
want  of  vitality,  is  a  dead  limb  upon  the  judicial  tree,  which 
should  be  lopped  off,  if  the  power  so  to  do  exists.  It  can  bear 
no  fruit  to  the  plaintiff,  but  is  a  constant  menace  to  the  de- 
fendant. 

It  is  said  a  court  whose  process  is  abused  by  an  attempt  to 
enforce  a  void  judgment  will  interfere,  for  its  own  dignity,  and 
for  the  protection  of  its  officers,  to  arrest  further  action:  Mills 
V.  Dickson,  6  Rich.  487. 

The  most  effectual  method  of  doing  this  is  by  extirpating 
the  judgment  itself, — by  removing  a  form  which  is  without 
substance. 

In  New  York,  with  a  statute  similar  to  section  473  of  our 
code,  the  courts  have  held  that  the  power  to  vacate  a  judg- 
ment is  inherent,  and  is  not  limited  by  their  code,  which  only 
has  reference  to  ordinary  defaults  {LHnsmore  v.  Adams,  48 
How.  274),  and  that  the  limitation  does  not  apply  to  an  un- 
authorized judgment,  nor  to  a  judgment  entered  without  ser- 
vice of  process:  Simonson  v.  Blake,  20  How.  484;  see  cases 
cited  in  Wharton  v.  Harlan,  supra. 

In  this  last  case,  McKinstry,  J.,  in  commenting  upon  the 
rule  enunciated  in  Bell  v.  Thompson,  snpra^  said:  — 
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''This  technical  rule  as  to  action  during  the  same  term  never 
applied  to  a  pretended  judgment  in  fact  void,  and  could  never 
have  applied  to  statutory  judgments  entered  by  the  clerk, 
which  may  be  entered  in  vacation." 

Section  473,  Code  of  Civil  Procedure,  is  intended  to  apply 
to  cases  where  judgment  has  been  taken  against  a  party  by 
mistake,  accident,  surprise,  or  excusable  neglect;  to  cases  in 
which  the  moving  party  must  move  upon  evidence  de  hors  the 
record;  to  cases  in  which  the  relief  to  be  granted  is  largely 
in  the  sound  discretion  of  the  court,  and  has  no  application  to 
a  pretended  judgment  which  is  shown  by  the  judgment  roll 
to  be  void  for  want  of  jurisdiction,  either  of  the  person  of  the 
defendant  or  of  the  subject-matter. 

In  this  instance,  it  is  true,  the  applicant  moved  upon  a  peti* 
tion  duly  veriiSed,  setting  out  the  facts,  but  the  notice  of  motion 
specified  that  it  would  be  based  "  upon  the  ground  that  the 
papers  on  file  in  said  action  failed  to  show  that  any  affidavit 
was  filed  therein  stating  grounds  for  the  making  of  an  order 
by  said  court  for  the  publication  of  the  summons  in  said 
action,  or  that  any  order  by  said  court  for  the  publication  of 
said  summons  was  ever  made  as  required  by  law,"  and  it  was 
further  stated  that  the  *'  motion  would  be  made  on  the  .... 
papers  on  file,"  etc. 

The  judgment  roll  is  set  out  in  the  transcript,  and  the  cer- 
tificate of  the  judge,  as  well  as  the  stipulation  of  the  attorneys, 
show  that  it  was  used  at  the  hearing. 

By  this  roll  it  appears,  as  before  stated,  that  there  was  no 
personal  service  on  the  defendants,  or  any  of  them,  and  as 
there  is  no  sufficient  affidavit  that  the  summons  was  ever  in 
fact  published,  the  judgment  is  void,  and  should  have  been 
set  aside,  and  a  trial  had  upon  the  complaint  and  answer  of 
Hyde  on  file,  which  answer  was  never  stricken  out  or  dis- 
posed of. 

The  order  appealed  from  is  reversed,  and  the  court  below 
directed  to  set  aside  the  judgment  in  the  cause  rendered  No- 
vember 27,  1872. 

Thb  pringifal  GASBy  foUowing  the  decision  in  People  v.  MuHcm,  65  OaL 
396,  declares  that  a  motion  to  vacate  a  judgment  ia  not  a  coUateral  attack 
thereon;  and  hence,  that  on  each  motion  papers  may  be  considered  and  evi* 
dence  heard  which  constitate  no  part  of  the  judgment  roll,  and  which  are, 
perhaps,  in  direct  conflict  with  that  roll  and  the  matters  of  record  therein 
contained.  In  neither  case  is  the  question  discussed,  though  it  was  neoes* 
decided  in  Peopk  ▼.  MuUan,  mpra. 
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When  the  motioa  is  made  pnniiant  to  eection  473  of  tfao  Codo  of  Ciyil  Pro- 
cedure of  California,  and  like  sections  in  other  codes  or  statates  permitting 
persons  to  make  applications  for  relief  from  judgments  obtained  against 
them  by  fraud,  or  through  their  mistake,  inadvertenoe,  or  excusable  ne^ect^ 
there  can  be  no  doubt  that  "  the  parties  are  at  liberty  to  contradict  the  rec- 
ord, and  to  establish,  by  any  competent  evidence,  the  truth  of  the  facts  upon 
which  their  claim  to  relief  is  based  ":  Freeman  on  Judgments,  sec  100;  Jfe- 
KiiUey  V.  TuUle,  34  CaL  235;  Moaaeux  v.  Bingham^  19  Vt.  457-  In  such  cases 
the  statute,  in  effect,  grants  the  moving  party  a  time  specified  within  which 
to  ask  for  relief  against  a  judgment  which,  unless  such  relief  be  grantedt  It 
binding  upon  and  enforceable  sgainst  him;  and,  for  the  purposes  of  the  mo- 
tion, it  exempts  him  from  the  operation  of  the  general  rule  in  force  in  many 
of  the  states,  that  the  question  of  jurisdiction  must  bo  determined  by  tbs 
record. 

The  principal  case,  however,  did  not  fall  within  the  provisions  of  seetun 
473.  It  was  a  case  in  which  the  defendant  sought  relief,  not  as  a  matter  of 
grace,  or  discretion,  but  of  undeniable  right,  on  the  ground  that  the  court 
had  never  obtained  jurisdiction  over  him,  and  had,  therefore,  no  power  to 
enter  judgment  against  him. 

It  may  be  that  the  judgment  in  the  principal  case  was  void,  and  had  no 
greater  elements  of  strength  to  resist  a  collateral  assault  than  it  had  when 
assailed  directly.  That  such  was  its  character  in  many  states,  and  in  the 
national  courts,  we  have  no  doubt.  The  courts  of  California  have  gone  fur- 
ther than  any  other  in  sustaining  judgments  from  collateral  assault^  in  hold- 
ing  that  questions  of  jurisdiction  must  be  settled  by  the  record,  and  thai 
from  the  record  must  be  excluded  all  papers  and  matters  which  the  stat- 
ute does  not  declare  to  be  a  part  of  the  judgment  roll:  Hakn  v.  Kelly,  94 
Am.  Deo.  742.  Taking  this  case  in  connection  with  the  principsl  case^  it 
follows,  in  this  state,  that  while  a  judgment  might  be  a£Birmed  on  appesl, 
because  the  judgment  roll  did  not  show  any  defect  in  obtaining  jurisdictioiiy 
such  judgment  might  be  vacated  on  mere  motion,  supported  by  evidence  not 
to  be  found  in  the  judgment  roll. 

It  seems  remarkable  that  courts  should  take  such  extreme  grounds  to  pro- 
tect judgments  from  collateral  assault^  in  the  interests  of  innocent  purchasers 
and  others  claiming  title  thereunder,  and  yet  leave  those  interests  exposed  to 
mere  motions  to  be  made  in  the  original  case  at  any  time. 

The  one  remarkable  feature  of  judicial  controversy  as  to  whether  and  when 
Judgments  may  be  collaterally  asasiled  is,  that  there  has  been  little  or  no  dis- 
cussion of  what  is  a  collateral  assault  But  for  the  principal  case,  and  People 
V.  MuUan,  ntpra,  we  should  judge  every  assault  upon  a  judgment  to  be 
collateral  which  was  not  made  either  upon  appeal,  motion  for  a  new  trial,  or 
motion  for  relief  made  during  the  term  at  which  the  judgment  was  rendered, 
or  if,  after  the  lapse  of  such  term,  then  within  the  time  and  for  the  causes 
designated  by  statute. 

The  importance  of  the  question^  what  is  a  collateral  assault,  when  a  judg- 
meat  is  assailed  for  want  of  Jurisdiction,  has  been  greatly  diminished  by  the 
more  recent  decisions^  the  general  tenor  of  which,  as  we  apprehend,  ia,  that 
the  force  of  a  judgment^  whenever  and  wherever  it  is  sought  to  be  enf oroedt 
may  be  destroyed  by  showing  that  the  court  had  no  jurisdiction  over  the  de- 
fendant. In  other  words,  an  attack  upon  the  jurisdiction  is  equally  effidenl^ 
whether  collateral  or  direct:  Bekherr.  Chambers,  6Z  CaL  6139}  Oalphi  v,  Pag$, 
8  Saw.  98;  18  WaU.  860;  Pemiayer  v.  N^,  95  U.  a  714. 
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JusoMENT  IB  NuLUTT  UNLESS  It  ls  Seowk  THAT  THE  Pabtub  Were  either 
eetoally  or  ooostroctively  eerved  with  notice:  MetrHn  v.  WUlkans,  97  Am.  Dea 
456;  and  one  against  whom  judgment  has  been  rendered  without  service,  or 
over  whom  the  court  never  acquired  jurisdiction,  is  entitled  to  have  the  judg- 
ment set  aside:  Dobbins  v.  McNamara,  3  Am.  St  Rep.  626. 

Void  Judgment  mat  be  Vacated  bt  Court  Wkiob  Rendered  It,  at 
any  time,  and  notwithstanding  Upse  of  time:  Olney  v.  Harvey,  99  Am.  Deo. 
.ft32,  and  note  citing  other  cases. 

Proper  Mode  or  Stating  ExBOunoN  Wheje  Issusd  on  Void  Judo* 
MENT  is  by  motion  to  set  the  execution  asidei  Lmeo  v.  Bfoma^  2  Am.  St.  Rep. 
772,  and  note. 
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Judgment  in  Foreclosure,  Description  of  Land  in.  — Where  the  de- 
scription in  the  mortgage,  judgment  of  foreclosure,  and  sheriff's  deed  ii 
of  a  tract  by  metes  and  bounds,  "  excepting,  however,  those  portions  of 
the  above-described  tract  which  are  described  in  those  certain  convey- 
ances executed  by  the  party  of  the  first  part  hereto,  which  are  recorded 
respectively  (giving  the  books  and  pages  of  the  county  records),  to  which 
deeds  and  the  records  thereof  reference  is  hereby  made  for  further  de- 
scription, the  remainder  of  the  tract  which  is  hereby  conveyed  contain- 
ing about  719  acres,"  the  judgment  and  deed  are  not  void.  Crotby  v. 
Dcwd,  61  Cal.  557,  corOra,  is  here  overruled. 

Action  to  quiet  title.  The  defendants  deraigned  title  through 
a  foreclosure  sale,  which  the  plaintiff  insisted  was  void  for  de- 
fects in  description,  which  are  stated  in  the  opinion.  Judg- 
ment for  the  defendants. 

J7.  M.  Smith  and  W.  H.  Clark^  for  the  appellant. 

Chapman  and  Hendrick^  Oraves  and  CfMelvenyj  and  Bicknell 
and  WhiUj  for  the  respondents. 

Templb,  J.  This  case  seems  very  plainly  to  be  within  the 
rule  laid  down  in  Crosby  v.  Dowdy  61  Cal.  557. 

A  tract  of  909  acres  is  described  by  metes  and  bounds,  "ex- 
cepting, however,  those  portions  of  the  above-described  tract 
which  are  described  in  those  certain  conveyances  executed  by 
the  party  of  the  first  part  hereto,  which  are  recorded  respect- 
ively in  book  22  of  deeds,  page  477,  book  32  of  deeds,  page 
113,  book  36  of  deeds,  page  446,  and  book  48  of  deeds,  page 
466,  records  of  Los  Angeles  County,  to  which  deeds  and 
the  records  thereof  reference  is  hereby  made  for  further  de- 
scription; the  remainder  of  the  tract  which  is  hereby  conveyed 
containing  about  719  acres.'' 
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This  deBcription  is  in  the  mortgage,  complaint  on  foreclo* 
closure,  the  decree,  sheriff's  certificate,  and  deed,  and  nowhere 
except  by  the  above  reference  is  there  any  description  given 
of  any  of  the  excepted  tracts. 

The  record  of  the  foreclosure  therefore  contains  no  descrip- 
tion from  which  it  can  be  ascertained  without  such  reference^ 
no  matter  how  familiar  one  might  be  with  all  the  descrip* 
tive  calls  given  as  to  any  specific  portion  of  the  described 
land,  whether  or  not  it  was  conveyed  by  the  mortgage  deed, 
or  whether  the  decree  is  operative  upon  it.  Nor  could  he  tell 
whether  any  portion  of  the  metes  and  bounds  of  the  nine- 
hundred-acre  tract  remains  as  any  portion  of  the  metes  and 
bounds  of  the  seven-hundred-acre  tract. 

This  case  is  attempted  to  be  differentiated  from  Crosby  v. 
Dowd,  aupraj  in  this:  In  Crosby  v.  Dowd  the  only  description  of 
the  property  in  the  complaint  or  decree  was  a  reference  to  three 
deeds  in  the  recorder's  office.  Here  the  mortgage,  complaint,^ 
decree,  certificate  of  sale,  and  sheriff's  deed,  aJike  described  a 
large  tract  of  land  by  metes  and  bounds,  excepting  therefrom 
certain  sold  portions  as  above  stated;  that  is,  in  the  former  case 
reference  is  made  to  the  record  for  a  description  of  the  land 
mortgaged,  while  in  the  case  at  bar  reference  is  made  to  the 
records  for  a  description  of  certain  portions  of  the  described 
tract  which  are  excepted  from  the  effect  of  the  mortgage  and 
decree. 

A  mere  statement  of  this  contention  would  seem  to  go  a  long 
way  toward  answering  it.  There  is  evidently  the  same  inde- 
terminateness  in  regard  to  this  discription  as  in  the  other,  and 
the  sheriff  would  be  no  better  able  to  find  the  land,  or  to  deter- 
mine what  lands  he  should  put  a  purchaser  in  possession  of. 
And  there  is  the  same  possibility  that  when  the  deeds  were  ex- 
amined they  would  be  required  to  be  construed  by  a  court  to 
determine  what  lands  were  included. 

Nor  can  it  be  construed  as  to  the  intent  of  the  mortgagor  in 
the  larger  tract  better  than  in  Crosby  v.  Dowdy  supray  which, 
was  described  as  a  portion  of  the  Santa  Rita  rancho. 

By  express  statement  she  did  not  mortgage  her  interest  in 
the  entire  tract,  and  the  judgment  does  not  profess  to  operate 
upon  her  interest  in  the  entire  tract.  The  judgment  record, 
therefore,  is  not  complete,  but  other  documents  not  in  the 
record  must  be  referred  to  to  ascertain  what  is  the  subject- 
matter  upon  which  the  decree  operates. 

But  I  am  of  the  opinion  that  Crosby  v.  Dowdj  supra^  ought 
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not  to  be  allowed  to  stand.  I  think  I  have  examined  all  the 
cases  cited  in  support  of  the  decision  by  counsel  or  by  the 
court,  and  I  fail  to  find  any  authority  for  holding  the  judg- 
ment void  upon  a  collateral  attack.  It  may  be  admitted  thai 
such  a  decree  is  erroneous,  and  will  be  corrected  if  the  atten- 
tion of  the  court  is  called  to  the  defect  by  demurrer  or  proper 
motion,  or  by  appeal. 

Such  an  amendment  would  be  in  the  interests  of  justice,  and 
for  the  interest  of  both  parties:  for  the  mortgagor,  that  the 
property  sold  with  a  good  description  may  bring  a  better  price, 
and  his  debt  be  paid;  for  the  mortgagee  similarly,  that  he 
may  collect  his  money.  For  these  reasons,  as  well  as  that  the 
writ  may  contain  specific  directions  to  the  officer,  who  is  re- 
quired at  his  peril  to  execute  it,  the  record  of  the  foreclosure 
should  contain  a  perfect  description  of  the  property.  If,  when 
a  writ  is  issued,  it  is  found  that  it  fails  to  describe  any  prop- 
erty, the  sherifif  may  refuse  to  execute  it,  or  the  court,  upon 
application,  may  quash  it,  and  restore  the  party,  if  he  has 
been  dispossessed. 

But  for  what  reason  is  the  judgment  void?  Certainly  not 
for  lack  of  jurisdiction,  either  as  to  the  subject-matter  or  the 
person.  What  nullity  known  and  recognized  by  established 
rules  of  law  is  found  in  this  judgment?  If  any,  it  must  be 
because  it  is  a  proceeding  to  establish  a  lien,  and  there  is  no 
description  of  the  thing  to  which  the  lien  attaches.  But  by 
established  rules  of  evidence,  such  a  reference  is  not  meaning- 
less, and  does  furnish  a  description  of  the  thing.  It  is  ad- 
mitted that  it  is  sufficient,  and  does  amply  describe  the  thing 
in  the  mortgage.  But  it  is  said  that  a  deed  is  evidentiary, 
and  may  be  helped  out  by  other  evidence,  while  a  decree  is 
final  and  determinative.  The  distinction  is  illusory;  but  ad- 
mitting the  difference,  it  has  no  bearing  upon  this  question. 

The  judgment  is  held  void  simply  because  it  is  meaningless. 
This  distinction  admits  that  it  is  not  meaningless,  but  de- 
clares that  it  is  not  sufficiently  explicit  for  the  convenience  of 
the  court  or  its  officer. 

Plainly  the  judgment  is  not  void  for  the  want  of  a  descrip- 
tion which  identified  the  subject  upon  which  the  judgment  is 
to  operate.    But  the  rule  is  unsafe,  and  the  distinction  illusory. 

Here  it  may  be  well  to  call  attention  to  the  fact  that  very 
few  of  the  cases  cited  as  authority  are  cases  like  this,  where 
the  objection  was,  that  the  description  contains  an  express 
reference  to  another  document,  which  must  be  examined  to 
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help  out  the  description.  Most  of  them  were  cases  where,  on 
its  face,  the  description  was  indefinite  or  defective,  and  were 
actions  for  the  recovery  of  specific  property. 

The  trouble  is  said  to  be  that  the  sheriff  may  not  know 
with  certainty  what  land  he  is  to  place  the  purchaser  in  pos- 
session of.  The  same  uncertainty  may,  and  generally  will, 
exist  where  metes  and  bounds  are  given.  The  court  says, 
assuming  that  the  records  can  be  found,  the  descriptive  calls 
may  be  found  indefinite,  so  as  to  render  it  impossible  to  locate 
them.  So,  too,  any  landmarks  called  for  may,  for  aught  the 
court  can  ordinarily  know,  be  impossible  of  location.  The 
call  for  a  pile  of  rocks  on  the  bank  of  a  creek  may  be  very 
uncertain,  while  the  reference  to  the  deed  may  be  definite 
and  clear. 

But  in  a  very  large  class  of  cases  where  metes  and  bounds 
are  given,  it  still  becomes  necessary  to  refer  to  deeds  and  to 
records  to  locate  the  boundaries.  What  is  the  practical  differ- 
ence between  the  case  at  bar  and  one  in  which  a  description 
giving  metes  and  bounds  describes  the  boundary  as  beginning 
at  a  stake  at  the  northeast  corner  of  the  land  conveyed  to 
Smith  by  Brown,  by  deed  executed  so  and  so,  or  a  line  run- 
ning north  to  the  southern  boundary  of  Brown's  land? 

Or  what  is  the  difference  between  this  and  a  description  as 
lot  2,  in  section  2,  etc.,  according  to  the  United  States  land  sur- 
veys? The  lot  could  not  be  found  without  referring  to  the 
plat  in  the  land-office.  The  same  is  true  of  a  description  of  a 
quarter-section  of  land,  according  to  the  system  of  United 
States  land  surveys.  We  take  judicial  notice  of  the  system, 
but  not  of  the  actual  surveys,  and  we  know  that  in  many 
places  there  are  wide  departures  from  the  general  system. 
The  plat  must  be  referred  to  to  find  the  particular  quarter- 
section.  Then  land  is  often  described  by  reference  to  town 
plats,  sometimes  where  the  plat  has  not  become  a  public 
record,  and  the  streets  and  lots  only  exist  on  paper.  The  plat 
must  be  found  to  locate  the  land.  Farms  are  sold  by  refer- 
ence to  subdivision  maps  of  large  ranches.  Now,  is  this  court 
to  hold  that  all  judgments  which  describe  the  land  by  refer- 
ence to  these  things  are  void?  Yet  in  every  one  of  these  cases 
the  descriptions  show  on  their  face  that  some  other  document 
is  referred  to,  and  must  be  examined  to  make  out  the  descrip- 
tion. 

I  cannot  see  how  a  judgment  can  be  pronounced  a  nullity 
for  uncertainty  of  description,  unless  the  court  can  see  that 
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nothing  is  described.  But  here  the  description  is  not  even 
uncertain  or  doubtful.  It  simply  does  not  come  up  to  some 
ideal  standard  laid  down  by  the  courts  as  more  convenient  for 
theft  and  their  officers.  The  true  rule  would  seem  to  be  that 
the  judgment  is  not  void;  that  the  purchaser  must,  however, 
rely  upon  the  description,  and  if  it  be  found  so  defective  when 
tested  by  rules  of  evidence  ordinarily  applied  to  the  subject 
that  nothing  can  be  found,  he  will  fail;  otherwise  he  should 
recover. 

I  admit  that  the  case  of  Crosby  v.  Dowdy  supraj  was  very  ma- 
turely considered,  and  that  it  should  not  be  overruled  unless 
plainly  wrong.  However,  it  is  one  of  those  decisions  under 
which  no  rights  can  have  grown  up;  and  I  think  the  rule  mis- 
takenly laid  down  exceedingly  mischievous.  A  sense  of  justice 
will,  I  think,  if  the  case  be  not  overruled,  impose  upon  this 
court  the  labor  of  differentiating  case  after  case  from  that. 

I  think  the  judgment  should  be  affirmed. 


Wb  Rifobt  thb  PRD^ciPAii  Casb  with  especial  pleasure  becaoae  it  over- 
rales  the  cases  of  BUIy.  Ware,  66  Gal.  ISO,  and  Cnwfiy  ▼.  Dcwd,  61  Id.  667. 
The  latter  case  was  very  fally  considered,  one  or  more  rehearings  having 
been  granted  before  the  final  decision  was  reached.  Among  other  authori- 
ties cited  by  the  court  is  Freeman  on  Judgments,  sec  64.  The  author  of 
that  work  has  never  been  able  to  understand  that  the  language  employed  by 
him  in  that  section  gave  any  support  to  the  view  that  the  descriptive  parts 
of  a  decree,  judgment,  or  sheriff's  deed  need  be  any  more  perfect  in  them- 
selves, or  are  to  receive  any  other  construction,  than  like  parts  of  other  con- 
veyances. It  is  by  no  means  essential  that,  from  a  mere  inspection  of  the 
description,  the  court  should  be  enabled  to  know  what  lands  are  intended. 
The  tract  may  be  designated  by  some  name  not  understood  by  the  court, 
but  perfectly  familiar  to  all  persons  acquainted  with  the  neighborhood  in 
which  the  land  is  situated.  Evidence  may  always  be  received  to  show  the 
signification  of  such  a  name,  or  to  show  that  any  other  descriptive  word% 
though  apparently  meaningless  or  uncertain,  do  in  fact  designate  a  particu- 
lar tract  in  such  a  manner  that  its  identity  would  be  apparent  to  persons 
with  whom  it  is  familiar:  Freeman  on  Executions,  sec.  281;  McPike  v.  All- 
man,  63  Ma  661;  ManhaUr.  Qrtei\fiM,  8  Gill  &  J.  349;  29  Am.  Dec.  669; 
Webster  v.  Blomt,  89  Mo.  60a 

The  deed,  and  in  the  case  of  a  judicial  sale,  the  decree  and  order  of  sale, 
may  refer  to  some  other  paper  or  to  some  record  for  the  purposes  of  descrip- 
tion, so  that  it  is  necessary  to  read  the  paper  or  record  referred  to  to  ascer- 
tain what  has  been  sold  and  conveyed.  Such  references  are  not  unusual  in 
voluntary  ocnveyances;  and  we  believe  deeds  which,  but  for  them,  would 
bo  meaningless,  have  always  been  sustained,  the  description  referred  to  being 
very  properly  treated  as  if  copied  into  the  deed.  A  sheriff's  deed  may  be 
made  certain  by  showing  what  lands  the  defendant  owned:  Colcord  v.  Alex- 
ander, 67  HL  683;  or  by  referring  to  the  mortgage  under  which  the  sale  was 
made:  Keif  v.  OMronder,  29  Ind.  7.    If  the  county  in  which  the  lands  are 
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situate  ia  not  named,  they  will  be  presumed  to  lie  in  the  county  in  which  the^ 
judgment  was  entered  and  the  sale  thereunder  made:  Billing9  ▼.  Kamtakee^ 
67  111.  490. 

The  descriptions  employed  in  Crodfy  v,  Dowd,  wpra,  referred  to  other  in* 
struments  then  on  record,  giving  the  dates  end  places  of  record,  for  the  par- 
poses  of  description.  Upon  looking  at  these  instruments  or  records^  and 
regarding  the  descriptioos  therein  given  as  copied  in  and  made  a  part  of  tb» 
decree  in  Crosby  v.  Dowd,  supra,  its  descriptive  parts  ceased  to  be  meaning- 
less or  ambiguous,  and  became  not  only  certain,  but  capable  of  being  readily 
understood.  We  know  of  no  rule  of  law,  and  no  considerations  of  publia 
policy  or  expediency,  which  require  courts,  in  reading  the  decrees  or  judg- 
ments of  other  courts,  to  refrain  firom  considering,  not  only  all  the  descrip- 
tive words  therein,  but  also  any  reference  which  may  be  made  to  other  public 
records  for  the  purposes  of  description.  That  which  a  court  understands,  or 
may  be  enabled  to  understand,  in  a  deed,  ought  not  to  be  treated  as  meaning- 
less in  a  judgment. 

We  concede  that,  in  judicial  proceedings  which  may  result  in  the  involun- 
tary divesting  of  an  estate,  everything  ought  to  be  made  so  very  clear  and 
certain  as  to  attract  immediate  attention  to  the  property  to  be  sold,  so  that 
even  a  casual  observer  might  at  once  know  what  it  is  that  he  may  have  th* 
privilege  of  bidding  upon.  Every  decree  and  notice  of  sale  ought,  therefore^ 
to  be  perfect  in  itself,  or  as  nearly  so  as  possible.  To  make  it  otherwise  ia 
to  commit  an  error  in  the  exercise  of  existing  power  which  ought  to  be  cor- 
rected in  some  appropriate  mode;  but  it  is  not  a  passing  so  far  beyond  the 
limits  of  the  power  as  to  render  the  act  nugatory,  and  its  correction  unneces- 
sary. 

Since  the  decision  in  the  principal  case,  we  have  no  doubt  that  a  judg- 
ment, decree,  order  of  sale,  and  deed  made  in  pursuance  thereof,  may  %ach 
or  all  refer  to  another  record  for  the  purpose  either  of  describing  a  tract  of 
land,  or  of  showing  what  parts  thereof,  if  any,  are  intended  to  be  omitted 
from  each  description. 


De  Haley  v.  Haley. 

[74  Caupormia,  489.] 
AonOH    lOB    DlYOBOK  ON    THE  OrOUND  OF  CrUBLTT  CoiOCIITXD  BY  HUB- 

BASD,  19  A  Pbior  AcnoN,  by  charging  his  wife  therein  with  unchastity 
prior  to  her  marriage  with  him,  cannot  be  sustained  while  such  former 
action  remains  imdisposed  of,  if  the  charge  made  by  the  husband  in  that 
action  was  material  therein,  because,  if  material,  the  issue  formed 
thereby  must  be  first  tried  in  the  action  wherein  the  charge  was  made. 
Cboss-gomplaints  in  AcnoNs  fob  Divorcb. — The  court  doubts  whether 
the  codes  permit  cross-complaints  in  actions  for  divorce;  and  intimates 
that  while  recriminatory  matter  may  be  shown  by  defendant  as  a  bar  to 
plaintiff's  cause  of  action,  it  may  not  be  the  basis  of  affirmative  relief. 

£f.  Hal$yj  in  propria  personUy  and  David  Lyonj  for  the  ajh 
pellant. 

Hupp  and  Olowner,  for  the  respondent. 
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McKiNSTRY,  J.  The  court  below  should  have  eustained  the 
demurrer  to  the  complaint. 

The  action  is  for  divorce.  The  complaint  avers  the  defend- 
ant was  guilty  of  extreme  cruelt}-,  in  that,  in  another  action, 
brought  by  her  against  him,  he  filed  an  affidavit  containing 
statemeuts  of  want  of  chastity  on  her  part  prior  to  their  mar- 
riage; and  in  that,  in  an  action  brought  by  him  against  her, 
he  filed  a  complaint  charging  that  prior  to  the  marriage  of 
these  parties  she  was  pregnant  by  another  man.  The  com- 
plaint herein  avers  that  the  statements  of  defendant  in  the 
affidavit  and  complaint  referred  to  were  wholly  false  and 
malicious. 

The  complaint  herein  does  not  directly  state  the  character 
of  the  two  actions  mentioned,  or  of  the  issues  made  by  the 
pleadings  in  either.  It  may,  however,  be  inferred  from  the 
allegations  as  a  whole  that  both  were  actions  for  divorce,  — 
the  one  brought  by  the  plaintiff,  the  other  by  the  defendant 
herein. 

The  complaint  does  not  show  what  was  the  particular  mo- 
tion, application,  or  proceeding  in  which  the  affidavit  was  filed, 
nor  does  it  appear  therefirom;  but  the  statements  in  the  affida- 
vit were  relevant  and  material  to  the  issue  presented  on  the 
motion,  application,  or  proceeding. 

There  is  no  averment  that  either  the  action  brought  by  the 
plaintiff,  in  which  the  affidavit  was  filed,  or  the  particular 
proceeding  in  such  action  in  which  the  affidavit  was  filed,  has 
terminated  adversely  to  the  present  defendant,  or  terminated 
at  all.  And  there  is  no  averment  that  the  action  brought  by 
the  defendant  herein  against  the  present  plaintiff  has  come  to 
an  end  in  any  way. 

1.  While  the  action  brought  by  the  wife  for  a  divorce  was 
pending,  and  the  proceeding  in  such  action,  in  which  the 
affidavit  of  the  husband  was  filed,  was  undetermined,  could 
the  wife  bring  the  present  action,  charging  as  an  act  of  ex- 
treme cruelty  the  making  by  her  husband  of  the  statements 
contained  in  the  affidavit? 

2.  While  the  action  for  divorce  brought  by  the  husband 
(defendant  herein)  against  his  wife  (plaintiff  herein)  was  still 
pending  and  undetermined,  could  the  latter  commence  the 
present  action,  and  rely,  as  ground  for  divorce,  upon  fitate- 
ments  contained  in  the  complaint  of  the  husband  showing  fraud 
by  the  present  plaintiff  in  the  contracting  of  the  marriage? 
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The  ayerments  of  the  complaint  in  the  action  brought  by 
the  present  defendant  against  the  plaintiff  herein  were  proper 
in  themselves,  and  if  true,  may  be  the  basis  of  a  decree  for 
divorce.  Whether  true  or  not  true  may  be  the  issue  in  that 
action.  The  present  plaintiff  cannot,  by  alleging  that  the 
averments  of  the  defendant  to  the  other  suit  are  false  and  ma- 
licious, transfer  to  the  present  action  the  trial  of  the  issue  of 
their  falsity.  In  the  action  brought  by  the  defendant,  it  may 
be  adjudicated  that  the  averments  of  his  complaint  are  true. 
The  orderly  administration  of  the  law  demands  of  us  to  hold 
that  this  action  was,  at  least,  commenced  prematurely.  This 
appears  on  the  face  of  the  complaint,  and  the  objection  could 
properly  be  taken  by  general  demurrer. 

Suppose  a  divorce  should  be  sought  by  a  wife  on  the  ground 
of  desertion,  and  the  husband  should  file  ^^a  cross-complaint" 
charging  her  with  adultery;  would  it  be  contended  that  while 
the  suit  was  pending  she  could  commence  and  maintain  an- 
other action  for  divorce  upon  the  ground  that  the  counter- 
charge was  ^' false  and  malicious"?  To  permit  the  trial  by 
anticipation  in  a  new  action  of  an  issue  in  an  action  already 
pending  would  lead  to  confusion,  and  perhaps  to  contradictory 
adjudications,  since  the  evidence  might  not  be  the  same  at 
both  trials. 

True,  in  the  present  action  the  allegation  is,  that  the  aver* 
ments  of  the  complaint  in  the  action  brought  by  the  husband 
were  not  only  false,  but  malicious.  In  the  action  brought  by 
the  husband,  the  truth  of  the  averments  made  by  him  could 
alone  be  in  issue;  if  true,  his  malice  in  making  them  would 
be  an  immaterial  circumstance.  But  the  averment  in  the 
present  complaint  includes  the  question  of  the  falsity  of  the 
husband's  allegations.  However  mu<2h  malice  may  have  en- 
tered into  the  action  of  the  defendant,  the  plaintiff  could  not 
recover  in  this  action  unless  she  proved  his  averments  in  the 
suit  brought  by  him  to  be  false. 

The  objection  to  the  present  complaint  as  to  the  averments 
of  the  defendant  in  the  action  brought  by  him  applies  also  to 
the  allegations  of  the  present  complaint,  with  respect  to  the 
relevant  and  pertinent  statements  on  the  defendant's  affidavit 
filed  in  the  action  first  commenced  by  her. 

It  may  not  be  improper  to  remark  that  it  is  at  least  doubt- 
ful whether  the  codes  provide  for  a  cross-complaint  in  actions 
for  divorce. 
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"  RecrimiaatioD  is  a  showing  by  the  defendant  of  any  cause 
of  divorce  against  the  plaintiff,  in  bar  of  the  plaintiff's  caose 
of  divorce":  Civ.  Code,  sec.  122. 

An  action  for  divorce  is  not  brought  on  the  ^'contract"  of 
marriage,  but  upon  certain  violations  of  duties  or  obligations 
annexed  to  the  status  of  matrimony,  which  are  enumerated  in 
section  92  of  the  Civil  Code  as  causes  for  which  a  divorce  may 
be  granted.  Recriminatory  facts  should  be  pleaded,  but  it 
would  seem  they  are  pleaded  and  proved  as  a  defense  simply, 
and  in  bar  of  the  plaintiff's  cause.  When,  in  bar  of  an  action 
for  divorce,  the  defendant  pleads  the  commission  by  the  plain- 
tiff of  any  of  the  wrongs  mentioned  in  section  92  of  the  Civil 
Code,  and  prays  for  a  divorce,  does  he  seek  affirmative  relief 
*' relating  to  or  depending  upon  the  transaction  upon  which 
the  action  is  brought"?  If  not,  section  442  of  the  Code  of 
Civil  Procedure  does  not  apply  to  actions  for  divorce. 

Nor  is  there  any  general  principle,  independent  of  the  code, 
which  authorizes  a  cross-complaint  in  actions  for  divorce  *'to 
prevent  multiplicity  of  suits."  The  statutes  regulate  the  mat- 
ter in  other  cases,  and  the  law  does  not  so  especially  favor 
actions  for  divorce  as  to  make  them  exceptions  to  a  rule  other- 
wise uniform. 

Judgment  reversed,  and  cause  remanded,  with  direction  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint. 


Thx  fbimoipal  oasb  is  quite  importwit  in  its  intimation  that  there  can 
be  no  cross-complaint  in  actions  of  divorce  nnder  section  442  of  the  Code  of 
Ciyil  Procedure  of  California.  That  section  is  as  follows:  "Whenever  the 
defendant  seeks  affirmative  relief  against  any  party,  relatmg  to  or  depending 
npon  the  contract  or  transaction  npon  which  the  action  is  brought,  or  a£fect- 
ing  the  property  to  which  the  action  relates,  he  may,  in  addition  to  his  an- 
swer, file  at  the  same  time,  or  by  permission  of  the  court,  subsequently,  a 
cross-complaint.  The  croes-eomplaint  must  be  served  upon  the  parties 
affected  thereby,  and  such  parties  may  denror  or  answer  thereto  as  to  the  origi- 
nal complaint." 

OfvuiaBi  Sfioiiibd  nr  Cauvobhxa  Codx  ab  Gbounds  of  Divobob  are 
properly  pleadable  in  bar  one  to  the  other:  CanatU  v.  Cknwni,  70  Am.  Dea 

Tia 
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Estate  op  Rowland. 

[74  Caufornia,  528.J 

In  the  Distribution  of  an  Estate,  Persons  CLADiiira  Adtbbsxlt  to  the 
decedent  cannot  present  their  claims  and  have  property  in  the  hands  of 
the  administrator  turned  over  to  them,  on  the  ground  that  it  belonged 
to  them  and  not  to  decedent. 

ilusBAND,  ON  Settlement  and  Distribution  or  Wife's  Estate,  cannot 
obtain  an  order  that  certain  moneys  in  the  hands  of  the  administrator  be 
turned  over  to  him  as  community  property. 

Distribution  of  Wife's  Estate  cannot  Pbbjudicb  Husband's  Clatm 
that  property  which  the  decree  of  distribution  purports  to  distribute  waa 
iu  fact  community  property,  and  belonged  to  him  as  the  survivor  of  the 
community,  for  tiie  court  has  no  jurisdiction  over  such  property  in  ad- 
ministering the  estate  of  the  wife. 

3/.  6.  Cobb  and  John  ReynoldSf  for  the  appellant. 
A.  N.  Droum^  for  the  respondents. 

Searls,  G.  J.  This  is  an  appeal  from  a  final  decree  of  the 
superior  court  distributing  the  estate  of  Jane  Rowland,  de- 
ceased, and  denying  the  petition  of  appellant,  the  surviving 
husband  of  deceased,  to  have  certain  money  and  property  in 
the  hands  of  the  executors,  declared  community  property  of 
petitioner  and  deceased,  segregated  from  the  separate  property 
of  the  testatrix,  and  delivered  to  him,  instead  of  being  dis- 
tributed to  the  legatees  under  the  will. 

It  appears  from  the  petition  of  the  appellant,  to  which  a 
demurrer  was  interposed  and  sustained,  that  in  1867  the  peti- 
tioner and  testatrix,  who  were  husband  and  wife,  by  an  agree- 
ment between  themselves,  divided  their  community  property; 
that  twelve  thousand  dollars  of  such  property  was  in  the 
hands  of  the  testatrix,  and  was  not  divided,  owing  to  the  fact 
that  petitioner  supposed  it  was  required  to  pay  off  certain 
claims  against  the  common  property. 

The  property  thus  divided  and  thereafter  held  by  the  parties 
in  severalty  as  their  separate  property  was  sold  in  1879  for  one 
hundred  and  eighty-five  thousand  dollars,  and  thereupon  an 
accounting  was  had  between  the  parties,  in  which  petitioner 
claims  the  testatrix  was  improperly  allowed  five  thousand 
dollars  on  account  of  alleged  expanses  incurred  by  her  as  the 
agent  of  petitioner  in  and  about  his  property.  He  now  claims 
these  amounts  with  interest,  amounting  in  the  aggregate  to 
thirty  thousand  dollars,  as  community  property,  to  which  he 
was  entitled  upon  the  death  of  his  wife. 

Deceased  left  a  will,  which  was  duly  admitted  to  probate, 
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whereby  her  property  was  disposed  of,  and  in  which  petitioner 
was  a  legatee  to  the  extent  of  one  dollar. 

It  is  made  the  duty  of  the  probate  court,  or  the  superior  court 
acting  as  such,  to  distribute  the  estate  of  deceased  persons, 
when  ready  therefor,  to  the  heirs,  legatees,  and  devisees,  as 
the  case  may  require  and  as  provided  by  law;  so,  too,  debts 
«nd  demands  against  the  estate  may  be  ascertained,  deter- 
mined, and  paid  as  provided  by  statute. 

The  law  does  not  contemplate  or  provide  for  the  distribution 
of  property  or  money  in  the  hands  of  the  executor  or  admin- 
istrator to  persons  who  may  claim  adversely  to  the  estate,  but 
leaves  all  such  questions  to  he  determined  by  .action  on  behalf 
of  or  against  the  executor.  The  estate  as  distributed  must  go 
to  the  heirs  or  legatees  or  devisees,  or  to  some  of  them,  or  those 
holding  under  them,  and  the  decree,  when  made,  is  condu- 
cive as  to  their  rights,  subject  only  to  be  set  aside,  modified,  or 
reversed  on  appeal :  Code  Civ.  Proc.,  sec.  1666. 

Appellant  does  not  claim  under  or  through  the  estate,  but 
adversely  and  in  opposition  thereto. 

''  Upon  the  death  of  the  wife,  the  entire  community  property, 
without  administration,  belongs  to  the  surviving  husband," 
etc.:  Civ.  Code,  sec.  1401;  Moore  v.  Jones^  63  Cal.  12. 

Under  the  eleventh  section  of  the  act  of  1850,  upon  the 
death  of  the  wife,  one  half  of  the  community  property  vested 
in  her  descendants:  Payne  v.  Payney  18  Cal.  291. 

The  amendment  of  1874,  contained  in  section  1401,  quoted 
above,  has  changed  the  rule  in  this  respeot;  and  as  to  the  com- 
munity property,  the  husband  does  not,  upon  the  death  of  the 
wife,  take  by  succession.  The  estate  in  expectancy  of  the 
wife  in  the  community  property  is  dependent  upon  her  survi- 
vorship; and  in  the  event  of  her  death  before  her  husband,  it 
is  deemed  never  to  have  existed.  If  we  are  correct  in  this, 
the  husband  does  not,  upon  the  death  of  his  wife,  as  to  the 
community  property,  take  by  descent  or  succession,  but  holds 
the  community  property  as  though  acquired  by  himself,  and 
as  if  his  deceased  wife  had  never  existed. 

The  contention  of  counsel  for  appellant,  that  the  claim  of 
the  latter  will  be  concluded  by  the  decree  of  distribution,  ia 
not  tenable.  Under  section  1666,  Code  of  Civil  Procedure,  the 
decree  is  only  made  conclusive  as  to  the  rights  of  heirs,  lega- 
tees, and  devisees.  As  appellant  does  not,  as  to  the  claim, 
come  within  the  category  of  these,  he  will  not  be  bound 
thereby.    He  appears  in  a  twofold  capacity:  1.  As  a  legatee 

Am.  St.  Emt^  Vob  V.  — 10 
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under  the  will,  and  as  to  his  rights  as  such  he  will  be  bound 
by  the  decree;  and  2.  As  a  claimant,  in  his  own  right,  antago> 
nistic  to  the  estate.  In  this  latter  capacity  he  will  be  no  more 
concluded  than  a  third  party  would  be,  who  might  chance  to 
claim  real  estate  adversely  to  decedent  and  his  representatives: 
Freeman  on  Judgments,  sec.  66,  and  cases  cited;  Bath  v.  Vol- 
deZf  70  Gal.  859.  If,  as  may  well  be,  his  demand  only  amounts 
to  a  claim  against  the  estate,  which  should  have  been  pre- 
sented to  the  executors,  it  cannot  alter  the  case  as  presented 
here. 

The  decree  and  order  of  the  court  below  appealed  from  are 
affirmed.  ^ 

OoMMninTr  PBOFnTT,  fftmavRALLYi  See  the  note  to  Oaoke  v.  Br^momi^  8$ 
Am.  Deo.  628  et  eeq. 


ESTATB   OF   SaDOVIOH. 

174  Oauvoshia,  688.1 

BxiouTOR  Who  Sills  Pxbsoit al  Pbofxrit  of  hxb  TisTATeB,  without  am 
Ordxb  Of  CoiUKr,  in  guilty  of  its  oonvertion,  and  beoomee  respoDsible  for 
ite  Talne,  with  legal  interest. 

BzaouTOR  Who  has  RssiaNiD  his  Trust,  Sritlxd  his  Aooounts,  aki> 

RmUVSD  HIS  DUCHARGI,  MAT,  VRVRRTHSLlflS,  BB  CiTXD  bofOTO  the  OOUlt 

by  his  saoceseor,  under  section  1629  of  the  Code  of  Ciyil  Prooednxe  of 
OUif onuA,  end  required  to  aecoiint  for  property  converted  by  him  end 
not  indnded  in  his  former  acconnts. 

SxROiTTOR  HAS  No  RiGHT  TO  GiYB  AwAT  STOCKS  beoaiuM  he  regsidi  them 
as  worthless. 

MxAsuRR  or  Exioutor's  Liasilitt  lOR  Stooks,  Which  Ha  has  Pib- 
MITTBD  TO  BB  SoLD  withont  an  order  of  court,  is  not  limited  to  their 
appraised  nor  to  their  actual  Value,  but  extends  to  the  amount  for  whioh 
they  were  sold,  where  that  exceeds  the  appraised  or  actual  valuAi 

QrBBR  MaOB  AT  THB  InSTANCB  OR  TO  PROMOTB  THB  IfTBRBST  of  SppeUSBl 

will  not  be  reTiewed  on  an  appeal  taken  by  him. 

A.  D,  SpUvaloy  for  the  appellant. 
A.  Comte^  /r.,  for  the  respondent. 

Belghbb,  C.  C.  In  1870, 8.  Martinovich  was  duly  appointed 
executor  of  the  last  will  and  testament  of  L.  Radovich,  de- 
ceased, and  he  continued  to  act  as  such  executor  until  August^ 
1882.  Among  the  assets  of  the  estate  which  came  into  his 
possession  as  executor  was  a  certificate  for  five  shares  of  the 
capital  stock  of  the  San  Francisco  and  Oakland  Railroad  Com- 
pany.   This  stock  was  mentioned  in  the  inventory,  and  was 
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appraised  at  $250.  Martinovich  resigned  his  place  as  ezecn* 
tor  in  1882,  and  J.  L.  Radovich  was  appointed  administrator 
of  the  estate  with  the  will  annexed. 

Martinovich  never  obtained  any  order  for  the  sale  or  dispo- 
sition of  the  stock,  and  never  turned  the  certificate  over  to  his 
successor.  Subsequently,  in  March,  1885,  Radovich,  as  ad- 
ministrator, obtained  an  order  from  the  court  requiring  Martin- 
ovich to  appear  and  render  an  account  under  oath  of  the  five 
shares  of  stock  which  he  had  received  and  held  as  executor. 

To  this  order  Martinovich  answered,  denying  that,  as  exec- 
utor or  otherwise,  he  ever  received  the  five  shares  of  stock  re- 
ferred to,  and  alleging  that  at  the  time  of  L.  Radovich's  death, 
the  stock  was,  and  ever  since  had  continued  to  be,  worthlesSi 
and  of  no  value  whatever. 

A  hearing  was  had  before  the  court,  at  which  Martinovich 
appeared  and  testified  that  he  was  executor  of  the  last  will  of 
L.  Radovich,  deceased,  and  that,  prior  to  November  28,  1878, 
as  such  executor  he  had  the  control  and  possession  of  the  said 
five  shares  of  stock  as  a  part  of  the  assets  of  the  estate,  and 
'Hhat  he  had  indorsed  the  stock  as  such  executor,  and  had  deliv- 
ered the  same  to  A.  D.  Splivalo,  his  attorney  and  agent,  to  sell 
it  for  whatever  he  could,  and  that  witness,  as  such  executor, 
had  filed  accounts,  but  had  never  accounted  for  said  stock,  or 
the  proceeds  of  sale  thereof,  and  that  he  had  been  allowed  by 
the  court  in  his  accounts  and  had  received  from  the  estate  all 
his  commissions,  disbursements,  and  charges,  and  claims  of 
all  kinds,  including  attorney's  fees  in  matter  of  said  estate, 
and  that  nowhere  and  in  no  manner  had  he  accounted  for 
said  shares  of  stock,  but  had  omitted  all  mention  thereof  in 
his  accounts,  as  he  did  not  consider  them  of  any  value;  that 
he  had  never  applied  to  the  court  for  authority  to  sell  the 
stock,  and  that  his  indorsement  of  the  same  and  the  delivery 
of  .the  same  to  said  Splivalo  was  without  order  from  court." 

Splivalo  was  called  as  a  witness,  and  testified  ^'  that  he  had 
been  attorney  for  the  estate  of  L.  Radovich,  deceased,  .... 
and  that  said  Martinovich  had  indorsed  the  stock  as  executor, 
and  told  him  to  sell  it  for  what  he  could  get  and  keep  it  for 
his  services;  that  the  stock  was  not  indorsed  by  any  other 
person  than  the  said  Martinovich;  that  the  stock  was  consid- 
ered of  no  value  whatever,  but  that  witness  sold  it  for  $450 
some  time  prior  to  November  28,  1878;  that  $450  was  not  its 
value,  although  he  got  that  sum  for  it;  that  the  stock  had  no 
value;  that  he  received  the  stock  as  part  compensation  for  his 
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services  in  said  estate;  and  that  if  it  were  not  credited  in  the 
accounts,  it  was  through  forgetfulness.'' 

The  court  found,  among  other  things,  that  the  five  shares 
of  stock  were  indorsed  and  sold  without  any  order  of  court, 
and  were  transferred  to  the  purchaser  thereof  on  the  books  of 
the  corporation  on  the  twenty-eighth  day  of  November,  1873; 
that  the  stock  was  sold  for  $450,  and  that  that  sum  was  its 
market  value  at  the  time  of  sale;  that  neither  the  stock  nor 
the  proceeds  of  the  sale  thereof  were  ever  accounted  for  by 
Martinovich  prior  to  the  filing  of  his  account  in  May,  1885, 
and  that  there  was  no  good  or  any  sufficient  cause  for  his  delay 
in  accounting  for  the  same. 

Thereupon  an  order  was  made  and  entered,  settling  the  ae- 
oount  at  $450,  with  legal  interest  thereon  from  November  28, 
1873,  in  the  aggregate,  $828.92,  and  requiring  Martinovich 
forthwith  to  pay  the  last-named  sum  to  the  administrator  of 
the  estate. 

Subsequently,  on  motion  of  counsel  for  Martinovich,  an 
order  was  made  modifying  the  last-named  order  in  certain 
unimportant  particulars,  and  thereupon  Martinovich  appealed 
from  both  orders. 

1.  We  fail  to  see  that  the  court  erred  in  making  the  first 
order  complained  of.  As  executor,  Martinovich  had  no  right 
to  sell  or  otherwise  dispose  of  the  stock  without  an  order  of 
«ourt  authorizing  him  to  do  so.  When,  therefore,  without 
4my  such  order,  he  caused  the  stock  to  be  sold,  he,  in  legal 
effect,  converted  it  to  his  own  use,  and  became  responsible  for 
its  value,  with  legal  interest  thereon. 

The  claim  that  the  court  had  no  jurisdiction  to  make  the 
order  because  Martinovich  resigned  his  trust  as  executor  in 
1882,  and  then  settled  his  accounts  and  was  discharged,  is  not 
tenable,  for  two  reasons:  1.  The  code  provides  that  ^'when 
the  authority  of  an  executor  or  administrator  ceases,  or  is  re- 
Toked  for  any  reason,  he  may  be  cited  to  account  before  the 
court  at  the  instance  of  the  person  succeeding  to  the  adminis- 
tration of  the  same  estate,"  etc.:  Code  Civ.  Proc.,  sec.  1629; 
and  2.  It  affirmatively  appears  that  he  never  accounted  for  or 
was  discharged  from  the  liability  in  question. 

So  the  claim  that  the  stock  was  considered  worthless,  and 
the  appellant  therefore  rightfully  turned  it  over  to  Splivalo, 
attorney  for  the  estate,  is  equally  untenable. 

The  executor  has  no  right  to  give  away  the  assets  of  the 
Mtate  even  though  he  may  consider  them  worthless,  and  the 
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attorney  has  no  right  to  receive  each  a  gift  from  the  executor's 
hands.  Both  parties  knew,  or  should  hate  known,  such  to  be 
the  law  when  the  transfer  was  made. 

So,  too,  the  claim  that  appellant,  if  chargeable  at  all,  should 
have  been  charged  with  only  $250,  the  appraised  value  of  the 
stock,  is  wholly  without  merit.  The  code  makes  the  executor 
chargeable  with  the  whole  of  the  estate  a.t  the  appraised  value, 
and  with  all  the  interest,  profit,  and  income  thereof,  and  it 
requires  him  to  account  for  the  excess  when  he  sells  any  part 
of  the  estate  for  more  than  the  appraisement:  Code  Civ.  Proc., 
sees.  1613, 1614.  As  the  stock  was  actually  sold  for  $460,  the 
appellant  was  properly  chargeable  with  that  sum,  with  inter- 
est thereon. 

2.  The  appeal  from  the  second  order  cannot  be  considered, 
for  the  reason, — 1.  It  was  made  at  the  instance  of  appellant; 
and  2.  It  was  made  to  promote  his  interests,  and  could  not 
possibly  operate  to  his  prejudice. 

We  conclude,  therefore,  that  both  of  the  orders  appealed 
from  should  be  affirmed. 

The  CouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  orders  are  affirmed.         

Pabtt  will  not  bb  Heard  to  Ck)iiPLAnf  of  an  Obdkb  Madi  at  urn 
Instahcb:  Price  ▼.  Braekemidge,  92  Ma  878. 

SaonoH  1629  of  thb  Cods  of  CttUi  PaaoKDUBiy  referred  to  in  the  opiii« 
ion,  is  as  follows:  "When  the  authority  of  an  ezecntor  or  administntor 
eeases,  or  is  revoked  for  any  reason,  he  may  be  cited  to  acoonnt  before  the 
eonrt,  at  the  instance  of  the  person  sncceeding  to  the  administration  of  the 
same  estate,  in  like  manner  as  he  might  have  been  cited  by  any  person  in* 
terested  in  the  estate  during  the  time  he  was  ezeoator  or  administrator." 

Doubtless  this  section  confers  plenary  power  to  compel  an  accounting  in 
proper  cases;  but  we  see  nothing  therein  which  appears  to  be  designed  to  limit 
or  annul  the  operation  of  previous  judicial  proceedings,  or  to  render  inappli- 
cable the  law  of  re$  jttdkata.  In  the  principsl  case  it  appears  that  the  ezee- 
ntor  had  accounted,  and  his  accounts  had  been  settled.  Such  settlement 
was  a  deoiBion,  and  apparently  a  final  decision,  upon  a  matter  within  the 
jurisdiction  of  the  court,  and  was,  therefore,  upon  principle,  conclusive  that 
the  amount  then  found  to  be  due  from  the  executor  was  the  true  amount. 
Any  subsequent  proceeding  to  show  that  such  amount  was  either  greater  or 
less  was  inconsistent  with  the  prior  adjudication,  and  therefore  not  permis* 
sible:  Freeman  on  Judgments,  sees.  2S4a-287.  The  settlement  relied  upon  aa 
a  bar  in  the  principal  case  was  apparently  tho  settlement  of  a  final  account, 
and  there  was  no  suggestion  that  the  proceedings  resulting  in  such  settle- 
ment were  without  notice,  or  irregular  in  any  respect.  The  decision  seems^ 
therefore,  indefensible  upon  principle,  and  in  defiance  of  the  Code  of  Civil 
Frocedure  and  the  prior  decisions  of  the  court:  Cal.  Code  Civ.  Proc.,  see. 
1667;  ReywM*  v.  Brumagmt  54  Cal.  254;  see  also  note  to  Piooi  v.  BidMe 
Eair^  S6  Am.  Deo.  143-146. 
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Kelly  v.  Central  Pacific  R.  R.  Co, 

[74  Caufokmia,  H7.] 

Fraud  nr  OBTAnrnro  a  Contract  will  Difbat  thb  Riobt  to  Compel  a 
SFBcmo  Pebvorhanck  thereof,  although  the  tnnd  mm  not  prodno- 
tive  of  injury  to  the  defendant.  It  ia  anfficient  that  it  would  rasnlt  in 
an  injury  to  third  persons,  aa  where  one  by  fraudulent  repreaentatioiis 
procured  a  contract  for  the  sale  of  lands  to  him,  which  contract^  Imt  for 
such  representations,  would  have  been  given  to  another. 

Fraud  will  Defeat  a  Suit  fob  SPEcmo  Pervormahce  of  contract  to 
convey  lands,  though  such  fraud  was  not  productive  of  damage  to  the 
vendor  or  to  third  persons,  if  by  the  fraud  the  vendor  was  deceived  aud 
caused  to  enter  into  a  contract  to  which  his  assent  could  not  have  been 
otherwise  obtained. 

Specific  Pebformanob  will  not  be  Decreed  uvLBas  the  CoHTRAor  u 
Free  fbom  Evert  Imfutatioh  of  Fraud  or  Dbobit.  The  contfad 
of  the  party  seeking  specific  performance  must  be  free  from  all  blaniei 


J.  Jf.  FulweUery  and  Hart  and  Whiter  for  the  appellant. 

A.  P.  CatUn^  and  C.  A.  and  F.  P.  TSUiU^  for  the  reepondent. 

Hatns,  C.  Action  for  specific  performance  of  a  contract  to 
convey  land. 

The  Central  Pacific  Railroad  Company,  being  the  owner  of 
large  tracts  of  land  acquired  from  the  federal  government, 
placed  the  disposition  of  the  same  in  the  hands  of  one  of  its 
oflScers,  called  its  land  agent.  The  finding  in  this  r^;ard  is, 
that  '^said  railroad  company,  for  the  purpose  of  disposing  of 
its  lands,  established  a  land  department  and  appointed  a  land 
agent,  who  had  power  to  issue  and  carry  into  efiect  the  circu- 
lars hereinafter  copied.  Said  land  agent  had  full  power  to 
appoint  subordinate  agents,  and  to  distribute  to  them  the  work 
of  the  land  department.'^ 

In  the  exercise  of  his  functions,  the  land  agent  addressed  a 
circular  to  the  public  inviting  settlement  upon  its  vacant 
lands,  and  stating,  among  other  things,  that  '^settlers  and 
actual  occupants  who  in  good  faith  cultivate  and  improve 
lands  belonging  to  either  of  the  companies  will  generally  be 
given  preference  of  purchase  at  the  regular  price." 

It  appears  that  in  the  spring  of  1881,  one  Menger,  who  was 
then  in  occupation  of  the  south  half  of  the  northeast  quarter 
of  section  7,  in  township  13,  range  9  east,  Mount  Diablo  base 
and  meridian,  and  of  an  adjoining  piece,  received  the  above- 
mentioned  circular,  and  certain  verbal  assurances,  and  after 
several  months  sold  and  conveyed  whatever  rights  he  had  to 
one  Cole.    Before  making  the  purchase,  Cole  inquired  of  one 
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Perkins,  the  deputy  of  the  land  agent,  "whether,  if  he  bought 
from  Menger,  he  could  get  the  title  of  the  company  "  to  the 
said  south  half  of  the  northeast  quarter,  and  the  other  land 
which  Menger  occupied.  And  Perkins  "then  gave  him  one 
of  said  circulars,  and  informed  him  that  if  he  moved  upon  the 
land  and  improved  it,  he  could  safely  buy  of  said  Menger,  and 
that  the  railroad  company  would  give  him  the  preference  to 
buy  the  same  at  such  price  as  it  might  fix;  and  said  Cole 
made  said  purchase  under  said  advice,  and  moved  into  said 

Menger's  house  immediately  upon  the  purchase Said 

Cole  moved  upon  said  land,  and  continued  to  reside  upon  it 
and  make  improvements  on  it,  relying  upon  said  circulars, 
and  what  was  said  to  him  by  said  Perkins,  believing  that  he 
would  have  the  prior  right  to  purchase  from  said  railroad  com- 
pany said  land  at  a  price  which  it  might  fix."  In  December, 
1881,  he  filed  his  application  to  purchase  with  the  land  agent; 
but  no  immediate  action  appears  to  have  been  taken  thereon. 

During  all  of  this  time  the  plaintiff,  Kelly,  had  brought 
himself  within  the  terms  offered  by  said  circular  as  to  certain 
adjoining  land,  but  had  never  done  so  as  to  the  land  in  con- 
troversy. It  sufiSciently  appears,  we  think,  that  Kelly  had 
notice  of  Cole's  equities;  for  he  resided  in  the  vicinity,  and  it 
is  found  that  on  one  occasion  he  undertook  to  make  an  entry 
upon  Cole's  possession,  and  commenced  to  erect  "a  small 
board  house"  upon  the  land  in  controversy;  but  Cole  ordered 
him  off;  and  he  left,  and  moved  his  house  away.  He  there- 
fore knew  that  Cole  had  a  claim  to  the  land,  and  by  inquiry 
he  could  easily  have  learned  the  nature  of  such  claim. 

Several  weeks  after  this,  Kelly  filed  with  the  land  agent  an 
application  to  purchase  certain  lands,  including  the  tract  in 
controversy,  and  represented  to  the  land  agent  that  he,  Kelly, 
had  settled  upon  the  same.  The  land  agent,  believing  these 
representations,  entered  into  a  contract  with  Kelly  for  the 
conveyance  to  him  of  this  and  other  tracts,  and  received  from 
him  the  first  payment  therefor.  These  representations  of 
Kelly  were  entirely  false.  The  finding  in  this  regard  is  as 
follows:  "Kelly's  said  representations,  made  by  himself  and 
his  ^tnesses  to  the  land  agent,  were  untrue,  and  he  at  the 
time  knew  that  they  were  untrue,  and  they  deceived  the  land 
agent,  and  induced  him  to  award  to  said  Kelly  said  south  half 
of  the  northeast  quarter;  and  the  land  agent,  but  for  such  de- 
ception, would  not  have  awarded  said  south  half  of  the  north- 
east quarter  to  said  Kelly,  but  would  have  awarded  it  to  said 
Cole." 
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Upon  becomiDg  aware  of  the  deception  which  had  beoD 
practiced  upon  him,  the  land  agent  notified  Kelly  that  he 
could  not  have  the  tract  in  controversy,  and  tendered  him 
back  the  portion  of  his  first  payment  which  applied  to  thai 
tract;  but  did  not  tender  him  back  the  money  applying  to  the 
other  lands  mentioned  in  his  contract.  Kelly  refused  to  receive 
the  money,  and  brought  this  action  to  compel  the  conveyance 
to  him  of  all  the  land  mentioned  in  the  contract  Cole  inter- 
vened, and  prayed  for  the  conveyance  of  the  land  in  contro- 
versy to  him.  The  court  below  decreed  that  the  land  be 
conveyed  to  Cole,  and  Kelly  appeals.  The  evidence  is  not 
brought  up, — the  appeal  being  from  the  judgment,  and  upon 
the  judgment  roll  alone. 

The  point  made  on  Kelly's  appeal  is,  that  the  false  repre- 
sentation was  not  productive  of  injury  to  the  railroad  com- 
pany. And  the  argument  is,  that  there  was  no  injury,  because,, 
in  the  first  place,  it  was  under  no  obligation  to  convey  to  Cole,. 
— the  promise  contained  in  the  circular  being  merely  that 
"  preference  will  generally  be  given  to  settlers,"  in  which  re- 
spect it  differs  from  the  promise  contained  in  the  circular 
considered  in  Boyd  v.  Brinckinj  55  Cal.  427;  and  because,  in 
the  second  place,  the  company  was  willing  to  convey,  and  will 
convey,  the  land  to  Cole  for  the  same  price  that  it  agreed  to 
convey  it  to  Kelly,  and  hence  could  not  be  injured  pecuni* 
arily. 

It  is  deserving  of  serious  consideration  whether,  admitting 
that  Boyd  v.  Brinckin,  supra^  can  be  distinguished  as  contended, 
there  was  not  sufScient  part  performance  of  the  oral  promise 
to  Cole  to  take  the  case  out  of  the  statute  of  frauds  and  entitle 
him  to  a  specific  performance.  But  waiving  this,  we  think 
there  are  two  answers  to  the  argument  for  the  appellant. 

1.  Assuming  the  correctness  of  appellant's  major  proposi- 
tion,— viz.,  that  in  order  to  defeat  a  suit  for  specific  perform- 
ance on  the  ground  of  fraud,  the  fraud  must  be  productive 
of  injury, — it  is  not  necessary  that  the  injury  should  result  to- 
the  vendor.  It  is  sufficient  if  it  would  result  to  third  persons. 
It  is  upon  this  principle  that  the  relief  is  refused  where  the 
thing  to  be  done  would  operate  as  a  fraud  upon  the  public. 
Thus  a  court  will  refuse  to  decree  specific  performance  of  an 
agreement  to  publish  a  book,  purporting  to  be  written  by  one 
person,  but  in  fact  written  by  another:  Post  v.  Marsh,  L.  R.  16- 
Ch.  D.  406.  So,  upon  the  same  principle,  the  relief  is  refused 
where  the  agreement  was  in  fraud  of  the  rights  of  creditors r 
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jS^(.  John  V.  Benedict^  6  Johns.  Ch.  117;  Baldmn  y.  Campfiddj  8 
N.  J.  Eq.  600;  Ryan  v.  -Ryan,  97  111.  40;  or  in  fraud  of  the  rights 
of  other  parties:  Kitchen  v,  Coffyn,  4  Ind.  507.  So  it  is  re- 
fused where  the  act  sought  to  be  enforced  would  operate  to  the 
injury  of  interests  in  remainder:  Fry  on  Specific  Performance, 
p.  *141,  sec.  304;  Thomas  v.  Bering,  1  Keen,  747,  748;  or  to  a 
wife's  right  in  a  homestead:  PhiUips  y.  Stauchy  20  Mich.  383; 
or  to  subsequent  purchasers  from  the  same  yendor:  Curran  y. 
Ilolyoke,  116  Mass.  90;  and  see  Pomeroy  on  Specific  Perform- 
ance, sec.  181.  The  court  will  not  make  itself  an  instrument 
to  carry  out  the  fraud,  whether  the  person  to  be  injured  be  a 
party  to  the  contract  or  not.  It  will  not  assist  the  plainti£P  to 
get  the  benefit  of  the  intervener's  labor  and  improvements 
upon  the  tract  in  controversy. 

2.  But  we  do  not  think  that  in  order  to  defeat  a  suit  for  the 
specific  performance  of  a  contract  to  convey  land,  upon  the 
ground  of  fraud,  the  fraud  must  be  productive  of  damage, 
either  to  the  yendor  or  to  third  persons.  If  the  misrepresenta- 
tion was  intentional,  and  made  for  the  purpose  of  deceiving 
the  yendor,  and  the  vendor  relies  upon  it,  and  was  deceived 
by  it,  and  would  not  haye  entered  into  the  contract  but  for 
the  fact  that  he  was  so  deceived,  then  we  think  a  court  of 
equity  will  not  enforce  the  contract,  whether  it  be  accom- 
panied by  damage  or  not.  So  far  as  this  kind  of  suit  is  con- 
cerned, such  a  misrepresentation  is  material,  although  not 
accompanied  by  damage. 

The  counsel  for  the  appellant  cite  in  this  connection  the 
case  of  Morrison  v.  LodSy  39  Gal.  385,  as  aflirming  the  contrary 
doctrine.  The  report  of  that  case  is  somewhat  obscure.  It 
does  not  show  what  the  representation  was,  nor  whether  it  was 
intentionally  false  or  a  mere  innocent  misrepresentation.  But 
if  the  court  meant  to  decide  that  a  court  of  equity  will  enforce 
a  contract  obtained  solely  through  a  false  and  fraudulent 
representation,  then  we  think  the  decision  is  in  violation  of 
established  principles.  It  is  perfectly  true,  as  stated  in  the 
opinion,  that  an  action  at  law  cannot  be  maintained  for  fraud 
unless  accompanied  by  damage.  It  is  also  true,  as  stated  in 
the  opinion,  that  a  court  of  equity  will  not  set  aside  a  contract 
obtained  through  fraud  unless  it  be  productive  of  injury: 
1  Story's  Eq.  Jur.,  sec.  203.  But  it  is  not  true  that  this  applies 
to  suits  for  specific  performance.  It  is  well  settled  that  a  court 
of  equity  may  refuse  specific  performance  of  a  contract  which 
it  would  not  set  aside:  Morilock  v.  Bulkr^  10  Ves.  308;  Caflvian 
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y.  Homer y  18  Id.  11;  Seymour  r.  Ddancy,  6  Johns.  Ch.  222; 
Jackson  v.  Aahtony  11  Pet.  248;  Barksdaley.  Payne j  Riley,  178; 
Frisby  v.  Ballancej  4  Scam.  299;  Clement  y.  Reidj  17  Miss.  542» 
543;  Taylor  v.  Merrill,  55  IlL  61;  Hilliard  on  Vendors,  445; 
Fry  on  Specific  Performance,  Am.  ed.,  p.  *192,  sec.  427. 

Although  the  court  will  refuse  to  destroy  the  contract,  it 
will  not  further  in  any  way  the  fraudulent  design.  In  such 
cases,  by  an  application  of  the  maxim  that  he  who  comes  into 
equity  must  come  with  clean  hands,  the  court  is  enabled  to 
give  greater  effect  to  the  principles  of  morality  than  can  be 
done  in  ordinary  cases.  The  leading  text-writers  are  agreed 
in  this  view.  Chancellor  Kent,  after  stating  the  general  rule 
that  fraud  must  be  accompanied  by  damage,  and  that  ''there 
are  many  duties  that  belong  to  the  class  of  imperfect  obliga- 
tions,  which  are  binding  in  conscience,  but  which  human  laws 
do  not  and  cannot  undertake  directly  to  enforce,"  goes  on  to 
say:  "  But  where  the  aid  of  a  court  of  equity  is  sought  to  carry 
into  execution  such  a  contract,  then  the  principles  of  ethics 
haye  a  more  extensiye  sway":  2  Kent's  Com.  490.  This  state- 
ment is  adopted  by  Story:  1  Story's  £q.  Jur.,  sec.  206.  So 
Eerr,  in  his  work  on  fraud  and  mistake,  says:  ''  Where  the 
aid  of  a  court  of  equity  is  sought  by  way  of  specific  perform- 
ance of  a  contract,  the  principles  of  ethics  haye  a  more  exten- 
sive sway  than  where  a  contract  is  sought  to  be  rescinded. 
....  Where  a  party  calls  for  specific  performance,  he  must, 
as  to  every  part  of  the  transaction,  be  free  from  every  impu- 
tation of  fraud  or  deceit,"  and  "  must  show  that  his  conduct 
has  been  clear,  honorable,  and  fair":  Kerr  on  Fraud  and 
Mistake,  Am.  ed.,  357,  358.  So  Hovenden  says:  '^  Specific 
performance  of  an  agreement  is  never  compelled  unless  the 
case  is  clear  of  the  imputation  of  any  deception;  the  conduct 
of  the  party  seeking  it  must  be  free  from  all  blame  ":  2  Ho- 
venden on  Fraud,  p.  4;  see  also  Fry  on  Specific  Performance, 
Am.  ed.,  *204.  This  rule  is  embodied  in  section  3391  of  the 
Civil  Code,  which  provides  that  "Specific  performance  cannot 
be  enforced  against  a  party  to  a  contract  ....  8.  If  his  assent 
was  obtained  by  the  misrepresentation,  concealment,  circum- 
vention, or  unfair  practices  of  any  party  to  whom  performance 
would  become  due,"  etc. 

And  it  is  evident  that  such  must  be  the  rule.  To  say  other- 
wise is  to  place  suits  for  specific  performance  on  the  same  level 
with  actions  at  law,  which  is  contrary  to  all  the  authorities. 
If^  therefore,  the  case  of  Morrison  v.  Lods,  eupra,  is  to  be  con« 
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strued  as  afBrming  any  Buch  doctrine,  it  does  not  state  the  law 
correctly.  The  case  of  Board  of  Commiasionera  v.  YowngeVy  29 
Cal.  172,  was  a  suit  to  set  aside  a  contract,  and  not  for  specific 
performance. 

In  the  present  case  the  false  and  fraudulent  representation 
of  plaintiff  was  the  inducing  cause  of  the  contract.  This 
is  apparent  from  the  fact  that  as  soon  as  the  company  dis- 
covered the  fraud  which  had  been  practiced  upon  it,  it  repu- 
diated the  contract.  And  it  is  expressly  found  that  *'  the 
land  agent,  but  for  such  deception,  would  not  have  awarded 
said  south  half  of  northeast  quarter  to  said  Kelly,  but  would 
have  awarded  it  to  said  Cole." 

This  state  of  facts  well  illustrates  the  wisdom  of  the  doc- 
trine which  does  not  insist  upon  measuring  everything  by  the 
standard  of  damage,  but  so  far  as  can  be  done,  allows  parties 
to  determine  what  is  for  their  own  interests,  and  to  contract 
or  refuse  to  contract  accordingly.  It  is  evident  from  the  cir* 
culars  contained  in  the  record  that  it  was  the  policy  of  the 
company  to  encourage  the  settlement  of  its  vast  tracts  of  un« 
occupied  land.  To  carry  out  this  policy,  it  offered  special 
inducements  to  settlers.  It  ought  to  be  allowed  to  fulfill  its 
promises  to  those  who  have  relied  upon  its  good  faith.  It  is 
not  for  one  who  falsely  pretends  to  be  entitled  to  the  benefit 
of  those  promises  to  say  that  it  is  all  the  same  to  the  company 
because  he  pays  the  same  price  as  the  other  would.  The  case 
is  one  where  the  yendor  has  special  motives  for  selling  to  one 
person  at  a  price  which  it  would  not  accept  from  another:  See 
dictum  of  Lord  Eldon  in  Bovmett  y.  Sadler,  14  Ves.  628. 

It  may  be  conceded  in  favor  of  appellant  that  the  company 
did  not  take  the  proper  course  to  rescind  its  contract  with  the 
plaintiff.  Be  that  as  it  may,  he  cannot,  for  the  reasons  stated, 
have  the  aid  of  a  court  of  equity  to  carry  it  out.  His  case 
against  the  company,  therefore,  fails.  And  this  being  so,  he 
cannot  inquire  into  the  correctness  of  the  decree  directing  the 
company  to  convey  to  the  intervener.  For  if  he  is  not  entitled 
to  the  specific  thing,  it  is  of  no  consequence  to  him  what  be- 
comes of  it,  and  he  cannot  concern  himself  with  that  ques- 
tion. We  do  not  regard  the  case  of  Taylor  v.  C.  I\  R.  R. 
Co.f  67  Cal.  615,  as  conflicting  in  any  degree  with  the  above 
positions. 

We  therefore  advise  that,  upon  the  appeal  of  the  plaintiff, 
the  judgment  be  affirmed. 
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The  Court.    For  the  reasons  given  in  the  foregoing  opinion, 
in  the  appeal  of  the  plaintiff,  the  judgment  is  affirmed. 


CouBTS  WILL  RirusB  TO  Spbcitioallt  Ehioeob  OcunmAor  whioh  is 
fnuidalent^  or  is  illegvl,  hard,  or  qnconaciaimbla;  Swkii  ▼.  Oarr,  S  Abl  BL 
Rep.  44,  and  note;  Veih  t.  Okrth,  92  Mo.  97. 
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Wabraitt  on  Statb  Trbasitbt  Patablb  to  a  B^  OB  Obdxb,  is  transfer- 
able so  &r  as  to  authorize  the  holder  to  demand  payment*  and  to  main- 
tain in  his  own  name  an  action  thereon. 

Assiohmbst  and  Dbjyxbt  of  Wabbant  on  Statb  Tbbasubt  is»  in  eqniigr, 
an  assignment  of  the  debt  and  an  authority  to  the  sssigniwi  to  reoehre 
the  money. 

Statb  Tbbastjbbb  must  Pat  Wabbant  Rbgulablt  Drawn  on  HUy 
without  stopping  to  inquire  whether  the  persons  on  aoooont  of  whoas 
claims  the  warrant  was  drawn  have  been  paid  or  not. 

FaiauMrTioN  that  Otfiobb  has  Donb  his  Dutt  applies  in  bsror  of  a  war- 
rant issued  on  the  state  treasury,  and  if  the  warrant  was  impropolj 
issued,  that  hat  must  be  shown  in  order  to  oyeroome  such  premmptica. 

Attorney-general  Oeorge  A.  Johneany  for  the  appellant. 
Beattyy  Densimy  and  Oatman^  for  the  respondent. 

Patbbson,  J.  This  is  a  special  proceeding  to  compel  fh« 
defendant,  the  state  treasurer,  by  mandate  to  pay  a  certain 
warrant  issued  by  the  state  controller.  The  warrant  was  first 
presented  for  payment  to  Hon.  D.  J.  Oullahan,  who  was  at 
that  time  the  treasurer,  and  upon  his  refusal  to  cash  the  same 
this  proceeding  was  commenced.  Judgment  went  for  peti- 
tioner in  the  court  below,  Oullahan  appealed,  and  his  suooes* 
sor,  Herold,  has  been  substituted  as  defendant  herein. 

The  following  is  a  copy  of  the  warrant: — 

"controller's  warrant. 
''$1,218.  Sacramento,  Gal.,  April  10, 1885. 

''The  treasurer  of  state  will  pay  out  of  the  general  fond,  to 
the  order  of  J.  W.  McCarthy,  $1,218. 
''Kind  of  service,  sundries. 
"Liability  accrued  March  8,  1885. 

(Seal)  "John  P.  Dunn,  Controller* 

"No.  8,706. 
"No.  2,001. 
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''Indorsed:  — 

''  Payable  out  of  the  appropriation  for  expenees  of  the  so* 
preme  court,  under  section  47,  Code  of  Civil  Procedure,  thirty* 
sixth  fiscal  year. 
"Indorsed: — 
''  Pay  to  I.  W.  Hellman,  or  order. 

"J.  W.  McCabtht. 
''Isaiah  W.  Hklucan." 

Appellant  claims  that  he  was  justified  in  his  refusal  to  pay 
the  warrant:  1.  Because  it  was  not  issued  to  McCarthy,  clerk 
of  the  supreme  court,  but  to  J.  W.  McCarthy,  individually; 
2.  Because  such  warrants  are  not  negotiable,  and  they  cannot 
be  assigned,  at  least  not  without  an  assignment  of  the  indebt- 
edness; 3.  It  is  not  shown  that  the  parties  with  whom  the 
derk  contracted,  and  to  whom  the  several  amounts  of  the 
account  were  due,  have  been  paid. 

1.  It  is  expressly  stated  in  the  answer  that  "said  warrant 
No.  8,706  was  drawn  in  favor  of  and  delivered  to  J.  W.  Mc- 
Carthy, clerk  of  the  supreme  court,"  The  omission  of  the 
controller,  therefore,  to  describe  the  official  character  of  Mc- 
Carthy in  the  warrant  is  not  material.  The  warrant  shows 
that  it  was  issued  under  section  47,  Code  of  Civil  Procedure, 
which  authorises  the  issuance  of  warrants  to  no  one  except 
the  clerk.  It  was  a  matter  of  record  that  the  account  upon 
which  the  warrant  was  issued  had  been  duly  certified  to  be 
oorrect,  and  that  thereafter  the  amount  claimed  had  been  au« 
dited,  allowed,  and  approved  by  the  board  of  examiners.  The 
treasurer  knew,  as  matter  of  fact,  that  the  McCarthy  named 
in  the  warrant  was  the  clerk  of  the  supreme  court,  knew  his 
signature,  and  unquestionably  would  have  paid  the  warrant  if 
presented  by  McCarthy  himself. 

2.  Appellant  cites  a  large  number  of  authorities  in  support 
of  his  proposition  that  warrants  like  the  one  above  set  forth 
are  not  negotiable,  and  that  a  purchaser  gains  no  greater 
rights  than  the  payee  of  the  warrant  had.  This  may  be  ad- 
mitted, but  what  boots  it?  In  the  leading  case  cited  by  appel- 
lant, Mr.  Justice  Field  says:  "The  warrants  being  negotiable 
in  form  are  transferable  by  delivery,  so  far  as  to  authorize  the 
holder  to  demand  payment  of  them,  and  to  maintain  in  his 
own  name  an  action  upon  them.  But  they  are  not  negotiable 
instruments  in  the  sense  of  the  law  merchant,  so  that  when 
held  by  a  Ixma  fide  purchaser,  evidence  of  their  invalidity  or 
defenses  available  against  the  original  payee  would  be  ex* 
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eluded.  The  transferee  takes  them  subject  to  all  legal  and 
equitable  defenses  which  existed  to  them  in  the  hand  of  such 
payee'*:  Wall  v.  County  of  Monroe,  103  U.  8.  77. 

In  Martin  v.  San  FranciscOy  16  Cal.  285,  it  was  held,  it  is 
true,  that  even  where  there!  was  a  regular  assignment  of  such 
a  warrant  by  the  person  to  whom  it  was  issued,  the  assignee 
could  not  maintain  an  action  upon  it  without  an  assignment 
of  the  original  indebtedness;  but  it  has  since  been  said  that  an 
indorsement  and  delivery  of  the  warrant  would  be  in  equity 
the  assignment  of  the  debt,  and  an  authority  to  the  assignee 
to  receive  the  money:  Dana  v.  San  Franciaco^  19  Id.* 491;  Peo^ 
pie  V.  Gray^  23  Id.  127. 

The  answer  of  defendant  alleges  two  grounds  of  defense: 

1.  That  the  warrant  was  issued  without  authority  of  law; 

2.  That  it  could  not  be  transferred  by  indorsement.  In  what 
respect  it  is  claimed  to  be  without  authority  of  law,  we  have 
not  been  informed.  In  his  brief  appellant  makes  the  follow* 
ing  fair  statement  of  the  case,  which  we  think  is  a  complete 
answer  to  his  first  ground  of  defense. 

"  It  appears  from  the  petition  that  said  warrant  was  issued 
to  the  said  J.  W.  McCarthy  under  the  authority  of  section  47» 
Code  of  Civil  Procedure.  Consequently  the  amount  called  for 
was  to  have  been  disbursed  by  him  as  provided  for  in  said  sec- 
tion. It  also  appears  that  up  to  the  time  of  drawing  the  war- 
rant the  provisions  of  said  section  had  been  complied  with,  and 
that  the  bill  was  approved  for  the  full  amount  by  the  board  of 
examiners.  At  the  time  the  warrant  was  issued,  and  at  the 
time  it  was  presented  for  payment,  there  was  an  appropriation, 
as  provided  in  section  47,  Code  of  Civil  Procedure,  and  said 
appropriation  was  unexhausted. 

"After  the  issuance  of  the  warrant,  said  McCarthy  sold  the 
warrant  to  I.  W.  Hellman  for  a  valuable  consideration,  and 
indorsed  on  the  back  of  the  warrant  the  following:  ^  Pay  to  L 
W.  Hellman  or  order.    J.  W.  McCarthy.' 

"  Said  Hellman  afterwards  sold  the  warrant  to  the  plaintifiT^ 
and  indorsed  the  same  in  blank,  as  follows:  ^Isaiah  W.  Hell- 
man.' The  court  finds  that  both  said  Hellman  and  the  plain* 
tifi*  purchased  said  warrant  in  good  faith  and  for  value." 

3.  It  does  not  concern  the  treasurer  whether  the  parties  to 
whom  the  several  amounts  allowed  in  the  clerk's  account  have 
been  actually  paid.  If  the  clerk  had  presented  the  warrant  in 
person  to  the  treasurer  for  payment,  the  latter  would  not  have 
troubled  himself  with  such  inquiry,  and  we  see  no  reason  for 
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such  an  inquiry  now.  None  of  the  creditors  of  fbe  clerk  un- 
der this  warrant  complain,  and  the  treasurer  can  scarcely  be 
expected  to  constitute  himself  their  guardian. 

If  it  be  conceded  that  the  fact  of  non-payment  by  the  clerk, 
if  shown,  would  be  a  defense  to  this  proceeding,  it  is  sulBScient 
to  say  that  in  this  case  prima  fade  the  warrant  is  good,  the 
presumption  being  that  the  officer  has  done  his  duty;  and  if 
there  are  any  creditors  remaining  unpaid,  it  devolved  upon 
the  defendant  herein  to  prove  the  fact.  No  attempt  was  made 
to  plead  or  prove  it. 

Judgment  affirmed.  ....... 

TmMOwmoa  la,  that  Pubuo  OmosBS  have  properly  perf onned  official 
dntiM:  DtOmcw.  Vom,  92  Am.  Dec  620. 


BioB  V.  Whitmobb. 

[74  Cauvobhul,  61ft.J 
Yjjjd  Imabm  mat  bb  Mads  ov  Land  thxn  nr  PosBisnov  ov  LnsoB'i 
Tksast,  under  an  unexpired  lease;  and  the  leoeor  is  answerable  in  dam- 
agee  to  bia  lessee  if  he  fails  to  dispossess  such  tenant  after  the  expiration 
of  the  first  lease,  and  to  delirer  possession  pursuant  to  the  terms  of  the 
first  lease. 

MbASUKX  OV  DaMAOIS  RlOOTXaABLl  BT  A  LsflSUI  AGAmST  ma  LiBSOB  BOB 

BOT  Purmffo  Hdk  nrco  Pobsbssion  is  the  ndue  of  what  the  lessee  might 
have  made  by  the  use  of  the  leased  property  during  the  term  of  the 


Action  to  recover  damages  for  not  patting  plaintiff  in  pos- 
session of  a  farm,  pursuant  to  a  contract  of  leasiag.  One  of 
the  instructions  given  for  plaintiff  was  to  the  effect  that  if  he 
was  entitled  to  recover  at  all  "he  could  recover  all  he  could 
have  made  on  the  ranch  during  the  year;  that  is,  he  is  en- 
titled to  the  value  of  the  crop  that  might  have  been  raised 
on  the  ranch  during  that  year  by  an  average  former,  less 
the  cost  of  raising,  cutting,  harvesting,  etc.,  the  same,  and 
the  amount  raised,  its  cost  of  raising,  etc.,  its  value,  you 
must  ascertain  from  the  evidence  in  the  case.  In  determining 
the  amount  of  damages  to  be  awarded  plaintiff,  if  you  find  in 
his  favor,  the  jury  should  take  into  consideration  all  the  facts 
and  circumstances  proven  in  the  case;  and  if  you  find  that 
plaintiff  had  the  stock  and  utensils,  etc.,  to  work  and  cultivate 
the  ranch,  or  any  portion  of  it,  without  hiring  it  done,  that  fact 
you  have  a  right  to  take  into  consideration ;  and  taking  all  the 
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facts  into  consideration,  the  plaintiff  is  entitled  to  recover  an 
amount  equal  to  what  he  would  have  made  had  the  contract 
been  carried  out."  The  jury  found  a  verdict  for  the  plaintiff. 
Defendant  moved  for  a  new  trial;  and  from  the  judgment 
against  him  and  the  order  denying  him  a  new  trial,  he  ap- 
pealed. 

W,  L.  Dudley^  for  the  appellant. 

W.  E.  Turner^  and  Freeman^  Bates^  and  Bankin^  for  the  re- 
spondent. 

Belcher,  C.  C.  This  is  an  action  to  recover  damages  for 
an  alleged  breach  of  contract. 

As  stated  in  the  complaint,  the  contract  was  made  by  the 
parties  in  September,  1883,  and  was  for  the  lease  of  a  certain 
ranch  in  Stanislaus  County,  containing  about  960  acres  of 
land.  It  is  alleged  that  the  defendant  agreed  to  and  with  the 
plaintiff  that  he  "  would  rent,  lease,  and  farm-let  to  plaintiff" 
the  ranch  for  the  term  of  one  year  from  September,  1883,  and 
would  forthwith  put  plaintiff  into  possession  thereof,  and 
would  accept  as  rental  therefor  one  fourth  of  all  grain  raised 
on  the  premises  during  the  ensuing  year,  to  be  delivered  to 
defendant  by  plaintiff  at  a  certain  warehouse  in  Ceres.  It  is 
further  alleged  that  plaintiff  then  and  there  agreed  to  accept, 
lease,  rent,  and  hire  said  ranch  from  the  defendant,  and  to 
occupy  and  farm  the  same  on  the  terms  and  conditions  afore^ 
said;  and  that  the  contract  then  and  there  became  mutual 
between  the  parties.  It  is  then  stated  that  plaintiff  owned  all 
necessary  teams  and  outfit  to  cultivate  and  farm  the  ranch, 
and  that  he  at  once  commenced  to  make  preparations  to  en- 
ter upon  the  same;  but  defendant  neglected  and  refused  to 
put  him  in  possession  thereof,  and  on  or  about  the  31st  of 
October,  1883,  informed  him  that  he  would  not  carry  out  the 
terms  of  the  agreement  in  any  particular;  and  that  he  would 
not  lease,  let,  or  jrent  the  ranch,  or  any  part  thereof,  to  him; 
and  that  by  reason  of  such  neglect  and  refusal  plaintiff 
sustained  damages  in  the  sum  of  two  thousand  five  hundred 
dollars. 

The  answer  denies  that  defendant  made  any  contract  to 
lease  the  ranch  to  plaintiff,  as  stated  in  the  complaint;  and 
alleges  that  at  the  time  of  the  supposed  agreement  one  Hans- 
com  was  in  possession  of  the  land  as  a  tenant  of  defendant, 
which  fact  was  well  known  to  the  plaintiff,  and  the  only  agree- 
ment made  was  to  the  effect  that  defendant  would  lease  to 
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plaintiff,  provided  he  succeeded  in  obtaining  posseesion  of  the 
land  from  Hanecom.  It  is  further  alleged  that  at  a  subsequent 
time  both  plaintiff  and  defendant  because  satisfied  that  Hans- 
<^om  could  not  be  dispossessed  in  time  to  rent  the  land  for  the 
ensuing  year,  and  thereupon  all  negotiations  for  leasing  it  were 
abandoned  by  consent  of  the  parties,  and  no  lease  was  made 
-or  entered  into  by  or  between  them. 

The  case  was  tried  by  a  jury,  and  the  verdict  and  judgment 
were  in  favor  of  plaintiff.  The  defendant  then  moved  for  a 
new  trialy  and  hij  motion  being  denied,  has  brought  the  case 
here  on  appeal  from  the  judgment  and  order. 

1.  It  is  now  ii^sisted  for  appellant  that  the  evidence  did  not 
Justify  the  verdict,  and  a  new  trial  should  have  been  granted 
for  that  reason.  We  have  carefully  read  over  all  the  evidence 
flet  out  in  the  transcript,  and  are  of  the  opinion  that  it  did 
justify  the  jury  in  finding  that  the  agreement  constituted  a 
present  lease,  and  was  not  simply  an  agreement  to  make  a  lease 
when  Hanscom  should  be  dispossessed. 

2.  But  if  this  be  so,  it  is  further  claimed  that  the  agreement 
was  void,  and  damages  could  not  be  recovered  for  its  breach, 
because  the  defendant  was  out  of  possession  of  the  premiflee, 
and  the  plaintiff  knew  that  fact,  and  also  knew  that  Hanscom 
would  not  give  up  possession  without  a  lawsuit. 

There  is  nothing  to  show  that  the  land  was  held  adversely 
by  Hanscom;  on  the  contrary,  he  appears  to  have  raited  it 
by  the  year  some  ten  years  before,  and  to  have  held  it  along 
firom  year  to  year  under  his  original  lease.  *But  however  this 
may  be,  the  rule  invoked  is  the  rule  of  the  common  law,  un- 
der which  property  in  the  adverse  possession  of  another  could 
not  be  transferred.  That  rule  has  been  changed  here.  Under 
our  code,  property  of  every  kind,  except  a  mere  possibility  not 
coupled  with  an  interest,  may  be  transferred:  Civ.  Code,  sees. 
1044,  1045.  "A  right  of  re-entry  or  of  repossession  for  breach 
of  condition  subsequent  can  be  transferred  ":  Id.,  sec.  1046. 
'^Any  person  claiming  title  to  real  property  in  the  adverse 
possession  of  another  may  transfer  it  with  the  same  effect  as 
if  in  actual  possession":  Id.,  sec.  1047.  Surely  it  cannot, 
then,  be  said  here  that  a  land-owner  cannot  make  a  valid  lease 
of  his  land  until  all  former  leases  have  expired,  and  the  ten- 
ants have  surrendered  back  to  him  the  possession. 

8.  The  court  instructed  the  jury,  at  the  request  of  the  plain- 
tiff, that  if  Whitmore,  in  September,  1883,  offered  to  rent  the 
ranch  to  Rice  upon  certain  terms,  and  Rice  accepted  such 
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terms,  and  Whitmore  agreed  to  put  Rice  in  poBsession  of  the 
ranch  on  or  before  the  Ist  of  October,  1883,  then  a  valid  con- 
tract  was  duly  entered  into  between  the  parties,  the  terms  of 
which  both  parties  were  bound  to  perform;  and  if  either  party 
refused  or  failed  to  substantially  carry  out  the  terms  of  the 
contract,  such  party  is,  in  law,  liable  to  the  other  in  damages 
for  a  breach  of  the  contract. 

This  instruction  is  said  to  have  been  erroneous,  for  the  rea- 
son that  one  of  the  defenses  to  the  action  was,  that  plaintiff 
and  defendant  became  satisfied  that  Hanscom  could  not  be 
dispossessed  in  time  to  put  in  a  crop,  and  therefore  all  n^o- 
tiations  for  leasing  were  off  and  abandoned  by  consent  of  the 
parties,  that  this  defense  was  a  question  of  tad  to  be  deter- 
mined by  the  jury,  and  was  wholly  ignored  by  the  instruction. 

The  answer  is,  that  the  court  had  already  charged  the  jury, 
as  one  of  the  necessary  elements  of  plaintiff's  case,  that  it 
must  be  shown  that  '^  defendant  refused  or  neglected  to  carry 
out  the  terms  of  the  agreement  against  the  will  of  plaintiff''  i 
and  if  defendant  desired  any  further  or  more  explicit  instruc- 
tion in  reference  to  the  abandonment  of  the  negotiations  for  a 
lease,  he  should  have  asked  for  such  an  instruction.  Not 
having  done  so,  he  cannot  now  be  heard  to  complain  that  ii 
was  not  given. 

4.  It  is  also  claimed  for  the  appellant  that  the  instructions 
upon  the  question  of  damages  were  conflicting,  and  therefore 
erroneoos.  We  are  unable  to  see  any  necessary  conflict  in 
these  instructions.  They  seem  to  us  to  have  stated  the  law 
to  the  jury  quite  fully  and  fairly,  and  without  any  substantial 
error. 

We  conclude,  therefore,  that  the  judgment  and  order  should 
be  affirmed. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 
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lawmuuiiiw  ctat  Dutt  of  Ck>]fif ok  CAB&am  to  m  PiHtHonw  B»- 
QUiRXP  it  "to  ezefdae  the  utmost  ouo,  akill,  and  yigikiioo  to  oany 
plaintiif  laf ely,  and  to  protect  him  against  any  and  all  danger,  from 
whatever  source  arising,  so  far  as  the  same  could,  hy  the  ezeroise  of 
sach  a  degree  of  care  and  vigilance,  have  been  reasonably  seen  and  ^ro* 
vented,**  was  held  to  state  the  law  with  sufficient  aeonraiqy,  under  tho 
circumstances  of  the  case  on  trial 

Oaxbrr  of  Passbngibs  is  mot  am  Imsubib  of  thxib  AnaoLun  flinrr. 
Its  liability  is  limited  by  care  iMid  diligence. 

Dbobxx  of  Cabm  Which  Common  Cabbixb  of  PiMiNonui  must  OBoaefm 

FOB  THKB  SaFRT  19  A  QuXRION  OF  LAW. 

Oabbub  of  Pambnoxbs  must  BzxBom  thb  HiOHnr  RjiAfloirABLi  ami> 
Pbactioablb  Skill,  Cabb,  and  Diuobnob  in  selecting  suitable 
machinery  and  cars,  in  keeping  its  road  in  a  fit  and  proper  oondition, 
both  as  to  manner  of  construction  and  materials  used,  in  using  all  appli* 
aaoes  adopted  for  the  government  of  moving  trains,  and  in  employing 
and  retaining  competent  and  faithful  servants. 

Oabueb  of  Pambngbbs  in  GiTABDUia  Thbm  fbom  Danobbs  Not  Inoi* 
DBNT  TO  Obdinabt  Tbavxl  is  not  required  to  exhibit  as  high  a  degree 
of  care  and  skill  as  in  protecting  them  from  other  dangers.  Hie  carrier 
must,  however,  omit  no  care  to  discover  and  prevent  danger  to  its  pas- 
sengers that  is  reasonable  and  practicable. 

DaoBBB  OF  Cabb  Which  Cabbibb  of  Passbnobbb  must  Emplot  in  Dis- 

OOVBBING    AND    PBBVBNTINO    BaNOBB    NOT    INCIDENT    TO    OrDINABT 

Tbavbl  varies  with  the  circumstances  of  each  particular  case.  In 
many  cases,  if  he  observes  such  ordinary  care  and  diligence  as  a  prudent 
man  would  for  his  personal  safety,  this  will  exonerate  him  from  lia- 
bility. In  other  cases,  it  is  the  duty  of  the  carrier  to  exennse  the  utmost 
eate^  skill,  and  diligence  to  protect  his  passengers  from  danger  and 
injury,  so  far  as  the  same,  by  the  exercise  of  such  care^  skill,  and 
diligenos^  could  have  been  reasonably  and  pmoticably  forssssn  and 
antioipatid  in  time  to  prevent  injury. 
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Carriebs  of  PASSBKaEBs  MUST  IN  No  Ca8B  Exposb  Them  tu  Extra- 
hazardous Dangers  which  might  readily  be  diBCovercd  or  anticipated 
by  all  reasonable,  practicable  care  and  diligence. 

<^4»itTgu    OF  PAaSBNOERS    IS  ANSWERABLE    FOR    INJURIES    InFUCTED  BT  A 

Mob  on  One  of  his  Passenoers,  when  such  mob  consisted  of  striking 
workmen  enraged  against  non-union  men  employed  in  their  stead,  and 
the  existence  of  the  mob,  and  of  its  fierce,  lawless,  and  Tindictive  spirit, 
was  well  known;  and  the  train  was  stopped  at  a  place  where  it  was  not 
required  by  law  to  stop,  and  non-union  men  were  there  taken  into  on* 
of  the  cars,  wherein  a  passenger  was  subsequently  injured  during  aa 
attack  by  the  strikers  on  the  non-union  men  so  admitted  therein. 

Carrier  of  Passenger  is  Chargeable  with  Neoliobnce  if  He  Stops 
HIS  Train  and  Passengers,  in  the  Midst  of  a  Howling,  Revenge- 
ful, Lawless  Mob,  to  take  on  persons  whom  the  mob  are  seeking  aa 
opportunity  to  maltreat. 

Manner  of  Conduoting  Oral  Argument  bbiorb  a  Jury  is  so  much 
within  the  discretion  of  the  trial  oourt  that  the  appellate  oourt  will  not 
review  its  action  unless  manifest  injustice  has  been  dons. 

Action  by  Pillsbury  to  recover  for  injurieB  Buffered  by  bim 
wbile  a  passenger  on  tbe  defendant's  train,  from  a  sbot  fired  by 
striking  workmen  during  an  attack  made  by  them  on  non- 
nnion  workmen  who  had  been  admitted  into  tbe  same  car 
with  plaintiff.  After  tbe  strike  began,  it  became  danger- 
ous for  the  employed  workmen  to  go  to  or  from  the  works 
^  their  employers,  the  Joliet  Iron  and  Steel  Company,  and 
various  modes  of  transportation  were  pursued  for  a  time, 
«nd  then  abandoned.  Whatever  mode  was  employed,  it  was 
necessary  to  have  the  men  protected  by  a  large  police  force, 
^s  they  entered  or  emerged  from  the  works;  and  on  some 
occasions  attacks  were  made  on  the  boat  or  cars  in  which  they 
were  transported.  On  June  1,  1882,.  a  number  of  workmen 
^ere  sent  by  defendant's  train  in  tbe  morning  to  the  works; 
ttnd  they  were  expected  to  return  in  the  evening  by  the  same 
means.  The  facilities  for  protecting  them  did  not  exist  at 
the  regular  station.  The  train  was  stopped  at  the  works.  A 
great  crowd  of  riotous  strikers  had  assembled,  and  their  de- 
meanor was  very  excited,  violent,  and  threatening.  Under 
the  protection  of  policemen  the  workmen  succeeded  in  passing 
from  the  works  and  into  one  of  the  passenger-cars  of  the 
train  without  receiving  any  serious  injury,  though  the  car  was 
istoned,  and  the  glass  in  one  of  its  doors  broken.  About  a  mile 
and  a  half  from  the  works  was  the  Brighton  Park  railroad  cross- 
ing, at  which  point  the  train  was  stopped  as  required  by  law. 
A.  number  of  the  strikers,  anticipating  this  contingency,  had 
ifecreted  themselves  near  by,  unknown  to  defendant's  servants 
«nd  agents,  and  taking  advantage  of  the  stopping  of  the  train. 
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they  rushed  upon  the  car  containing  the  non-union  workmen, 
and  made  a  vicious  assault  upon  them  with  guns,  pistols,  and 
other  deadly  missiles.  During  the  assault  plaintiff  was  shot 
by  a  ball  intended  for  the  non-union  men.  Verdict  and  judg- 
ment for  plaintiff.    Defendant  appealed. 

C.  BechwUh,  George  8.  House^  and  A.  8.  Trude^  for  tl)« 
appellant. 

Oamsey  and  KnoXy  and  C.  C,  8trawnj  for  the  appellee. 

Scott,  J.  Under  the  facts  as  they  must  hare  been  found 
from  the  evidence  by  the  trial  and  appellate  courts,  it  *9 
a  question  of  Mw  what  duty  defendant  owed  to  plaintiff  and 
other  passengers  on  the  train  at  the  time  the  injury  was  in- 
flicted  upon  plaintiff,  and  whether  any  liability  rested  up^n 
defendant.  Upon  these  questions,  the  trial  court  instruct^ 
the  jury,  it  was  the  duty  of  defendant,  as  a  common  carrier  ni 
passengers,  ^*  to  exercise  the  utmost  care,  skill,  and  vigilanon 
to  carry  plaintiff  safely,  and  to  protect  him  against  any  and 
all  danger,  from  whatever  source  arising,  so  far  as  the  samo 
could,  by  the  exercise  of  such  a  degree  of  care  and  vigilance, 
have  been  reasonably  foreseen  and  prevented."  It  is  said  thin 
instruction  does  not  announce  the  law  with  entire  accuracy,-  • 
that  it  required  a  higher  degree  of  care  to  be  observed  by  dr* 
fendant  for  the  safe  carrying  of  a  passenger  than  the  law  im  • 
poses, — and  in  that  respect  was  misleading. 

It  is  freely  conceded  there  is  a  marked  distinction  between 
the  liability  of  a  common  carrier  as  to  freights  and  passengerg. 
As  to  freights,  the  carrier  is  an  insurer,  and  is  obligated  to 
carry  and  deliver  safely,  at  whatever  hazard,  and  from  that 
obligation  it  can  only  be  relieved  by  '*  the  act  of  God  "  or  the 
public  enemy.  But  the  carrier  is  not  an  insurer  of  the  abso- 
lute safety  of  the  passenger  to  be  carried.  Its  liability  in  that 
respect  is  limited  by  care  and  diligence.  What  degree  of  care 
the  common  carrier  must  observe  for  the  safety  of  a  passengei' 
on  its  train,  to  exonerate  it  from  liability  for  injury,  is  a  ques* 
tion  of  law.  The  rule  of  law  is  quite  well  understood,  that  av 
to  the  selection  of  suitable  machinery  and  cars,  the  fitness  of 
the  road,  both  as  to  manner  of  construction  and  materials 
used,  and  in  the  use  of  all  appliances  adopted  for  the  govern- 
ment or  moving  of  trains,  and  as  to  the  selection  and  retention 
of  competent  and  faithful  servants,  the  carrier  of  passengers  is 
obligated  to  use  the  highest  reasonable  and  practicable  skill, 
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care,  and  diligence.  This  principle  of  law  is  not  called  in  ques- 
tion, but  the  argument  is  made,  that  in  guarding  the  passen- 
gers from  dangers  and  perils  not  incident  to  ordinary  railway 
travel,  the  carrier  is  only  to  be  held  to  the  use  of  ordinary  and 
reasonable  care  and  diligence.  The  distinction  taken  is  not 
without  support,  both  in  reason  and  authority.  So  far  as  the 
machinery  and  cars  furnished  for  the  carriage  of  passengers, 
the  fitness  of  the  road-bed,  and  the  competency  and  faithful- 
ness of  the  servants  employed,  and  in  the  use  of  the  best  known 
mechanical  appliances  to  insure  safety  are  concerned,  the  pas- 
senger must  rely  solely  on  the  carrier,  and  can  do  nothing  to 
insure  his  personal  safety.  It  is  for  that  reason  the  carrier,  in 
this  respect,  is  obligated  to  the  highest  reasonable  and  practi- 
cable skill  and  diligence.  The  safety  of  passengers  requires 
the  strict  and  rigid  observance  of  this  rule  against  all  carriers, 
by  rail  or  otherwise;  but  as  to  dangers  and  perils  not  incident 
to  ordinary  perils  by  any  mode  of  travel,  the  rule  of  liability 
imposed  upon  the  carrier  of  passengers  by  law  is  less  stringent. 
The  carrier,  however,  must  omit  no  care  to  discover  and  pre- 
vent danger  to  a  passenger  or  passengers  that  is  reasonable 
and  practicable.  The  public  exigency  and  security  demand 
this  much  of  the  carrier  at  all  times  and  under  all  circum* 
stances.  It  is  the  duty  of  carriers  by  rail  to  preserve  order  in 
their  carriages^  and  to  protect  passengers  from  all  dangers, 
from  whatever  source,  arising  on  their  trains,  whether  from  the 
<langerous  and  violent  conduct  of  other  passengers  or  other- 
"wise.  To  this  end^  all  conductors  in  this  state,  while  on  duty 
on  their  respective  trains,  are  invested  by  statute  with  police 
power.  With  regard  to  danger  and  hazard  to  travel  arising 
otherwise  thati  on  the  train,  and  not  incidents  of  such  travel^ 
the  degree  of  care  to  be  observed  to  discover  and  prevent  all 
danger  to  and  consequent  injuries  to  passengers  must  depend 
in  a  large  measure  on  the  attendant  circumstances.  No  doubt 
in  many  cases^  if  the  carrier  observes  ordinary  care  and  dili- 
gence to  discover  and  prevent  injury  to  passengers,  such  as 
any  prudent  person  would  do  for  his  own  personal  safety,  it 
will  be  exonerated  from  liability.  In  other  cases  and  under 
other  circumstances,  it  will,  no  doubt,  be  the  duty  of  the  car- 
rier to  exercise  the  utmost  care,  skill,  and  diligence  to  protect 
the  passengers  from  danger  and  injury,  so  far  as  the  same,  by 
the  exercise  of  such  care  and  skill  and  diligence,  could  have 
been  reasonably  and  practicably  foreseen  and  anticipated  in 
time  to  prevent  injury.    In  no  case  must  the  carrier  expose 
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the  passenger  to  eztrahazardoas  dangers  that  might  readily 
be  discovered  or  anticipated  by  all  reasonable,  practicable  care 
and  diligence.  It  is  upon  this  latter  principle,  if  at  all,  that 
defendant  can  be  held  liable  for  the  personal  injuries  received 
by  plaintiff.  So  far  as  any  question  of  fact  is  involved,  it  will 
be  presumed  it  was  found  against  defendant  by  the  trial  court. 
There  is  some  evidence  that  would  warrant  the  jury  in  find- 
ing defendant's  servants  were  fully  advised  it  was  a  danger- 
ous service  to  take  off  and  put  on  the  non-union  workmen  at 
the  dock-gate.  It  must  have  been  found  they  knew  a  desper- 
ate and  wicked  mob,  consisting  of  great  numbers,  was  organ- 
ized there  to  prevent,  at  all  hazard,  whatever  the  consequences 
might  be,  the  taking  od  of  these  men,  and  that  it  could  only 
be  done  by  the  aid  of  a  powerful  and  efficient  police  force. 
Prior  to.the  time  the  plaintiff  was  injured,  the  box-cars  con- 
taining these  laborers  had  been  assailed,  and  it  might  reason- 
ably have  been  inferred  the  danger  to  passenger-cars  on  the 
same  account  was  imminent,  and  common  prudence  should 
have  induced  the  taking  of  extraordinary  precautionary  meas- 
ures. It  could  have  been  readily  ascertained,  upon  the  slight- 
est inquiry,  the  fury  of  the  mob  had  in  no  degree  abated. 
Beasonably,  it  might  have  been  inferred  it  would  be  dangerous 
to  continue  to  take  and  put  off  the  laborers  in  the  midst  of 
that  lawless  assemUy  of  rioters.  Even  ordinary  care  would 
have  discerned  the  danger.  Under  the  circumstances,  the  law 
would  charge  defendant  with  negligence  in  stopping  a  train 
filled  with  passengers,  in  the  midst  of  a  howling,  revengeful,^ 
lawless  moby  to  take  on  persons  whom  the  mob  were  seeking 
an  opportunity  to  maltreat.  The  defendant  was  under  no 
legal  obligation  to  stop  its  train  at  the  point  in  question,  as  it 
was  not  a  station  designated  for  that  purpose.  To  do  so  was 
a  needless  and  unwarrantable  exposure  of  the  lives  and  per* 
sons  of  passengers  to  imminent  peril.  This  train,  filled  as  it 
was  with  men,  women,  and  children,  as  it  may  be  presumed 
it  was,  stopped  at  a  point  not  a  station,  in  the  midst  of  a  fierce 
mob,  and  the  objects  of  its  vengeance  taken  into  the  same  car 
with  passengers.  This  was  unwise  and  hazardous  in  the  ex- 
treme, to  say  the  least  of  it.  At  all  events,  the  offensive  per- 
sons should  have  been  placed  in  a  car  to  themselves,  where 
they  could  have  been  protected  or  could  have  protected  them- 
selves, without  danger  to  regular  passengers  who  had  not 
previously  been  advised  as  to  the  danger  to  be  encountered. 
Some  of  the  passengers,  it  seems,  were  advised  by  the  conduc- 
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tor  it  would  be  dangerous  to  remain  in  the  smoking-car,  where- 
the  laborers  were  to  be  received;  but  plaintiff  was  not  so  ad- 
vised. 

It  is  said  none  of  the  officers  had  any  knowledge  the  rioters- 
intended  to  or  had  any  purpose  to  attack  defendant's  passen- 
ger train  at  Brighton  Park  or  elsewhere,  or  at  that  or  at  any 
other  time.  That  is  no  doubt  true.  Had  the  officers  of  the 
road  been  informed  the  rioters  purposed  an  attack  on  the  pas- 
senger train  of  defendant,  at  Brighton  Park  or  elsewhere,  it 
would  have  been  criminal  negligence  to  have  exposed  the  pas- 
sengers to  such  peril  without  a  sufficient  police  protection,  and 
which  would  have  been  inexcusable  for  any  reason  or  upos* 
any  ground.  No  such  negligence  can  be  imputed  to  defend 
ant  under  the  facts  of  this  case.  But  defendant  ought  rea 
sonably  to  have  anticipated  the  mob  might  attack  its  train  t<^ 
reach  the  object  of  their  vengeance,  so  soon  as  it  had  passed 
from  the  protection  of  the  police,  and  precautionary  measures 
should  have  been  taken.  Such  a  thing  was  likely  to  occur  at 
any  near  distance  from  the  centrnl  point  of  the  disturbance. 
A  like  attack  had  been  made  prior  to  that  time,  two  mile» 
distant,  upon  the  laborers  that  had  been  carried  in  the  box- 
car. On  this  occasion  the  mob  seems  to  have  been  more  vio- 
lent than  usual,  and  the  utmost  care  and  vigilance  should 
have  been  taken  to  prevent  the  injury  to  passengers.  The 
verdict  is  a  sufficient  warrant  for  the  conclusion  reasonable 
precautions  were  not  observed. 

Some  criticism  is  made  on  the  instruction  given,  in  the  use 
of  the  word  ''such,"  and  in  the  use  of  the  words  ''care,  skill, 
and  diligence,"  but  the  distinction  taken  in  this  respect  is  toa 
subtile  to  be  warranted  by  any  fair  reading  of  the  instruction. 
After  a  most  careful  consideration,  it  is  thought  the  first  in- 
struction given  for  the  plaintiff,  of  which  complaint  is  made,, 
states  the  law  applicable  to  the  facts  of  this  case  with  sufficient 
accuracy,  and  there  is  no  just  ground  for  complaint  on  that 
score.  It  might  be  that  in  another  case,  where  the  facts  are 
materially  different,  the  instruction  would  not  be  applicable, 
and  might  be  held  to  impose  a  degree  of  care  and  skill  not 
enjoined  by  the  law. 

What  is  said  of  the  first  instruction  is  sufficient  to  dispose 
of  the  objections  to  the  other  instructions,  and  they  need  not 
be  further  discussed.  It  may  be  conceded  the  fifth  instruction 
of  the  series  given  for  plaintiff  is  in  some  respects  slightly  in- 
accurate, but  not  seriously  so.     The  injury  suffered  by  plain- 
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tiff  is  60  Berious  in  its  conBequences  the  judgment  in  bis  txnxt 
ought  not  to  be  reversed  for  any  mere  subtile  objection  to  an 
instruction  not  warranted  by  the  substantial  justice  of  the 
case. 

Objections  are  also  taken  to  the  refusal  of  the  court  to  give 
a  number  of  instructions  asked  by  defendant,  and  to  the  modi* 
fication  of  others  by  the  court.  It  is  seen  the  instructions  for 
defendant  are  quite  numerous,  and  state  the  law  very  favor- 
ably to  the  defense  sought  to  be  made.  It  may  be  conceded, 
as  is  done,  that  some  of  the  instructions  refused  might  have 
been  with  propriety  given,  had  not  others  been  given  contain- 
ing substantially  the  same  proposition.  The  court  was  under 
no  duty  to  repeat  the  same  thing,  although  expressed  in  diA 
ferent  language  and  differently  formulated.  It  would  hav« 
aided  in  no  proper  way  the  defense  defendant  was  endeavor* 
ing  to  make. 

It  is  assigned  for  error  the  court  permitted  counsel,  in  his 
closing  argument,  to  make  statements  of  facts  not  in  evidence, 
to  the  prejudice  of  defendant,  and  to  address  the  jurors  by 
name,  and  to  propound  questions  to  them,  and  receive  answers 
to  such  questions,  against  the  objection  of  defendant  It  may 
be  counsel  indulged  in  intemperate  language  not  justified 
by  anything  in  the  case;  but  the  manner  of  conducting  the 
oral  argument  before  the  jury  is  so  much  within  the  discretion 
of  the  trial  court  that  this  court  will  hesitate  to  interfere,  unlesii 
it  should  appear  manifest  injustice  was  done.  It  is  the  duty 
of  the  trial  court  to  require  counsel  to  keep  always  within  tha 
bounds  of  propriety,  and  to  be  mindful  of  the  rights  of  othem 
who  are  not  permitted  in  that  presence  to  make  reply. 

The  judgment  of  the  appeUate  court  will  be  affirmed. 

Maobudeb,  J.,  delivered  a  diBsenting  opinion,  in  which  Mr.  Chief  Jnotifie 
Sheldon  conciUTed.  This  opinion  was,  in  the  first  instance,  approved  by  a 
majority  of  the  conrt;  trat  on  rehearing  was  supplanted  by  tlie  opinion  of 
Mr.  Justice  Scott.  The  dissenting  opinion  denied  that  the  taking  on  de- 
fendant's cars  of  the  non*nnion  workmen  was  an  act  of  negligence,  and  in- 
sisted that  it  was  a  dnty  which  the  defendant  was  bound,  or  at  least  entitled, 
to  discharge.  There  existed  no  right  to  exclude  these  men  from  the  cars. 
They  did  not  belong  to  any  class  which  the  carrier  was  entitled  to  exclude. 
They  had  committed  no  wrong  whatever;  and  the  fact  that,  while  guilty  of 
no  onlawfnl  or  dishonorable  act,  they  had  incurred  the  hatred  and  were 
likely  to  suffer  from  the  violence  of  lawless  and  wicked  men,  did  not  require 
the  defendant  to  refuse  to  receive  them  on  its  train,  and  thereby  abandon 
them  to  the  fury  of  the  mob.  With  respect  to  the  point  that  the  non-union 
men  were  taken  on  the  train  at  a  point  which  was  not  a  regular  station,  it 
was  answered  by  saying  that  the  defendant  had  the  right  to  stop  there, 
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whether  obliged  to  do  bo  or  not;  that  by  a  special  contract  betweau  the 
Joliet  Iron  and  Steel  Company  and  the  defendant^  made  some  weeks  prior  to 
June  1,  1882,  the  latter  had  agreed  to  stop  at  the  works  for  the  men,  and 
had,  therefore,  become  obligated  to  do  so;  and,  finally,  that  the  defendant 
was  not  required  to  carry  force  adequate  to  protect  its  passengers  from  mobs; 
citing  PUUburgh  etc  R.  R.  v.  Hind$t  91  Am.  Bea  224;  Shrnnont  t.  Hew  Btd- 
ford  eU.  Steamboat  Co.,  03  Id.  99. 

OoimoK  Carriers  ars  not  IvsiTRKRa  of  thx  Satbtt  of  Passbnocb^, 
bnt  are,  nevertheless,  boand  to  use  the  highest  degree  of  care  consistent  with 
the  mode  of  transportation:  Sawyer  ▼.  Hannibal  etc  R.  R.  Co.,  90  Am.  Dea 
382;  Simmons  v.  New  Bedford  etc  Steamboat  Co.,  93 Id.  99;  Iforr&epr,  Wiggme 
F.  Co.,  97  Id.  402,  and  notes;  and  to  that  end  are  bound  to  use  the  highest 
reasonable  degree  of  care  in  the  selection  and  maintenance  of  cars  and  mate- 
rials, and  in  nuuntaining  a  safe  roadway:  Curtia  v.  Roeheeter  etc  R.  R*  Co,, 
75  Id.  258,  and  note  thereto;  and  see  the  extended  note  to  Hegeman  ▼.  Wett- 
em  R.  R.  Corp.,  64  Id.  521^28. 

OoxMON  Carribr  was  Held  not  Liabls  fob  Injurt  Caused  bt  Mob 
roshing  upon  cars  and  attacking  passengers,  iu  Pittafmrgh  etc  R.  R.  Co.  v. 
Hkuts,  91  Am.  Dec.  224;  but  it  is  said  by  the  court  that  if  the  persons  man- 
aging the  train  could  have  prevented  the  injury  (as  they  might  have  done  in 
the  principal  case),  the  carrier  would  be  liable. 

Action  of  Trial  Court  in  Givino  Conclusioh  of  Aboumxnt  to  one 
side  or  the  other  is  not  reviewable  on  appeal:  Blume  T.  HdHman,  2  Am.  St. 
Rep.62& 
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MaoBAKio^  Lmr  is  Ordinarily  Limitkd  to  thx  Intirrst  of  the  person 
for  whom,  or  at  whose  instance,  the  materials  were  furnished  or  the 
labor  performed. 

Mbobanio's  Likn  Prxvails  ovbr  That  of  a  Vendor,  and  Attacidss  to 
HIS  Titlr  where  he  has  not  conveyed  the  property,  if  the  contract  of 
sale  provided  that  the  vendee  should  go  on  and  build  upon  the  premises. 
The  only  reasonable  construction  of  this  provision  is  that  the  purchaser 
was  tbereby  authorized  by  the  vendors  to  contract  for  the  erection  of  a 
building  on  lands  to  which  they  held  the  legal  title. 

James  R.  Mann^  for  the  appeUants. 
James  Leddy^  for  the  appellee. 

Craig,  J.  This  was  a  petition  for  a  mechanic's  lien,  brought 
by  John  A.  Connelly  against  John  G.  Sharp,  Charles  M. 
Henderson,  and  Wilber  S.  Henderson.  On  the  hearing,  the 
superior  court  found  that  there  was  due  the  petitioner  $507, 
for  which  sum  he  was  entitled  to  a  lien  on  the  premises  as 
against  all  of  the  defendants,  and  a  decree  was  rendered 
requiring  the  defendants,  John  G.  Sharp,  Charles  M.  Ilender- 
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son,  and  Wilbcr  S.  Henderson,  to  pay  petitioner  said  sum 
within  ninety  days,  and  in  case  the  defendants  should  make 
default  in  the  payment  of  the  money,  the  master  in  chancery 
ffas  directed  to  sell  the  premises,  and  all  the  interest  therein, 
)f  John  G.  Sharp,  Charles  M.  and  Wilber  S.  Henderson.  The 
decree  also  directed  the  master  to  pay,  from  the  proceeds  of 
the  sale,  first,  the  costs  of  the  proceeding;  second,  the  debt  of 
petitioner,  and  pay  over  the  surplus  to  C.  M.  and  W.  S.  Hen- 
derson. The  two  Hendersons  excepted  to  the  decree,  and  for 
the  purpose  of  reversing  it  appealed  to  the  appellate  court, 
where  the  decree  was  affirmed. 

It  is  first  claimed  "that  no  case  was  made  by  the  pleadings 
to  justify  the  decree."  While  the  averments  of  the  petition 
in  regard  to  the  interest  of  the  Hendersons  in  the  premises 
involved  are  not  as  full  as  may  usually  be  found  in  a  petition 
of  this  character,  where  third  persons  claiming  an  interest  are 
made  parties  to  the  petition,  yet  there  is  enough  in  the  peti- 
tion to  disclose  the  rights  of  the  parties,  and  to  admit  all  evi- 
dence that  has  any  bearing  on  those  rights,  and  under  the 
petition  and  answer  we  perceive  no  reason  why  the  rights  of 
all  the  parties  may  not  be  fully  settled.  The  case  of  Oiige  v. 
Seidf  104  111.  509,  has  no  application  here. 

The  main  question,  however,  presented  by  the  record  is, 
whether  the  decree  was  authorized  by  the  evidence.  There  is 
no  controversy  in  regard  to  the  facts.  In  the  main  they  are 
undisputed.  In  the  fall  of  1884  the  premises  described  in 
the  petition  were  owned  by  Charles  M.  and  W.  S.  Henderson. 
On  October  17th  of  that  year  they  sold  the  same  to  John  G. 
Sharp  for  the  sum  of  $2,150,  payable,  $75  cash  down,  and  the 
further  sum  of  $30  on  the  first  day  of  each  and  every  month, 
commencing  with  the  first  day  of  February,  1885, — the  whole 
remaining  sum  to  become  due  on  the  first  day  of  February, 
1888.  A  contract  containing  the  terms  of  the  sale  was  drawn 
up  and  executed  by  the  parties.  It  provided,  in  case  of  the 
failure  of  the  party  of  the  second  part  to  make  either  of  the 
payments  when  due,  the  party  of  the  first  part  had  the  right 
io  forfeit  the  contract,  provided  that  Sharp  should  have  four 
months  in  which  to  make  good  any  delinquency  in  payment 
before  any  forfeiture  or  re-entry  should  be  made.  The  con- 
tract contained  this  provision:  "And  said  Hendersons  agree 
that  when  said  Sharp  shall  have  expended  $325  in  the  erec- 
tion of  a  suitable  dwelling-house  upon  said  premises,  they 
will  advance  him,  as  the  progress  of  the  building  justifies,  in 
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their  opinion,  the  further  sum  of  $875,  to  aid  in  the  comple* 
tion  thereof." 

About  the  let  of  December,  1884,  Sharp  entered  into  a  con- 
tract with  Connelly,  the  petitioner,  to  do  the  excavating,  stone 
and  brick  work,  and  plastering,  for  a  frame  house  he  proposed 
to  erect  on  the  premises  purchased  of  the  Hendersons.  Con- 
nelly furnished  the  material  and  performed  the  labor  ai9 
agreed,  and  this  petition  was  filed  to  enforce  a  lien  for  a  bal  - 
ance  of  $465.58  due  under  the  contract.  During  the  progress 
of  the  work  on  the  house,  the  Hendersons  advanced  Shar)^^ 
$700,  to  bo  used  in  the  erection  of  the  building, — $350  Apr?l 
16,  1885,  and  $350  May  15th.  About  the  first  of  June  a)l 
work  on  the  house  came  to  an  end,  and  in  July  or  August 
following,  Sharp  having  made  no  payments  except  seventj^ 
five  dollars  on  the  execution  of  the  agreement,  the  Hender^ 
sons  took  possession  of  the  property,  and  late  in  the  fall  of 
that  year  they  went  on  and  completed  the  house  ai  an  expense 
of  two  thousand  three  hundred  dollars. 

It  is  claimed  in  the  argument  that  the  Hendersons  forfeited 
the  contract  with  Sharp,  and  that  the  lien  of  petitioner  was 
defeated  by  that  forfeiture.  By  the  terms  of  the  contract 
under  which  Sharp  purchased,  the  Hendersons,  on  the  first 
day  of  June,  1885,  had  the  right  to  terminate  the  contract  so 
far  as  the  rights  of  Sharp  were  concerned;  but  before  the  right 
of  forfeiture  had  accrued,  the  lien  of  the  petitioner  had  at- 
tached to  the  premises.  The  statute  conferred  a  lien  on  what- 
ever title  or  interest  Sharp  had  in  the  property,  and  we  think 
it  a  plain  proposition  that  the  lien  of  petitioner  could  not  be 
divested  without  notice  to  him,  and  there  is  no  pretense  that 
any  steps  were  ever  taken  by  the  Hendersons  to  terminate  the 
rights  of  the  petitioner  in  the  premises,  by  notice  of  forfeiture 
or  otherwise. 

The  decree,  as  before  observed,  directs  the  master,  from  the 
proceeds  of  sale,  after  the  payment  of  costs,  to  pay  first  the 
amount  due  the  petitioner,  and  the  surplus  to  the  defendants 
C.  M.  and  W.  S.  Henderson.  This  is  claimed  to  be  erroneous, 
and  it  is  urged,  if  it  was  proper  to  sell  the  entire  title  to  the 
property,  then  the  Hendersons  were  entitled  to  priority,  at  all 
events,  for  the  contract  price  of  the  property;  and  in  support 
of  this  position  we  are  referred  to  Hickox  v.  Greenwood,  94  lU. 
266.  In  the  case  cited,  it  was  held  that  where  the  owner  of 
land  gives  a  contract  for  a  deed  to  the  purchaser,  who  procures 
a  building  to  be  erected  on  the  premises,  the  lien  of  the  me- 


I'fov.  1887.]  Hendeuson  v.  Coknllly,  493 

%iianic  attaches  only  upon  the  purchaser's  interest,  and  the 
vendor  cannot  be  required  to  part  with  his  title  until  he  first 
receives  full  payment  of  the  purchase-money.  We  are  en- 
tirely satisfied  with  the  law  as  laid  down  in  the  Hickox  case, 
but  the  rule  there  announced  has  no  application  to  the  facts 
of  this  case.  In  the  case  cited,  the  vendor  sold  a  vacant  lot, 
and  gave  an  ordinary  bond  for  a  deed  upon  the  payment  of 
the  purchase-money  at  the  expiration  of  ten  years,  with  semi- 
annual interest  at  the  rate  of  ten  per  cent  per  annum.  The 
-contract  of  sale  did  not  authorize  or  in  any  manner  empower 
the  purchaser  to  erect  a  building  on  the  premises,  or  to  incur 
any  liability  for  the  improvement  thereof.  Indeed,  the  ven- 
<ior  was  in  no  manner  connected  with  the  building  the  pur- 
<;ha8er  erected  on  the  premises.  He  merely  sold  the  lot, 
leaving  it  with  the  purchaser  to  improve  it  or  not,  as  he  might 
desire.  Under  such  circumstances,  of  course  the  lien  of  the 
mechanic  would  only  attach  to  such  title  as  the  purchaser 
held,  and  the  vendor  could  not  be  required  to  part  with  his 
title  until  the  purchase- money  was  paid. 

But  the  case  made  by  this  record  is  entirely  different,  and 
must  be  controlled  by  other  principles.  Here  it  was  under- 
«tood  in  the  contract  of  sale  between  the  vendors  and  pur- 
chaser, that  the  latter  should  go  on  and  build  upon  the 
premises,  and  for  the  purpose  of  a  consummation  of  this  un- 
•derstanding,  a  clause  was  inserted  in  the  contract  of  sale,  by 
which  the  vendors  agreed  to  advance  the  purchaser  $875,  to 
assist  him  in  the  erection  of  a  building  on  the  premises,  as  the 
building  progressed.  The  only  reasonable  and  fair  construc- 
tion to  be  placed  on  this  clause  of  the  contract  is,  that  the 
purchaser  was  authorized  and  empowered  by  the  vendors  to 
enter  into  contracts  with  builders  to  furnish  material  and 
€rect  a  building  on  the  premises  to  which  they  held  the  legal 
title.  If,  therefore,  the  Hendersons  authorized  and  empowered 
Sharp,  the  purchaser,  to  cause  a  building  to  be  erected  on 
property  where  the  legal  title  was  in  them,  upon  what  ground 
can  they  now,  after  the  labor  has  been  expended  and  mate- 
rials furnished,  claim  that  the  mechanic  who  furnished  the 
labor  and  materials  which  they,  by  contract,  authorized,  shall 
look  alone  to  the  title  held  by  the  purchaser?  Certainly  no 
principle  of  equity  or  fair  dealing  would  sanction  a  precedent 
of  that  character.  Had  the  contract  of  sale  contained  no  pro- 
vision looking  in  the  direction  of  any  improvement  on  the 
property,  and  had  Sharp,  the  purchaser,  gone  on,  upon  his 
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OWD  respoDsibility,  and  incurred  a  liability  with  a  btdldefp 
then  we  would  have  no  hesitation  in  holding  that  the  lien  of 
the  mechanic  must  be  confined  to  the  interest  of  the  purchaser 
in  the  premises,  as  was  done  in  the  Hickoz  case;  but  such  was 
not  the  case  here.  The  vendors,  by  their  contract,  have  sub- 
jected their  title  to  the  property  to  the  lien  of  the  petitioner, 
and  the  decree,  properly,  in  our  opinion,  authorized  a  sale  of 
the  legal  title,  and  a  priority  of  payment  to  petitioner. 
The  judgment  of  the  appellate  court  will  be  affirmed 


Mbohahio's  Lisir  Attaohxb  oult  to  thx  LmBEsr  of  thb  Pxbson  tag 
whom  the  work  was  done  or  materials  fnmiahed:  See  the  extended  note  to 
Lamie  v.  Eogan^  61  Am.  Deo.  683;  and  also  McCaity  ▼.  CarUr^  05  Id.  078; 
and  Tritek  ▼.  Noiiim,  10  Col.  837. 

VurDOB  IS  HOT  Bound  bt  Buildkbs'  Lnois  aoauibt  thx  Vxkdx^  in 
the  abMBoe  of  aaoh  atipnlationa  as  were  made  in  the  prinoipal  oaae:  See  note 
to  LooniB  V.  Bogiu^  61  Anu  Beo. 


FOYBB  V.   YlLLAGB   OF   DeS   PlAINES. 

[las  lujHOMb  UL] 

OoiTKn  ov  Bquitt  will  mot  Imtebvbiib  to  RisTBAni  Obhonal  ob  Qvab 
Obdomal  Pboobidinos,  aa  a  general  role,  nor  take  JnriadiotioQ  of  aoj 
oaae  or  matter  not  strioUy  of  a  civil  nature. 

Bqiuitt  will  mot  Ristbaim  Emvobokmbmt  in  Affbofbiatx  Ooubtb  of  Ob- 

DIMAM0B8    EnAOTKD  BT  PBOFEB  AUTBOBITT,   OB  the  gTOOnd  that  SOdl 

ordinances  are  illegal,  or  that  the  person  aooosed  of  their  violation  is 
.innocent.    Nor  wiU  it  enjoin  proceedings  nnder  an  ordinance  for  the 
purpose  of  determining  its  validity  in  a  conrt  of  law,  when  the  defend- 
ant has  an  adequate  remedy  at  law. 

SqUITT    WILL    MOT    EnJOIM    PROfllOUTIOMS   UMDEB    A  OiTT  ObDIMAMOB,  TO 

Pbxvxnt  a  Multiflicitt  or  Surra,  unless  complainant  has  first  estab- 
lished the  invalidity  of  the  ordinance,  and  his  consequent  right  to  pro- 
tection therefrom  by  a  successful  defense  in  some  action  at  law. 

Obdimamob  Void  in  Pabt. — If  there  are  several  prohibitions  in  an  ordi- 
nance, some  of  which  are  void  and  others  valid,  if  a  penalty  is  provided 
applying  to  each  offense  separately,  the  ordinance  may  be  enforced  in 
respect  to  offenses  of  which  it  is  valid,  as  if  the  void  portions  had  been 
emitted. 

JranDicnoN  to  Award  Damagbs  om  thb  Dissolution  or  an  Injukciton 
D  mot  Lost  by  the  expiration  of  the  term  at  which  final  judgment  was 
entered  directing  such  dissolution,  if  the  defendants  were  then  granted 
leave  to  file  suggestion  of  damages,  and  the  cause  was  thereafter  regularly 
continued  from  term  to  term,  until  suggestions  were  filed  under  the 
leave  granted,  and  the  cause  was  thereafter  further  continued  from  term 
to  term,  until  the  suggestions  -^9X9  heard  and  considered  and  the  dam- 
ages assessed. 
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Bill  to  reatraio  the  prosecution  of  seyen  euits  already  pend- 
ing, and  of  other  threatened  suits,  for  the  enforcement  of  the 
following  ordinance: — 

"  Be  it  ordained  by  the  preMetU  and  board  of  irueteee  of  the 
village  of  Dee  Plaines: — 

''See.  1.  That  all  public  picnics  and  open-air  dances 
within  the  limits  of  said  Tillage  are  hereby  declared  to  be 
nuisances. 

"  Sec.  2.  That  for  any  person  or  persons  to  rent,  use,  or 
allow  to  be  used,  any  yard,  ground,  grove,  or  other  real  estate 
within  the  corporate  limits  of  the  village  of  Des  Plaines,  for 
public  picnic  purposes,  or  to  permit  or  in  any  way  allow  the 
use  of  such  property  for  any  purpose  by  which  disorderly 
persons  are  gathered  in  or  about  said  village  of  Des  Plaines, 
shall  constitute  and  is  hereby  declared  to  be  a  nuisance.  Any 
person  creating  or  permitting  any  nuisance  mentioned  and  de- 
clared in  this  ordinance  to  exist,  having  the  right  or  power  to 
abate  the  same,  shall  be  subject  to  a  fine  of  not  less  than  fifty 
doUars  and  not  exceeding  one  hundred  dollars  in  every  case; 
and  each  renting,  using,  or  allowing  to  be  used  of  any  such 
premises  for  the  purposes  aforesaid,  or  any  of  them,  shall  be 
deemed  the  creating  of  a»nuisanoe9  and  the  author  thereof  be 
subject  to  a  like  fine." 

John  CfibbSj  for  the  appellant 

BtUee  and  Lewie^  and  C.  S,  CfUiingy  for  the  appellee. 

Shope,  J.  The  purpose  of  the  bill  filed  in  this  case  was  to 
restrain  the  village  of  Des  Plaines,  its  officers  and  others, 
from  prosecuting  seven  suits  pending  against  the  complainant 
for  violations  of  an  ordinance  of  said  village,  and  from  insti- 
tuting other  prosecutions  for  other  alleged  ofiTenses  under  such 
ordinance.  The  preamble  to  the  ordinance  in  question  recites 
that  by  reason  of  the  holding  of  public  picnics,  etc.,  within 
the  village,  the  disorderly  and  vicious  classes  had  gathered 
and  congregated  in  the  village,  from  Chicago  and  other  places 
to  which  the  village  is  adjacent,  and  that  the  peace  of  the  com- 
munity had  been  disturbed  thereby,  and  the  persons  and  the 
property  of  the  residents  therein  rendered  unsafe;  that  the 
police  of  the  village  was  powerless  to  protect  persons  and 
property  within  the  village  against  such  disorderly  persons  so 
gathered  at  picnics  and  like  assemblages.  The  bill  alleges, 
in  substance,  that  complainant  Imn  grounds  within  the  village 
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ffhich  he  has  fitted  for  picnicB  and  other  out-door  amusements, 
and  that  the  assemblages  upon  his  grounds  have  been  orderlj 
and  well  conducted.  It  then  avers  the  invalidity  of  the  ordi- 
nance, and  that  the  prosecutions,  seven  in  number,  have  been 
maliciously  brought  to  ruin  his  business  and  reputation,  and 
that  he  will  suffer  irreparable  injury  therefrom  unless  the 
same  are  enjoined;  that  upon  trial  of  one  of  the  cases  he  was 
found  guilty,  and  a  fine  of  fifty  dollars  assessed  against  him, 
from  which  he  has  prosecuted  an  appeal  to  the  criminal  court 
of  Cook  County,  where  the  same  was  then  pending;  that  the 
other  causes  are  pending  in  justices'  courts  for  trial;  and  that 
the  defendants  threatened  to  institute  other  prosecutions,  etc.; 
and  prays  for  an  injunction  restraining  such  prosecution,  and 
if  that  cannot  be  done,  that  all  but  one  of  the  pending  suits 
be  enjoined  until  the  validity  of  the  ordinance  shall  be  deter- 
mined in  a  court  of  law.  A  demurrer  was  sustained,  and  the 
bill  dismissed. 

It  is  not  questioned  but  that  the  general  subject-matter  of 
this  municipal  legislation  was  within  the  scope  of  the  power 
conferred  upon  the  village  by  the  act  under  which  it  is  incor- 
porated; nor  that  the  ordinance  was  duly  passed  and  pub- 
lished, in  c<mformity  with  said  act^  prior  to  the  institution  of 
ihe  suits  sought  to  be  enjoined.  Ordinances  like  those  under 
consideration  are  intended  to  protect  and  preserve  the  peace 
and  good  order  of  society  within  the  municipality;  and  pzo- 
oeedings  under  them,  although  civil  in  form,  to  recover  a 
penalty,  are  quasi  criminal  in  character.  Courts  of  equity 
will  not,  as  a  general  rule,  interfere  to  restrain  criminal  or 
qwui  criminal  prosecutions,  or  take  jurisdiction  of  any  case 
or  matter  not  strictly  of  a  civil  nature:  Story's  Eq.  Jur.,  sec. 
898;  2  Darnell's  Ch.  Pr.  1620;  Mmtgomery  etc.  R.  R.  Co.  v.  Wal- 
ton, 14  Ala.  209. 

The  questions  arising  in  the  prosecutions  sought  to  be  en- 
joined can  be  determined  in  the  tribunal  in  which  they  are 
pending,  or  in  that  to  which  they  may  be  taken  by  appeal. 
The  legality  or  illegality  of  the  ordinance  is  purely  a  question 
of  law,  which  the  common-law  court  is  competent  to  decide. 
If  the  defendant  is  not  guilty  of  violating  this  provision,  as 
alleged,  the  determination  of  that  fact  is  peculiarly  within  the 
province  of  that  court.  In  either  event,  appellant  had  a  full 
and  complete  defense  at  law. 

When  ordinances  have  been  enacted  by  the  proper  author- 
ity, a  court  of  equity  will  not  interfere,  by  injunction,  to  re- 
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strain  their  enforcement  in  the  appropriate  courts,  upon  the 
ground  that  such  ordinances  are  alleged  to  be  Illegal,  or  be- 
cause of  the  alleged  innocence  of  the  party  charged.  Nor  will 
that  court  enjoin  such  proceedings  under  the  ordinance  for 
the  purpose  of  determining  the  validity  of  the  ordinance  in  a 
court  of  law,  when,  as  in  this  case,  the  defendant  has  an  ade- 
quate remedy  at  law:  West  v.  Mayor^  10  Paige,  539;  Davis  v. 
American  Society y  6  Daly,  81;  Cohen  v.  Commimonera  of  Oold- 
boroy  77  N.  C.  2;  Devron  v.  First  Municipality^  4  La.  Ann.  11; 
Yates  V.  Village  of  Bataviay  79  HI.  500;  Moses  v.  Mayory  52  Ala. 
198;  Burnett  v.  Craigy  30  Id.  135;  Hamilton  v.  StewaHy  69  HL 
830;  Davis  v.  American  Society,  75  N.  Y.  362. 

In  West  V.  Mayory  supray  Chancellor  Walworth,  in  deliver- 
ing the  opinion  of  the  court,  says:  "  The  question  as  to  the 
vididity  of  the  corporation  ordinance  does  not  properly  belong 
to  this  court  for  decision,  where  the  complainants,  as  in  thia 
case,  have  a  perfect  defense  at  law  if  the  ordinances  are  in- 
valid, or  if  they  do  not  render  the  complainants,  or  those 
in  their  employ,  liable  for  the  penalty.  And  it  would  be  a 
usurpation  of  jurisdiction  by  this  court  if  it  should  draw  to 
itself  the  settlement  of  such  questions  when  their  decision 
was  not  necessary  in  the  discharge  of  the  legitimate  duties  of 
the  court" 

If  the  ordinances  are  invalid,  they  furnish  no  warrant  for 
prosecutions,  or  the  imposition  of  fines,  or  the  recovery  of  pen- 
alties under  them,  and  would  be  no  shield,  in  an  action  at 
law,  against  those  responsible  for  the  injuries  inflicted  upon 
the  complainant  by  such  prosecutions.  If  the  authorities  of 
this  village  can  be  enjoined  from  prosecuting  under  an  ordi- 
nance preservative  of  the  peace  (as  this  one  certainly  is),  so 
they  might  be  restrained  from  the  enforcement  of  any  other 
ordinance  of  the  village.  Their  effort  to  discharge  their  duty 
to  the  public  would  be  rendered  unavailing,  and  the  commu- 
nity left  at  the  mercy  of  the  lawless  and  vicious  elements  of 
society  until  such  time  as  the  question  could  be  settled  in  the 
courts  of  equity.  If  it  should  at  last  be  determined  that  the 
ordinance  was  valid,  that  court  would  be  powerless  to  enforce 
its  provisions  or  impose  the  penalties  denounced  against  its 
violation,  but  must  remit  the  cases  to  the  courts  of  law,  which, 
before  the  assumption  of  jurisdiction  by  the  courts  of  equity, 
had  the  right  to  determine  every  question  submitted  to  and 
determined  in  the  equity  jurisdiction. 

There  are,  however,  two  exceptions,  clearly  recogniied,  to 
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the  rale  that  courts  of  equity  will  not  interfere  to  restrain  tres- 
passes, whether  committed  under  the  forms  of  law  or  otherwise, 
which  are,  first,  to  prevent  irreparable  injury;  and  second,  to 
prevent  a  multiplicity  of  suits:  Mayor  of  Brooklyn  v.  MeseroU^ 
26  Wend.  182;  Mooeru  v.  SmedUyy  6  Johns.  Ch.  28;  Owem 
V.  Crossettj  105  111.  356;  Gartdde  v.  City  of  East  St.  Loui$^ 
48  Id.  47. 

In  (hDens  v.  Cro9Bett^  <upra,  and  kindred  cases,  the  jurisdic- 
tion  is  maintained  upon  the  express  ground  that  the  tres- 
passes were  continued,  and  the  trespassers  being  wholly 
insolvent,  there  was  no  adequate  remedy  at  law,  and  the  in* 
jury  was  therefore  irreparable.  There  is  no  allegation  in  the 
bill  in  this  case  showing  insolvency  of  the  defendants  thereto, 
or  their  inability  to  respond  io  damages  to  any  amount  for 
which  the  complainant  might  recover  damages.  The  bill  con- 
tains only  a  general  allegation  of  irreparable  injury.  Before 
a  court  of  equity  will  interfere  to  prevent  a  trespass  upon  this 
ground,  'Hhe  facts  and  circumstances  must  be  alleged,  from 
which  it  may  be  seen  that  irreparable  mischief  will  be  the 
result  of  the  act  complained  of,  and  that  the  law  can  afford 
the  party  no  adequate  remedy  ":  ChodeU  v.  Lassen^  69  111.  145; 
Livingston  v.  Livingstony  6  Johns.  Ch.  497;  High  on  Injunc- 
tions, 34,  and  authorities. 

It  is  insisted  by  counsel  that  a  court  of  equity  should  restrain 
these  prosecutions  in  order  to  prevent  the  multiplicity  of  suits. 
Bills  of  peace  will  lie,  under  some  circumstances,  for  the  pur- 
pose of  quieting  and  suppressing  litigation.  It  is  said,  how- 
ever, that  to  entitle  a  party  to  maintain  a  bill  on  this  ground 
there  must  be  a  right  claimed  affecting  many  persons,  "  for  if 
the  right  is  disputed  between  two  persons  only,  not  for  them- 
selves and  all  others  in  interest,  but  for  themselves  alone,  the 
bill  will  be  dismissed  '*:  2  Story's  Eq.  Jur.,  sec.  857. 

In  the  case  of  West  v.  Mayor ^  supra,  the  chancellor,  quoting 
from  what  he  had  said  in  OaUeyv.  Mayor  of  New  Yorh^  which 
was  a  bill  for  injunction  to  restrain  prosecutions  under  the 
market  ordinances  of  the  city,  uses  the  following  language: 
"  If  the  objection  to  the  legality  of  these  ordinances  was  well 
taken,  the  complainant  has  a  perfect  defense  at  law,  and  this 
court  would  not  grant  an  injunction  to  protect  him  against  a 
multiplicity  of  suits  until  his  right  to  such  protection  had  been 
established  by  a  successful  defense  at  law  in  some  of  the  suits"; 
and  cites  in  support  the  case  of  Eldridge  v.  Hill,  2  Johns.  Ch. 
281;  and  concludes:  ''I  am  not  aware  of  any  case  in  which 
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this  court  has  sustained  such  a  bill  to  prevent  the  defendant 
from  suing  at  law  where  the  rights  of  the  party  depended  upon 
a  question  of  law  merely,  and  where  the  defendant  in  the  case 
at  law  must  eventually  succeed  without  the  aid  of  this  courts 
if  the  law  is  in  his  favor.'\ 

Edgerton  v.  Hillj  supra^  was  a  bill  for  injunction  to  restrain 
all  but  one  of  a  .series  of  prosecutions  for  the  erection  and 
maintenance  of  a  nuisance,  and  to  enjoin  the  bringing  of  other 
suits  threatened  to  be  brought  for  its  continuance.  Kent,  C.  J., 
denied  the  injunction,  saying:  ''  No  case  goes  so  far  as  to  stop 
these  continued  suits  between  two  single  individuals  so  long 
as  the  alleged  cause  of  action  is  continued,  and  there  has  been 
no  final  or  satisfactory  trial  or  decision  at  law  upon  the  merits.'* 
Jn  McCoy  Y.  CorporcUion  of  ChUicotJiey  3  Ohio,  879, 17  Am.  Deo. 
607,  it  is  held  that  the  repetition  of  actions  for  trespasses  be* 
tween  the  same  parties  is  not  that  multiplicity  of  suits  which 
will  induce  a  court  of  equity  to  interfere  by  injunction.  In 
this  case  the  bill  alleges  the  pendency  of  the  suit  sought  to  be 
enjoined,  but  does  not  show  that  the  complainant  had  estab- 
lished the  invalidity  of  the  ordinance  at  law.  On  the  con- 
trary, it  is  shown  that  in  the  only  case  tried,  the  validity  of 
the  ordinance  was  sustained  at  law.  If  the  ordinance  is  valid, 
as  held  by  the  court  imposing  the  penalty  mentioned,  equity 
will  certainly  not  interfere  to  protect  the  complainant  from 
deserved  punishment  for  its  violation,  nor  because  the  common- 
law  court  may  have  erred  in  its  judgment  as  to  the  complain- 
ant's guilt  or  innocence.  Nothing  could  be  more  detrimental 
to  society,  and  provocative  of  violations  of  law,  than  for  courts 
of  equity  to  interfere  in  such  cases  by  injunction,  and  thereby 
protect  repeated  acts  in  violation  of  ordinances  which  might 
each  fiimish  new  ground  of  complaint.  While  the  injunction 
continued,  the  functions  of  municipal  government  would  be 
suspended,  and  irreparable  injury  might  thereby  ensue.  If 
the  municipal  law  be  of  doubtful  validity,  the  complainant 
cannot,  by  his  willfrQ  and  repeated  violation  of  its  provisions, 
each  furnishing  separate  grounds  for  prosecution,  and  depend- 
ing upon  separate  fisicts,  create  this  ground  for  equitable  inter- 
position without  first  settling  the  validity  of  the  ordinance  in 
the  courts  of  law.  If  he  fears  the  prosecution  of  other  suits, 
he  can  refrain  from  the  repetition  of  his  acts  in  violation  of  its 
provisions  until  the  proper  forum  has  determined  its  in- 
validity. 

The  case  of  Third  Avenue  R.  B.  Co.  v.  Mayor  of  New  Tori^ 
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64  N.  Y.  159,  cited  by  counBel,  was  a  bill  to  enjoin  aU  but  one 
of  seventy-seven  suits  brought  against  the  raUroad  company 
for  running  its  trains  into  the  city  without  a  license,  as  pro- 
vided by  ordinance.  The  bill  attacked  the  validity  of  the 
ordinance,  and  it  was  held  that  a  demurrer  to  the  bill  was 
properly  overruled,  upon  the  ground  that,  had  the  suits  been 
brought  in  a  court  of  record,  they  could  have  been  consolidated 
mider  a  statute  authorizing  the  consolidation  of  causes  as  a 
matter  of  right;  and  as  the  magistrate's  court  in  which  they 
were  pending  was  without  such  power,  and  as  the  prosecutions 
of  all  at  the  same  time  separately  would  be  onerous  and  op- 
pressive, the  case  was  one,  in  the  opinion  of  the  court,  where 
equity  jurisdiction  might  properly  be  invoked  and  exercised. 
This  case  can  have  no  application  here,  nor  does  it  conflict 
with  the  rule  announced  in  West  v.  JIfayor,  tupro,  and  kindred 
cases. 

The  case  of  Wood  v.  City  of  BrooUynj  14  Barb.  425,  relied 
on  by  counsel,  is  clearly  distinguishable  from  the  case  at  bar. 
There  the  ordinance  was  clearly  void,  and  provided  for  arrest, 
imprisonment,  and  imposition  of  a  fine  for  an  act  the  com* 
plidnant  was  clearly  authorized  by  the  statutes  of  the  9tate  to 
do;  and  it  further  appeared  prosecutions  had  been  threatened, 
but  were  delayed,  and  not  commenoed  against  him;  and  the 
court  found  that  the  fSstct  that  the  ordinance  remained  appar- 
ently in  force,  so  that  the  threatened  prosecutions  might  be 
brought  under  it,  and  the  complainant  imprisoned  before 
trial,  injured  his  business,  and  that  therefore,  there  being  no 
actual  trespass,  there  was  no  adequate  remedy  at  law  for  such 
injury. 

In  the  subsequent  case  of  Dafds  v.  American  Soeiety,  75 
K.  Y.  362,  in  which  the  complainant  sought  relief  from  the 
enforcement  of  a  penal  statute,  upon  the  ground,  among 
oihers,  that  they  had  not  in  fact  violated  the  law,  the  court 
of  appeals  held  that  a  court  of  law  was  a  proper  forum  in 
which  to  try  that  question,  and  refused  the  relief  distinguish- 
ing that  case  from  Wood  v.  City  of  Brooklyn^  supra. 

In  this  case,  the  ordinance  is  not  claimed  to  be  wholly  ille- 
gal. That  part  of  the  ordinance  which  prohibits  the  renting 
or  permitting  the  use  of  any  yard,  grounds,  etc.,  for  any 
purpose  whereby  disorderly  persons  are  congregated,  has 
not  received  judicial  construction,  but  it  would  seem  to  fall 
clearly  within  the  general  powers  conferred  by  law  upon  this 
corporation.    If  there  are  several  prohibitions  in  an  ordinance, 
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Bomo  of  which  are  void  and  others  valid,  if  a  penalty  ie  pro- 
vided applying  to  each  offense  separately,  the  ordinance  may 
be  enforced  as  to  offenses  in  respect  of  which  it  is  valid,  as  if 
the  void  portions  had  been  omitted:  Dillon  on  Municipal  Cor- 
porations, 421,  and  note.  The  bill  is  wholly  silent  as  to  what 
portion  of  the  ordinance  the  prosecutions  complained  of  were 
brought  under;  and  the  presumption  would  be  that  they  were 
prosecuted  under  the  valid  ordinance.  This  clearly  distin- 
guished this  case  also  from  Wood  v.  City  of  Brooldyn^  tupniy 
and  authorities  of  like  import. 

It  is  urged  that  the  circuit  court  erred  in  awarding  damages 
upon  the  dissolution  of  the  injunction.  It  appears  that  the 
order  dissolving  the  injunction  was  accompanied  by  an  order 
duly  entered,  granting  leave  to  the  defendants  to  die  sugges- 
tion of  damages,  and  the  cause  was  continued  until  the  next 
term  of  court,  and  thereafter  regularly  continued,  from  term 
to  term,  until  the  8d  of  January,  1885,  when  suggestions  were 
filed  under  the  leave  granted  June  19, 1884.  The  cause  again 
appears  to  have  been  continued  from  term  to  term  until  No- 
vember 2, 1886,  when  the  suggestion  came  on  for  hearing.  It 
was  then  objected  that  the  court  had  no  jurisdiction  to  assess 
damages,  because  the  suggestions  were  not  filed  during  the 
term  at  which  the  injunction  was  dissolved,  but  the  court,  not- 
withstanding this  objection,  heard  evidence  and  assessed  the 
same.  In  this  case,  as  in  Albright  v.  Smithy  68  111.  181, 
the  object  of  the  bill  was  defeated  by  the  dissolution  of 
the  injunction,  and  the  order  made  thereon  was  a  final  order. 
It  was  competent,  however,  for  the  court  to  grant  leave  to  the 
defendant  to  file  suggestion  of  damages,  and  for  any  reason 
satisfiEtctory  to  the  court  to  extend  the  time  in  which  to  file 
the  same,  which,  in  effect,  the  court  did  by  the  entry  of  its 
order  and  continuing  the  case.  The  court,  after  having  granted 
such  leave,  did  not  lose  jurisdiction  by  the  subsequent  continu- 
ances. It  is  apparent  that  complainant  had  notice  of  the  leave 
upon  which  the  case  was  kept  on  the  docket,  and  might,  at 
any  time,  have  insisted  upon  the  disposition  thereof.  We  are 
of  opinion  that  the  court  retained  jurisdiction  for  the  purposes 
of  assessment  of  damages. 

The  evidence  clearly  sustains  the  finding  of  the  court  in 
respect  of  the  damages  allowed.  Finding  no  error  in  this 
reoord,  the  judgment  of  the  appellate  court  wiU  be  aflSrmed. 

XOfOirr  DowB  iior  Xjltbhd  m  Ji7bisi>iiu'iun  to  Ofvums  AOAnsr  nni 
PUBUD:  Ckmm  t,  P»Um$,  09  Am.  J>bo.  728. 
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Derndakts  ark  ESstopfed  bt  a  Decreb  Which  DcrsRiinnB  thub 
RxoBTs  AS  AOAIK8T  Eaoh  Other,  to  the  samo  extent  m  if  tiiej  were 
leepectively  oomplainent  and  defendant,  inatead  of  being  Joined  ae  d^ 
fendants. 

JmwMXNT  A0AIN8T  A  CouMTT,  in  a  matter  of  general  interest  to  aU  ita  eiti- 
zenB,  is  binding  on  tbe  latter,  though  they  are  not  parties  thereto. 
Every  tax-payer  is  a  real,  though  not  a  nominal,  party  to  inch  judgment. 

JVDQMXNT  III  A  SUTr    BHaUGHT  BT   TaX-PATBRS  OV  A   TOWK    AOADIffir  TBI 

Town  AND  A  Railboad  Compant,  to  Evjofir  tKB  laRm  b¥  ihb  Towv 
or  Bonds  to  the  company,  by  which  it  la  adjudged  thai  snob  boods 
should  issue,  is  binding  on  all  the  other  tax-payers  of  the  town,  thongh 
not  parties  to  the  suit. 
Valitb  or  Plba  or  Former  Rbootbrt  is  not  to  be  determined  by  tfie 
sons  which  the  court  gave  for  rendering  the  former  judgment  or 

JUSOMXNT  IS  CONOLUSIYB  Or  AlL  QuBSZIONS  WRBIll  THB  laSUI^ 

Formally  Litioated  or  not.  Principle  of  res  jwHoaia  extends  not 
only  to  questions  of  fact  and  of  law  which  were  decided  in  the  former 
Buit^  but  also  to  grounds  of  recovery  or  defense  which  might  have  been 
but  were  not  presented. 
JuDGKBNT  EOTABLISHINO  THB  DUTT  OV  A  Cirr  TO  ISflOB  Bomm  wiu  Pbb- 
OLUDB  8ucH  CiTT  AND  ITS  TAZ-rATiRS  from  Subsequently  ^w« toting 
the  validity  of  the  bonds  on  grounds  which  might  have  been  but  were 
not  urged  in  the  former  suit;  such,  for  instance,  as  that  the  eleetioB 
1^  which  the  issue  of  the  bonds  was  antboriaed  was  irregular  and  veid. 

JUDIdABT    HAVma    OnOB    DBTBBKnrBD    THAT   A    BoHD    OB    COMTBAOT    IB 

Valid  cannot,  as  aoainbt  ah  Innogbnt  Pubohabbb  of  such  bond  or 
oontraot  relying  on  such  deoisionf  subsequently  impair  ita  obiigation. 

Cook  and  Lawrence^  and  W.  amd  W.  D.  Barge^  fiyr  iho  iq>pQl- 
laatg. 

Af.  D.  Hathaway f  for  the  appellee. 

Magbupee,  J.  This  is  a  bill  filed  on  April  28, 1882,  in  the 
circuit  court  of  Ogle  County,  by  John  Harmon,  Samael  Do> 
mer,  Daniel  Fager,  and  Reuben  S.  Marshall,  resident  property 
owners  and  tax-payers  in  the  town  of  Mount  Morris  and 
county  of  Ogle,  against  the  auditor  of  the  state,  the  treasurer 
and  clerk  of  said  county,  the  collector  -of  said  town,  and  the 
holders  of  the  bonds  hereinafter  described,  charging  that  fifty 
bonds  of  said  town  of  five  hundred  dollars  each,  and  twenty- 
five  bonds  of  said  town  of  one  thousand  dollars  each,  dated 
May  3,  1875,  payable  May  1,  1885,  drawing  ten  per  cent  in- 
terest, payable  annually,  and  all  issued  and  signed  by  John 
W.  Hitt,  the  supervisor,  and  H.  H.  Clevidence,  the  town  clerk^ 
of  said  town,  are  void  for  want  of  power  in  said  supervisor 
and  clerk  to  issne  the  same,  and  praying  that  the  same  may 
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be  decreed  to  be  null  and  void,  and  that  the  officers  of  the  law 
may  be  perpetually  enjoined  from  collecting  any  taxes  to  pay 
the  same  from  the  property  of  complainants  and  the  other 
tax-payers  of  the  town.  Answers  were  filed  denying  the  alle- 
gations of  the  bill,  and  setting  up  the  defenses  hereinafter 
mentioned.  The  circuit  court  dismissed  the  bill  for  want  of 
equity,  and  its  decree  has  been  affirmed  by  the  appellate 
court,  from  which  the  case  comes  to  us  by  appeaL 

The  same  indebtedness  involved  in  this  suit  has  already 
been  passed  upon  by  this  court  in  Chicago  and  Iowa  R,  B.  Co. 
V.  Pinekneyj  74  111.  277.  In  that  case,  Daniel  J.  Pinckney,  John 
W.  Hitt,  Jacob  H.  Munnua,  John  £.  McCoy,  Milton  E.  Getz- 
endaner,  and  John  Sprecher,  then  resident  property  owners 
and  tax-payers  of  the  town  of  Mount  Morris,  filed  their  bill  on 
November  11, 1871,  in  the  circuit  court  of  Ogle  County,  against 
the  Chicago  and  Iowa  Railroad  Company,  the  town  of  Mount 
Morris,  Charles  Newcomer,  the  then  supervisor,  and  Henry  H. 
Clevidenoe,  the  then  town  clerk,  of  said  town,  '^  to  enjoin  the 
town  and  its  offioers  from  issuing  bonds  to  the  Chicago  and 
Iowa  Railroad  Company  in  the  sum  of  seventy-five  thousand 
dollars."  After  answers  and  replications  filed,  and  hearing 
bad,  the  eircuit  court  decreed  in  accordance  with  the  prayer 
of  the  bill,  and  upon  appeal,  this  court,  at  the  September  term, 
1874,  held  that  the  town  had  power  to  issue  the  bonds,  and  re- 
versed the  decree  of  the  circuit  oourt,  and  dismissed  the  biU 
filed  therein,  as  wiU  be  eeen  by  reference  to  the  opinion  in  74 
I1L277. 

After  the  opinion  of  this  court  in  the  Pinckney  case  had 
been  filed,  and  while  the  proceedings  on  rehearing  were  still 
pending,  negotiations  were  begun  for  a  settlement  of  the  claim 
of  the  railroad  company  against  the  town  for  the  seventy-five 
thousand  dollars  of  bonds.  Communications  in  writing,  dated 
November  14,  1874,  signed  by  property  owners  and  tax-payers 
in  the  town,  were  addressed  to  the  complainants  in  the  Pinck- 
ney suit,  advising  a  compromise  with  the  company,  and  pledg- 
ing the  influence  of  the  subscribers  to  induce  the  town  to 
assume  the  expenses  of  the  litigation.  Two  of  these  commu- 
nications were  signed  respectively  by  Reuben  S.  Marshall  and 
Samuel  Domer,  two  of  the  appellants  herein.  At  a  special 
town-meeting  held  on  March  10, 1875,  resolutions  were  passed 
aeoepting  a  previous  proposition  made  by  the  president  of  the 
railroad  company  to  the  town  supervisor  to  take  bonds  to  the 
•mount  of  fifty  thousand  dollars  in  lieu  of  the  bonds  amount- 
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ing  to  sevens-five  thousand  dollars,  agreeing  that  the  town 
would  pay  all  the  expenses  of  the  Piuckney  suit,  amounting 
to  sixteen  hundred  dollars,  and  thanking  the  supervisor  for 
his  efforts  in  making  the  settlement.  At  the  annual  town- 
meeting  held  on  April  6,  1875,  the  proceedings  of  the  special 
town-meeting  and  the  resolutions  there  adopted  were  ''fully 
ratified  and  approved." 

By  this  compromise  the  town  was  saved  from  a  possible  in- 
debtedness of  twenty-five  thousand  dollars.  Its  liability  to 
issue  bonds  to  the  amount  of  seventy-five  thousand  dollarsi 
which  the  railroad  company  was  entiUed  to  receive  by  virtue 
of  the  decision  made  in  its  favor,  was  discharged  by  the  issu- 
ance of  botids  amounting  only  to  fifty  thousand  dollars.  The 
latter  bonds,  so  issued  in  compromise  of  the  railroad  com- 
pany's claim,  are  the  bonds  hereinbefore  referred  to  as  being 
dated  May  8,  1875,  fifty  of  five  hundred  dollars  each,  and 
twenty-five  of  one  thousand  dollars  each,  and  which  this  bill 
is  filed  to  cancel.  All  of  them  are  now  in  the  hands  of  inno* 
cent  holders,  who  have  purchased  them  in  good  faith,  relying 
upon  the  former  decision  of  this  court  as  to  their  validity. 
One  of  the  appellees,  the  German  Insurance  Company  of  Free- 
port,  owns  twenty-six  thousand  five  hundred  dollars  of  them, 
purchased  for  vaJue  and  before  maturity. 

The  defendants  set  up  the  former  proceedings  in  the  Pinck- 
ney  suit  as  a  bar  to  the  relief  sought  by  the  present  suit 

Both  the  Chicago  and  Iowa  Railroad  Company  and  the  town 
of  Mount  Morris  were  parties  to  the  Pinckney  suit  In  thai 
suit  it  was  decided  that  the  town  had  the  power  to  issue  the 
bonds,  and  that  the  railroad  company  was  entitled  to  have 
them  issued  in  pursuance  of  the  vote  taken  and  by  reason  of 
its  compliance  with  the  conditions  exacted  of  it  The  decision 
80  made  was  final  and  binding  as  between  the  railroad  com- 
pany and  the  town,  and,  as  between  them,  established  the  va- 
lidity of  the  bonds.  If  the  bonds  had  been  issued  and  suit 
had  been  brought  on  them  by  the  company  against  the  town, 
it  will  not  be  claimed  that  tiie  latter  could  have  defended  on 
the  ground  that  the  election,  in  pursuance  of  which  the  bonds 
were  issued,  was  invalid. 

It  makes  no  difference  that  the  railroad  company  and  the 
town  were  both  defendants  in  the  Pinckney  suit    "  In  chan- 
cery suits,  where  parties  are  often  made  defendants  because 
they  will  not  join  as  plaintiffs,  who  are  yet  necessary  parties,  . 
it  has  long  been  settled  that  adverse  interests  as  between  co- 
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defendants  may  be  passed  upon  and  decided,  and  if  the  par- 
ties have  had  a  hearing  and  an  opportunity  of  asserting  theii 
rights,  they  are  concluded  by  the  decree  as  far  as  it  affects 
rights  presented  to  the  court  and  passed  upon  by  its  decree": 
Corcoran  v.  Chesapeake  and  Ohio  Canal  Co.^  94  U.  S.  741; 
Louis  Y.  Brown  Township,  109  Id.  162;  Scotland  County  y.  Hillf 
112  Id.  188. 

The  obligation,  which  rested  upon  the  town  to  issue  bonds 
to  the  amount  of  seventy-five  thousand  dollars  to  the  railroad 
company,  was  just  as  binding  by  reason  of  the  decision  in  the 
Pinckney  case  as  though  judgment  had  been  rendered  in  a 
mandamus  proceeding  or  in  a  suit  on  the  bonds.  If  this  be  so, 
then  the  complainants,  as  citizens  of  the  town,  cannot  by  a 
proceeding  to  prevent  the  collection  of  a  tax  to  pay  the  bonds 
dispute  their  validity  upon  any  of  the  grounds  which  were  or 
could  have  been  litigated  in  the  Pinckney  suit.  The  law  upon 
this  subject  is  thus  stated  in  Freeman  on  Judgments,  8d  ed., 
sec.  178:  "  A  judgment  against  a  county,  or  its  legal  repre« 
sentatives,  is  a  matter  of  general  interest  to  all  its  citizens,  is 
binding  upon  the  latter^  though  they  are  not  parties  to  the  suit 
A  judgment  for  a  sum  of  money  rendered  against  a  county 
imposes  an  obligation  against  the  citizens  which  they  are  com« 
polled  to  discharge.  Every  tax-payer  is  a  real,  though  not  a 
nominal,  party  to  such  judgment  If,  for  the  purpose  of  pro- 
viding for  its  payment,  the  officers  of  the  county  levied  and 
endeavored  to  collect  the  tax,  none  of  the  citizens  can,  by  in- 
stituting proceedings  to  prevent  the  levy  or  enforcement  of  the 
tax,  dispute  the  validity  of  the  judgment  nor  relitigate  any 
of  the  questions  which  were  or  which  could  have  been  litigated 
in  the  original  action  against  the  county.'* 

The  views  of  the  text-writer  are  sustained  by  the  following 
authorities:  Clark  v.  Wolff  29  Iowa,  197;  Tredway  v.  Sioux 
O.  &  P.  Ry  Co.,  89  Id.  668;  State  ex  rel  Wilson  v.  Rainey,  74 
Ho.  229;  Commissioners  v.  Hinchman^  81  Ean.  729. 

It  is  claimed,  however,  that  the  Pinckney  suit  is  to  be  re- 
garded as  a  controversy  between  the  complainants  therein  on 
one  side  and  the  defendants  therein  on  the  other  side,  and  not 
merely  as  a  controversy  between  two  of  the  defendants,  the 
railroad  company  and  the  town.  In  this  view,  it  is  urged 
that  the  decree  in  that  suit  cannot  be  pleaded  as  a  former 
a^udic^tion  in  the  present  suit,  for  the  reason  that  the  com- 
plainants there  were  not  the  same  persons  as  the  complainants 
here.    The  proceeding  instituted  by  Pinckney  and  others  was 
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a  chancery  proceeding.  The  present  proceeding  is  also  upon 
the  chancery  side  of  the  court.  Where  the  action  is  at  law 
and  a  judgment  in  an  action  at  law  is  pleaded  as  a  former 
recovery,  the  defense  has  a  more  restricted  character  than  in  a 
chancery  suit. 

The  Pinckney  bill  was  filed  by  certain  property  owners  and 
tax-payers,  as  representatives  of  a  class.  Though  not  formally 
stating  that  it  is  filed  on  behalf  of  all  the  other  tax-payers  in 
the  town,  yet  it  constantly  refers  to  them  and  their  interests 
in  the  questions  involved.  It  alleges  that  ''your  said  orators 
and  the  other  tax-payers  of  said  town"  will  suffer  injury;  that 
the  issue  of  the  bonds  will  be  in  violation  of  the  righto  ''of  your 
said  orators  and  the  other  tax-payers  of  said  town/'  and  an  at« 
tempt  to  deprive  "your  orators  and  the  other  tax-payers  ot  said 
town  "  of  their  property,  etc.,  and  to  take  the  property  of  ''you 
said  orators  and  said  other  tax-payers  of  said  town"  for  a  pri* 
vate  use  without  compensation  to  "your  said  orators  and  said 
other  tax-payers."  Ito  prayer  is,  that  the  town  be  rettraiiied 
from  "  collecting  any  taxes  upon  the  taxable  property  of  said 
town  of  Mount  Morris  to  pay  said  bonds." 

Moreover^  the  Pinckney  suit  was  adopted  by  the  town  as 
its  own  litigation,  when  the  town  paid  the  expenses  of  it,  and 
compromised  it  through  the  town  officers  and  by  resolutions 
of  the  town  meetings. 

The  present  suit  was  begun  by  Harmon  and  oihersi  also 
tax-payers  and  property  owners  of  the  town,  as  representatives 
of  the  same  clasSy  for  whose  benefit  the  Pinckney  bill  was 
filed.  The  complainants  in  this  proceeding  were  represented 
by  the  complainanto  in  the  former  suit,  and  are  therefore 
bound  by  the  decree  therein  entered.  The  remedy  in  suito  of 
the  character  here  indicated  is  in  the  interest  of  a  class  of 
individuals  having  common  righto  that  need  protection,  and 
in  the  pursuit  of  that  remedy  individuals  have  the  right  to 
represent  the  class  to  which  they  belong.  This  jurisdiction, 
in  some  respecto,  resto  on  the  principles  of  a  proceeding  in  rem. 

We  therefore  think  that  there  is  sufficient  identity  between 
the  parties  filing  the  present  bill  and  those  who  filed  the  bill 
in  the  Pinckney  case  to  justify  the  pleading  of  the  decree  en- 
tered there  as  res  jvdieata  in  this  case.  The  views  here  ex- 
pressed are  sustained  by  the  following  authorities:  State  v* 
C.  <£r  L.  R.  R.  Co.^  18  S«  C.  290;  Terry  v.  Town  of  WaUHmry, 
85  Conn.  526;  Sdbin  y.  Shermai^  28  Kan.  289;  Smiih  y.^Swarw^ 
etedt,  16  How.  808» 
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It  is  claimed,  howeveri  that  the  cause  of  action  in  the  pres- 
ent suit  is  not  the  same  as  the  cause  of  action  in  the  Pinckney 
suit  To  support  this  position  reference  is  made  to  the  case 
of  Chicago  etc.  R.  iZ.  Co,  v.  IfoZZory,  101  HI.  683,  where  it  was 
held  that  the  provision  in  the  charter  of  the  Chicago  and 
Iowa  Railroad  Company  for  holding  an  election  to  authorize 
subscriptions  and  donations  by  the  town  requires  such  elec- 
tion to  be  held  by  three  judges  and  two  clerks,  as  in  general 
elections,  and  that  an  election  at  a  town-meeting  presided 
over  by  one  moderator  and  with  only  one  clerk  is  void,  and 
confers  no  authority  to  issue  the  bonds.  The  election  in  the 
town  of  Mount  Morris,  which  authorized  the  issuance  of  the 
bonds  above  specified,  was  held  at  a  town-meeting  presided 
over  by  one  moderator,  and  therefore  falls  within  the  terms  of 
the  decision  in  the  Mallory  case.  It  is  too  late,  however,  to 
apply  ihe  doctrine  of  the  Mallory  case  to  the  Mount  Morris 
bonds. 

The  opinion  in  the  Pinckney  case  only  discusses  two  points: 

1.  Whether  the  constitution  of  1870  prohibited  a  donation  by 
a  town  to  a  railroad,  where  the  donation  was  authorized  by  a 
vote  of  the  people  before  the  adoption  of  the  constitution;  and 

2.  Whether  the  vote  in  favor  of  the  Mount  Morris  donation 
was  void  by  reason  of  defects  in  the  petition  for  the  election 
and  in  the  notice  of  the  election.  As  the  opinion  makes  no 
reference  to  the  point  discussed  in  the  Mallory  case,  as  the 
same  is  above  stated,  counsel  say  that  the  Pinckney  decision 
is  not  re$  judicaia  as  to  that  point  We  are,  therefore,  asked 
to  set  aside  the  bonds  held  by  the  appellees  in  this  case,  be- 
cause the  electi<ui,  which  authorized  their  issuance,  was  held 
at  a  town-meeting  presided  over  by  one  moderator. 

The  value  of  a  plea  of  former  recovery  is  not  to  be  deter- 
mined by  the  reasons  which  the  court  rendering  the  former 
decree  or  judgment  may  have  given  for  doing  so:  Oirardin  v. 
Deanj  49  Tex.  248;  ChwUhead  v.  Brmleyy  7  Term  Bep.  466; 
Barrett  v.  FaiUngy  8  Or.  162;  Freeman  on  Judgments,  Sd  ed., 
sec.  276;  Davis  v.  Talcotij  12  N.  Y.  184.  Nor  is  such  former 
judgment  or  decree  conclusive  only  as  to  questions  actually 
and  formally  litigated.  It  is  conclusive  as  to  all  questions 
within  the  issue,  whether  formally  litigated  or  not.  In  Bdoii 
V.  Morgan^  7  Wall.  619,  it  is  said:  ''The  principle  of  res  judi- 
eata  reaches  fiiriber.  It  extends  not  only  to  the  questions  of 
fret  and  of  law  which  were  decided  in  the  former  suit,  but 
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also  to  the  grounds  of  recoyery  or  defense,  which  might  have 
been  but  were  not  presented." 

In  RogerB  v.  Eiggins,  67  III.  244,  it  was  held:  "When  a 
complainant  in  chancery  presents  his  cause  of  action  before 
the  court,  he  should  bring  forward  and  urge  all  the  reasons 
which  then  existed  for  its  support.  After  a  determination 
of  the  suit,  the  controversy  cannot  be  reopened  to  hear  any 
additional  reason  which  before  existed,  and  was  within  the 
knowledge  of  the  party  in  support  of  the  same  cause  of  ac- 
tion. The  principle  of  res  judicata  embraces  not  only  what 
has  actually  been  determined  in  the  former  suit,  but  also  ex- 
tends to  any  other  matter  properly  involved,  and  which  might 
have  been  raised  and  determined  in  it." 

To  the  same  e£fect  are  Ruegger  v.  IndianapoUs  etc.  R.  JL  Co.^ 
103  ni.  449;  HamUton  v.  Quimby,  46  Id.  90;  Aurora  City  v. 
Westy  7  Wall.  82;  McMiehen  v.  Morgan^  9  La.  Ann.  208;  Preble 
T.  Board  of  Supervisore^  8  Biss.  358. 

We  think  the  point  now  raised  against  the  bonds  was  pre- 
sented by  the  pleadings  and  issues  in  the  Pinckney  suit,  and 
might  have  been  raised  and  determined  in  that  suit.  The 
bill  there  refers  to  the  sections  of  the  railroad  charter,  which 
provide  for  calling  the  election.  It  alleges  '^that  the  said  spe- 
cial town-meeting  and  election,"  etc., "  are  in  direct  conflict  with 
the  provisions  of  the  constitution  of  the  state,"  etc.  It  further 
alleges  that  the  '^ballots  deposited  by  the  voters  of  said  town 
at  said  special  town-meeting  and  election  for  said  donation 
were  illegal  and  void  in  this,  that  the  said  voters  had  no  legal 
power  to  determine  by  the  casting  or  depositing  of  their  said 
ballots  as  aforesaid  at  said  special  town-meeting  and  election 
whether  the  said  town  should  ....  make  such  donation  of 
seventy-five  thousand  dollars,  or  to  bind,  ....  by  their  votes 
deposited  at  said  special  town-meeting  and  electioq,  the  said 
town  to  make  such  donation,  or  to  issue  their  said  bonds,"  etc. 
The  prayer  is,  that  the  town,  etc.,  "be  enjoined  from  making 
any  donation  in  bonds,  ....  under  and  in  pursuance  of  said 
special  town-meeting  and  election,"  etc.,  and  that  "said  spe- 
cial town-meeting  and  election  held  thereunder  may  be  de- 
creed to  be  altogether  null  and  void,"  etc.  The  answer  admits 
the  provisions  of  the  charter,  as  alleged,  and  also  admits  the 
special  town-meeting  and  election;  and  avers  that  "said  spe- 
cial town-meeting  and  election  was  held,  conducted,  and  re- 
turn thereof  made  in  all  respects  as  required  by  law."  The 
decree  found  the  equities  for  the  complainants,  and  that  the 
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allegatioDB  in  the  bill  were  true.  The  order  of  this  court  le- 
yersed  the  decree,  and  dismissed  the  bill. 

It  is  yery  evident,  from  this  review,  that  the  validity  of  the 
election,  authorizing  the  bonds  to  be  executed,  was  at  issue  in 
the  Pinckney  suit.  Not  one  question  alone,  but  every  ques- 
tion affecting  the  validity  of  the  election,  was  there  at  issue. 
Under  the  issues  formed  by  the  pleadings,  the  question  whether 
the  election  should  have  been  conducted  as  a  general  election, 
with  three  judges  and  two  clerks,  instead  of  being  conducted 
as  a  town-meetiog  election,  with  one  moderator  and  one  clerk, 
was  just  as  much  involved  as  the  question  in  regard  to  the 
sufficiency  of  the  petition  and  notice,  which  was  discussed  by 
this  court  in  its  opinion.  The  fact  that  the  point  afterwards 
decided  in  the  Mallory  case,  and  now  pressed  upon  our  atten* 
tion  here,  was  not  brought  to  our  notice  in  the  Pinckney  case, 
does  not  destroy  the  force  of  the  Pinckney  decree  as  a  bar  to 
the  present  proceeding.  As  was  said  in  PrehU  v.  Board  of 
Supervisors,  supra:  "The  complainants  could  not  divide  their 
cause  of  action,  setting  up  one  ground  of  illegality  in  that  suit, 
and  if  they  failed  in  that,  bring  a  second  suit  for  a  like  pur- 
pose, setting  up  another  ground  of  illegality.  They  should 
have  disclosed  the  entire  wealth  of  their  case  at  once." 

Some  other  points  are  made  by  counsel  for  appellants,  but 
they  are  of  minor  importance,  and  we  do  not  deem  it  neces- 
sary to  discuss  them.  We  have  carefully  weighed  them,  and 
do  not  consider  them  to  be  well  taken.  If  there  were  no  other 
answer  to  them,  they  could  not  be  allowed  to  disturb  the  de- 
cree of  the  appellate  court  in  this  case,  for  the  reason  herein- 
after stated. 

This  record  shows  beyond  question  that  the  defendant  bond- 
holders are  purchasers  for  value  without  notice,  and  that  they 
bought  their  bonds  relying  on  the  Pinckney  decree.  This 
being  so,  we  have  no  power  to  now  declare  the  donation  void 
as  against  these  defendants,  even  though  the  decision  in  the 
Pinckney  case  was  wrong.  A  state  court  cannot  by  a  decis* 
ion,  any  more  than  the  state  legislature  can  by  a  statute,  im- 
pair the  obligation  of  a  contract. 

By  a  series  of  decisions  between  1853  and  1859,  the  supreme 
court  of  Iowa  upheld  the  right  of  the  legislature  of  that  state 
to  authorize  municipal  corporations  to  subscribe  to  certain 
railroads,  and  to  issue  bonds  accordingly.  In  a  case  that 
came  before  it  after  1859,  that  court  overruled  its  former  de- 
cisions upon  that  subject.    In  Gelpeke  v.  City  of  DvbuquSf  1 
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Wall.  175y  the  Buprema  oourt  of  the  United  States  held  that 
the  last  decision  of  the  Iowa  oourt  coold  not  aflfect  the  y aliditj 
of  bonds  issued  and  put  upon  the  market  while  its  earlier  de- 
cisions were  in  force,  and  laid  down  the  doctrine^  which  has 
since  been  finnlj  adhered  to,  that  if  a  contract,  when  made, 
was  valid  nnder  the  constitution  and  laws  of  a  state,  as  thej 
had  been  previonslj  ezponnded  by  its  judicial  tribunals,  and 
as  they  were  understood  at  the  time,  no  subsequent  action  by 
the  legislature  or  judiciary  can  impair  its  obligation:  Have* 
fneyer  v.  Iowa  CUy,  3  Wall.  294;  OleM  v.  Supervison,  16  Id. 
678;  Oreen  CowUyy.  Connesi^  109  U.  S.  104;  DougUmY.  Cotnify 
of  Kkey  101  Id.  677;  County  of  R6U$  y.  Douglan,  106  Id.  728; 
Stevens  y.  Prattj  101  111.  206. 
The  judgment  of  the  appellate  court  is  aflbmed. 


.  Pbior  JusGKDrr  n  Bak  to  Kaxnthiaiks  of  AvonnDi  Aama  wkkh 
faiyolves  the  quevtioiu  almdy  litigated,  or  whioh  might  haTe  bean  litjgitBd» 
in  the  former  aation:  BeUy,  Men^/UH  4  Am.  8L  E^  49S,  and  note 44A. 

JiTDGMXFT  nr  PBOCBSDmo  TO  CoMFBL  OiTT  TO  IssiTX  BoHSfl,  determin- 
ing it  to  be  the  dnty  of  the  city  to  iaroe  tfaem,  is  a  bar  to  any  ^estioo 
which  might  have  been  litigated  in  anch  proeeediiig:  See  note  to  Ih  Vom  v. 
Rkkmomi^  9S  Am.  Deo.  681  et  ee^ 


Lake  Shobb  and  Miohigan  Southbbn  Bailboad 

Company  v.  Bbown. 

[128  ILUNOIS,  162.1 

NiouosHOi.  —Invitation  to ▲  PBBaoN  to  Bmx  nr  a  Danosboub  Plaob, 
giren  by  the  Bervants  of  a  railway  company,  may  render  hia  apparent 
want  of  care  in  riding  in  each  plaoe  the  negligenoe  of  the  carrier.  He 
had  a  right  to  aasnme  that  its  oervanta  knew  what  waa  aaf e,  provided 
the  act  which  he  did  on  their  advice  did  not  involve  a  recUeae  ezpoa- 
nre  of  himself^  and  waa  not  one  which  no  man  of  ordinary  pradence 
would  do. 

Wbxrx  Onx  is  Put  in  a  Placb  or  Peril  bt  ths  Invraxion  or  thx 
Sbbvants  or  a  Railway  Compant,  the  law  reqoirea  them  to  ezerciBe 
a  degree  of  care  correaponding  to  the  danger  to  which  they  have  ezpoaed 
him.  If  they  are  about  to  make  "a  ranning  switch,"  or  do  any  other 
act  franght  with  special  peril  to  him,  they  mnst  advise  him  of  the  im- 
pending danger,  and  give  him  an  opportunity  to  guard  against  or  escape 
from  it. 

TmouoM  A  BAiLWAr  Car  n  not  Ofxbatbd  ron  thx  Pubfosb  op  Cakbt- 
INO  PABSBNGikBS,  yet  if  a  person  takes  passage  therein  by  the  invitation 
of  servants  in  charge  thereof,  they  thereupon  become  bound  to  operate 
the  train  in  such  manner  aa  due  care  and  caution  would  auggeet  for 
Mfety> 
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NoncB  or  Psivixs  Rvlb  anb  Rmxtlatioks  or  a  Railway  OtnaAKY^ 
pyeieribieg  the  duties  and  powers  of  its  employees*  mnst  be  farooght  home 
to  the  knowledge  of  persons  before  they  oan  be  affeoted  thereby. 

Railroad  Compant  is  Anbwbrablb  iob  Acts  of  its  Servants  in  the 
eonrse  of  their  employment,  whether  abusing  or  rightfnUy  pursuing  the 
powers  conferred  on  them,  and  whether  acting  within  or  in  direct  viola* 
tion  of  their  instructions. 

Shifper  on  Railway  has  tbb  Riobt  to  Asbumr  that  persons  found  in 
charge  of  the  train  and  of  his  property  are  authorized  to  act  for  the  com- 
pany, and  he  is  not  bound  to  vtop  and  inquire  as  to  the  extent  of  their 
authority. 

GiTSToic  or  ALLowDfa  Shippbrs  op  Liys-stook  to  Rira  vfok  Eiioine% 
and  upon  cars  containing  such  stock,  is  admissible  in  evidence  as  tend* 
ing  to  show  that  the  pUihiti£^  who  was  such  a  shipper,  had  a  right  to  be 
so  carried,  and  that  the  servants  of  the  company  who  so  carried  him  did 
so  by  its  authority. 

Fact  that  Ihjusjed  Railway  Passdioxb  might  hati  Atozdsd  DAMosft 
BY  PuBsuiNa  Anothxb  and  DmBRKNT  MoDB  09  Tbatbl  wiU  not  re- 
lieve the  company  from  liability  if  its  servants  invited  him  to  ride  on  its 
cars  in  a  position  of  danger,  aOid  exposed  him  to  injury  by  their  want  of 
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for  a  personal  injury  resulting  from  the  gross  negligence  of  the  carrier. 

Action  on  the  case  by  the  adminiBtratrix  of  Nelson  Brown, 
to  recover  damages  for  the  death  of  her  husband,  through  the 
negligence  of  defendant's  senrants.  The  decedent  was,  and 
for  several  years  had  been,  a  shipper  of  stock  to  the  Union 
Stock  Yards  of  Chicago.  Defendant's  yard  was  about  three 
quarters  of  a  mile  from  the  Btock*yards;  and  its  habit  was  to 
attach  cars  containing  stock  to  a  switch-engine,  and  thereby 
draw  them  over  the  tracks  of  the  Union  Stock  Yards  and 
Transit  Company  to  the  Union  Stock  Yards.  On  August  ll^ 
1881,  decedent,  accompanying  certain  cars  loaded  with  his 
stock,  reached  defendant's  yard,  where  the  caboose  in  which 
he  had  been  riding  was  detached  from  the  train,  and  the 
switch-engine  was  attached  thereto.  The  engineer  told  him  to 
get  on  this  en^e.  He  did  so,  and  was  killed  while  the  ser- 
vants in  char^  of  the  train  were  trying  to  make  a  "running 
switch,"  and  under  the  circumstances  disclosed  in  the  opin- 
Ion.    Judgment  for  plaintiff. 

C.  jD.  Roys  arid  P.  B.  Smithj  for  the  appellant. 

Q.  M.  Stevens  and  O.  A.  Dwpey^  for  the  appellee. 

Bbop8,  J.  This  was  an  action  by  appellee,  as  administra- 
trix of  Nelson  Brown,  deceased,  to  recover  damages  for  caus- 
ing the  death  of  said  deceased.  The  trial  in  the  superior 
Murt  of  Cook  County  resulted  in  a  verdict  for  plaintiff,  and 
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judgment  thereon.  Upon  appeal  to  the  appellate  court  for  Che 
first  dietrict,  the  judgment  of  the  superior  court  was  aflSrmed, 
and  the  case  is  brought  here  bj  the  further  appeal  of  the  rail- 
road company. 

If  the  case  was  properly  submitted  to  the  jury,  they,  by  the 
yerdict  rendered,  necessarily  found  every  £act  material  to  a 
recovery  in  favor  of  the  plaintiff.  We  must  accept  the  gen- 
eral judgment  of  affirmance  as  settling  all  questions  of  fact 
favorably  to  the  plaintiff  below,  and  that  the  evidence  is  suffi- 
cient to  sustain  the  finding  of  the  jury,  under  the  issues,  as 
made  by  the  pleadings  in  the  case.  We  must  assume,  there- 
fore, that  plaintiff's  intestate  was  rightfully  a  passenger  on 
defendant's  train,  in  charge  of  his  stock,  and  had  a  right  to  be 
safely  carried  to  the  Union  Stock  Yards,  and  was,  as  between 
himself  and  defendant,  rightfully,  and  by  invitation  and  di- 
rection-of  defendant,  by  its  servants  in  charge  of  his  stock 
and  of  defendant's  engine,  on  the  foot-board  of  the  engine,  as 
alleged  in  the  declaration,  and  was,  at  the  time  of  his  injury, 
in  the  exercise  of  due  and  ordinary  care  for  his  safety,  and 
that  his  injury  and  death  were  caused  by  and  resulted  firom 
the  gross  negligence  of  defendant's  servants  in  the  running, 
management,  and  operation  of  the  engine  upon  which  he  was 
so,  by  invitation,  rightfully  riding,  as  charged  in  the  declara- 
tion. Our  consideration  will,  therefore,  be  confined  to  ques- 
tions of  law  which  arise  upon  the  admission  and  exclusion  of 
evidence,  and  upon  instructions  given,  refused,  or  modified  at 
the  trial. 

The  principal  question,  and  the  one  of  greatest  difficulty, 
is  in  reference  to  the  alleged  negligence  of  Uie  deceased  in  get- 
ting upon  the  foot-board  of  the  switch-engine,  and  attempting, 
in  that  position,  to  ride  from  Forty-third  Street  to  the  stock- 
yards. Many  of  the  instructiens  asked  by  appellant  proceed 
upon  the  theory  that  the  deceased  was  guilty  of  such  negli- 
gence, in  so  being  upon  the  foot-board  of  the  engine,  as  to  pre- 
vent a  recovery  by  his  personal  representative.  It  cannot  be 
said,  however,  that  the  deceased,  in  getting  on  the  foot-board 
of  the  engine,  and  remaining  there,  was  in  the  violation  of 
any  duty  imposed  upon  him  by  law;  nor  is  it  conceded  that, 
in  so  doing,  he  acted  with  less  circumspection  and  care  for 
his  personal  safety  than  would  have  been  observed  by  pru- 
dent and  ordinarily  careful  men  under  like  circumstances. 
Indeed,  this  is  the  sharply  controverted  question  in  the  case; 
and  the  question  of  negligence  was  therefore  a  question  of  tauci 
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to  be  determined  by  the  jury,  upon  consideration  of  all  the 
facts  and  circumstances  proved:  Simtheastem  lUinais  R.  R.  Co. 
T.  Connor,'  000  111.  000. 

The  test  of  plaintiff's  right  of  recovery  in  this  case  was  the 
exercise,  by  the  deceased,  of  ordinary  care, — that  is,  such  care 
as  a  prudent  and  ordinarily  cautious  man  would  exercise  for 
his  personal  safety, — and  the  failure  of  appellant  to  exercise 
such  care,  and  that  by  reason  thereof  the  injury  and  death 
occurred.  It  cannot  be  said,  as  a  matter  of  law,  that  a  pru- 
dent and  ordinarily  cautious  man  would  not,  under  any  cir- 
cumstances, ride  a  short  distance  upon  an  engine.  Experience 
has  shown  there  is  some  danger  in  the  safest  mode  of  railway 
travel;  and  it  cannot  be  said  that  ond  must  not  take  a  particu- 
lar mode  of  carriage  because  it  is  dangerous.  The  question 
can  only  be  determined,  as  before  stated,  by  a  consideration 
of  all  the  attending  circumstances. 

In  this  case  it  is  alleged  in  the  declaration,  and  the  jury 
have  found,  that  the  deceased  had  the  right  to  be  carried  over 
the  defendant's  road  to  the  stock-yards.  There  is  evidence 
tending  to  show  that  when  Forty-third  Street  was  reached  the 
caboose  in  which  he  had  been  riding  was  taken  away,  and  his 
car  of  stock  left  standing  on  appellant's  track;  that  it  was  the 
habit  or  custom  of  appellant  to  carry  the  attendants  of  stock 
from  that  point  to  the  stock-yards,  three  fourths  of  a  mile,  on 
the  stock-car  or  switch-engine  which  picked  up  the  stock-cars 
dropped  by  appellant's  trains  at  Forty-third  Street,  and  took 
them  to  the  stock-yards;  that  deceased  had  been  engaged  in 
shipping  stock  over  appellant's  road  for  several  years;  that 
no  other  mode  of  transportation  was  provided  by  appellant 
from  Forty-third  Street  to  the  stock-yards;  that  the  yard- 
master  of  appeUant  directed  the  engineer  of  the  switch-engine 
to  go  and  get  the  ^'drover"  and  his  car  of  stock,  which  he  did, 
at  the  same  time  directing  the  deceased  to  get  on  the  engine; 
that  in  pursuance  of  such  direction  the  deceased  got  on  the 
fix>t-board  of  the  engine.  It  appears,  also,  that  after  getting 
under  headway,  the  speed  of  the  engine  was  checked  and  the 
coupling-pin  pulled,  when  the  engine  was  thrown  or  ''jerked" 
forward  for  the  purpose  of  making  a  running  switch.  By  the 
sudden  and  violent  motion  thus  given  to  the  engine,  the  de- 
ceased was  thrown  from  the  foot-board  upon  the  track,  and 
was  run  over  by  the  car  of  stock  from  which  the  engine  had 
just  been  detached,  and  so  injured  that  death  ensued. 

In  determining  whether  the  deceased  being  upon  the  fix>i- 

Ajc.  St.  fiip.>  Vol.  V. — n 
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board  was  negligence,  it  became  competent  for  the  jury  to 
consider,  not  only  the  acts  of  the  deceased,  but  also  the  acta 
of  the  servants  of  the  company,  not  alone  in  respect  to  their 
management  of  the  train,  but  as  connected  with  the  acts  com- 
plained of  as  negligence  on  the  part  of  the  deceased.  There 
may  be  fault  on  the  part  of  the  carrier  in  putting  the  passenger 
in  a  place  of  unnecessary  hazard,  or  in  giving  him  assurance  of 
safety  and  the  like,  which  might  render  the  apparent  want  of 
care  of  a  passenger  the  negligence  of  the  carrier.  It  is  said 
in  Pierce  on  Railroads,  829,  that  '*  the  direction,  invitation,  or 
assurance  of  safety  given  by  a  servant  of  the  company  may  so 
qualify  a  plaintiff's  act  as  to  relieve  it  of  the  quality  of  negli- 
gence  which  it  would  oliierwise  have.  This  has  been  more 
generally  held  in  the  case  of  passengers  who  are  in  chai^  of 
the  company,  and  have  a  right  to  assume  that  its  servants 

know  what  is  safe But  notwithstanding  such  direction, 

invitation,  or  assurance,  the  plaintiff  will  not  be  excused  in 
following  it,  if  the  act  involves  a  reckless  exposure  of  himeelfy 
or  is  one  which  a  man  of  ordinary  prudence  would  not  da'' 
I>eering,  in  his  Law  of  Negligence,  section  24,  says:  *'  One  who 
obeys  the  instructions  or  directions  of  another  upon  whose 
assurance  he  has  a  right  to  rely,  cannot  be  charged  with  con- 
tributory  negligence  at  the  instance  of  such  other,  in  an  action 
against  him  for  injuries  reoeived  in  attempting  to  fidlow  out 
the  instructions  ";  citing  in  support  of  the  text  AnnsyloaiMa 
JB.  R.  Co.  V.  McCUxkey,  23  Pa.  St  526;  Annsyloania  B.  B.  Co. 
V.  Hendenony  61  Id.  815;  St.  LouU  R.  R.  Co.  v.  CafUreU,  87  Ark. 
619;  40  Am.  Bep.  106;  LouiaviUe  R.  R.  Co.  v.  KeUy,  92  End. 
871;  47  Am.  Bep.  149;  Poole  v.  Ckieago  Ry  Co.,  68  Wis.  667; 
Chance  v.  St.  Louis  etc.  Ry  Co.y  10  Mo.  App.  867. 

In  WxUm  V.  Middleeex  R.  R.  Co.,  107  Mass.  108,  9  Am.  Bep. 
11,  the  plaintiff,  a  girl  nine  years  old,  was  walking  witii  other 
girls  along  defendant's  track,  and  one  of  defendant's  cars 
came  slowly  along  the  traok,  and  the  driver  beckoned  to  the 
girls  to  get  on,  which  they  did.  By  a  jerk  of  the  car  the 
plaintiff  lost  her  balance,  and  fell  and  was  injured.  It  was 
admitted  in  that  case  that  plaintiff  was  not  a  passenger  for 
hire.  The  court  says:  "In  accepting  the  invitation  and  get- 
ting upon  the  car,  we  think  she  [plaintiff]  was  not  a  tres- 
passer, there  being  no  evidence  of  collusion  between  her  and 
the  driver  to  defraud  the  corporation.  A  master  is  bound  by 
the  acts  of  his  servants  in  the  course  of  his  empLoymenL 
•  •  .  •  If,  in  violation  of  his  instructions,  he  permits  persoof 
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to  ride  without  pay,  he  is  guilty  of  a  breach  of  duty  as  a 
eervant  Such  act  ib  not  one  outside  of  his  duty,  but  is  an 
act  within  the  general  scope  of  his  agency,  for  which  he  is 
responsible  to  his  master.  In  the  case  at  bar  the  invitation 
to  the  plainti£f  to  ride  was  an  act  within  the  general  scope  of 
the  driver's  employment,  and  if  she  accepted  it  innocently, 
she  was  not  a  trespasser.  It  is  immaterial  that  the  driver  wag 
acting  contrary  to  his  instructions/' 

If  the  deceased,  at  the  time  of  the  accident,  was  in  a  place 
of  i)eril,  that  fact  was  known  to  appellant's  servants.  If  he 
was  there  by  their  invitation  or  direction,  the  law  would  re- 
quire of  them  the  exercise  of  a  degree  of  care  corresponding 
to  the  danger  to  which  they  had  thus  exposed  him.  The  care 
ordinarily  required  of  a  carrier  of  passengers  is  to  be  measured 
by  the  known  peril  to  the  party  it  undertakes  to  carry.  The 
proof  shows  that  the  making  of  a  running  switeh  is  usually 
attended  with  danger,  and  would  be  especially  so  to  persons 
standing  upon  the  foot-board  of  the  engine.  This  was  known 
to  appellant's  servants,  but  is  not  shown  to  have  been  known 
by  deceased.  Nor  is  it  shown  that  he  knew  or  was  told  a  run- 
ning switoh  was  to  be  made.  It  became  the  duty,  then,  of  the 
servants  of  appellant  to  advise  deceased  of  the  facts  before 
attempting  the  running  switeh,  so  that  he  might  have  token 
extra  precaution  or  have  gotten  off  the  engine  before  the 
ewiteh  was  attempted.  In  this  connection,  the  eighth  instruc- 
tion asked  by  appellant  is  as  follows: — 

''The  jury  are  instructed  that  if  they  believe,  fix>m  the  evi- 
dence, that  the  said  Nelson  Brown  got  upon  the  car  in  question 
for  the  purpose  of  riding  to  the  stock-yards,  and  that  the  en- 
gine was  drawing  a  car  loaded  with  stock,  and  that  neither 
said  engine  or  car  was  run  or  operated  for  the  purpose  of  car- 
rying passengers,  then  the  defendant  was  not  bound  to  run  or 
operate  said  engine  and  car  in  any  other  than  the  usual  and 
ordinary  manner  for  the  conveyance  of  stock,  and  the  said 
Nelson  Brown  assumed  the  ordinary  perils  attending  the  oper- 
ation of  the  same  in  the  usual  manner;  and  if  the  jury  be- 
lieve, firom  the  evidence,  that  the  same  was  operated  in  the 
usual  and  ordinary  manner,  and  that  the  injury  was  the  result 
of  the  usual  and  ordinary  peril  attending  such  operation,* 
then  the  plaintiff  cannot  recover." 

Which  instruction  the  court  modified  by  inserting  at  the 
star  the  words,  **  and  not  through  the  carelessness  and  nej^- 
genoe  of  the  servante  of  the  defendant."    The  modification  is 
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claimed  to  bave  been  error.  We  do  not  think  it  was  errone- 
ous. As  originally  drawn,  tbe  instruction  left  out  of  consid- 
eration the  question  of  defendant's  negligence.  There  was 
evidence  that  attendants  of  stock  were  carried  to  tbe  stock- 
yards on  such  trains,  and  that  the  deceased  was  upon  this 
engine  by  direction  of  those  in  charge  of  it  The  court  might 
very  properly,  in  view  of  this  evidence,  have  refused  this  in- 
struction altogether.  If  the  train  was  not  operated  for  the 
purpose  of  carrying  passengers,  yet  if  those  in  charge  thereof 
assumed  to  carry  the  deceased  thereon,  and  he  was  upon  the 
same  by  their  invitation  and  direction,  it  cannot  be  said,  as  a 
matter  of  law,  they  were  not  bound  to  operate  the  same  in  any 
other  than  the  "usual  and  ordinary  manner  for  the  convey- 
ance of  stock."  Under  such  circumstances,  they  were  bound 
to  operate  the  train  in  such  manner  as  due  care  and  caution 
would  suggest  for  the  safety  of  the  passenger.  Even  if  de- 
ceased was  wrongfully  upon  the  engine,  and  was  permitted  to 
remain  there,  that  would  not  justify  gross  negligence  in  oper- 
ating the  engine  and  car,  or  the  want  of  the  exercise  of  ordi- 
nary care  to  prevent  injury  to  him. 

It  is  also  urged  that  the  court  erred  in  refusing  to  admit 
evidence  tending  to  show  that  the  engineer  or  yard-master  of 
appellant  had  no  authority  to  allow  persons,  other  than  em- 
ployees, to  ride  on  engines  or  freight-cars  of  which  they  were  in 
charge;  and  the  second,  third,  fourth,  and  sixth  of  appellant's 
instructions  related  to  this  question,  and  were  refused  by  the 
court,  which  is  also  assigned  for  error.  The  rules  of  the  com- 
pany were  admitted  in  evidence.  The  private  rules  and  regu- 
lations of  a  railway  company,  prescribing  the  duty  and  power 
of  its  servants  and  employees,  cannot  affect  persons  having  no 
notice  of  them.  It  is  said,  in  Pierce  on  Railroads,  pages  277, 
278:  "The  company  is  liable  for  the  acts  of  its  servants  in  the 
course  of  their  employment,  both  in  the  rightful  use  and  in 
the  abuse  of  the  powers  conferred  upon  them;  and  when  they 
keep  within  the  course  of  their  employment,  it  is  responsible 
for  their  negligence  or  wrongful  act,  although  they  are  acting 
against  its  instructions,  or  even  willfully."  See,  to  the  same 
effect,  Wilton  v.  Middlesex  R.  R.  Co.,  107  Mass.  108;  9  Am. 
Rep.  11;  125  Mass.  130;  Iliggina  v.  Waiervliet  Turnpike  and 
R.  R.  Co.,  46  N.  Y.  23;  7  Am.  Rep.  293;  Shea  v.  Sixth  Avenue 
B.  R.  Co.,  62  N.  Y.  185;  20  Am.  Rep.  480;  Cohen  v.  Dry  Dock 
etc.  R.  R.  Co.,  69  N.  Y.  170;  Jeffereon  R.  R.  Co.  v.  Bogere^  88 
Ind.  116;  10  Am.  Rep.  103. 
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Those  dealing  with  the  company  can  only  judge  of  the  power 
given  to  its  agents  and  its  servants  firom  appearances  and  the 
position  and  acts  of  such  employees.    Under  the  circumstances 
in  this  case,  the  deceased  might  well  have  supposed  that  those 
in  charge  of  the  switch-engine  and  his  car  of  stock  had  au- 
thority from  the  company  to  act  for  it  in  the  business  in  which 
they  were  engaged.    There  was  evidence  tending  to  show,  as 
found  by  the  jury  and  appellate  court,  as  has  been  seen,  that 
the  deceased  had  a  right  to  be  transported  over  appellant's 
road  to  the  stock-yards.    On  arrival  at  Forty-third  Street  this 
was  but  partially  performed,  and  the  engineer  and  switchman 
were  carrying  out  and  completing  this  contract  of  carriage, 
and  were  apparently  in  the  discharge  of  that  duty.    Seeing 
the  caboose-car,  in  which  he  had  reached  Forty-third  Street, 
detached,  and  the  switch-engine  attached  to  his  car  of  hogs, 
and  it  being  the  custom  of  appellant  to  take  the  shippers  of 
stock  upon  such  car  or  engine,  he  had  the  right  to  suppose,  if 
he  knew  nothing  to  the  contrary,  that  those  in  charge  of  the 
engine  and  of  his  stock  were  authorized  to  act  for  appellant. 
He  was  not  bound,  as  a  matter  of  law,  to  stop  and  inquire  as 
to  the  extent  of  their  authority  to  act:  St  Louis^  AUon^  and 
Chicago  R.  R.  Co.  v.  Z>a%,  19  HI.  353. 

It  is  also  urged  that  the  trial  court  erred  in  admitting  evi- 
dence of  the  custom  of  appellant  in  allowing  shippers  of  live- 
stock to  ride  upon  its  engines  and  cars  containing  stock,  from 
Forty-third  Street  to  the  Union  Stock  Yards.  It  is  averred  in 
the  declaration  that  deceased  had  a  right  to  be  carried  with 
his  stock  over  appellant's  road  to  the  Union  Stock  Yards,  and 
that  he  was  rightfully,  and  by  direction  of  appellant,  by  its 
servants,  upon  the  foot-board  of  the  engine,  in  transit  to  his 
destination,  at  the  time  of  his  injury.  It  is  shown  that  usually 
a  shipper's  pass  is  given;  but  if,  as  part  of  the  contract  of 
shipment  of  stock,  an  attendant  is  to  be  carried,  his  right  to 
passage  would  be  as  perfect  if  no  pass  was  given  as  if  that 
formality  had  been  observed.  The  averment  of  the  declara- 
tion is  broad  enough  to  admit  any  legitimate  proof  tending  to 
show  the  right  of  the  deceased  to  be  upon  the  engine  at  the 
time  of  the  alleged  injury.  If  it  was  the  usual  custom  or 
habit  of  the  carrier  to  transport  the  shippers  of  live-stock  in 
this  way,  and  the  deceased  knew  of  such  custom,  we  are  not 
prepared  to  say  that  evidence  tending  to  show  the  habit  of  the 
company  in  this  regard  would  not  be  competent,  as  tending  to 
show  the  authority  of  the  servants  of  appellant  in  charge  to 
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thus  carry  the  deceased,  as  well  as  tending  to  show  that  the 
deceased,  at  the  time  of  the  accident,  was  a  passengsr  tor  re- 
ward.   We  think  the  evidence  was  competent. 

Appellant  offered  to  prove  there  was  a  line  of  public  street- 
cars from  its  tracks  at  Forty-third  Street  to  the  Union  Stock 
Yards,  which,  upon  objection,  the  court  refused  to  allow.  In 
view  of  the  issue,  this  evidence  was  wholly  immaterial.  If  the 
deceased  had  engaged  passage  on  appellant's  road  to  the  stock- 
yards, and  had  a  right  to  be  carried  there,  as  alleged,  he  was 
under  no  obligation,  at  his  own  expense,  to  pursue  a  different 
route.  If  the  company  furnished  a  dangerous  mode,  and  if 
its  servants  in  charge,  with  apparent  authority,  directed  the 
deceased  to  take  passage  on  its  engine,  it  cannot  escape  lia- 
bility for  an  injury  to  him  through  the  negligence  or  careless- 
ness of  its  servants,  by  showing  that  he  might  have  procured 
passage  by  some  other  line  of  travel.  It  cannot  be  said  that 
a  party  who  engages  passage  on  a  freight  train,  and  is  in- 
jured while  in  the  exercise  of  ordinary  care,  through  the  neg- 
ligence of  the  servants  operating  the  same,  is  chargeable  with 
such  contributory  negligence  as  will  defeat  his  right  of  recov- 
ery, merely  because  a  passenger  train  or  a  street- car  line 
might  have  afforded  him  a  safer  mode  of  travel.  Assuming 
the  deceased  had  a  right  to  be  safely  carried  by  appellant  to 
the  stock-yards,  he  had  a  right  to  suppose  that  he  would  not 
be  assigned  to  a  place  of  extra  hasard  or  peril,  and  that,  to 
whatever  place  assigned,  reasonable  care  would  be  exercised 
to  protect  him  from  injuiy:  Spooner  v.  Brooklyn  City  i2.  R. 
Co.,  54  N.  Y.  230;  13  Am.  Rep.  570.  It  is  manifest  when  de- 
ceased got  upon  the  engine  by  direction  of  the  servants  of 
appellant,  he  did  not  know  that  a  running  switch  was  to  be 
made,  and  also  that  the  injury  occurred  in  consequence  of  the 
attempt  to  make  such  switch.  As  we  have  seen,  if  he  was  in 
a  hazardous  position,  and  the  danger  to  him  was  increased  by 
the  manner  of  the  operation  of  the  engine,  he  should  have 
been  informed  in  time  to  have  enabled  him  to  seek  a  place  of 
greater  safety,  or  to  have  left  the  engine. 

What  is  here  said  will  dispose  of  the  alleged  error  in  refus- 
ing defendant's  seventeenth  instruction,  which  was  to  the 
effect  that  if  there  was  a  street-car  line  that  deceased  might 
have  taken  to  reach  his  destination,  and  he  knew  of  it,  and 
that  he  attempted  to  ride  on  the  foot-boar«l  of  the  engine,  and 
was  injured,  plaintiff  could  not  recover.  This  instruction  is 
objectionable  in  ignoring  entirely  the  question  of  defendant's 
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negligence,  and  in  assuming  tbat  the  facts  therein  stated  con- 
stitute, as  a  matter  of  law,  such  negligence  as  would  preclude 
a  recovery. 

It  is  aLso  urged  the  court  erred  in  not  allowing  appeUant  to 
prove  by  Mr.  Amsden  that  the  position  on  the  foot-board  of 
the  engine  was  dangerous.  The  witnesses  Payne  and  Smith 
had  both  testified  to  that  fact,  and  it  was  nowhere  contro- 
verted in  the  case.  The  refusal,  therefore,  to  permit  appellant 
to  accumulate  evidence  upon  this  point  would  not  be  a  revers- 
able  error. 

It  is  also  urged  that  the  court  erred  in  giving  the  plaintiff's 
second  and  third  instructions.  Three  objections  are  urged  to 
these  instructions:  1.  That  they  authorize  a  recovery  if  the 
deceased  was  in  the  exercise  of  ordinary  care  while  on  the  en- 
gine, excluding,  it  is  said,  a  consideration  of  his  negligence  in 
placing  himself  in  that  position;  2.  That  the  instructions  as- 
sume that  the  defendant's  servants  were  guilty  of  negligence 
in  the  running  and  handling  of  the  engine;  and  3.  That  they 
base  the  plaintiff's  right  to  recover  upon  the  negligence  of 
defendant's  servants  in  running  and  handling  the  engine, 
''without  confining  it  to  the  specific  negligence  named  in  the 
declaration."  None  of  the  objections  are  tenable.  The  in- 
structions are  as  follows: — 

''  2.  The  court  instmcts  the  jury,  that  if  they  believe  from 
the  evidence  that  Nelson  Brown,  tJie  deceased,  was  rightfully 
on  the  defendant's  engine,  as  is  alleged  in  the  declaration  in 
this  cause,  and  that  while  he  was  on  said  engine  he  was  using 
ordinary  care  on  his  part  for  his  personal  safety,  and  was,  by 
and  through  the  carelessness  and  negligence  of  the  defendant's 
servants  in  running  and  handling  said  engine,  thrown  from 
said  engine  and  injured,  from  which  said  injuries  the  said 
Nelson  Brown  died,  then  the  jury  should  find  for  the  plaintiff, 
and  give  her  such  damages  as  they  deem  a  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  the  said  de- 
ceased^ not  exceeding  five  thousand  dollars. 

''  3.  The  court  instructs  the  jury,  that  if  they  believe  from 
the  evidence  that  Nelson  Brown,  deceased,  was  the  husband 
of  the  plaintiff  in  this  suit,  and  that  the  said  Nelson  Brown 
was  rightfully  upon  the  defendant's  engine  by  the  invitation 
and  direction  of  the  conductor  and  manager  of  the  same,  and 
he  was  using  ordinary  care  for  his  safety,  and  was,  by  and 
through  the  carelessness  and  negligence  of  the  defendant's 
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•enrantB  in  nmning  and  handUng  the  said  engine,  thrown 
from  the  eaid  engine  to  the  ground,  and  ran  over  by  a  car  and 
injured,  from  which  injuries  the  said  Nelson  Brown  afterward 
died,  then  the  jury  will  find  for  the  plaintiff,  and  assess  her 
damages  at  such  sum  as  they  believe,  from  all  the  evidenoe^ 
she  has  sustained,  not  exceeding  five  thousand  dollars." 

The  jury  were  required  to  find  that  the  deceased  was  right- 
fully on  the  defendant's  engine,  as  alleged  in  the  declara- 
tion. 

In  respect  to  the  second  objection,  the  instractions  under 
consideration  went  to  the  jury  with  many  for  appellant,  among 
which  (the  sixteenth)  was  the  following: — 

^  The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  a  man  of  ordinary  care  and  pradence  would  not 
ride  upon  a  locomotive  engine  in  the  position  and  manner  that 
said  Nelson  Brown  was  shown  td  have  been  riding  at  the  time 
of  the  accident,  and  you  further  believe,  from  the  evidence,  that 
his  injury  was  caused  by  his  not  exercising  ordinary  care  and 
prudence,  then  the  plaintiff  cannot  recover.'' 

We  do  not  think  the  jury  could  have  understood  plaintiff's 
instractions  as  holding  that  she  might  recover  although  her 
intestate  was  guilty  of  negligence  in  getting  upon  the  foot* 
board  of  the  engine,  or  remaining  there  up  to  the  time  of  the 
accident,  and  especially  so  when  considered  in  connection 
with  the  one  above  quoted  and  given  for  defendant  The 
question  of  the  negligence  of  defendant  was,  by  plaintiff's  in- 
stractions, fairly  submitted  to  the  jury  as  a  question  of  fact, 
to  be  determined  fit>m  the  evidence. 

There  is  no  force  in  the  third  objection.  The  negligence 
charged  was  in  respect  of  the  manner  of  ranning  and  oper- 
ating the  engine  in  making  the  running  switch.  The  jury 
could  not  have  understood  these  instractions,  in  the  light  of 
the  evidence,  as  referring  to  any  other  acts  of  negligence  than 
those  charged  in  the  declaration. 

The  refusal  of  the  ninth  instraction  asked  by  appellant  is 
also  assigned  for  error.    It  was  as  follows: — 

'^  The  jury  are  instracted  that  the  defendant  was  under  no 
obligation  to  furaish  the  said  Nelson  Brown  transportation 
from  its  track  to  the  stock-yards,  and  in  getting  upon  the  en- 
gine used  for  the  transportation  of  the  car-load  of  stock,  for  the 
purpose  of  riding  to  the  stock-yards,  he  assumed  the  ordinary 
risks  and  perils  of  that  mode  of  travel,  and  if  the  jury  believe, 
from  the  evidence,  that  his  injury  was  the  result  of  the  usual 


No7. 1887.]    Lake  Shore  etc.  R.  R.  Co.  v.  Bbown.  621 

and  ordinary  peril  attending  such  mode  of  travel,  then  the 
plaintiff  cannot  recover." 

There  waB,  at  least,  evidence  tending  to  show  that  appellant 
was  to  carry  the  deceased  to  such  yards,  and  the  instruction 
was  faulty  in  assuming  the  contrary  as  a  matter  of  law.  The 
instruction  was  modified  by  submitting  the  question  of  the 
•  obligation  of  appellant  to  furnish  transportation  of  the  deceased 
to  the  stock-yards,  to  the  jury,  to  be  found  by  them  upon  the 
evidence,  and  also  submitting  to  the  jury  the  question  of  the 
negligence  of  appellant  in  causing  the  injury  to  the  deceased. 
In  this  there  was  no  error. 

The  fifteenth  instruction,  as  asked,  was  as  follows: — 

''The  jury  are  instructed  that  if  the  said  Nelson  Brown 
intended  to  ride  upon  the  engine  or  car,  common  prudence 
dictated  that  he  should  put  himself  in  the  safest  place  possible, 
and  if  the  jury  believe,  from  the  evidence,  that  it  was  obvioos 
to  a  person  of  ordinary  prudence  that  the  place  where  said 
Brown  stationed  himself  to  ride  was  much  more  dangerous 
than  the  position  ou  the  top  of  the  car,  then  he  was  guilty  of 
negligence,  and  the  plaintiff  cannot  recover." 

This  instruction  was  modified,  and  given,  and  it  is  not 
claimed  that  the  modification  is  erroneous,  but  it  is  said  that 
the  instruction  should  have  been  given  as  asked,  and  that  its 
modification  was  therefore  error.  What  would  have  been  ''the 
safest  place  possible,"  is  a  matter  about  which  men  equally 
prudent  might  widely  differ.  Therefore,  what  common  pru- 
dence dictates  in  a  particular  case  is  ordinarily  a  question  of 
&ct.  In  addition  to  this,  the  instruction,  as  asked,  wholly 
ignores  the  question  whether  the  deceased  did  not  take  the 
position  he  did  by  direction  of  appellant's  servants  in  charge 
of  the -train,  and  of  their  negligence  in  operating  the  same. 
The  modification  properly  left  the  question  of  Brown's  negli- 
gence, and  that  of  the  appellant,  to  the  jury,  to  be  determined 
by  them  from  the  evidence. 

What  has  already  been  said  will  dispose  of  the  modifica- 
tion made  to  appellant's  nineteenth  and  twentieth  instmo* 
tbns. 

The  first,  second,  third,  fifth,  sixth,  seventh,  fourteenth, 
seventeenth,  and  eighteenth  instructions  asked  by  appellant 
were  refased,  and  the  propriety  of  this  ruling  is  also  ques- 
tioned. As  already  said,  some  of  them  proceed  upon  the 
theory  that  the  acts  of  Brown,  in  being  upon  the  foot-board  of 
the  engine,  was  such  contributory  negligence  as  would,  as  a 
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matter  of  law,  preyent  a  recoyery.  What  has  been  said  will 
dispense  with  the  necessity  of  their  separate  conaideratkiu 
The  first  instruction,  however,  is  as  follows: — 

''  The  jury  are  instructed  that  the  evidence  in  the  case  will 
not  sustain  a  verdict  for  the  plaintiff,  and  their  verdict  should, 
therefore,  be  for  the  defendant" 

Such  an  instruction  will  not  be  given  where  there  is  evi-^ 
dence  tending  to  prove  the  material  facts  necessary  to  main- 
tain the  issues  for  plaintiff,  trom  which  the  jury  may  find  the 
facts  essential  to  a  recovery.  There  being,  as  we  have  seen, 
evidence  in  this  case  tending  to  prove  the  issues  on  the  part 
of  the  plaintiff,  the  court  properly  refused  the  instructioin. 

The  second  refused  instruction,  which  was  to  the  effect  that 
if  the  jury  believed,  from  the  evidence,  that  the  rules  of  the 
company  forbade  the  engineer  in  its  service  to  allow  any  per- 
son not  in  its  emplojrment  to  ride  upon  its  engine,  etc.,  then 
the  deceased  was  not  rightfully  upon  the  engine,  and  the 
plaintiff  could  not  recover;  and  also  the  third,  fourth,  and 
sixth  of  appellant's  series,  refused,  have  been  heretofore  con- 
sidered. Each  of  these  instructions  ignored  the  knowledge  of 
the  deceased  of  the  rules  of  the  company,  and  of  the  apparent 
authority  of  the  engineer  to  act  in  respect  of  the  matter  therein 
mentioned,  and  preclude  a  recovery,  although  the  injury  may 
have  been  the  result  of  the  gross  negligence  of  the  company, 
and  the  deceased  may,  under  the  circumstances  shown  by  the 
evidence,  have  been  in  the  exercise  of  ordinary  care. 

Appellant's  fifth  instruction  is  as  follows:  ''It  is  alleged, 
and  proved,  that  the  deceased  undertook  to  ride  on  defend- 
ant's engine  from  the  main  line  of  defendant's  road  to  the 
Union  Stock  Yards;  the  court  instructs  you,  as  a  matter  of 
law,  that  in  this  position  he  was  not  a  passenger  on  defend- 
ant's train,  and  could  not  claim  any  of  the  rights  of  a  passen- 
ger; and  it  will  make  no  difference  that  the  engineer's  helper 
invited  or  permitted  him  to  ride  on  the  engine.  If  he  did 
permit  or  invite  him  to  do  so,  he  knew  it  was  not  the  place 
furnished  by  the  defendant  company  for  passengers  to  lide, 
and  in  taking  that  position  he  assumed  all  the  risks  and 
perils  incident  to  that  method  of  travel." 

It  cannot  be  said,  as  a  matter  of  law,  that  the  deceased  was 
not  a  passenger  on  the  defendant's  train.  Whether  he  was  a 
passenger  depended  upon  the  facts  proved.  If  the  company 
gave  the  deceased  a  pass  to  the  stock-yards,  or  engaged  to 
take  him  there  over  its  road,  and  its  servants,  clothed  with 
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apparent  authority  to  act  for  the  company  in  that  regard, 
directed  him  to  take  passage  on  the  engine,  and  undertook  to 
carry  him  on  the  same,  these  facts  were  proper  to  be  con- 
sidered by  the  jury  in  determining  whether  the  deceased  was 
a  passenger,  or  not.  WhUe  the  company  may  not,  upon  their 
freight  trains  or  locomotives,  ordinarily  take  passengers,  or 
hold  them  out  to  the  public  for  that  purpose,  yet  if  the  com- 
pany, through  its  authorized  agents,  accept  a  passenger  for 
reward  upon  such  trains  or  engines,  there  is  neither  reason 
nor  authority  for  holding  that  they  are  not  bound  to  exerdse 
reasonable  care  and  diligence  for  the  safety  of  such  passen* 
gen.    The  instruction  was  properly  refused. 

The  seventh  instruction  was  properly  refused,  because  it 
made  the  plaintiff's  right  of  recovery  depend  upon  the  author- 
ity of  the  switchman  or  engineer  to  direct  the  deceased  to  take 
passage  upon  the  engine,  without  reference  to  his  apparent 
authority,  and  whether  the  deceased  knew  of  such  want  of 
authority  or  not 

Appellant's  fourteenth  instruction  is  substantially  identical 
with  the  fifteenth,  as  asked,  which  has  been  heretofore  con* 
sidered,  and,  for  the  reason  there  assigned,  was  properly 
refused.  Whether  the  position  occupied  by  him  upon  the 
foot-board  of  the  engine  was  not  absolutely  the  safest  place  he 
could  occupy  upon  that  train  matters  not,  if  he  was  not,  under 
the  circumstances,  shown  guilty  of  negligence  in  accepting  it. 
It  does  not  necessarily  follow  that  a  passenger  guilty  of  some 
asgligence,  slight  in  its  character,  cannot  recover  for  the  per- 
sonal injury  resulting  from  the  gross  negUgence  of  the  carrier: 
Chicago  and  AUm  B.  R.  Co.  v.  Johnionj  116  HI.  206;  Cahmti 
Iron  and  Sled  Co.  v.  Jfarttn,  115  Id.  858;  VniUd  States  BMint 
Stock  Co.  V.  WUdeTy  116  Id.  100.  This  instruction,  also,  en- 
tirely ignores  the  alleged  carelessness  or  negligence  of  appel- 
lant's servants  in  operating  the  engine.  The  same  objection 
obtains  to  appellant's  eighteenth  refused  instruction. 

Taking  into  consideration  the  peculiar  facts  of  this  case,  to 
which  the  law  has  been  applied  by  the  trial  court  with  sub- 
stantial accuracy,  we  find  no  such  error  in  the  record  as  will 
authorize  a  reversal,  and  the  judgment  of  the  appellate  court 
will  therefore  be  aflSirmed. 

Pkbson  Rn>nro  nr  Davokboto  Flacv  bt  Ivvitation  of  Ssrvakts  ov 
Raulboad  CoMPAinr  is  entitled  to  same  care  as  if  be  were  in  a  proper  place 
on  a  passenger  train;  S^Mageer.  JISmomW  PaeyUJVyCo.,  1  Am.  St.  Rep.  706^ 
where  plaintiff  rode  vpon  a  freigbt  train  at  tlie  inyitation  of  the  condnotori 
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Bikd  InimnaikmcU  He.  IL  J?.  Cou  ▼.  Cooi;  2Id.  021,  wlierapluiitiffroda  vpon* 
hand-car  aa  a  paaMoger  at  the  inTitation  of  thoae  who  were  managing  it.  A 
person  taking  paasage  on  a  freight  train,  with  knowledge  of  riaks  and  inooA* 
▼enienoee,  is  boond  to  be  more  carefol  in  guarding  against  injury  than  be 
would  be  in  traveling  npon  ordinary  passenger-cars:  WaUaee  ▼.  We&iem  If, 
C,  B.  R.  Co.,  2  Am.  St.  Rep.  346. 

PiimiroKR  IB  HOT  AnraoTBD  bt  Putatb  Bvus  fo»  Ouxdahcb  of  Ek. 
PLoms  of  railroad  company,  nnlsM  they  are  brought  to  hia  notioet  Sea  M^ 
Ote  V.  Miammri  PaeifieS'p  Co.,  1  Am.  St.  Rep.  706. 

Slight  CoimtiBUTORT  NaauaxNCB,  Which  is  not  Clbablt  Showh  to 
have  oontribated  to  the  injury,  will  not  defeat  plaintiff's  ri^^t  to  reoorer, 
where  defendant  has  beso  grossly  negligent:  ffkkiia  tte,  S,  £,  Qk  r,  Jkarit, 
1  Am.  St.  Bsp.  27& 


YiLLAGB  OF  Des  Plaines  v.  Poyeb. 

im  ILUHOIS,  MIJ 

HvHioiPiLL  CkxBPOBinoM  MAT  NOT  DiOLABB  That  io  bb  A  NviiAaai 
WmoB  nr  Fact  n  not,  though  it  is  by  law  empowered  to  deelaio  wlial 
shell  be  a  nuiaonoe. 

QUBSTION    WmCTHJUt    A    THINO    0    A    NUIBANCB    VUBT    Bl    SBXTLBD    AS    A 

Question  or  Fact,  and  not  or  Law. 
KuiSANCBs.— Pobuo  Pioniob  and  Dances  abb  mot  nr  tbbib  Nahibb 
Kuisangbb;  and  an  ordinance  declaring  them  to  be  nwisanees  is  void. 

Pbobscution  against  the  defendaDt  for  violating  the  ordi- 
nance set  forth  in  the  opinion.    Judgment  for  defendant. 

Stiles  and  LeunSy  and  C.  S,  Cuitingy  for  the  appellant. 

John  CHbbonSy  for  the  appellee. 

ScHOLFiELD,  J.  The  only  question  involved  in  the  pieeent 
case  is  the  validity  of  the  following  ordinance: — 

"Sec.  1.  That  all  public  picnics  and  open-air  dances  within 
fhe  limits  of  said  village  are  hereby  declared  to  be  nuisanceg. 

**  Sec.  2.  That  for  any  person  or  personB  to  rent,  use,  or  allow 
to  be  used,  any  yard,  ground,  grove,  or  other  real  estate  within 
the  corporate  limits  of  the  village  of  Des  Plaines,  for  public 
picnic  purposes,  or  for  open-air  dances,  or  to  permit  or  in  any 
way  allow  the  use  of  such  property  for  any  purpose  by  which 
disorderly  persons  are  gathered  in  or  about  said  village  of 
Des  Plaines,  shall  constitute  and  is  hereby  declared  to  be  a 
nuisance.  Any  person  creating  or  permitting  any  nuisance 
mentioned  and  declared  in  this  ordinance  to  exist,  having  the 
right  or  power  to  abate  the  same,  shall  be  subject  to  a  fine  of 
not  less  than  fifty  dollars,  and  not  exceeding  one  hundred 
dollars,  in  every  case;  and  each  renting,  using,  or  allowing  to 
be  used,  of  any  such  premises  for  the  purposes  aforesaid,  or 
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any  of  them,  shall  be  deemed  the  creating  of  a  new  nuisance, 
and  the  author  thereof  be  subject  to  a  like  fine." 

The  village  is  incorporated  under  the  general  law  in  relation 
to  the  incorporation  of  villages,  and  is  by  that  law  empowered 
to  declare  what  shall  be  a  nuisance;  but  this  does  not  author- 
ize the  village  to  declare  that  a  nuisance  which  is  not  so  in 
fact:  Wood  on  Nuisances,  p.  773,  sec.  740;  Chicago  v.  Laflin^ 
49  111.  172;  Dillon  on  Municipal  Corporations,  8d  ed.,  sec.  874. 

It  was  said  in  Toion  of  Lake  View  v.  Letz^  44  IlL  81:  ''There 
are  some  things  which  in  their  nature  are  nuisances,  and 
which  the  law  recognizes  as  such.  There  are  others  which 
may  or  may  not  be  so,  their  character,  in  this  respect,  de- 
pending on  circumstances."  And  in  the  latter  instance  it  is 
manifestly  beyond  the  power  of  the  village  to  declare  in 
advance  ihat  those  things  are  a  nuisance,  and  so  it  was  held 
in  that  case.  The  question  when  the  thing  may  or  may  not 
be  a  nuisance  must  be  settled  as  one  of  fact,  and  not  of  law. 

That  public  picnics  and  public  danoes  are  not  in  their  na- 
ture nuisances,  we  think  is  quite  clear.  They  are  not  in 
the  list  of  common-law  nuisances  enumerated  in  the  text- 
books: See  4  Bla.  Com.,  Sharswood's  ed.,  166, 167,  et  seq.;  1 
Hawk.  P.  C,  Curwen's  ed.,  694;  Wood  on  Nuisances,  p.  82, 
tecs.  23  et  seq.  Nor  is  there  anything  necessarily  harmful  in 
the  nature  of  either  more  than  in  that  of  any  other  publio 
amusement  When  conducted  with  proper  decorum  and  cir- 
cumspection, and  remote  from  public  thoroughfiEtres,  it  is  im« 
possible  to  conceive  how  any  public  injury  or  annoyance  can 
result.  That  the  manner  of  conducting  them  may  be  produc- 
tive of  annoyance  and  injury  to  the  publio  is  not  to  be  ques- 
tioned; but  since  the  nuisance  must  consist  in  this,  and  not 
in  the  picnic  ordinance  of  itself  alone,  the  ordinance  should 
be  directed  only  to  it. 

While  the  rights  of  the  people  to  be  free  fit)m  disturbance 
and  reasonable  apprehension  of  danger  to  person  and  prop- 
erty are  to  be  respected  and  jealously  guarded,  the  equal  rights 
of  all  to  assemble  together  for  health,  recreation,  or  amuse- 
ment in  the  open  air  are  no  less  to  be  respected  and  jealously 
guarded.  Because  a  privilege  may  be  abused  is  no  reason 
why  it  shall  be  denied.  We  concur  in  the  views  expressed  by 
the  appellate  court  when  the  case  was  before  it:  P&yer  ▼•  Ft^ 
lage  of  Des  PlaineSy  22  Brad.  App.  684. 

The  judgment  is  affirmed. 

NnsANGB  nr  Fact  u  a  Qcsmov  iob  tbb  Jnnrt  BeBr.  Okb B.  JL  €bt^ 
64  Am.  Dm.  687. 
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Snell  V.  Snell. 

.  nst  luaiottt  40t.j 

HdnoRmAB  Riaar  OoireiiTum  ▲  Frxkhold^  witiila  Um  nwaning  of  » 
•tatate  gnating  »  right  of  appeal  in  cases  where  freehold  estates  are 
involved* 

COMTBACTS  OT   MaRRI1I>   WOMBf  WUUB   VOID  AT   OOMMOV    LaW  A3n>   DT 

Equitt,  so  far  as  imposing  personal  oUigatians  Is  oonoemed,  thoQ|^ 
each  contraets  mighty  subject  to  certain  liiiiitation%  bind  their  separata 

MABBnn>  WoMnr  anb  MABimn>  Blur  asm  Plaobd  oh  thb  Sakb  Foofnifl^ 
by  the  statates  of  nUnoiBy  with  respect  to  all  pruperty  rights^  indnding 
the  means  to  acquire,  protect^  and  dispose  of  tha  same;  and  the  dntias 
and  obligations  of  married  women,  in  respect  to  tiiese  rigbts  and  powen^ 
are  the  same  as  others  md  Juris, 

Mawhtcp  Womxm  mat,  ih  iLLnfon,  vm  GoicntLKD  to  OoBMMor  a  llia* 
TAKB  which  has  occurred  in  the  execution  of  a  deed;  and  such  deed,  if 
duly  executed,  may  be  reformed  in  equity  by  eocvscting  a  misfcaiti  ia 
the  description  of  property  therein,  so  aa  to  maka  such  deed  aipiesi 
what  the  parties  intended  it  should. 

B.  C.  HUtj  for  the  appellants. 

Duncan^  (yCcnnoVj  and  OUberty  for  the  appelleeg. 

MtJLKXT,  J.  On  the  tweatj-gixth  day  of  January,  1881, 
Philip  Snell  was  the  owner  in  fee  of  the  land  in  controversy, 
and  resided  thereon,  with  his  family,  as  a  homestead.  On 
that  day  he  mortgaged  the  same  to  Jane  Snell,  to  secure  an 
indebtedness  of  $1,839.87,  his  wife,  Ellen  J.  Snell,  joining  in 
the  deed.  The  land  lay  in  section  27,  bnt  by  mirtake  it  was 
described  as  in  section  20.  The  mortgage  contained  a  proper 
and  formal  release  of  the  homestead,  and  was  in  eyery  respect 
strictly  accurate,  except  the  error  as  to  the  number  of  the-  sec- 
tion. On  the  ninth  day  of  February,  1884,  Snell  and  wife 
executed  to  the  Northwestern  Mutual  Life  Insurance  Company 
another  mortgage  upon  the  same  land,  by  its  proper  descrip* 
tion,  to  secure  an  indebtedness  of  three  thousand  dollars. 
This  mortgage  also  contained  a  release  of  homestead,  and  was 
otherwise  formal  and  correct.  On  the  16th  of  August,  1884, 
Snell  died,  leaving  Ellen  J.  Snell,  his  widow,  and  two  minor 
children,  John  and  William  Snell,  his  only  heirs  at  law.  On 
the  20th  of  October,  1885,  Jane  Snell  filed  a  bill  in  the  La 
Salle  circuit  court  to  correct  her  mortgage  in  respect  to  the 
erroneous  number  of  the  section,  and  to  have  the  same  fore- 
closed, making  the  widow  and  two  minor  children  of  Philip 
Snell  parties.  The  former  made  default,  and  the  children 
answered  in  the  usual  way,  by  a  guardian  ad  litem,  no  ques- 
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tion  being  raised,  the  one  way  or  tbe  other,  about  the  right  of 
homestead.  The  court,  on  the  hearing,  entered  a  decree  in 
conformity  with  the  prayer  of  the  bill.  On  the  Ist  of  Decem- 
ber, 1886,  the  master  sold  the  premises,  under  the  decree,  to 
Byron  D.  Snell,  and  the  same  not  having  been  redeemed 
within  the  time  allowed  by  law,  Snell  received  a  master's 
deed  therefor.  On  the  ninth  day  of  February,  1887,  the 
widow  and  heirs  of  Philip  Snell,  the  appellees  herein,  filed 
the  present  bill,  claiming  an  estate  of  homestead  in  the  prem- 
ises, and  prayed  that  the  same  be  set  off  and  assigned  to 
them,  as  provided  by  law.  The  court,  on  the  hearing,  entered 
a  decree  in  conformity  with  the  prayer  of  the  bill,  and  the 
defendants  bring  the  case  here  by  appeal. 

Before  proceeding  to  consider  the  merits  of  the  controversy, 
it  will  be  necessary  to  dispose  of  a  preliminary  question  which 
challenges  the  jurisdiction  of  this  court. 

The  case  is  brought  here  on  the  hypothesis  that  it  involves 
a  fieehold.  This  is  denied  by  appellees'  counsel.  They  insist 
that  a  homestead  right  does  not,  in  any  case,  constitute  a  free- 
hold estate;  otherwise  one  could  not  have  such  a  right  where 
he  has  a  leasehold  merely;  and  that  as  respects  minor  chil- 
dren, upon  whom  a  homestead  often  devolves,  their  interest 
can  never  exist  beyond  a  definite  number  of  years,  which  is 
inconsistent  with  the  idea  of  a  fireehold.  The  ratifmale  of  the 
argument,  as  we  take  it,  is,  that  because  the  estate  of  home- 
stead is  of  a  fixed  and  uniform  value,  the  quantity  of  interest 
(using  that  term  in  its  technical  sense)  must,  therefore,  neces- 
aarily  be  the  same  in  all  cases,  which  makes  it  more  in  the 
natoie  of  an  encumbrance  than  anything  else,  and  hence  it  is 
concluded  that  cases  involving  a  homestead  must,  for  juris- 
dictional purposes,  be  placed  in  the  same  category  with  fore- 
doeure  suits,  which  are  uniformly  held  not  to  involve  a 
froehold.  However  plausible  the  argument  may  be,  we  do  not 
ngord  it  as  sound.  It  is  directly  in  conflict  with  the  conclu- 
sion reached  in  Browning  v.  Harris^  99  HI.  456,  where  will  be 
found  a  full  expression  of  our  views  on  this  subject  If,  as  is 
contended,  appellees'  claim  of  homestead  is  wholly  unaffected 
by  the  mortgages  from  Snell  and  wife  to  Jane  Snell,  and  to  the 
Ni^hwestem  Mutual  life  Insurance  Company,  and  the  sub- 
sequent proceedings  in  court  founded  thereon,  it  is  clear,  from 
the  case  just  dted,  that  upon  the  death,  of  Philip  Snell  his 
widow  took  a  life  estate,  for  the  use  of  herself  and  children, 
to  the  extent  of  one  thousand  dollars^  in  the  mortgaged  pram- 
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ises;  and  it  i8  hardly  neoeBsary  to  add  that  a  life  estate  in  land 
is,  by  all  the  authorities,  a  fineehold  estate.  Not  only  so,  bat 
appellees  have  in  this  very  case  obtained  a  decree,  directing, 
if  it  can  be  done  without  injury  to  the  estate,  that  there  be  set 
ofT  and  assigned  to  them  a  part  of  the  mortgaged  premises, 
not  exceeding  one  thousand  dollars  in  value,  to  be  held  by  the 
widow  in  severalty,  for  the  use  of  herself  and  children  as  a 
homestead.  When  so  assigned  she  would  clearly  have,  for  the 
use  of  herself  and  children,  an  estate  for  life  in  the  premises, 
which,  of  course,  would  be  a  freehold  estate.  If,  in  the  opinion 
of  this  court,  that  decree,  under  the  £BM;ts  in  the  case,  was  un- 
warranted, and  appellees  shall  ultimately  &il  in  their  suit,  it 
is  clear  they  will  simply  lose  the  freehold  which  the  lower 
court  directed  to  be  assigned  to  them,  and,  per  consequence,  it 
will  be  gained  by  the  adverse  party.  This,  according  to  the 
rule  laid  down  in  Chicago  etc.  B.  K  Co.  v.  WcOboUj  106  DL  217, 
and  which  has  been  invoked  by  appellees'  counsel,  demon- 
strates that  a  freehold  is  involved  in  this  suit.  There  is  an- 
other aspect  of  the  case  from  which  the  same  result  might  be 
reached,  but  it  is  not  necessary  to  pursue  the  subject  further. 
The  motion  to  dismiss  must  be  overruled. 

Coming  now  to  the  merits  of  the  case,  it  may  somewhat  aid 
us  to  advert  hastily,  and  in  a  general  way,  to  the  legal  dis- 
abilities of  married  women,  as  they  existed  here  and  in  Eng- 
land be&ure  the  commencement  of  the  reform  legislation  which 
has  resulted  in  so  radical  a  change  in  the  present  law  on  the 
subject.  Their  contracts,  by  the  common  law,  as  it  existed  in 
England  and  in  this  state  prior  to  the  comparatively  recent 
legislation  on  the  subject,  commencing  in  1861,  were  abso* 
lutely  void  at  law,  and  were  equally  so  in  equity,  so  fiir  as 
imposing  any  personal  obligation  is  concerned.  They  might, 
however,  by  such  contacts,  subject  to  certain  limitations, 
bind  their  separate  estate,  but  they  imposed  no  personal  ob- 
ligation whatever.  The  right  of  a  married  woman  to  have  a 
separate  estate  in  personal  property  was  purely  a  creature  of 
equity,  and  the  power  to  bind  it  (the  estate,  not  herself),  by  a 
contract  fiedrly  entered  into  in  respect  to  the  estate,  and  on  her 
own  account,  was  regarded  as  a  mere  incident  of  such  owner- 
ship. As  her  contract  imposed  on  her  no  personal  obligation, 
either  at  law  or  in  equity,  it  therefore  followed,  as  a  logical 
result  and  legal  sequence,  that  a  bill  would  not  lie  to  reform 
a  contract  or  conveyance  alleged  to  have  been  made  by  a 
married  woman.    As  a  conveyance  of  land  by  deed  was  a 
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species  of  contracti  it  followed  that  an  InBtrument  ezecnted 
by  a  married  woman  purporting  to  convey  real  property  was 
absolutely  void,  both  at  law  and  in  equity,  and  consequently 
could  not  be  enforced  or  reformed.  While  at  common  law  a 
married  woman  could  not  convey  her  own  real  estate,  or  re- 
lease her  inchoate  right  of  dower  or  other  interest  in  the  lands 
of  her  husband,  yet  she  might,  through  the  instrumentality 
of  a  fictitious  suit,  called  a  fine  or  fine  and  recovery,  permit 
another  to  recover  whatever  right  she  had  in  the  land  proposed 
to  be  conveyed,  and  thus,  by  a  species  of  estoppel,  bar  her 
rights.  At  common  law  this  was  the  only  mode  by  which  a 
married  woman  could  dispose  of  her  own  lands,  or  any  inter- 
est she  might  have  in  those  of  her  husband.  This  cumbrous 
and  expensive  mode  of  conveying  her  interests  in  real  prop- 
erty was  abolished  by  an  act  of  the  British  Parliament  (8  &  4 
Wm.  IV.,  c.  74),  under  the  provisions  of  which  the  wife  was 
enabled  to  accomplish  the  same  ends  as  she  has  been  able  to 
do  here  from  a  very  early  period,  by  joining  her  husband  in 
an  ordinary  deed  of  conveyance,  subject  to  certain  prescribed 
formalities,  which,  in  all  cases,  had  to  be  strictly  complied 
with.  But  these  statutory  enactments,  which  enabled  a  mar- 
ried woman  to  make  a  valid  transfer  or  conveyance  of  real 
property,  did  not  at  all  afiect  her  disabilities  in  other  respects. 
As  to  her,  the  deed  only  operated  as  a  conveyance;  therefore 
all  covenants  contained  in  it  were  in  law  the  covenants  of  the 
husband  only.  It  followed  that  if  her  deed  was  not  sufficient 
on  its  face  to  pass  her  property,  there  was  no  relief  but  to  in- 
duce her  to  make  another;  and  if  she  declined  to  do  so,  equity 
would  not  compel  her,  nor  would  it  reform  the  instrument,  for 
such  a  suit  could  not  in  any  case  be  maintained  for  either  pur- 
pose, except  upon  the  theory  that  a  contract  for  a  deed  had 
existed  between  the  parties.  This  of  course  could  not  be  done 
in  the  case  of  a  married  woman,  for  the  simple  reason  she 
could  not  make  such  a  contract,  nor,  indeed,  any  at  all;  and 
of  this  the  court  would  take  judicial  notice.  It  is  therefore 
undoubtedly  true  that  prior  to  the  modem  legislation  in  this 
state  respecting  the  legal  disabilities  of  married  women,  a 
court  of  equity  had  no  power  or  authority  to  reform  any  al- 
leged contract  or  conveyance  made  by  a  married  woman,  and 
in  the  case  of  a  conveyance,  it  made  no  difierence  whether  it 
related  to  a  homestead  or  some  other  interest  in  land.  All 
lier  conveyances,  without  regard  to  the  character  of  the  estate 
<Kr  interest  granted,  stood  upon  a  common  footing,  and  were 
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controlled  by  the  eame  principles.  If  they  conformed  to  the 
requirements  of  the  statute,  she.  was  bound  by  them;  if  not, 
they  were  void,  and  could  not  be  enforced.  The  only  differ- 
ence in  conveying  a  homestead  and  any  other  interest  or  right 
in  land  was  in  the  form  of  the  deed,  and  the  disposition  of 
courts  to  liberally  construe  the  act  in  &vor  of  the  homestead 
occupant. 

The  law,  however,  in  respect  to  the  rights  and  disabilities  of 
married  women,  has  of  late  years  undergone  a  radical  change. 
By  the  acts  of  1861, 1869,  and  1874,  married  women  are  to-day, 
and  were  at  the  time  of  the  execution  of  the  mortgages  in  ques- 
tion, placed  upon  a  common  footing  with  married  men  in  re- 
spect to  all  property  rights,  including  the  means  to  acquire, 
protect,  and  dispose  of  the  same.  They  may  own,  buy,  sell, 
transfer,  and  convey  any  and  all  kinds  of  properfy,  to  the 
same  extent  as  married  men  or  single  women  may,  and  sub- 
ject to  no  other  or  different  conditions  or  restrictions.  Not 
only  so,  but  their  duties  and  obligations  in  respect  to  these 
rights  and  powers  are  the  same  as  those  of  others  9ui  jurit. 
Like  other  persons,  they  must  perform  their  contracts;  and  if 
they  fail  to  do  so,  they  are  amenable  to  legal  process  to  the 
same  extent  as  if  they  were  unmarried.  If,  in  the  execution 
of  a  deed  by  a  married  woman,  a  mistake  occurs,  so  that  it 
does  not  truly  state  the  contract  between  the  parties,  a  court 
of  equity  will  correct  it  against  her,  just  as  readily  as  it  would 
against  any  other  person.  The  only  difference  in  respect  to 
conveyances  of  husband  and  wife  is,  that  any  conveyance 
good  at  [^common  law  will  pass  his  estate,  whether  his  wife 
Joins  him  in  it  or  not,  and  the  fact  that  it  is  not  acknowledged 
before  an  officer  will  make  no  difference;  whereas  in  the  case 
of  the  wife,  the  statute  requires  that  either  the  husband  must 
join  her  in  the  deed,  or,  if  executed  by  her  alone,  that  it  be 
acknowledged  before  some  officer.  Of  course,  this  require- 
ment of  the  statute  is  mandatory,  and  if  not  complied  with, 
the  deed  would  be  invalid.  Nevertheless,  in  such  case  a  court 
of  equity,  upon  a  proper  sho?dng  in  other  respects,  would 
compel  the  delivery  of  a  deed  executed  in  proper  form.  In 
the  present  case  there  was  a  simple,  manifest  mistake  in  the 
body  of  the  deed  in  describing  the  land.  The  homestead  was 
formally  released  and  waived,  as  required  by  the  statute,  and 
the  only  effect  of  correcting  the  error  in  the  description  of  the 
property  was  to  make  the  deed  express  just  what  the  parties 
to  it  originally  intended  it  should.    The  appellees  were  par^ 


Jan.  1888.]  Snsll  v.  Skell.  531 

ties  to  the  decree  refonning  the  deed.  The  coart  had  jniis- 
diction  of  their  persons.  This  is  not  denied.  That  the 
correction  of  mistakes  in  deeds  and  other  written  contracts 
executed  by  persons  9ui  jurU  is  a  part  of  the  ordinary  juris- 
diction of  courts  of  chancery,  is  beyond  dispute.  So  it  is  not 
perceived  why  appellees  are  not  bound  by  that  decree.  And 
if  it  be  given  effect  (as  we  hold  it  must),  it  follows  that  appel- 
lees have  no  homestead  in  the  premises,  and  the  decree  in  the 
cause  was  consequently  erroneous,  and  should  be  reversed  for 
that  reason. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion.  

Pbopibtt  Riobtb  ov  VLabmked  Wohxv  ab  AjmorxD  bt  Amhucait  Scaxw 
VTMBi  See  note  toJBrfyatHekr,  J^ard,  70  Am.  Dee.  866-401. 

At  Oomm ov  Law,  Cohtbaoib  ov  Mabbtip  Womzv  webb  Von>^  asi>  vov 
Shiobgxablb:  DoNdn  t.  HMard^  66  Am.  Deo.  425;  but  under  the  Twiooa 
■tatnteep  the  powen  of  married  women  to  oontract  have  been  yarioosly  ex- 
tended: See  the  note  to  JEonlrwoift  y.  Pratker,  09  Id.  699-610. 

RxpoBinNG  Dbbd  ov  Mabbtbd  Wokak.  — The  chief  point  of  interest  in 
the  principal  caae  is  ita  declaration  that  eqnity  may  reform  the  deed  of  a 
married  woman,  in  thcee  itatee  where  they  are  by  etatate  giren  power  to 
contract  and  to  convey,  but  where  their  conyeyancea  are  inoperative  nnleea 
ezecated  and  acknowledged  in  tome  prescribed  manner.  If  aconrtof  eqoity 
oorrecta  or  ref orma  a  deed  as  against  a  married  woman,  it  is  quite  evident 
that  the  deed,  as  ccReoted,  has  never  beenezecnted  and  acknowledged  in  the 
mode  prescribed.  Take  the  principal  case  as  an  iUnstration.  There  a  nu»- 
ried  woman  ezeented  and  aolmowledged  a  deed  for  lands  in  section  20;  but 
the  oonrti  in  effect^  ocnected  that  deed,  and  made  it  convey  lands  in  section 
27.  Tfana  she  was  made  to  convey  lands  in  the  conveyance  of  which  her 
hnsband  did  not  join,  and  she  never  did,  after  being  informed  of  the  contents 
of  the  oottveyanoe  as  corrected,  acknowledge^  on  eraminatinn  before  any 
officer,  thai  she  ezeented  the  same.  While  the  mle  of  the  principal  case 
seems  to  compel  the  execution  of  a  deed  to  which  a  /erne  covert  did  not  sa- 
sent  in  the  form  prescribed  by  law,  it  is  supported  by  the  preponderance  of 
the  authorities  on  the  subject:  Qardner  v.  Meort^  61  Am.  "Bag*  464;  Styen  v. 
RMiMt  76  Ind.  647;  Hamar  v.  Medaber,  60  Id.  413.  These  authorities  pro- 
esed  npon  the  assumption  that  the  deed,  as  corrected,  is  the  one  which  the 
parties  undertook  to  execute;  that  the  wife  intended,  in  the  first  instance,  to 
assent  to  the  deed  as  corrected,  and  thai  she  had  all  the  protection  whidh  the 
•tatnte  latended  to  accord  her. 

The  rule  in  OaUf omia  is  otherwise.  There  a  married  woman  cannot  be 
eompsllsd  to  reform  a  deed  by  inserting  therein  property  omitted  by  mis- 
take: Xeonit  V.  ZaaBanK»c&,  S6CaL  66;  see  also  note  to  TWnoiiv.  Poor^  19 
Am.  Dee.  200.  She  cannot  be  bound  by  any  deed  which  she  haa  not  exa- 
enfeed  and  acknowledged  in  the  mode  prescribed  by  statute;  but  if  the  cffioer 
taking  the  acknowledgment  does  not  certify  to  the  same  coneotly,  a  proceed* 
ing  may,  by  statute,  be  maintained  to  compel  his  certificate  to  be  so 
leeted as  to  spea^  the  truth;  Wedelv,  Herman,  69CaL  607. 
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Ohio  and  Mississippi  Railway  Co.  v.  Waohtbb. 

[128  iLLUfOIS,  4ML] 

Dajcagbs  abb  Rbcoverabls  vt  a  Land-owkkr  AQAnvsr  A  Railwat  Oim- 
FAMT  FOR  Madttainiho  AN  iNsumciBNT  CuLVBRT  III  811  wnhankmfflil» 
whereby  his  lands  are  flooded,  although  damages  may  hsTe  been  reoor- 
ered  by  plaintiff  or  his  grantor  for  the  location  of  the  road,  beoanae  the 
damages  then  recoverable  were  to  be  estimated  upon  the  theovy  that  the 
road  woald  be  constrncted  and  maintained  in  a  reasonably  proper  and 
skiUfnl  manner. 

Damaobs  Keooybrablb  m  Eminbnt  Domain  Psoobbdxmob  to  Aoqvxbb  a 
Right  of  Wat  for  a  Railway  are  snch  as  may  reanlt  from  building 
and  operating  the  road  in  a  reasonably  proper  and  akillfol  manner,  so  as 
to  avoid  the  infliction  of  all  loss  and  injury  not  neoessarily  msnltlng  from 
thus  building  and  operating  the  road.  Hence,  if  the  road  is  not  so  hoih 
or  operated,  the  owner  of  the  land  at  the  time  of  any  i^jvy  aooning 
from  the  want  of  proper  skill  and  care  may  reeoFar  thante. 

PMard  and  Werner,  for  the  appellant 

W.  0.  Kueffnerj  for  the  appellee. 

MuLKETy  J.  This  is  an  appeal  from  the  appellate  ooart  ibr 
{he  fourth  district,  affirming  a  judgment  of  the  circuit  court  of 
St.  Clair  County  in  favor  of  Michael  Wachter,  the  appellee, 
against  the  Ohio  and  Mississippi  Railway  Company,  the  ap- 
pellant herein,  for  the  sum  of  six  hundred  dollars  and  caete. 
The  form  of  the  action  was  trespass  on  the  case.  The  first 
count  charges  "  that  the  plaintiflT,  at  the  time  of  the  alleged 
grievances,  was  the  owner  and  in  possession  of  a  certain  brick- 
yard, with  certain  property  situate  thereon,  in  the  town  of 
O'Fallon,  in  8t.  Clair  County,  near  which  the  defendant's  rail- 
road was  operated,  and  which  crossed  a  natural  watercourse; 
that  defendant  had  constructed  and  did  unlawfully  maintain 
a  certain  solid  earth  embankment  across  said  watercourse, 
about  twenty  feet  in  height,  which  obstructed  the  natural 
flow  of  the  water,  and  forced  it  back  upon  adjoining  lands; 
that  defendant  had  constructed  and  was  maintaining  a  cul- 
vert through  the  embankment,  which  was  utterly  insufficient 
to  permit  the  free  passage  of  water  which,  in  ordinary  floods 
and  freshets,  would  naturally  flow  in  said  watercourse  and 
seek  passage  through  the  said  culvert;  that  on  or  about  June 
20,  1885,  a  heavy  rain  storm  set  in,  and  a  large  quantity  of 
rain-water  naturally  fell  upon  the  lands  adjoining  said  water- 
course, and  said  water  naturally  was  drained  and  ran  into 
said  watercourse,  and  would  have  escaped  and  run  off  with- 
out damage  to  the  plaintiff  but  for  said  embankment,  but  that 
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said  water  was  stopped  by  said  embankment,  and  owing  to 
the  insufficiency  and  inadequacy  of  said  culvert,  and  opening 
in  said  culvert,  was  prevented  from  passing  off  in  its  natural 
course,  and  forced  back  upon  and  flooded  his  brick-yard  and 
property  thereon,  to  his  great  damage." 

The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept that  the  negligence  imputed  to  the  defendant  is  its  suffer- 
ing the  culvert  to  become  choked  up  with  obstructions,  caus- 
ing the  water  to  back  up  and  overflow  the  plaintiff's  property. 
The  third  count  charges  that  the  defendant  wrongfully  and 
unlawfully  constructed  and  maintained  the  levee,  without 
leaving  a  sufficient  opening  for  the  water  to  pass  through  the 
embankment.  In  other  respects  it  was  like  the  first  and  sec- 
ond. The  defendant  interposed  the  plea  of  not  guilty,  and 
upon  this  issue  alone  the  cause  was  tried  before  the  court  and 
a  jury,  with  the  result  already  stated. 

No  exception  was  taken  on  the  trial  to  any  ruling  of  the 
court  upon  the  admissibility  or  exclusion  of  evidence,  and 
while  we  find  exceptions  were  taken  to  the  court's  rulings 
upon  the  instructions,  and  that  such  rulings  were  assigned  in 
the  appellate  court  for  error,  we  may  assume  this  was  done 
merely  pro  format  for  no  objection  to  the  instructions  is  urged 
in  appellant's  argument,  or  even  so  much  as  suggested.  Not 
perceiving  any  objections  ourselves  to  the  instructions  of  which 
the  appellant  can  complain,  no  discussion  of  them  is  called 
for,  or  could  well  be  made. 

Upon  an  examination  of  the  record  in  the  appellate  court, 
we  find  there  was  a  simple  affirmance  of  the  judgment  of  the 
trial  court,  without  any  finding  of  the  facts  by  that  court  In 
its  opinion,  however,  there  were  questions  —  or  rather  a  ques- 
tion— involved  in  tlie  case  of  sufficient  importance  to  certify 
the  cause  to  this  court,  which  it  has  accordingly  done.  As 
just  indicated,  that  court  has  appended  to  its  certificate  the 
specific  grounds  upon  which  the  appeal  was  granted.  That, 
however,  we  regard  as  merely  advisory,  for  the  reason  the 
statute  did  not  require  it.  Yet  in  many  cases,  if  not  in  this, 
such  a  statement,  though  not  required  as  a  matter  of  duty, 
might  subserve  a  good  purpose  by  directing  the  attention  of 
this  court  to  the  particular  features  of  the  case  which,  in  the 
opinion  of  that  court,  were  not  regarded  as  free  from  question. 
Nevertheless,  whenever  a  case  is  brought  from  the  appellate 
court  to  this  upon  a  certificate,  it  is  here,  as  if  brought  in  the 
usual  way,  for  all  purposes.    In  either  case,  this  court  is  re- 
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quired  to  consider  such  queetions,  and  Boch  only,  as  arise 
upon  the  record,  and  which  it  is  by  law  anthorixed  to  deter- 
mine. To  ascertain  what  questions  do  thus  arise,  we  look  to 
the  pleadings,  the  rulings  of  the  court,  and  the  orders  in  the 
cause,  and  not  to  the  certificate  of  the  appellate  court  allow- 
ing the  appeal. 

Viewing  the  present  record  in  this  light,  it  is  not  clearly 
perceived  that  anything  remains  for  this  court  to  do  but 
simply  to  affirm  the  judgment,  unless  it  were  able  to  say,  as 
matter  of  law,  that  the  declaration  discloses  no  cause  of  ac- 
tion,— this  being  always  a  question  open  to  consideration  in  a 
court  of  review,  when  it  falls  within  any  of  the  assignments  of 
error.  While  there  is  no  direct  claim  of  this  kind  made,  yet 
the  question  that  appellant  now  asks  us  to  consider,  and 
which  is  the  only  one  discussed  in  the  brief  filed  by  its  coun- 
sel, seems  to  assert  as  much.  Upon  this  view,  therefore,  it 
may  not  be  improper  to  consider  it.  The  question  or  propo- 
sition, as  formulated  by  counsel,  is:  "The  injury  caused  by 
the  construction  of  an  insufficient  culvert  in  a  railroad  em- 
bankment is  immediate  and  permanent,  giving  rise  to  but  one 
cause  of  action." 

Counsel  have  cited,  in  support  of  the  proposition,  the  foUow- 
ing  authorities:  Ottawa  Oas  Co.  v.  (TniAam,  28  EL  7S;  81  Am. 
Dec.  263;  lUiwris  Central  R.  R.  Co.  v.  GrabiU,  60  HI.  241; 
Chicago  etc.  S.  R.  Co.  v.  Steiuj  75  Id.  42;  Toledo  etc.  Ry  Co. 
V.  Morgan^  72  Id.  165;  Chicago  etc.  R.  R.  Co.  v.  IfaAer,  91  Id. 
812;  Decatur  Gas  Co.  v.  HoweU^  92  Id.  19;  Chicago  etc.  R.  R. 
Co.  V.  Loeb,  118  Id.  203;  59  Am.  Rep.  841;  Wabash  etc.  R'y 
Co.  V.  McDougaU,  118  111.  229;  Chicago  etc.  R  R.  Co.  v.  Me- 
Afdeyy  121  Id.  160, — none  of  which,  in  our  judgment^  sus- 
tain it. 

The  statement  is  not  accurate  as  an  abstract  proposition, 
and  even  if  it  were,  it  is  but  in  part  applicable  to  facts  of  the 
case,  and  is  inconsistent  with  the  theory  upon  which  it  was 
tried  by  both  parties.  Considered  as  a  general  proposition,  it 
should  at  least  b^  limited  to  the  case  of  a  railroad  built  under 
authority  of  law,  and  in  a  reasonably  proper  and  skillful  man- 
ner, so  as  to  avoid  the  infliction  of  all  loss  and  injury  not 
necessarily  resulting  from  thus  building  and  operating  the 
load.  The  proposition,  as  formulated,  assumes  that  a  rail- 
road company  has  the  right  to  construct  and  operate  its  road 
just  as  it  pleases,  without  regard  to  whether  the  method 
adopted  is  sanctioned  by  good  railroading,  or  not;  that  it  may 
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build  indifferent  culverts,  or  none  at  all,  over  drains  and 
streams  on  the  line  of  its  road,  and  by  thus  disregarding  the 
ordinary  rules  observed  in  such  cases,  inundate  and  overflow, 
in  time  of  freshets,  large  bodies  of  land  and'  other  property, 
without  incurring  any  other  or  different  liability,  except  as  to 
extent  of  damages,  than  that  of  a  company  which,  under  like 
circumstances,  has  constructed  its  road-bed  and  culverts  in 
strict  conformity  with  the  well-recognized  and  approved 
methods  of  railroad-building.  We  do  not  concur  in  this 
view. 

The  decisions  of  this  court  above  cited,  as  we  understand 
them  to  go  to  the  length  of  holding  that  all  special  damages, 
present  and  prospective,  to  the  owners  of  lands,  resulting  or 
to  result  from  properly  constructing,  maintaining,  and  oper* 
ating  a  railroad  under  the  laws  of  this  state,  constitute,  as  to 
such  land-owner,  one  single,  indivisible  cause  of  action,  which 
may  be  enforced  under  the  eminent  domain  act,  or  any  other 
appropriate  form  of  action.  As  a  corollary  of  this  doctrine, 
these  cases  further  hold  that  where,  after  such  right  of  action 
has  once  accrued,  the  owner  of  land  thus  injured  conveys  it 
to  another,  the  latter  can  maintain  no  action  for  any  damages 
he  may  subsequently  sustain,  which  would  have  been  antici- 
pated and  allowed  as  prospective  damages  in  any  suit  which 
his  grantor  might  have  brought  in  his  own  name.  But  this 
court  has  never  held,  nor  is  it  prepared  to  hold,  that  a  railroad 
company  is  not  liable  for  damages  resulting  from  its  negli- 
gence, either  in  the  construction,  maintaining,  or  operating  its 
road.  To  do  so  would  be  to  introduce  an  anomaly  in  the  law 
of  this  state,  and  offer  a  premium  for  negligence  and  a  willful 
disregard  of  duty. 

A  railroad  company  cannot  take,  even  by  making  compen- 
sation, more  land  than  is  reasonably  necessary  for  the  purposes 
of  its  road.  This  is  universally  conceded.  The  same  principle 
must  be  applied  to  the  damaging  of  property,  for  to  perma- 
nently damage  it  is  practically  taking  it  to  the  extent  its  uses 
are  impaired,  though  not  a  taking  in  the  limited  sense  in 
which  that  term  is  used  in  our  statute.  Public  health  and 
convenience,  as  well  as  the  positive  law  of  the  state,  alike 
demand  that  railways  leading  over  natural  streams  and 
drains  should,  by  means  of  efficient  and  substantial  culverts, 
or  otherwise,  be  so  constructed  as  to  admit  the  escape  of 
accumulating  waters  through  them,  in  times  of  high  water 
as  well  as  low.    But  experience  shows  that  even  these  pre- 
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cautions  which  the  law  requires  to  be  observed  are  often  not 
sufficient  to  entirely  protect  adjacent  property  owners;  hence 
the  constitution  of  the  state  has  expressly  provided  for  com- 
pensation in  such  cases.  But  the  providing  of  such  compen- 
sation for  unavoidable  injuries  to  property  was  clearly  never 
intended  to  license  companies  to  overflow  vast  bodies  of  land 
which  might  be  fully  protected  by  the  building  and  maintain- 
ing proper  culverts.  Now,  in  a  case  of  this  kind,  when  the 
company  commences  operating  its  road  without  having  built 
such  culverts,  or  provided  some  other  efficient  means  for  the 
escape  of  the  water,  is  it  thereby  relieved  of  the  duty  of  doing 
so  altogether?  To  say  this  is  to  assert  that  one  may  discharge 
a  legal  duty  by  utterly  disregarding  it,  which  is  simply  ab- 
surd. To  maintain  an  embankment  of  a  road  in  that  con- 
dition is  not  only  a  violation  of  a  public  duty,  but  is  a  direct 
invasion  of  the  private  rights  of  the  owners  of  the  lands  thus 
constantly  menaced  by  overflows  which  could  never  reach 
them  if  the  road-bed  were  properly  constructed. 

To  the  suggestion  that  the  company  may  be  compelled  to 
pay  for  this  constant  menace  and  consequent  depreciation  of 
the  value  and  use  of  the  land  in  times  of  overflow,  it  is  suf- 
ficient to  say  that  he  is  under  no  obligation  to  submit  to  a 
partial  loss  which  could  be  avoided  by  the  performance  of  a 
legal  duty  that  the  company  owes  to  him.  It  is,'  in  effect, 
forcing  one  to  sell  his  property  under  the  forms  of  law,  in  the 
absence  of  any  public  necessity  justifying  it  The  remedy  is 
to  compel  the  company  to  properly  construct  its  road,  and 
until  that  is  done,  hold  it  responsible  for  all  damages  result- 
ing from  such  failure  of  duty. 

There  are  decisions  to  the  effidct  that  where,  in  a  case  like 
this,  the  plaintiff  has  treated  the  injury  as  embracing  pro- 
spective as  well  as  present  damages,  and  has  offered  proof 
in  support  of  such  claim,  there  can  be  no  further  recovery. 
These  decisions  rest  upon  the  principle  of  estoppel,  and  are 
consequently  sound;  but  no  such  question  arises  in  this  case. 
Yet  it  does  not  follow  that  because  a  land-owner,  under  the 
circumstances  su^ested,  would  be  estopped  from  bringing  a 
second  suit,  the  company  would  be  relieved  of  the  public  duty 
to  properly  construct  and  maintain  its  embankment,  and  it 
would  therefore  continue  liable  to  all  persons  injured  by  its 
failure  to  do  so,  except  such  as  might  be  estopped,  in  the  man- 
ner we  have  stated,  from  enforcing  a  claim  of  that  kind. 

The  judgment  will  be  affirmed. 


Jan.  1888.]    Ohio  etc.  Railway  Co.  v,  Wachteb.  637 

What  Dajcaobs  Bbooyxrablx  bt  LAinM>w9Ut  fob  Injukim  Rbbvlt- 

nra    TROM    THS    MAmTSNAllGB   AHD    OpEBATION    OV   RaILWATS    AlTD    LlEX 
PUXUO  iMFBOTXXXMTak   AI/THOVOH  THX    KlOBT  TO  MAINTAIN  SUOH  ROADfl 

OR  Ihpsoykmxntb  has  FntffT  bken  Sboubbd  ih  Exeboibb  or  Riobt  or 
Ei£iNXNT  Domain.  —  In  OeneretL  —  In  awarding  compensation  for  the  taking 
of  private  property  for  public  use  by  right  of  eminent  domain^  the  appraisal 
will  properly  embrace  all  past,  present,  and  fatnre  damages  which  the  improve- 
ment occasions,  or  may  thereafter  reasonably  prodnoe:  Sawyer  y.  Town  qf 
Keene,  47  N.  H.  173, 179;  BaUroadCa.  y.  Pope,  62Tex.  313.  ThvA In  assessing 
damages.done  to  land  by  reason  of  the  appropriation  of  a  right  of  way  through 
it  for  a  railroad,  the  viewers  or  jury  may  always  take  into  consideration  all  in- 
cidental loss,  inconvenience,  and  damages,  present  and  prospective,  which  may 
be  known,  or  may  reasonably  be  expected  to  result  from  the  oonstmction 
and  operation  of  the  road  in  a  legal  and  proper  manner:  Miammri  etc*  H,  iZ. 
Co.  V.  Uainu,  10  Kan.  439.  Bat  any  damages  cansed  by  an  improper  con- 
struction of  a  railroad,  or  damages  which  may  possibly  result  from  its  negli- 
gent or  unakillfnl  operation,  cannot  lawfully  be  included  in  such  assessment: 
Neibon v.  Chkago etc  R,  R,  Co.,  58 Wis.  516;  SetderY,  Pemwyhfoma etc  R. R, 
Co.,  112  Pa.  St.  66;  King  v.  Iowa  Midland  R.  R,  Co.,  84  Iowa»  458;  MUler  v. 
Keokuk  etc  R.R.  Co,,  63  Id.  680.'  The  rule  is,  that  if  the  public  work  is 
»uilt  so  as  to  cause  unnecessary  damage  by  want  of  reasonable  care  and  skill 
in  its  eonstruotion  or  operation,  then  the  right  of  eminent  domain  wiU  not 
protect  the  parties  by  whom  the  work  is  done,  but  they  may  be  liable  in  tort 
for  such  unneoessary  injury:  MeUmr,  fTesfam  iZoiZrood^  4  Qray,  303;  Wkeder 
V.  CUfy  </ YTorceiter,  10  Allen,  591;  BrewerY,  Boston  efc.  J?.  J?.  Co.,  113 Mass. 
52»58;  Spencer  Y.  Hartford  eUs.  JL  R.  Co.,  10  ILL  14;  PtttOmrg  etc  R.  R.  Co. 
v.  OiUeland,  56  Pa.  St.  445;  T&bette  v.  RaUroad  Co.,  62  Me.  437;  Waterman  v. 
Connecticut  etc  R.  R.  Co.,  30  Vt.  610;  RaHroad  Co.  v.  Hambleton,  40  Ohio  St 
496;  Bridgere  v.  Dai,  97  N.  O.  222;  NewOrUane  etc  R.  R.  Co.  v.  Brown,  64 
Miss.  479;  compare  Pemwyhankk  R.  R.  Co.  t.  Mardwud,  119  Pa.  St.  541;  4 
Am.  St  Bep.  659. 

Interference  with  Lateral  Support  <if  Land.  — It  is  an  established  rule  of 
law  that  the  owner  of  land  haa  a  ri^^t  to  have  the  soil  of  his  premises  sus- 
tained by  the  lateral  support  of  the  natural  soil  of  the  adjoining  land,  this 
right  being  limited,  however,  to  the  soil  in  its  natural  state:  dtyqfQumcy  v. 
JonM,  76  DL  231;  Qihnort  v.  Driacoll,  122  Mass.  199;  23  Am.  Eep.  312; 
Lanla  v.  Botbrook,  4  Paige^  169;  25  Am.  Dec  524.  No  person  is  therefore 
entitled  to  dig  so  near  the  land  of  another  as  thereby  to  withdraw  the  natural 
support  of  the  soil,  and  render  it  liable  to  break  away  and  slide  down  of  its 
own  weight:  Boothby  v.  Androeeoggin  etc  R.  R.  Co.,  51  Me.  318.  And  this 
principle  has  been  applied  to  the  case  of  excavations  made  in  constructing 
public  works  under  authority  of  law.  Thus  a  railroad  company  was  held 
liable  in  damages  for  injury  caused  by  excavating  on  its  own  land  so  near  to 
the  land  of  an  adjoining  owner  that  tiie  soil  of  the  latter,  in  its  natural  state, 
oaved  into  the  excavation  made:  Richardeon  v.  Vermont  Central  R.  R.  Co.,  25 
Vt  465;  60  Am.  Dec  283;  Ludlow  v.  Hudeon  River  R.  R.  Co.,  6  Lans.  128. 
On  the  other  hand,  the  right  to  recover  damages  in  such  cases  is  denied,  and 
the  principle  is  asserted  that  where  a  railroad  company  does  only  what  it  is 
authorised  to  do^  and  is  without  fault  or  negligence,  it  is  not  liable  for  con- 
sequential damages:  Boothby  v.  Androscoggin  etc  R.  R.  Co.,  51  Me.  318.  It 
is  held  not  to  be  incumbent  on  the  railroad  company  to  construct  a  wall  or 
eveet  any  defenses  for  the  protection  of  the  adjoioing  property  from  the  con* 
■aquaneoB  resulting  from  a  proper  and  reasonable  use  of  the  way  for  its  road. 
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altbougb  such  conseqiienoes  would  be  injnrioiiB.  «nd  ineritably  to^  to  the  ad* 
joining  ownert  Bmiaman  t.  Lexmgitm  etc  Ji.  R.  Oo.»  18  B.  Moa.  218^  So^ 
aooording  to  many  deciaionB,  a  mvnieipal  corporation  may  grade  and  ehang* 
the  grade  of  streets,  from  time  to  time,  when  neoeanry,  without  protect- 
ing the  earth  or  embankmenta  of  the  adjoining  owners,  and  is  not  liable  lor 
the  consequential  damage  caused  to  them  in  adapting  their  land  to  the  grade 
and  protecting  it:  CAeetwrv.  Shedd^  13Blatebl  258;  MUdidlY.CU^qfBam^ 
496a.  19;  BadtXffv.  Ma^  tie.,  4  N.  T.  196;  /VflbiM  y.  Ckp  <if  Nem  ffwtem, 
44  Conn.  240;  26  Am.  Rep.  447,  and  see  note  457.  Bat  see,  as  favoring  tiie 
opposite  view,  BroadweU  ▼.  CUy  </  JToiisat,  75  Mo.  213;  42  Am.  Bsfp.  400$ 
Hendenhott  ▼.  City  qf  OUumwa,  46  Iowa,  668;  26  Am.  Bep.  182;  KmH^  y. 
Chdnnati,  38  Ohio  St.  141;  43  Am.  Rep.  421;  Dyer  y.  SL  Paui,  27  Wmol  467. 
As  to  the  liability  imposed  by  statote  or  orgaaio  law,  attaching  to  a  munici- 
pal corporation  for  consequential  damages  to  adjoining  proper^,  lesnltiDg 
from  a  street  improvement  done  by  it  in  a  lawful  manner  and  witiumt  malios^ 
see  CHy  CoundlY.  Townaend,  80  Ala.  489;  60  Am.  Rep.  112;  Beardom  ▼.  Sam 
Franei9co,  66  Cal.  492;  66  Am.  Rep.  109;  City  qf  Elgim  ▼.  Jfoftw,  83I1L  536} 
25  Am.  Rep.  412;  City  qf  Beading  y.  AUhmm,  93  F^  St.  400;  Jcknam  t.  Par- 
kenbmrg,  16  W.  Va.  403. 

Damages  fnm  Blasting,  etc  — It  is  held  that  damages  done  by  a  laHitMid 
company  to  land  adjoining  the  line  of  ita  road  by  blasting  rooks  in  a  pn|Mr 
manner  should  be  estimated  in  the  original  award,  and  that  a  aepaiate  aotica 
will  not  lie  therefor:  Dodge  y.  Otnnmissiimers  efc,  3  Met  380;  WkUAesm  t. 
Androscoggin  R  B,  Co.,  62  Me.  208;  Brown  y.  Prooidmoe  sic  B.  B.  Co.,  6 
Gray,  36;  but  for  blasting  at  improper  anaeonii,  thereby  causing  unneceasary 
daniage  to  crops,  and  for  doing  it  in  an  imprudent  or  unskiUfal  manner,  or 
for  not  removing  the  stone  in  due  time^  the  party  is  entitled  to  his  remedy 
in  the  proper  form:  Sabin  v.  Vermont  CeidnU  B.  B.  Cb.,  25  Vt.  863;  compare 
8U  Peter  v.  Damon,  68  N.  Y.  416;  17  Am.  Bep.  268;  Ho^  y.  Cokm  Ox,  2 
N.  T.  159;  61  Am.  Deo.  279;  Carman  y.  Inikma  B.B.Co.,A  Ohio  St.  889; 
Matter  qf  Thompson,  43  Hun,  416. 

Ohslruetifng  Flow  qf  Water,  — In  all  ordinary  cases,  a  railroad  company,  in 
building  its  road,  acquires  no  right  to  obstruct  a  natural  wateroourae;  and 
it  must  construct  a  culvert  or  drain,  with  a  proper  grade,  to  carry  off  the 
water:  Johnson  v.  AUanOe  etc  B.  B.  Co..  36  N.  H.  669;  69  Am.  Dec.  660; 
Bakigh  etc  B,  B,  Co.  y.  Wtdser,  74  N.  O.  220.  So^  aooording  to  many  dsda- 
ions,  possible  future  injuries  from  aocnmulated  surface  water,  canaed  by  the 
erection  of  the  road-bed  and  track,  constitute  no  part  of  the  ineidentsl  loss 
and  damage  estimated  in  fixing  compensation  for  granting  the  right  of  way. 
It  is  held  to  be  the  duty  of  the  railroad  company  to  provide,  by  sufficient 
culverts  or  other  means,  for  the  safe  passage  of  such  accumulated  surface 
water;  and  the  company  is  liable  in  damagea  for  injuries  to  adjacent  Isnds 
1^  overflow  or  backwater,  caused  by  its  failure  or  neglect  to  perform  tins 
duty:  Corriger  v.  BaUroad  Co,,  75  Tenn.  388;  LomsMs  etc  B.  R  Co,  v. 
IToc^OBush,  141;  J/insM^  C^nlra/ J2.  A  C^  v.  ifason,  61  Miss.  234.  It 
is  held,  in  accordance  with  the  doctrine  of  the  principal  case,  that  if  a  rail- 
road company  constructs  culverts  insufficient  to  carry  off  the  water,  which 
overflows  adjoining  lands,  the  company  is  liable  to  the  owner  of  the  lands 
for  the  amount  of  the  damages  actually  sustained:  Mississippi  Central  B.  B. 
Co.  V.  Candh,  51  Id.  77.  And  aee,  forther,  as  to  the  liability  of  a  railroad 
company  for  any  injury  resulting  to  the  owner  of  lands  from  an  obstmoticn 
created  by  the  company  to  the  natural  flow  of  surface  water,  Otcpens  y.  BaH' 
fwiCo.,  67  Tex.  679;  Payne  v.  iZojlrtNKl OSo.,  38 La.  Ann.  164;  KaskakssHls^ 
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a  ILC0.Y,  Horan,  22  111.  App.  145;  BenkmoUle  etc  H.  H.  Co.  ▼.  Baksr,  4S 
Ark.  252;  Drale  ▼.  Chieoffo  etc  S.  B,  Co.,  63  Iowa,  802.  But  the  dootrino 
is  maintained  in  other  decisions  that,  in  the  absence  of  negligence,  nnskill* 
fulness,  and  mismanagement  in  the  construction  of  an  embankment  for  its 
road-bed  over  land  through  which  there  is  no  natural  channel  for  the  passage 
of  water,  a  railroad  company,  having  lawful  authority  to  construct  such 
road-bed,  is  not  liable  for  the  injury  done  by  the  embankment  is  causing 
water  to  oTorflow  land  of  an  adjoining  proprietor:  Ahboi  y.  RaUroad  Co,,  83 
Mo.  271;  Jones  ▼.  Railroad  Co.,  84  Id.  151;  Morrison  v.  Bvckspori  R,  R.  Co., 
67  Me.  353;  O'Connor  ▼.  Railroad  Co.,  52  Wis.  526;  38  Am.  Rep.  753;  Cos* 
sidy  Y.  Old  Cchny  R.  R,  Co,,  141  Mass.  174;  Caho  etc.  R.  R.  Co.  ▼.  Stevens,  73 
Ind.  278;  38  Am.  Rep.  139. 

Recovery  m  One  Actkm  or  in  Sueeesshe  Actions.  — The  rule  adopted  in  some 
of  the  cases  i%  that  damages,  present  and  prospective,  resulting  from  the 
eoostruction  of  a  railroad  or  other  public  work,  must  all  be  recovered  in  one 
action:  Chicago  etc  R.  R.  Co.  v.  Loeb,  118  HI.  203;  59  Am.  Rep.  341;  CJdeago 
etc.  R.  R.  Co.  ▼.  McAuley,  121  HI.  160.  But  the  principal  case  limits  this 
role  to  the  case  of  a  railroad  built  under  authority  of  law,  and  in  a  reason* 
ably  proper  and  skillful  manner,  so  as  to  avoid  the  infliction  of  all  loss  and 
injury  not  necessarily  resulting  from  thus  building  and  operating  the  road. 
And  where  a  railroad  was  unlawfully  constructed  in  a  city  street^  in  an  action 
by  an  abutting  owner  to  recover  damages,  it  was  held  that  damages  oould 
be  reoovered  only  up  to  the  commencement  of  the  acti<m,  the  plaintiff's  rem* 
«dy  being  by  snoceesiYe  actions  for  his  damages  until  the  abatement  of  the 
nuisance:  Ulin€  v.  N.  F.  CesiL  etc  R.  R.  Co.,  101  N.  Y.  98;  53  Am.  Rep. 
123;  59  Id.  358;  sadBoe  LaksY.  Metrop.  M.  R.  R.  Co.,  104N.Y.  268;  StMy 
Ufg.  Co.  v.  StaU,  104  Id.  662;  BaanriA  t.  SehJffferdecker,  48  Hun,  355;  Ford 
v.  RaSbroad  Co.,  59  OaL  290.  It  ia»  however,  held  in  other  cases  that  wher# 
injury  to  real  estate  is  oansed  by  the  negligence  of  corporate  officers  in  con- 
structing a  publio  work  of  a  penoaaeni  character,  as  the  grading  of  a  street^ 
all  damages,  past  uid  prospective^  can  be  recovered  in  one  action,  and  for 
fresh  damages  resulting  from  the  original  wrong  a  second  action  cannot  be 
maintained:  CHyqf  North  Vemom  v.  Voegkr,  103  Ind.  314;  City  e/ Lqfayette 
V.  NaqU,  113  Id.  425.  In  other  words,  whm  a  nuisance  is  of  a  permanent 
nature^  all  the  damages  cansed  thereby  are  deemed  to  aoeme  at  once  upon 
its  beooming  snch,  and  a  party  injured  thereby  can  maintain  only  one  action 
therefor,  covering  all  damages,  past  and  prospective^  and  that  against  the 
party  doing  the  injury,  and  not  against  his  grantee:  Bker  v.  OiXwaiwa  By* 
4ittnafe /Vwer  09.,  70  Iowa,  145;  Powers  r.  Coumeil  Bitffs,  ^  Id.  652;  24  Am* 
Bep.  792;  Peden  v.  Chicago  etc  R.  R.  Co.,  73  Iowa,  828;  and  as  the  damagea 
accrue  at  once  in  favor  of  the  owner  of  the  premises,  they  cannot  be  recov* 
end  by  his  successor  in  interest  who  suffers  thereby:  Id.;  and  see  Cliieago 
ete.  R.  R.Oo.'w.  Maker,  91  HI.  312.  In  a  leading  case  on  the  subject,  the 
tnle  is  thus  stated:  "  Wherever  the  nuisance  is  of  such  a  character  that  its 
ecntinuanoe  is  necessarily  an  injury,  and  where  it  is  of  a  permanent  char* 
aoter  that  will  continue  without  change  from  any  cause  but  human  labor, 
there  the  damage  is  an  original  damage,  and  may  be  at  once  fully  compen- 
sated, since  the  injured  person  has  no  means  to  compel  the  individual  doing 
the  wrong  to  apply  the  labor  necessary  to  remove  the  cause  of  injury,  'and 
can  only  cause  it  to  be  done,  if  at  all,  by  the  expenditure  of  his  own  mesns. 
But  where  the  continuance  of  such  act  is  not  necessarily  injurious,  and  where 
it  is  necessarily  of  a  permanent  character,  but  may  or  may  not  be  injurious^ 
er  may  or  may  not  be  continued,  there  the  injury  to  be  compensated  in  a 
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«  

■ait  is  only  the  daoiago  that  has  happened  ":  Troy  y.  CkeMrt  iK.  &  Cb.,  O 
K.  H.  63;  06  Am.  Dec.  177.  Thu  nile  is  nutained  in  FcwU  y.  .^€19  Hdwm 
ete.  Co,,  107  Mms.  365,  112  Id.  339,  holding  that  where  the  injnry  done  by 
a  railroad  to  a  highway  ia  of  a  permanent  chazacter,  the  plaintiff  may  re- 
cover in  one  action  the  entire  damagea,  and  they  are  not  limited  to  thone 
actually  aoffered  at  the  date  of  the  writ,  and  the  judgment  in  snch  a  can  ia 
a  bar  to  a  like  action  between  the  partiea  for  sobfleqnent  injnriea  from  th* 
■ame  canae:  And  aee,  in  anpport  of  this  view,  Chicago  He,  B.  B,  Co.  ▼. 
Maher,  91  IlL  312;  EOnbelhtoufn  tie.  &  B.  Co.  v.  Combe,  10  Bnah,  382;  J^- 
/ereotwitte  etc  B.  B.  Co.  y.  Seterlf,  13  Id.  667;  BecbeU  y.  Midkmd  B'p  Co^ 
L.  R.  3  Com.  P.  82.  Bat  where  the  extent  of  the  wrong  may  be  appor- 
tioned from  time  to  time,  aeparate  actiona  ahoold  be  brought  to  reeoYer  the 
damages  snetaaned:  8nM,  y.  Baibroad  Co.,  23  W.  Va.  463;  Hargremee  y. 
KinAerhyy  26  Id.  787;  63  Am.  Bep.  121^  and  see  Cumberland  etc  Co.  v. 
Eitchings,  66  Me.  140;  NaL  Copper  Co.  y.  Mbineeoia  Mm.  Co.,  67  Mich.  83^ 
68  Am.  Eep.  333;  WiUkune  y.  Pomeroy  Coal  Co.,  37  Ohio  St  683;  Zoiti  y. 
Carlxm  Iron  Mfg.  Co.,  42  N.  J.  Eq.  167;  Kaanae  Padjk  Ry  Co.  y.  MUdmBm^ 
17  Kan.  224.  Whether  the  injury  ia  permanent,  aa  where  a  railroad  oom- 
pany  constructB  an  insufficient  culvert  in  its  road-bed,  ia  a  question  for  th» 
jury:  Ptden  v.  Chicago  etc  B.  B.  Co.,  73  Iowa,  328;  and  see  Union  Tmai  Co, 
Y.  Cuppy,  26  Kan.  764;  Cooper  y.  Bandall,  69  HI  317;  Little  Bock  etc  B.  B. 
Cc  Y.  Chapman,  39  Ark.  463;  SOeby  Mfg.  Co.  v.  State,  104  N.  Y.  662,  669. 

Railroad  Compavt  is  Lzablb  iob  Dajcaou  to  PLAnrmv's  Lahd  bt 
Flooding,  where  it  lesnlted  from  insufficiency  of  cnlvert  in  embankment 
upon  its  road:  See  Pittdmrg  B.B.Co,y.  GOieiand,  94  Am.  Dae.  98. 


Alkibb  V.  Kahlb. 

[US  ILUHOIS,  481] 
OONTSTANOB  OV  LAXV  TO  PkRSONS  WhO  AKB  AT  THS  Tm  PABmBfe^  AB» 

Dbsoubino  Thbm  nf  thb  Dbbd  as  CoMPOsiiro  thb  Fibm  of  A  lb  Oo^ 
does  not  make  the  land  partnership  property,  nor  afford  any  indicatica 
that  it  was  purchased  with  partnership  funda  or  for  partnership  pur- 
poses. 
To  Makb  Lahd  Pabtnvbship  Pbofbbtt,  it  must  haYc  been  purehaaed  with 
partnership  funds  for  partnership  purposes,  or  at  least  there  must  haYe 
been  one  of  such  elements  present.  A  court  is  not  justified  in  finHmg 
that  real  property,  which  was  couYcyed  to  two  partners,  became  partner- 
ship property  when  it  does  not  appear  to  haYe  been  used  in  the  business 
of  the  partnership,  or  to  haYe  been  paid  for  out  of  its  funds,  although 
the  partners,  in  testifying  about  such  property,  designate  it  aa  partner- 
ship assets. 

Happy  and  TravouSy  for  the  appellants. 

Meiealf  and  Metcalfy  and  Wise  and  Davis^  for  the  appellees. 

Sheldon,  C.  J.  This  was  a  bill  in  equity,  brought  by  Chris- 
tian Kahle,  against  Alkire  &  Co.  and  Charles  N.  Travous,  to 
set  aside  a  sheriff's  sale  and  certificate  of  purchase  of  a  cer- 
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tain  tract  of  land  made  to  Travous,  on  an  execution  upon  a 
judgment  in  favor  of  Alkire  &  Co.,  against  one  Henry  Rob- 
inson. 

The  original  bill  set  forth  that  on  August  26,  1884,  Cato 
Abbott  and  Henry  Robinson  were  each  seised  in  fee-simple  of 
an  undivided  one  half  of  the  land;  that  on  that  day  Robin* 
son  conveyed  his  one  half  to  Abbott,  the  deed  whereof  was 
recorded  May  26,  1886;  that  upon  the  execution  of  the  deed 
from  Robinson,  Abbott  entered  into  and  continued  in  the  pos- 
session of  the  premises  until  the  sale  thereof  to  complainant; 
that  on  April  24, 1886,  complainant  purchased  the  same  from 
Abbott  for  the  consideration  of  eighteen  hundred  dollars,  and 
received  a  warranty  deed  therefor;  that  at  the  October  term  of 
court,  1884,  Alkire  &  Co.  recovered  a  judgment  against  said 
Robinson,  under  which,  on  execution,  the  sheriff's  sale  in  ques- 
tion, of  Robinson's  interest  in  the  land,  was  made  to  Travous 
on  August  24, 1885.  At  a  late  stage  of  the  cause,  after  an- 
swers, replication,  and  reference  to  the  master  to  take  testi- 
mony, the  bill  was  amended  by  alleging  further  that  the  land 
in  question  was  partnership  property,  of  the  firm  of  Abbott 
and  Robinson;  that  there  had  been  a  dissolution  of  the  firm; 
that  it  was  insolvent  and  imable  to  pay  its  debts,  and  that 
Abbott  had  advanced,  for  the  firm,  moneys,  by  paying  debts 
of  the  firm  of  a  greater  amount  than  the  value  of  the  land, 
claiming  a  superior  equitable  lien  upon  the  premises  on  that 
account,  and  that  since  filing  the  original  bill  a  sheriff's  deed 
had  been  made  to  Travous,  and  asking  that  it  should  be 
set  aside.  The  court  below,  upon  hearing,  on  proofs  taken, 
decreed  in  fovor  of  the  complainant,  and  the  defendants  ap- 
pealed. 

The  ground  of  the  complainant's  claim  for  relief,  by  the 
original  bill,  is,  that  Robinson  had  no  interest  in  the  land  at 
the  time  the  judgment  against  him  was  obtained  and  the  sale 
under  execution  thereon  made;  that  he  had  previously  con- 
veyed away  his  interest  to  Abbott,  and  under  the  amended 
bill,  that  if  Robinson  had  any  interest  in  the  land  at  the  time 
of  the  judgment,  it  was  subject  to  a  valid  lien,  in  equity, 
which  Abbott  had  upon  it  as  partnership  property  for  what 
was  due  to  him  as  partner  in  the  firm  of  Abbott  and  Rob- 
inson. 

The  judgment  against  Robinson  was  at  the  October  term, 
1884.  To  show  that  at  that  time  Robinson  had  no  interest 
in  the  land,  complainant  introduced  in  evidence  a  quitclaim 
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deed  from  Bobinson  to  Abbott,  of  Robinson's  interest  in  the 
land,  purporting  to  bear  date  February  26,  1884,  and  Robin- 
son and  Abbott  testified,  generally,  that  the  deed  was  exe- 
cuted at  the  time  it  bears  date,  and  the  officer  who  took  the 
acknowledgment  testified  that  it  was  taken  before  him  at  the 
time  it  bears  date,  which  was  February  26, 1884.  In  opposi- 
tion to  this,  the  defendants  introduced  four  witnesses,  three  of 
them  being  entirely  disinterested,  who  testified  that  in  the 
date  of  the  year  appearing  in  the  body  of  the  deed,  and  in  the 
certificate  of  acknowledgment  (1884),  there  had  been  an 
erasure  of  the  last  figure  in  the  number  of  the  year,  and  the 
figure  ^^4"  written  over  it,  making  it  read  1884;  that  in  the 
certificate  of  acknowledgment  the  erasure  was  complete,  there 
being  no  trace  of  the  figure  erased  left,  but  that  in  the  body  of 
the  deed  the  erasure  had  been  so  imperfectly  made  that  by 
an  examination  under  a  glass  the  figure  "6"  was  plainly  to  be 
seen  under  the  figure  '*4."  There  was  no  rebuttal  whateyer 
of  this  testimony,  but  it  stood  entirely  uncontradicted,  with 
no  attempt  at  explanation  of  the  erasure  and  alteration  of 
date.  All  that  appeared  as  in  any  way  opposed  thereto  was 
the  general  statement  before  referred  to,  made  by  witnesses  on 
introduction  of  the  deed  by  the  complainant,  that  the  deed 
was  executed  at  the  time  it  bears  date.  But  Robinson,  one  of 
the  witnesses  who  had  so  testified  in  chief,  on  cross-examina- 
tion said:  ^^All  I  can  tell  about  the  execution  and  delivery  is 
firom  the  date  of  the  deed.  Have  no  recollection  aside  from 
that.  When  I  testified  this  deed  was  executed  on  the  26th  of 
February,  1884,  it  was  because  the  deed  bears  date  that  day." 
The  same  may  have  been  the  case  with  the  two  other  wit- 
nesses who  testified  the  deed  was  executed  at  the  time  it  bears 
date.  It  appears  that  the  writing  in  the  body  of  the  deed  and 
in  the  certificate  of  acknowledgment  was  made  by  difierent 
persons, — Robinson  and  the  officer  taldng  the  acknowledg- 
ment. It  would  be  extraordinary  that  they  both  should  make 
the  same  identical  mistake  in  the  date  of  the  year. 

There  is  corroborative  evidence  of  the  alteration  of  the  date 
of  the  deed.  Abbott  and  Robinson  executed  a  written  lease  of 
the  land,  dated  August  28, 1883,  for  one  year  from  March  1, 
1884.  The  tenant  occupied  the  land  for  three  years,  from 
March  1,  1884,  he  testifying  that  he  knew  of  no  change  in  the 
ownership  of  Abbott  and  Robinson.  The  rent  for  the  first  two 
years  he  paid  to  Abbott,  the  latter  signing  all  the  rent  receipts 
in  the  name  of  Abbott  and  Robinson. 


Jan.  1888.]  Alkibe  v.  Eahlb.  648 

On  April  8, 1885,  Abbott  procured  an  abstract  of  title  of  the 
land  to  be  made,  for  the  purpose  of  borrowing  money  on  his 
interest.  The  abstracter  testifies  that  at  that  time  Abbott 
objected  to  the  abstract,  showing  the  judgment  against  Rob- 
inson, as  it  had  nothing  to  do  with  his  half,  and  that  Abbott 
then  told  him  Robinson  bad  promised  atone  time  to  deed  him 
bis  half,  because  he  had  paid  some  debts  for  him,  but  that 
Robinson  had  never  done  so.  Abbott  says  he  does  not  re- 
member so  telling  the  abstracter. 

The  banker  to  whom  Abbott  applied  for  the  loan  in  the 
spring  of  1885  testifies  that  he  was  satisfied  with  the  security 
on  Abbott's  half-interest  in  the  land,  but  as  the  abstract  pre- 
sented showed  the  title  to  be  in  Abbott  and  Robinson,  he  was 
apprehensive  there  might  be  a  partition  suit,  to  which  he  did 
not  wish  to  be  a  party,  and  for  that  reason  he  refused  to  make 
the  loan  to  Abbott  He  says  that  Abbott  did  not  then  claim 
to  own  more  than  one  half  of  the  land.  The  person  who  ac- 
companied Abbott  at  the  time,  to  assist  him  in  obtaining  the 
loan,  testifies  to  the  same  effect.  Mr.  Happy,  to  whom  this 
money  expected  to  be  borrowed  was  to  be  paid,  to  satisfy  a 
judgment  against  Abbott,  testifies  that  Abbott  told  him  of  the 
refusal  of  the  loan, — that  he  said  he  only  had  an  undivided 
interest  in  the  land  he  had  offered  as  security,  and  that  the 
banker  had  refused  to  loan  him  the  money  on  an  undivided 
inierest,  and  he  would  have  to  make  other  arrangements. 
This  witness  was  interested  as  a  purchaser  from  Travous  of 
one  half  of  his  interest  in  the  land.  The  defendant  Travous 
testifies  that  some  two  or  three  days  before  the  sale  under  the 
execution,  in  a  conversation  he  had  with  Abbott,  the  latter 
told  him  that  Robinson  had  promised  to  deed  his  half  of  the 
land  to  him  (Abbott),  but  never  had  done  so,  and  now  it  was 
going  to  be  sold  away  from  them, — to  all  which  Abbott  says 
he  does  not  recollect  the  occurrences. 

We  are  satisfied  firom  the  evidence  that  the  deed  from  Rob- 
inson to  Abbott  was  not  made  on  the  twenty-sixth  day  of 
February,  1884,  as  it  so  purports,  but  that  it  was  made  subse- 
quent to  the  recovery  of  the  judgment  of  Alkire  &  Co.  against 
Robinson,  and  so  subject  to  the  lien  of  that  judgment,  unless 
the  claim,  under  the  amended  bill,  of  a  paramount  equitable 
lien  of  Abbott  upon  the  land,  as  partnership  property,  can  be 
sustained.  Respecting  such  claim,  it  appears  that  the  firm  of 
Abbott  and  Robinson,  consisting  of  Cato  Abbott  and  Henry 
Robinson,  was  formed  in  1857,  to  do  a  general  merchandise 
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busineBB  at  Venice,  in  Madison  County,  THinoiB,  the  partner- 
ship continuing  until  December  6, 1881,  when  it  was  dissolved 
by  Cato  Abbott  selling  out  to  two  other  individuals  his  inter- 
est in  the  stock  of  merchandise  then  in  the  store.  The  part- 
nership name  of  the  new  firm  was  Henry  Robinson  &  Co.  A 
warranty  deed  of  the  land  in  question  was  made  September 
24,  1872,  conveying  the  same  to  ^'  Cato  Abbott  and  Henry 
Robinson,  composing  the  firm  of  Abbott  and  Robinson,  of  the 
county  of  Madison  and  state  of  Illinois." 

We  recognize  it  as  a  principle  of  the  law  of  partnership  that 
the  separate  estate  or  interest  of  a  copartner  in  any  of  the  co- 
partnership property  is  only  his  share  of  that  part  of  tho 
copartnership  effects  which  remains  after  the  debts  of  the 
firm,  and  the  demands  of  his  copartners  as  such,  are  satisfied; 
and  if  one  of  the  copartners  has  paid  more  than  his  share  of 
the  partnership  debts,  he  has  a  claim  upon  the  partnership 
property,  which  claim,  in  equity,  is  paramount  to  the  claims 
of  the  separate  creditors  of  his  copartnersi  and  that  real  estate 
of  a  copartnership  is,  in  equity,  to  be  treated  as  part  of  the 
effects  of  the  firm. 

The  fact  of  the  conveyance  being  to  the  members  of  the 
partnership  did  not  make  the  land  copartnership  property, 
nor  did  the  mention  in  the  deed  of  the  grantees  as  '^  composing 
the  firm  of  Abbott  and  Robinson"  do  so:  Sigoumey  v.  Ifimn,  7 
Conn.  334    That  was  but  deacriptio  persanm  of  the  individual 
grantees  in  the  deed.    Such  a  description  of  the  grantees,  as 
said  in  the  case  last  cited,  affords  no  indication  that  the  land 
was  purchased  with  partnership  fiinds,  or  appropriated  to  part- 
nership purposes.    To  have  made  this  land  pa^nership  prop- 
erty, it  must  have  been  purchased  with  partnership  funds  for 
partnership  purposes,  or  at  least  there  must  have  been  one  of 
such  elements  present:   Parsons  on  Partnership,  364,  365; 
Colly er  on  Partnership,  sec.  135,  and  oases  cited  in  note;  Hoxie 
V.  Carry  1  Sum.  183;  Buehan  v.  Sumnerj  2  Barb.  Ch.  165;  47  Am. 
Dec.  305;  WheatUy's  Heirs  v.  CaJlimny  12  Leigh,  264;  Alexander 
V.  Kiwbroy  49  Miss.  529.    The  business  of  this  copartnership 
was  that  of  merchandising  in  a  small  village.    The  land  in 
question  was  farm  land,  situated  several  miles  distant,  and 
does  not  appear  to  have  had  any  connection  in  any  way  with 
the  business  of  the  partnership.   The  evidence  shows  the  land 
was  sometimes  rented,  and  a  part  of  the  time  Abbott  and 
Robinson  farmed  it  themselves,  sowing  it  generally  in  wheat 
There  is  in  the  record  no  evidence  whatever  that  the  land  was 
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purchased  for  partnership  purposes,  or  that  it  was  appropri* 
ated  to  any  purpose  of  the  partnership;  and,  as  we  think, 
there  is  an  equal  absence  of  evidence  that  the  land  was  pur- 
chased with  partnership  funds.  All  that  there  appears  in 
this  respect,  aside  from  the  description  in  the  deed  above 
adverted  to,  is,  that  Abbott  and  Robinson,  in  giving  their  testi- 
mony  herein,  some  five  years  after  the  dissolution  of  the  part- 
nership, in  enumerating  the  assets  of  their  merchandising 
business,  class  this  land  among  the  assets  of  the  firm.  There 
is  not  an  intimation  in  their  testimony  that  the  land  was 
bought  with  partnership  funds  or  for  partnership  purposes,  or 
that  it  was  ever  put  to  partnership  use,  and  no  other  witness 
speaks  upon  the  subject.  Such  calling  of  land  assets  of  a  part- 
nership, as  above  mentioned,  does  not  make  it  such,  and  we  do 
not  regard  it  as  evidence  which  should  impress  the  land  with 
the  character  of  partnership  property.  In  order  for  that, 
there  should  be  some  evidence  of  the  elements  which  go  to 
constitute  the  land  partnership  property, — some  evidence  of 
fiBtcts  going  to  show  it  to  be  partnership  frapeTtj. 

We  find  from  the  evidence  that  the  land  in  question  was 
real  estate,  held  by  the  two  copartners,  Abbott  and  Robinsoui 
as  tenants  in  common,  and  not  as  a  part  of  the  partnership 
property,  and  consequently  that  there  is  no  foundation  for  the 
equitable  claim,  which  is  set  up,  of  Abbott  upon  the  land  as 
partnership  property. 

The  decree  will  be  reversed,  and  the  eause  remanded,  with 
direction  to  dismiss  the  bill. 


Whrhkb  Lakd  Pubohasbd  with  PiaxnEBSBir  FmnNi  Bnoms  Pabt- 
BXB8HIP  Fbofkbtt  is  foIly  diienwed  in  tlid  noto  to  IfcCbrMtff  Appeaip  96 
Am.  Do«.  197-201. 


BUTTENUTH  V.   St.   LoUIS    BbIDOE   GoMPANT. 

[121 ILLEVOU*  68&] 

Squitt  wnx  HOT  RsLixvs  AGAnvsT  AN  AflawHMiwr  or  PBonBrr  lom 
THi  PvBPOSBB  or  TAXATION,  on  the  ground  that  snbh  ■Mawmeiit  is  too 
hi^  when  the  ezoeM,  if  any  eziats,  resalted  from  an  honeet  eiTor  of 
jndfpnent  on  the  part  of  the  ajueaaor.  In  tnch  caaea  the  party  aggrieyed 
mnat  resort  to  the  remedy  proyided  by  statute.  If  he  omits  to  do  so  at 
the  proper  time  and  plaoe,  his  remedy  is  lost. 

Equitt  will  Rblixvs  against  an  Absbssmsnt  Fraudvlknt  nr  Fact  ob 
IN  Law. 

RnrvR  AS  a  Boundabt  betwbbn  Statbs.  — If  a  river  is  deelarad  by 
statnte  or  other  law  to  be  the  boundary  between  states^  the  river,  "  as 
Am.  St.  Bbp..  Vol.  V. —86 
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it  nixui,  eontiinies  to  bo  the  bonndarj,"  althoiigli  it  may  diange  impor- 
oeptibly  from  natonl  eames.  Bat  if  the  rmr  raddanly  dumgos  ite 
ooune  or  doMrti  iti  nstonl  <»ii«i>*i^i  tfaa  boundary  ramaini  where  it  was 
bef ore»  in  the  middle  of  the  deeerted  river-bed. 

Wbxbs  a  Bitee  is  a  Boukdabt  Bsrwxxir  8tatb8»  It  is  thb  liAm  <ui 
PsBKAirxiiT  BzTia  which  caiiBtitates  the  boonduy,  and  not  that  pork 
which  flowe  in  ■oaeoni  of  high  water  and  ia  dry  at  other  times. 

Fbrasis  "Middlb  ov  thb  Bitee*  axd  "Middle  ov  the  Maiv  Csab- 
HELy**  when  employed  to  *^i*g"^**  the  boondary  between  states^  both 
signify  the  mean  center  line  of  the  main  channel,  — or,  at  it  ia  more 
*  frequently  expressed,  the  ''  thread  of  the  stream.* 

The  "Cbakhel"  is  this  Bed  ov  a  Stbbam  ov  Wateb,  especially  the 
deeper  pert  of  a  river  or  bay  where  the  main  current  6ows.  When 
em^yed  in  treating  of  snbjeots  ocnneoted  with  thenaTigation  of  rivers, 
it  indicates  the  line  of  deep  water  which  Tcssels  follow, — the  space 
within  which  vessels  may  and  nsnally  do  pass. 

The  BonvDABT  betwerm  the  States  of  Iujnoib  avd  ICisboitbi  is  the 
thread  of  the  main  stream  of  the  Mississippi  Biter. 

Whebe  a  Natioablb  Biveb  Fobhs  the  Boubiubt  Ldtb  BETWEBir  Stater 
Both  abb  PBBsiniED  to  hate  the  Fbbe  Use  ov  It,  abd  the  Divmnro 
Live  will  Ruk  or  the  Middle  of  the  Chavhsl,  unless  the  contrary 
is  shown  by  long  occnpancy  or  agreement  of  parties.  Bach  state  holds 
to  the  center  thread  of  the  main  *»i*^t«-_"  or  coTrent  along  which  vesssls 
in  the  carrying  trade  pasi^  — that  is^  to  the  channel  of  commeroe^  not 
the  shallow  water  of  the  stream,  which,  at  some  seasons  of  the  year,  may 
be  impossible  of  navigation. 

fv  AssBssnra  bob  PuBfosEs  ov  Tazixiov  a  Bbidgb  Whioh  Extbbds 
AcBOfls  A  Biveb  Gosbututibo  the  Bouhdabt  bbtwbbb  Two  SrATEi^ 
each  state  may  asssas  and  tas  so  mnch  of  sneh  bridge  as  does  not  stand 
beyond  the  ''thread,"  or  "middls  of  the  main  channel,"  ci  such  river. 

B.  D.  W. Holder^  BobeH  A.  HalbeHf  and  L.  D.  Twmer^tar  the 
appellantB. 

O.  and  O.  A.  Koemer^  for  the  appellee. 

Scott,  J.  It  is  alleged  complainant^  the  St.  LoiiiB  Bridge 
Company,  is  the  legal  Bnccessor  of  the  nUnois  and  St.  Louis 
Bridge  Company,  which  was  incorporated  in  1868,  and  which 
constmcted  a  bridge  over  the  Mississippi  River,  from  East  St. 
Louis  to  St  Louis.  The  work  was  completed  on  the  fourth 
day  of  July,  1874,  and  from  that  time  on  the  bridge  was  op- 
erated by  the  original  corporation  until  September  20, 1878, 
when  it  was  sold  under  a  decree  of  court,  and  passed  to  com- 
plainant, and  has  since  been  operated  and  controlled  by  it. 
Only  two  persons  are  named  as  defendants, — one  is  William 
Buttenuth,  the  assessor  for  the  year  1886  for  the  town  in 
which  the  property  is  situated,  and  the  other  is  Philip  Rhein, 
who  was  then  county  clerk  of  the  county  in  which  the  prop- 
erty is  situate^.    Two  principal  grounds  of  relief  are 
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upon:  1.  That  complainant's  property  was  aBseBBed  bo  high 
in  proportion  to  other  property  in  the  town  that  it  was  a  frand 
on  its  lights,  and  was  oppressive;  and  2.  That  a  portion  of  the 
bridge  that  was  in  £etct  within  the  state  of  Missouri  was  as- 
sessed to  complainant  by  the  local  assessor  as  property  situ- 
ated  in  this  state.  The  bill  contains  other  matters  of  complaint 
of  a  less  serious  nature,  some  of  which  may  be  noticed  farther 
on.  The  specific  prayer  of  the  bill  is,  the  assessment  may  bo 
set  aside,  and  that  defendant  Rhein,  the  county  clerk,  be  en- 
joined and  restrained  from  extending  any  taxes  on  the  assess- 
ment made  on  complainant's  property.  Although  the  answers 
of  defendants  are  not  under  oath,  they  make  the  distinct  issue, 
complainant's  remedy  for  alleged  grievances,  if  any  existed, 
was  at  law,  and  not  in  chancery.  It  is  alleged  the  town  board 
was  in  session  on  the  fourth  Monday  of  June,  1885,  and  that 
although  the  assessment  was  completed  before  that  time,  no 
one  appeared  on  behalf  of  complainant  to  complain  its  prop- 
erty was  assessed  too  high,  or  otherwise  wrongfully  assessed. 
It  is  also  alleged  complainant  did  appear  before  the  county 
board,  and  claimed  that  its  property  was  assessed  too  high. 
The  complaint  was  not  considered,  perhaps  for  the  reason  it 
was  not  made  to  appear  the  assessment  was  made  after  the 
fourth  Monday  of  June,  1885.  On  the  final  hearing,  the  court 
found  the  assessment  complained  of  was  so  grossly  dispropor- 
tionate to  the  valuation  of  other  property  in  the  township,  and 
so  excessive,  as  to  amount  to  a  fraud  on  complainant;  and  the 
court  further  found  that  part  of  the  bridge  structure — that  is 
to  say,  all  of  that  part  that  lies  west  of  the  easternmost  pier  of 
the  bridge — is  outside  of  the  limits  of  the  state  of  Illinois,  and 
was  illegally  assessed  and  included  in  the  assessment  with 
that  part  of  the  bridge  which  is  within  the  limits  of  the  state 
of  Illinois.  It  was  therefore  ordered  and  decreed  by  the  court 
that  the  assessment  of  complainant's  property,  so  made  by  de- 
fendant Buttenuth,  be  set  aside  and  declared  null  and  void, 
and  that  the  temporary  injunction  previously  granted,  enjoin- 
ing the  defendant  Rhein  ^^from  extending  the  said  taxes 
against  said  property,  and  from  certifying  the  said  taxes  to  be 
collected,  to  the  collector  of  the  township,  or  issuing  his  war- 
rant for  the  said  taxes  to  be  collected  upon  said  assessment, 
be  made  perpetual,  and  that  the  said  defendant,  Buttenuth, 
yay  the  costs  of  said  suit." 

It  is  so  obvious  the  proposition  needs  no  discussion,— •  where 
the  excessive  valuation  complained  of  is  the  result  of  a  mere 
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honest  error  in  judgment  on  the  part  of  the  aseeflsor  maldng 
the  asBessment,  chancery  has  no  jurisdiction  to  afford  the 
party  aggrieved  any  relief.  This  court  has  expressly  decided, 
in  English  v.  People,  96  111.  566,  the  statute  affords  the  party 
aggrieved  the  only  remedy  for  the  correction  of  an  excessive 
valuation  of  his  property  for  the  purposes  of  taxation,  unless 
it  is  fraudulently  assessed  too  high.  When  the  assessment  is 
completed  before  that  time,  the  application  must  be  made  to 
the  town  board,  under  the  provisions  of  the  eighty-sixth  sec- 
tion of  the  revenue  law  (Rev.  Stats.  1874),  on  the  fourth  Mon- 
day of  June.  In  this  case,  it  appears  the  town  board  was  in 
session  on  the  fourth  Monday  of  June,  in  the  year  complain- 
ant's property  was  assessed,  but  no  complaint  was  made  to  it 
on  behalf  of  complainant  that  its  property  was  assessed  too 
high,  or  otherwise  illegally  assessed. 

It  is  said  complainant  was  misled  by  the  answer  of  the  as- 
sessor, in  response  to  an  inquiry  concerning  the  assessment 
made,  about  the  time  the  town  board  would  meet,  that  he 
had  not  completed  the  assessment,  and  for  that  reason  no  ap- 
plication was  made  to  the  town  board.  Conceding  that  to  be 
so,  then  the  application  for  relief  should  have  been  made  to 
the  county  board,  under  section  97  of  the  revenue  law.  Ap- 
plication was  made  to  the  county  board  under  the  latter  sec- 
tion of  the  statute.  Counsel  for  the  bridge  company  was 
beard  before  the  county  board,  and  the  matter  was  referred 
to  an  appropriate  committee.  That  committee  reported:  ^'It 
is  claimed  by  the  attorneys  of  said  bridge  company  that  the 
Illinois  side  of  said  bridge  was  assessed  after  the  fourth  Mon- 
day of  June,  but  no  further  evidence  having  been  produced, 
your  committee  does  not  recommend  any  action  in  the  mat- 
ter." It  seems  counsel  for  the  bridge  company  was  again 
heard  in  regard  to  the  assessment  of  its  property  for  the  year 
1885,  but  the  report  was  adopted.  Conceding,  as  it  is  thought 
must  be  done,  there  was  no  satisfactory  evidence  the  assess- 
ment was  made  after  the  fpurth  Monday  of  June,  the  county 
board  very  properly  refused  to  take  jurisdiction  of  the  mat- 
ter. There  should  have  been  explicit  proof  the  assessment 
was  made  after  the  fourth  Monday  of  June,  and  it  seems  the 
assessor  himself  would  be  the  proper  party  by  whom  to  prove 
that  jurisdictional  fact.  Proof  of  his  statement  as  to  that  fact, 
made  in  a  casual  conversation,  when  he  was  not  engaged  in 
any  official  act  in  relation  to  such  assessment,  is  not  compe- 
tent evidence  to  prove  when  the  assessment  was  in  fact  made 
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or  completed,  and  did  not  excuse  complainant  from  making 
application  to  the  town  board  when  in  session,  as  it  was  at  the 
time  designated  in  the  statute.  Omitting  to  make  application 
then  to  the  town  board  at  its  regular  session,  at  the  appointed 
time,  complainant  lost  all  remedy  under  the  statute  for  relief 
against  the  alleged  excessive  valuation  of  its  property  for 
taxation. 

But  it  is  alleged  in  the  bill  the  assessment  was  firaudulenti 
and  it  is  upon  that  ground  it  is  suggested  the  jurisdiction  of  a 
court  of  chancery  rests  to  afford  the  relief  demanded.  Should 
it  be  made  to  appear  the  assessment  was  fraudulent  in  fact 
or  in  law,  no  doubt  a  court  of  equity  would  set  it  aside,  on  the 
principle  fraud  vitiates  everything  it  touches,  and  equity  will 
permit  nothing  to  stand  that  is  tainted  with  fraud,  either  in 
private  or  public  transactions.  But  is  it  shown  the  assessment 
is  fraudulent,  either  in  fieict  or  in  law?  It  is  thought  it  is  not. 
No  misconduct  is  imputed  to  the  assessor  in  connection  with 
the  assessment,  except  that  he  promised  to  visit  the  o£Sce  of 
the  company  before  making  it,  to  hear  the  suggestions  of  the 
company's  officers  as  to  facts  that  would  materially  affect  the 
amount  of  the  assessment,  but  it  is  alleged  he  failed  to  keep 
his  promise  in  that  regard.  The  assessor  was  under  no  legal 
obligation  to  call  upon  the  officers  of  the  company  for  infer- 
mation  in  regard  to  his  duty  in  making  the  assessment  of  its 
property,  nor  is  it  insisted  he  was.  The  office  of  the  company 
was  located  in  St.  Louis,  out  of  this  state,  and  it  would  seem 
if  its  officers  had  any  facts  to  communicate  to  the  assessor 
that  would  be  at  all  likely  to  affect  the  assessment  favorably 
for  the  company,  it  was  their  privilege  to  go  to  his  office,  and 
there  lay  them  before  him  for  his  consideration.  Because  the 
assessor  did  not  call  at  the  company's  office  affords  no  just 
grounds  for  complaint,  and  the  charge  he  omitted  to  do  so 
does  not  aid,  in  the  slightest  degree,  complainant's  demand 
for  equitable  relie£ 

The  court  found  by  its  decree  the  assessment  complained 
of  was  so  grossly  disproportionate  to  the  assessment  of  other 
property  in  the  town,  and  was  so  excessive  in  amount,  as  to 
be  a  fraud  upon  complainant.  Is  this  finding  of  the  court 
sustained  by  the  evidence  submitted  at  the  hearing?  It  can 
hardly  bo  said  it  is.  On  this  branch  of  the  case,  the  evidence 
is  very  unsatisfiictory.  There  are  witnesses  who  state,  in  a 
general  way,  it  is  their  opinion  the  bridge  property  is  assessed 
proportionately  much  higher  than  other  property  in  the  town; 
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• 
but  upon  what  facts  their  judgments  in  that  respect  are  based 

does  not  appear  with  any  distinctness.    As  compared  with  the 
valuation  placed  by  the  assessor  upon  all  other  property  within 
the  town,  it  was  their  judgment  the  valuation  of  the  bridge 
property  was  much  too  high.    It  should  not  be  forgotten  the 
local  assessor  does  not  assess  railroad  property,  of  which  there 
is  a  very  large  amount  in  that  town,  and  when  the  value  of  all 
railroad  property  is  added  to  that  fixed  by  the  assessor  on 
other  property,  no  witness  ventures  to  state  the  valuation  of 
the  bridge  property  would  be  disproportionate  to  the  aggregate 
valuation  of  the  entire  property  of  the  ton^n.    It  is  shown  the 
valuation  placed  on  the  property  of  complainant  is  less  than 
the  average  valuation  since  1875,  including  that  year.    In 
some  years  it  was  much  higher,  and  in  others  less.    In  1875 
the  assessed  value  was  one  million  nine  hundred  thousand 
dollars,  and  in  1876  it  was  the  same,  while  in  1886,  of  which 
complaint  is  made,  the  assessed  value  was  one  million  one 
hundred  thousand  dollars.    On  the  whole  evidence  consideiedy 
it  does  not  appear  the  valuation  placed  upon  complainant's 
property  is  so  much  higher  in  proportion  to  that  placed  on 
other  property  in  the  town  it  is  fraudulent  for  that  reason. 
Nor  does  it  appear,  from  anything  contained  in  this  record, 
that  assessment  is  excessive  in  itself.    There  is  no  evidence 
of  the  value  of  that  part  of  the  bridge  and  its  approaches  sub- 
ject to  taxation  in  this  state,  and  without  evidence  of  its  value, 
it  cannot  be  declared,  as  a  matter  of  fact,  the  present  valna* 
tion  is  excessive  to  that  degree  it  is  fraudulent  in  law. 

The  remaining  ground  of  relief  insisted  upon  is,  that  part 
of  the  bridge  structure  which  lies  west  of  its  easternmost  pier 
is  outside  of  the  state  of  Illinois,  and  was  illegally  assessed 
abd  included  in  the  assessment  with  that  part  which  is  con- 
fessedly within  the  limits  of  the  state.  On  this  branch  of  the 
case  some  evidence  was  offered,  and  some  discussion  has  been 
had  as  to  the  boundary  line  between  the  states  of  Missouri 
and  Illinois  at  the  point  where  the  bridge  structure  spans  the 
Mississippi  River.  That  question  is  certainly  one  of  great 
gravity,  and  one  this  court  will  hardly  undertake  to  determine 
definitely  on  the  meager  evidence  to  be  found  in  this  record, 
and  in  a  case  where  neither  state  is  represented,  and  where 
there  are  no  defendants  other  than  private  citizens,  neither  of 
whom  had  the  slightest  personal  interest  in  the  matter.  The 
utmost  this  court  will  assume  to  decide  is,  what  part  of  com- 
plainant's bridge  is  to  be  regarded  as  within  the  state  of  Illi- 
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nois  for  tbe  purposes  of  taxation?  or,  what  is  the  same  thing, 
does  the  valuation  of  complainant's  property,  as  made  by  tbe 
assessor  for  1885,  include  any  portion  of  the  bridge  not  sub- 
ject to  taxation  in  this  state? 

It  is  certain  no  part  of  that  portion  of  the  bridge  structure 
assessed  by  the  local  assessor  for  taxation  in  this  state  is  in 
the  state  of  Missouri,  nor  does  it  appear  that  it  was  ever  sub* 
ject  to  taxation  in  that  state.  In  the  act  of  Congress,  March 
6, 1820  (U.  S.  Stats,  at  Large,  545),  to  enable  the  territory  of 
Missouri  to  form  a  constitution,  in  fixing  the  boundaries,  it  is 
declared, ''  thence  due  east  to  the  middle  of  the  main  chan- 
nel of  the  Mississippi  River;  thence  down  and  following  the 
course  of  the  Mississippi  River,  in  the  middle  of  the  main 
channel  thereof."  The  state  of  Missouri,  by  its  constitution 
of  1820,  ratified  the  boundaries  as  fixed  by  the  enabling  act 
of  Congress,  and  we  are  not  aware  the  eastern  boundary  of 
the  state  has  since  been  changed.  The  constitution  of  1875 
of  that  state  simply  ratified  and  confirmed  the  boundaries  of 
the  state  as  established  by  law.  Notwithstanding  the  fact 
the  main  channel  of  the  river  might  be  changed  by  imper- 
ceptible natural  wear  on  one  side,  or  by  gradual  formation  of 
Alluvions,  still  ^'the  middle  of  the  main  channel,"  when  ascer- 
tained, would  be  the  boundary  of  the  state.  It  might  be  a 
slightly  shifting  line,  hardly  perceptible;  still  it  would  be  a 
well-known  and  easily  ascertainable  boundary  line.  The  rule 
of  law  is,  when  a  stream  dividing  coterminous  states,  being  a 
boundary  line,  alters  its  channel  by  a  gradual  or  impercepti- 
ble process  of  wear  or  of  alluvions,  the  boundary  shifts  with 
the  channel.  No  matter  what  conclusion  might  be  reached 
as  to  the  western  boundary  of  Illinois,  it  cannot  be  main- 
tained the  eastern  boundary  of  the  state  of  Missouri  is  farther 
east  than  the  "  middle  of  the  main  channel "  of  the  Missis- 
dppi  at  the  point  where  the  bridge  structure  spans  that  river. 
It  is  not  alleged  in  the  bill,  nor  claimed  in  argument,  any  por- 
tion of  the  bridge  assessed  by  the  local  assessor  in  this  state 
lies  west  of  the  ^^  middle  oi  i^he  main  channel "  of  the  river. 
It  would  seem  to  follow,  therefore,  if  that  portion  of  the  bridge 
included  in  the  assessment  that  lies  between  the  eastern  pier 
of  the  bridge  and  the  ^^ middle  of  the  main  channel"  of  the 
river  is  not  within  the  limits  of  the  state  of  Illinois,  it  is  not 
included  within  the  defined  boundaries  of  any  state.  That 
conclusion  will  hardly  be  adopted,  unless  the  question 
Admit  of  no  other  soluidon. 
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The  act  of  Congrees  of  April  18, 1818,  to  enable  the  people 
of  the  territory  of  IlIinoiB  to  form  a  state  eonstitation,  fixed 
the  western  boundary  at  the  *' middle  of  the  Ifiseissippi  River," 
and  declared  the  state  should  have  concurrent  "jurisdiction 
on  the  Mississippi  River  with  any  state  or  states  to  be  formed 
west  thereof,  so  far  as  said  river  shall  form  a  common  boun- 
dary to  both."  By  the  constitution  of  1818,  the  people  rati- 
fied the  boundaries  fixed  for  the  state  by  the  enabling  act  of 
Congress,  and  in  the  constitutions  of  1848  and  of  1870  the  same 
boundaries  and  jurisdiction  are  declared,  except  in  the  two 
last  constitutions  it  is  provided,  'Hhis  state  shall  exercise  such 
jurisdiction  upon  the  Ohio  River  as  she  is  now  entitled  to,  or 
such  as  may  be  agreed  upon  by  this  state  and  the  state  of 
Kentucky/'  It  seems  clear,  firom  all  legislation  and  ordi* 
nances  on  this  subject,  it  was  intended  the  Mississippi  River 
should  constitute  '^a  common  boundary"  between  the  state  of 
Illinois  and  any  state  or  states  that  might  be  formed  to  the 
west  and  next  to  that  river.  That  intention  is  more  definitely 
declared  than  it  was  in  regard  to  the  Ohio  River,  for  in  fixing 
the  boundary  of  Illinois,  when  the  line  down  along  the  middle 
of  the  Mississippi  River  should  reach  the  confluence  of  that 
river  with  the  Ohio,  the  boundary  should  be  from  thence  up 
the  latter  river  "along  its  northwestern  shore,"  and  yet  it  has 
been  held  the  river  is  the  boundary  between  states  divided  by 
the  Ohio  River,  although  the  original  proprietor,  in  granting 
the  territory,  retained  the  river  within  its  own  domain.  The 
law,  as  stated  by  law-writers,  and  in  the  adjudged  cases,  seems 
to  be,  that  where  a  river  is  declared  to  be  the  boundary  between 
states,  although  it  may  change  imperceptibly,  from  natural 
causes,  the  river,  "as  it  runs,  continues  to  be  the  boundary." 
But  if  the  river  should  suddenly  change  its  course,  or  desert 
the  original  channel,  the  rule  of  law  is,  the  boundary  remains 
in  the  middle  of  the  deserted  river-bed.  Where  a  river  is  a 
boundary  between  states,  as  is  the  Mississippi  between  Illinois 
and  Missouri,  it  is  the  main — the  permanent — river  which 
constitutes  the  boundary,  and  not  that  part  which  flows  in 
seasons  of  high  water,  and  is  dry  at  other  times:  Handle^ 9 
Leasee  v.  Anthony^  5  Wheat.  874.  In  no  other  way  would  a 
river  be  a  permanent  fixed  boundary,  at  all  times  readily  as- 
certainable. There  are  many  cogent  reasons  why  the  boun- 
dary lines  between  states  should  be  permanent;  otherwise 
territory  in  on^  state  at  one  time  sooner  or  later  might  be 


Jan.  1888.]    Buttenuth  v.  St.  Louis  Bridge  Co.  553 

in  another  state.    It  most  be  in  one  state  all  the  time,  or  else 
the  state  would  lose  jurisdiction  over  it. 

Treating,  then,  as  must  be  done,  the  Mississippi  River  as  a 
common  boundary  between  the  states  of  Illinois  and  Missouri, 
what  meaning  is  to  be  given  to  the  term,  '^middle  of  the  Mis- 
sissippi River,"  used  in  the  enabling  act  of  Congress,  and  in 
the  constitution,  defining  the  boundaries  of  the  state  of  Illi- 
nois? Whether,  when  mere  private  rights  are  involved,  the 
phrases,  the  ^^  middle  of  the  river,"  and  the  '^ middle  of  the 
main  channel,"  or,  what  is  the  same  thing,  the  "thread  of 
the  stream,"  mean  the  same  thing,  and  may  be  interchange- 
ably used,  there  are  many  considerations  affecting  the  public 
welfare  why  it  should  be  held  the  "middle  of  the  channel"  of 
a  river  .between  independent  states  or  countries  should  be  re- 
garded as  the  boundary  line  between  them,  in  the  absence  of 
express  agreement  to  the  contrary.  When  applied  to  rivers 
as  boundaries  between  states,  the  phrases,  "middle  of  the 
river,"  and  "middle  of  the  main  channel,"  are  equivalent  ex- 
pressions, and  both  mean  the  center  line  of  the  main  channel, 
— or,  as  it  is  most  frequently  expressed,  the  "thread  of  the 
stream."  Should  the  expression,  "middle  of  the  river,"  be 
construed  to  mean  a  line  midway  of  the  water  surface,  that 
would  give  no  permanent  boundary  that  could  be  ascertained. 
It  would  be  at  one  point  at  one  time,  and  distant  away  at  an- 
other. Had  the  boundaries  of  Illinois  been  fixed  at  the  time 
of  the  high  water  in  1844,  and  the  middle  of  the  river  opposite 
Bt  Louis  been  held  to  be  a  line  midway  of  the  surface  of  the 
water,  that  line  would  then  have  been  far  east  of  the  present 
€ity  of  East  St.  Louis,  and  on  the  waters  receding,  it  would 
have  shifted  back  towards  the  west,  nearer  the  city  of  St 
Louis.  So  unsatisfactoiy  a  proposition  as  that  will  not  be 
adopted.  It  would  lead  to  insurmountable  difiiculties.  Some 
light  will  be  cast  upon  the  subject  of  inquiry  by  first  ascer- 
taining, as  near  as  may  be,  the  meaning  of  the  words,  "  main 
channel,"  "mid-channel,"  "middle  of  the  current,"  as  those 
terms  are  used  in  the  adjudged  cases  and  in  the  text-books 
that  shall  be  examined. 

The  definition  of  the  word  "channel,"  given  in  the  most  re- 
cent edition  of  Webster's  Dictionary,  is,  "the  bed  of  a  stream 
of  water;  especially  the  deeper  part  of  a  river  or  bay  where 
the  main  current  flows."  The  case  of  Dutdieth  a7%d  Dubuque 
Bridge  Co.  v.  County  of  Dubuque^  55  Iowa,  558,  while  this 
court  does  not  approve  the  decision  of  the  case,  contains  a 
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very  accurate  definition  of  the  word  "  channel/'  as  commonly 
used  by  river-men.  It  is,  ''the  word  'channel,'  when  employed 
in  treating  subjects  connected  with  the  navigation  of  rivers, 
indicates  the  line  of  the  deep  water  which  vessels  follow.** 
In  Rowe  v.  Smithy  51  Conn.  266,  60  Am.  Rep.  16,  it  is  said: 
''  The  expression, '  middle  of  the  channel  of  the  bay  or  harbor,' 
does  not  refer  to  the  thread  of  deepest  water,  but  to  that  space 
within  which  ships  can  and  usually  do  pass."  It  is  appro* 
hended  it  is  in  this  sense  the  expressions,  ''middle  of  the 
river,"  "middle  of  the  main  channel,"  "mid-channel,"  "mid- 
dle thread  of  the  channel,"  are  used  in  enabling  acts  of  Con« 
gross  and  in  state  constitutions  establishing  state  boundaries. 
It  is  the  free  navigation  of  the  river — when  such  river  consti* 
tutes  a  common  boundary  (that  part  on  which  boats  can  and 
do  pass,  sometimes  called  "nature's  pathway") — that  states 
demand  shall  be  secured  to  them.  When  a  river,  navigable 
in  fact,  is  taken  or  agreed  upon  as  the  boundary  between  two 
nations  or  states,  the  utility  of  the  main  channel,  or,  what  is 
the  same  thing,  the  navigable  part  of  the  river,  is  too  great  to 
admit  a  supposition  that  either  state  intended  to  surrender  to 
the  state  or  nation  occupying  the  opposite  shore  the  whole  of 
the  principal  channel  or  highway  for  vessels,  and  thus  debar 
its  own  vessels  the  rij^t  of  passing  to  and  fro  for  purposes  of 
defense  or  commerce.  That  would  be  to  surrender  all,  or  at 
least  the  most  valuable  part,  of  such  river  boundary  for  the 
purposes  of  commerce,  or  other  purposes  deemed  of  great  value 
to  independent  states  or  nations. 

Construing,  then,  the  phrases,  "middle  of  the  Mississippi 
River,''  and  the  "  middle  of  the  main  channel  of  the  Mississippi 
River,"  to  mean  the  same  thing,  both  acts  of  Congress  fixing 
the  boundaries  of  Illinois  and  Missouri  declare  the  middle  of 
the  main  channel  of  the  Mississippi  River  to  be  the  boundary 
line  between  the  states,  and  that  is  the  thread  of  the  main 
stream. 

In  Thomoi  v.  Hatch^  8  Sum.  170,  Story,  J.,  said:  "  I  con- 
sider the  law  to  be  clearly  settled  that  a  boundary  on  a  stream, 
on  or  by  a  stream,  or  to  a  stream,  includes  the  flats,  at  least 
to  low-water  mark,  and  in  many  cases  to  the  middle  thread 
of  the  river." 

A  valuable  case  on  this  subject  is  Morgan  v.  Beading^  8 
Smedes  &  M.  866.  The  opinion  is  by  Chief  Justice  Sharkey. 
Although  not  directly  involved,  the  discussion,  in  part,  had 
relation  to  the  boundary  line  of  the  state  of  Mississippi    The 
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facts  as  stated  in  the  opinion  are,  that  by  various  treaties  and 
cessions  the  United  States  had  succeeded  to  all  the  territory  east 
of  a  line  drawn  along  the  middle  of  the  Mississippi,  above  the 
thirty-first  degree  of  latitude.  Louisiana  was  then  bounded  on 
the  east  by  the  same  line, — the  middle  of  the  river  above  the 
river  Iberville,  as  it  had  been  established  by  the  treaty  of  1763. 
In  1798,  while  the  middle  of  the  river  was  still  the  boundary 
line  between  the  province  of  Louisiana  and  the  United  States, 
Congress  established  the  Mississippi  territory,  bounding  it  on 
the  west  by  the  Mississippi.  It  was  in  reference  to  that  line 
the  court  said:  '*  We  have  said  that  Congress  omitted  to  men- 
tion the  middle  of  the  river,  but  bounded  the  territory  by  the 
Mississippi."  The  common  law,  by  construction,  extends 
grants  bounded  '*by"  or  ''on"  or  "along"  a  fresh^water 
stream,  to  the  thread  of  the  stream.  The  Mississippi  territory, 
by  this  rule,  extended  to  the  middle  of  the  river. 

In  Handley's  Lenee  v.  Anthonyj  9upraj  it  was  said  by  the 
court:  "  Where  a  great  river  is  the  boundary  between  two  na- 
tions or  states,  if  the  original  property  is  in  neither,  and  there 
be  no  convention  respecting  it,  each  holds  to  the  middle  of  the 
stream." 

Mr.  Field,  in  his  work  entitled  Outlines  of  an  International 
Code,  2d  ed.,  section  80,  in  speaking  of  boundary  by  stream  or 
channel,  says:  '^  The  limits  of  national  territory  bounded  by  a 
river  or  stream,  or  by  a  strait  or  sound,  or  arm  of  the  sea,  the 
other  shore  of  which  is  the  territory  of  another  nation,  extend 
outward  to  a  point  equidistant  from  the  territory  of  the  nation 
occupying  the  opposite  shore,  or,  if  there  be  a  stream  or  a  navi- 
gable channel,  to  the  thread  of  the  stream, — that  is,  to  the 
mid-channel, — or,  if  there  be  several  channels,  to  the  middle 
of  the  principal  one." 

In  his  work  on  the  law  of  nations,  page  81,  Mr.  Poison  says: 
^If  the  river  divides  two  states,  the  mid-channel  is  considered 
as  the  boxmdary  line,  unless  prior  occupation  has  given  to  the 
one  or  the  other  the  right  of  possession  to  the  whole." 

There  are  cases  in  this  and  other  courts,  although  the  dis- 
cussion had  reference  directly  to  riparian  rights,  and  not  to 
boundaries  between  states,  that  illustrate  this  same  doctrine. 
In  Fletcher  v.  Thv/nder  Bay  Boom  Co.,  51  Mich.  277,  it  was 
held  the  riparian  rights  of  defendant,  in  the  case  being  con- 
sidered, extended  to  the  thread  of  the  stream, — to  the  center 
of  the  main  channel  of  the  river.  It  was  said  by  this  court  in 
MiddleUm  v.  PriUhard,  8  Scam.  510,  88  Am.  Dec.  112,  "that 
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all  grants  bounded  upon  a  river  not  navigable  by  the  common 
law  entitled  the  grantee  to  all  islands  lying  between  the  main- 
land and  the  center  thread  of  the  current."  In  Cobb  v.  Xa- 
vaUe,  89  111.  831, 31  Am.  Rep.  91,  it  was  said:  '<It  seems  to  be 
the  settled  law  of  this  country  that  the  owner  of  land  border- 
ing upon  a  river  not  navigable  at  common  law,  such  as  the 
Mississippi  River,  will  be  entitled  to  claim  to  the  center  of  the 
current  of  the  stream.''  The  same  doctrine  was  restated  in 
Piper  V.  Connelly f  108  111.  646,  where  it  is  said:  ^'The  general 
doctrine  that  grants  of  land  bounded  upon  rivers,  or  the  mar- 
gins above  tide-water,  carry  the  exclusive  right  and  title  of  the 
grantee  to  the  center  thread  of  the  current,  unless  the  terms  of 
the  grant  clearly  denote  the  intention  to  stop  at  the  margin  of 
the  river,  has  been  too  long  established  and  too  firmly  adhered 
to  by  this  court  to  be  now  questioned." 

No  reason  is  perceived  why  the  principles  here  stated  should 
not  control  the  decision  of  the  case  being  considered.  As  before 
remarked,  it  is  manifest  it  was  the  intention  of  Congress  the 
Mississippi  River  should  constitute  a  **  common  boundary " 
between  tiie  states  of  Illinois  and  Missouri,  and  had  the  words 
the  ^'  middle  of  the  Mississippi  River,"  and  the  '^  middle  of  the 
main  channel,"  been  omitted  in  both  enabliug  acts  of  Con- 
gress, still  the  river  itself  would  be  the  boundary,  and  each 
state  would  hold  to  the  '*  middle  of  the  stream," — that  is  to 
say,  the  middle  thread  of  the  stream.  The  intention  in  this 
respect  is  made  most  manifest  by  the  fact  it  must  have  been 
and  was  known  to  Congress  when  it  passed  the  enabling  act 
for  Missouri,  and  fixed  the  boundary  at  the  ^'  middle  of  the 
main  channel  of  Ihe  Mississippi  River,"  that  the  western  boun- 
dary of  Illinois  had  been  fixed  ^*  at  the  middle  of  the  Missis- 
sippi River,"  and  certainly  it  was  not  intended  to  fix  two 
distinct  or  different  boundaty  lines.  That  would  have  left  a 
space  not  in  either  state,  and  no  such  absurd  intention  should 
be  imputed  to  Congress.  It  was  most  appropriately  said  by 
the  court  in  Morgan  v.  Readingy  «upra,  in  respect  to  the  boun- 
dary line  as  fixed  by  the  act  of  Congress  organizing  the  terri- 
tory of  Mississippi,  which  established  the  ^'  Mississippi  River" 
as  the  western  boundary:  '^AU  west  of  that  line  [that  is, 
the  middle  of  the  river]  was  owned  by  a  foreign  power,  and 
we  cannot  suppose  Congress,  under  the  circumstances,  de- 
signed to  limit  the  jurisdiction  of  the  territory  by  the  bank  of 
the  river." 

The  suggestion,  Congress,  by  its  enabling  acts,  may  have 
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established  one  line  in  the  Mississippi  River  for  the  eastern 
boundary  for  Missouri,  and  another  line,  farther  east,  for  the 
western  boundary  of  Illinois,  has  nothing  in  law  or  in  fact 
upon  which  to  rest.  The  whole  legislation  on  this  subject 
shows,  as  before  remarked,  it  was  the  intention  of  Congress 
to  make  the  river  a  '* common  boundary"  between  these  states, 
and  the  expressions  used  in  both  enabling  acts,  although  the 
words  used  may  not  be  the  same,  make  the  middle  of  the  main 
channel  of  the  permanent  river  the  boundary  line.  In  such 
cases  the  principle  is,  as  stated  by  Mr.  Woolsey  in  his  work  on 
international  law,  section  58:  ''Where  a  navigable  river  forms 
the  boundary  between  states,  both  are  presumed  to  have  free 
nse  of  it,  and  the  dividing  line  will  run.  in  the  middle  of  the 
channel,  unless  the  contrary  is  shown  by  long  occupancy  or 
agreement  of  parties."  Commercial  considerations  make  it 
imperative,  where  states  or  nations  are  divided  by  a  navigable 
river,  each  should  hold  to  the  center  thread  of  the  main  chan- 
nel or  current  along  which  vessels  in  the  carrying  trade  pass. 
That  is  the  "channel  of  commerce  " — not  the  shallow  water 
of  the  stream  which,  at  some  seasons  of  the  year,  may  be 
impossible  of  navigation — upon  which  each  nation  or  state 
demands  the  right  to  move  its  products  without  any  inter- 
ference from  the  state  or  nation  occupying  the  opposite  shore. 
80  important  has  this  right  ever  been  deemed,  it  is  thought  to 
be  embraced  in  all  treaties,  cessions,  ordinances,  statutes,  and 
constitutions  made,  enacted,  or  adopted  in  regard  to  the  Mis- 
sissippi River  since  the  federal  government  was  organized. 
It  was  the  great  desire  to  secure  this  important  privilege  that 
gave  rise  to  all  the  efforts  on  the  part  of  the  general  govern- 
ment to  obtain  the  control  of  the  Mississippi  River  from  its 
source  to  that  point  where  it  empties  into  the  gulf  and  con- 
nects with  the  sea. 

It  has  been  often  ruled,  the  intention  in  such  great  matters 
as  state  boundaries,  when  clearly  manifested  by  cessions, 
grants,  or  legislative  acts,  should  control.  It  is  a  fact  so  well 
known  it  is  not  called  in  question,  that  so  far  back  as  can  be 
known,  either  from  history  or  tradition,  the  main  channel  of 
the  Mississippi  River  at  the  point  where  complainant's  bridge 
is  constructed  was  always  west  of  Bloody  Island, — that  is, 
between  that  island  and  the  Missouri  shore.  Both  states  have 
always  recognized  this  fact,  and  for  that  reason  Bloody 
Island,  although  the  river  east  of  it  was  in  fact,  at  one  time, 
navigable  for  shallow-draft  vessels, — certainly  in  seasons  of 
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high  water, — was  always  regarded  as  being  within  the  limite 
of  the  state  of  IHinois.  At  one  time  grave  apprehensions  were 
entertained  that  the  main  channel  of  the  river  might  change 
to  the  east  side  of  Bloody  Island,  and  thus  leave  the  Mis- 
souri side;  but  by  the  consent  of  Illinois,  expressed  by  the 
general  assembly,  dikes  and  other  structures  were  erected  at 
the  upper  end  of  the  island  to  keep  the  main  channel  on  the 
Missouri  side,  where  it  had  previously  been.  Those  structures 
proved  eflScient,  and  the  main  channel  of  the  river  now  flows 
where  it  did  since  before  the  boundaries  of  either  state  divided 
by  it  were  established  by  Congress  or  declared  by  state  con- 
stitutions. It  is  not  claimed,  either  by  the  bill  or  in  the 
evidence,  that  any  part  of  complainant's  bridge  that  was 
assessed  by  the  local  assessor  lies  west  of  the  middle  of  what 
has  always  been  the  main  channel  of  the  river  since  the  states 
were  organized  under  the  acts  of  Congress,  and  this  court  has 
no  hesitation  in  coming  to  the  conclusion  that  all  of  that  part 
of  the  bridge,  with  its  approaches,  that  lies  east  of  the  middle 
line  of  the  main  channel  of  the  river,  is  within  the  jurisdic- 
tion of  the  state  of  Illinois  for  the  purposes  of  state  and  local 
taxation.  Only  that  part  of  the  bridge  east  of  the  middle  of 
the  main  channel  of  the  river,  as  appears  from  the  plat  used 
in  making  the  assessment,  was  assessed  in  this  case,  and  that 
was  warranted  by  law. 

The  case  of  Missouri  v.  Kentucky ^  11  Wall.  895,  cited  by 
counsel  for  complainant  as  being  conclusive  of  the  case  in 
hand,  has  been  examined,  and  it  is  not  perceived  it  contains 
anything  in  conflict  with  the  general  views  here  expressed. 
Indeed,  some  of  the  reasoning  in  that  case  has  been  adopted 
in  this  opinion. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to  that  court  to  dis- 
miss the  bilL 

MiDBLK  ow  Chanksl  OF  Bat  OB  Habbor  18  held  not  to  rsfer  to  thread 
of  deepest  water,  but  to  that  ipaoe  within  which  thipa  can  and  nsoaUy  do 
pan:  Howe  ▼.  Snuih,  60  Am.  Rep.  16. 

iNJUvcnoN  TO  BisTBAUi  GoLUBonoH  ov  Tax  ob  AasiwaifiNT  iathe 
■abject  of  the  note  to  HoOcutd  v.  BaUimorep  69  Am.  Dec.  19S-20B. 
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Chicago  and  Alton  R  R.  Co.  v.  Dillon. 

riss  Uuifon,  ffTOil 

Opiviov  or  WirmsB.— Witnen  who  states  that  he  was  at  a  railroad  cross- 
ing at  the  time  of  an  aoddent^  and  that  he  did  not  hear  any  bell  or  whistle^ 
may  be  asked  whether,  in  his  opinion,  he  would  have  heard  the  bell  had 
it  been  rang,  or  the  whistle  had  it  been  blown. 

IliflrrRUCTIONB  MXTST  ALWAYS  BX   CONSTBUXD  IN  THB   LlGBT  OF  TEX  ISBUXS 

on  trial,  and  the  evidenoe  offered  in  their  support. 
Noncx  ov  THX  Appboaoh  op  Railway  Tbadtb  bhoitld  bi  Oivxn  by 

those  in  charge  of  them,  at  all  points  of  known  or  apprehended  danger. 
Ill  Action  to  Rxoovxb  por  Injubixs  Subtainxd  pbom  Nxouoxnox  op 

SXRYANTB  OP  RaILBOAD  IN    NOT  GiVINO    WaANING  OP  THX  ApFBOAOH 

OP  A  Tbain  to  a  pnblio  crossing,  it  is  not  necessary  to  show  that  the 
avenne  there  crossed  was  a  pnblio  highway,  within  the  meaning  of  tho 
statute  requiring  bells  to  be  rung  or  whistles  blown  when  approaching 
sach  highways,  for,  independent  of  snch  statnte,  it  is  the  duty  of  per> 
sons  having  charge  of  trains  to  give'notioe  of  their  approach  at  all  points 
of  known  or  reasonably  apprehended  danger. 

PUABiNo.  —  Pboyibions  OP  PuBuo  Statdtx  undxb  Whiob  Pabtt  RX8» 
BIS  RiOBT  to  reoorer  need  not  be  pleaded,  unless  the  statnte  gives  a 
cnnmlative  remedy,  in  which  event  the  pleader  shoold  show  which  rem* 
edy  he  intends  to  assert. 

PUBABiNo.  —  Flxadkb  Who  Bxixbs  TO  A  Statdtx  whxn  Nonx  Bxisn^ 
or  when  the  statnte  referred  to  does  not  entitle  him  to  any  relief  on  the 
facts  stated,  may  nevertheless  recover,  if  the  fatots  as  all^^  and  estab- 
lished are  sufficient  to  entitle  him  to  recover  at  common  law.  In  such 
cases  the  reference  to  the  statute  may  be  regarded  as  surplnssge. 

£.  H.  BiUj  and  Broutn  and  Kirbyj  for  the  appellant. 

W.  H.  BenneUf  and  Dill  and  Schaeferj  for  the  appellee. 

MuLKET,  J.  On  the  20tli  of  November,  1882,  John  M.  Dil- 
lon, the  appellee,  in  attempting  to  cross  the  railway  tracks  of 
the  National  Stock  Yards,  in  or  near  East  St.  Louis,  at  their 
intersection  with  Avenue  F,  received  a  serious,  permanent  in- 
jury, caused  by  the  vehicle  in  which  ht9  was  riding  being  struck 
by  a  passing  locomotive  engine,  owned  and  operated  by  the 
Chicago  and  Alton  Railroad  Company.  The  horse  he  was 
driving  was  killed  outright,  the  wagon  shattered  to  pieces,  and 
Dillon  himself  was  thrown  a  considerable  distance,  with  such 
force  as  to  cause  a  serious  rupture,  partially  disabling  him  for 
life,  and  totally  disabling  him  for  several  months.  In  1883 
he  commenced  an  action  on  the  case  in  the  circuit  court  of 
St.  Clair  County  against  the  Chicago  and  Alton  Railroad 
Company,  the  appellant  herein,  to  recover  damages  for  the 
injuries  thus  received  by  him,  which  were  laid  in  the  declara- 
tion at  twenty-five  thousand  dollars.    The  record  before  us 
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does  not  appear  to  contain  a  transcript  of  all  the  proceedings 
which  have  occurred  in  the  case  from  its  inception,  yet  we  are 
able  to  gather  from  it  that  the  cause  has  been  tried  three 
times,  each  trial  resulting  in  a  verdict  for  the  plaintiff.  In 
one  of  them  the  jury  assessed  the  plaintiff's  damages  at  $876, 
in  another  at  $4,000,  and  in  the  last  at  $3,500.  The  case  has 
been  heard  twice  in  the  appellate  court.  On  the  first  hearing, 
the  judgment  of  the  court  below  was  reversed,  and  the  cause 
remanded  for  further  proceedings.  On  the  last  hearing,  that 
court  affirmed  the  judgment  of  the  trial  court,  and  the  present 
appeal  is  from  the  judgment  of  affirmance. 

The  avenue  upon  which  the  plaintiff  was  driving  runs  in  a 
northwesterly  and  southeasterly  direction,  and  the  railway 
tracks  by  which  it  is  intersected  at  the  place  of  collision  run 
nearly  east  and  west.  On  the  westerly  side  of  the  avenue, 
and  immediately  south  of  the  tracks,  is  a  large  bog-house, 
having  many  compartments,  the  east  end  of  which  is  bounded 
by  the  avenue.  This  structure  is  fix^m  sixty  to  one  hundred 
feet  in  width,  and  extends  westerly,  upon  the  line  of  the  tracks, 
its  full  length,  about  the  eighth  of  a  mile.  It  was  so  high  and 
closely  built  that  no  one  in  the  avenue  south  of  the  crossing 
oould  see  a  train  or  engine  coming  from  the  west  The  engine 
which  occasioned  the  injury  was  coming  from  that  direction, 
and  the  plaintiff  was  approaching  the  crossing  from  the  south- 
east, but  as  his  view  of  it  was  entirely  cut  off  by  the  hog-house 
on  his  left,  he  consequently  could  not  judge  of  the  safety  in 
crossing,  except  by  means  of  hearing.  The  large  amount  of 
business  done  at  the  stock-yards,  as  is  shown  by  the  evidence, 
necessarily  led  to  a  great  deal  of  travel,  back  and  forth,  over 
the  crossing  by  those,  like  the  plaintiff,  doing  business  there. 
In  view  of  the  circumstances  stated,  the  duty  of  the  defendant 
to  operate  its  train  at  a  moderate  rate  of  speed,  and  to  give 
the  usual  signals  of  its  approach  by  ringing  the  bell  or  sound- 
ing the  whistle,  or  both,  became  the  more  imperative.  Of  this 
there  can  be  no  question.  The  negligence  imputed  to  the 
defendant  in  the  declaration,  and  on  account  of  which  a  re- 
covery was  had  below,  is  the  alleged  failure  of  the  defendant 
to  do  either  of  these  things.  It  is  averred  in  the  declaration 
that  the  defendant  neither  rang  the  bell  nor  blew  the  whistle; 
also  that  the  train  was  being  run  at  a  high  rate  of  speed.  This 
is  denied  by  the  defendant's  plea,  and  the  cause  was  tried  on 
these  issues. 

If  the  statements  of  the  witnesses  on  the  part  of  the  plaintiff 
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be  accepted  as  true,  all  three  of  these  averments  iu  the  decla- 
ration were  sufficiently  proved  on  the  trial.  If,  on  the  other 
hand,  the  defendant's  witnesses  are  to  be  believed,  the  defend- 
ant was  guilty  of  no  negligence  whatever,  but  that  the  injury 
complained  of  was  the  result  of  plaintiff's  own  imprudence 
and  negligence.  Of  course  these  questions  are  not  before  us, 
they  having  been  definitely  and  finally  settled  by  the  appel- 
late court  adversely  to  the  appellant.  It  only  remains  to  con- 
sider whether  any  errors  of  law  have  intervened  of  sufficient 
gravity  to  require  a  reversal  of  the  judgment. 

Several  of  appellee's  witnesses  were  permitted  to  state,  on 
the  trial,  against  the  objections  of  the  defendant,  that  they 
were  near  the  crossing  at  the  time  of  the  accident,  but  did  not 
hear  any  bell  or  whistle,  and  that,  in  their  opinion,  if  the  bell 
had  been  rung  or  the  whistle  sounded  they  would  have  heard 
it,  and  this  is  assigned  for  error.  We  perceive  no  valid  objec- 
tion to  the  ruling  of  the  court  upon  this  subject.  Questions 
of  this  character  are  constantly  permitted  by  the  most  enlight- 
ened trial  judges,  and  we  are  aware  of  no  authority  question- 
ing the  propriety  of  allowing  them. 

The  cases  of  Hopkins  v.  Ind%anapoli$  and  8l  Lauia  R.  R, 
Co.j  78  HI.  82,  Penntylvania  Co.  v.  Conlany  101  Id.  93,  and 
Chicago  and  Northwestern  Ry  Co.  v.  Jfomnda,  108  Id.  676| 
cited  by  appellant's  counsel  as  sustaining  the  contrary  view, 
do  not,  so  £Eur  as  we  are  able  to  discover,  even  look  in  that 
direction.  Such  questions  are  permitted  as  matter  of  con- 
venience, and  to  avoid  prolixity  in  the  examination.  When  a 
witness  says  he  was  near  enough,  and  would,  in  his  opinion, 
have  heard  or  seen  a  given  signal  had  it  been  given,  he  in 
effect  says  there  was  nothing  to  prevent  his  seeing  or  hearing 
it,  as  the  case  might  be.  The  permitting  of  these  questions 
to  be  asked  obviated  the  necessity  of  asking  a  great  many 
others,  to  prevent  certain  unfavorable  inferences  that  might 
be  urged  if  not  asked;  such  as,  whether  their  hearing  was 
good,  and  if  not,  to  what  extent  injured;  if  good,  whether 
their  attention  was  attracted  to  anything  else  at  the  time; 
whether  there  was  any  noise  or  confusion  which  might  have 
caused  them  not  to  observe  or  note  the  fact  that  the  signal 
was  given,  etc.  All  implications  suggested  by  these  and  other 
questions  of  like  character  that  might  be  mentioned  were 
negatived  by  the  simple  statement  that,  in  the  opinions  of 
the  witnesses,  if  the  signal  had  been  given  they  would  have 
heard  it.    Moreover,  the  competency  of  testimony  of  this  kind 
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is  distinctly  recognised  by  tbis  court  in  Peoria^  P^Hfi^  and 
JaekwrwOle  E.  R.  Co.  ▼.  SUtmanj  88  111.  631. 

It  is  next  complained  that  the  court  erred  in  permitting 
connsel  for  plaintiff,  in  his  opening  statement  and  concluding 
argument  to  the  jury,  to  refer  to  the  number  of  trials  there 
had  been  in  the  case,  and  how  they  had  resulted,  and  also  to 
state  that  the  judgment  on  the  first  hearing  in  the  appellate 
court  had  been  reversed  upon  a  mere  technicality.  What  is 
here  complained  of,  we  do  not  think,  even  conceding  it  to  be 
improper, — about  which  we  express  no  opinion, — is  of  so 
serious  a  character  as  to  justify  a  reversal  uf  the  judgment. 
Trial  courts  are  given  a  large  discretion  in  matters  of  this 
kind,  with  which  courts  of  review  are  loth  to  interfere  unless 
it  becomes  necessary  to  prevent  a  fi&ilure  of  justice.  Such  is 
not  the  case  here. 

The  court  gave  to  the  jury  three  instructions  on  behalf  of 
the  plaintiff,  all  of  which  were  excepted  to  by  the  defendant. 
The  objection  to  the  first  is,  that  it  '^is  singularly  confusing.'' 
The  greater  portion  of  it  is  a  mere  statement  of  what  the 
statute  requires  of  railroad  companies  when  crossing  public 
highways,  and  the  remaining  portion  simply  tells  the  jury  that 
if  they  find,  from  the  evidence,  that  the  place  of  the  accident 
was  at  a  public  highway  crossing,  then  it  was  the  duty  of  the 
defendant  to  ring  the  bell  or  sound  the  whistle,  as  required 
by  the  statute.  In  other  words,  the  court  told  the  jury  what 
the  statute  enjoined,  and  then  instructed  them  that  it  was  the 
duty  of  the  defendant  to  obey  it,  if  shown  by  the  evidence  to 
be  within  its  provisions.  We  perceive  nothing  in  this  that  the 
most  hypercritical  could  object  to. 

Plaintiff's  second  instruction  is  also  complained  of.  It  tells 
the  jury  ''that  it  was  the  duty  of  the  defendant  to  use  rea- 
sonable care  and  diligence  to  prevent  injury  to  the  plaintiff, 
and  if  the  jury  believe,  from  the  evidence,  that  the  defendant 
failed  to  perform  such  duty,  by  reason  whereof  the  plaintiff, 
while  exercising  reasonable  care  on  his  part,  received  the 
injury  complained  of,  then  the  defendant  is  liable."  The  sub- 
stance of  the  objection  to  this  instruction,  as  we  understand 
it,  is,  that  it  authorized  the  jury  to  find  the  defendant  guilty 
upon  proof  of  any  actionable  negligence  causing  the  injury, 
whether  charged  in  the  declaration  or  not.  We  regard  this  as 
a  strained,  hypercritical  view  of  the  subject.  Instructions 
should  always  be  construed  in  the  light  of  the  issues  being 
tried,  and  the  proofs  offered  in  support  of  them.    When  thus 
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oonBtniedy  we  find  no  objection  to  the  instruction  in  ques- 
tion. 

It  is  finally  urged,  with  great  persistence,  that  the  avenue 
in  question  is  not,  within  the  meaning  of  our  statute,  a  public 
highway,  and  that,  as  the  action  is  based  exclusively  on  the 
statute,  the  failure  to  ring  a  bell  or  sound  the  whistle  was 
violative  of  no  duty  which  it  imposes,  and  hence  no  cause  of 
action  is  shown.  We  do  not  concur  in  this  view.  It  is  to  be 
observed,  in  the  first  place,  this  is  not  a  statutory  action  to 
recover  the  penalty  which  the  statute  prescibes  for  a  failure 
to  give  such  a  signal.  If  it  were,  quite  a  difierent  question 
would  be  presented.  The  present  is  a  common-law  actiony 
brought  for  the  fisdlure  to  perform  a  duty  imposed  by  law. 
Under  the  facts  disclosed  by  the  xecord,  we  do  not  think  it 
essential  to  the  maintenance  of  the  action  that  this  duty 
should  necessarily  arise  under  the  statute,  notwithstanding 
the  pleader  may  possibly  have  so  regarded  it  in  framing  the 
declaration.  Without  regard  to  the  statute,  it  is  the  duty  of 
those  having  charge  of  trains  to  give  notice  of  their  approach 
at  all  points  of  known  or  reasonably  apprehended  danger. 
This  is  almost  universally  done  by  the  ringing  of  a  bell  or 
Bounding  of  the  whistle,  and  firequently  both.  In  exceptional 
cases,  where  the  highest  degree  of  care  is  deemed  advisable, 
flagging  is  resorted  to.  That  these  duties  are  enjoined  by  the 
common  law  is  not  disputed;  but  the  claim  is,  as  already 
seen,  that  the  action  is  brought  upon  the  statute,  and  the 
plaintiff*,  therefore,  cannot  avail  himself  of  his  common-law 
rights,  although  the  averments  in  the  declaration  are  other- 
wise broad  enough  for  such  purpose.  This,  as  we  view  it,  is 
an  entire  misapprehension  of  the  whole  matter.  As  before  in- 
dicated, the  action  is  not  brought  on  the  statute,  nor  does  it 
purport  to  be.  While  there  are  certain  expressions  in  that 
part  of  the  declaration  which  attempts  to  define  the  duty  of 
the  defendant  justifying  the  inference  that  the  pleader  had 
the  statute  in  his  mind,  yet  there  is  really  nothing  in  it  that 
can  properly  be  called  even  a  reference  to  the  statute.  Even 
the  expressions  referred  to  as  showing  the  drift  of  the  pleader's 
thoughts  are  entirely  superfluous  and  uncalled  for,  and  may 
therefore  be  treated  as  surplusage.  As  mere  matter  of  com- 
position tending  to  perspicuity,  such  averments  are  admissi- 
ble and  even  commendable,  if  not  misleading.  The  act  in 
question  is  a  public  statute,  of  which  the  courts  will  take  judi- 
cial notioe. 
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In  Buing  at  common  law,  in  any  case  where  the  proTisiofUi 
of  a  public  statute  are  applicable,  it  is,  as  a  general  rule,  no 
more  necessary  to  set  them  forth  in  the  declaration  than  it  is 
to  plead  a  provision  of  the  common  law  having  a  like  appli- 
cation to  the  case,  and  all  concede  that  is  never  necessary:  1 
Chitty's  PL  215.  The  only  exception  to  this  general  rule 
now  remembered  is  where  the  remedy  given  by  the  statute  is 
cumulative,  and  differs  from  that  given  by  the  common  law. 
In  that  case,  if  the  relief  given  by  the  statute  is  sought,  the 
pleader  must  manifest  that  purpose  or  intent  by  apt  words  of 
reference  to  the  statute.  Here  the  relief  given  by  the  com- 
mon law  is  alone  sought;  hence  the  exception  to  the  general 
rule  just  adverted  to  has  no  application.  Of  course  a  differ- 
ent rule  prevails  in  the  case  of  private  statutes.  Even  if  the 
declaration  in  this  case  contained  a  direct  reference  to  the 
statute,  and  it  was  evident  that  the  pleader  expected  to  rely 
exclusively  upon  it,  still  it  would  not,  in  our  opinion,  present 
an  insuperable  obstacle  to  a  recovery  on  common-law  grounds, 
if  the  allegations  otherwise  were  sufficiently  broad,  and  the 
evidence  warranted  it.  In  a  note  to  Oliver  on  Precedents, 
page  528,  where  this  subject  is  under  discussion,  we  find  the 
following:  '^  So,  also,  where  the  action  is  sustainable  at  com- 
mon law,  and  the  declaration  concludes,  *  against  the  statute 
or  statutes,'  etc.,  and  the  statutes  have  been  misrecited  or  in- 
correctly referred  to,  or  there  is  no  statute,  in  fact,  in  relation 
to  the  subject,  those  words  in  the  declaration  shall  be  rejected 
as  surplusage,  and  the  action  shall  be  maintained  at  common 
law:  See  Salk.  212;  Com.  Dig.,  tit  Action  upon  Statute,  C." 
The  general  principle  here  announced  fully  answers  the  con- 
tention of  appellant. 

The  judgment  will  be  affirmed. 


It  n  DuTT  of  RaUiBoad  to  Givs  Wabitxho  or  AmuucH  ov  TRinr  al 

croKing  whenoTer  danger  ib  to  be  reaaonably  apprehendad:  fgiwylbriafa 
H,  R  Co,  Y.  Bamett,  9S  Am.  Deo.  347,  and  cases  cited  in  note;  tad  see  fhs 
extended  note  to  Baliimore  etc  J?,  i?.  Co.  ▼.  Breinig,  90  Id.  66-^. 

Provisions  of  Publio  Statutes  ark  Jitdiciallt  Notigsd:  See  note  to 
Lomfwr  T.  JfMer,  06  Am.  Doe.  665  et  seq. 
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Wolf  v.  Beaibd. 

rt28  iLLorois,  M6wJ 

MovBT  Paid  throitob  a  Mdtaxb  of  Fact,  in  Bjuamn  to  Which  Boni 
Pabhu  wxbb  Equally  .Bound  to  Inquire  niAy  be  recovered  back. 

SnouTOB  Who  Patb  a  Claim  ci  Full  ukdir  a  Mibtakh  of  Faoi; 
wbich  mistake  was  to  the  effect  that  the  assets  of  the  estate  were  ample 
to  pay  all  claims  against  i€^  when,  in  tnith,  there  were  claims  of  which 
he  had  then  no  knowledge,  may  reccrer  of  him  to  whom  payment  waa 
fhitt  made  the  anumnt  paid  in  excess  of  the  amonnt  to  which  he  is  shown 
to  have  been  entitled  on  the  final  settlement  of  the  estate. 

SuuuTOB  Who  Sun  to  Biooyir  Monxyb  Paid  bt  Him  by  Mibtakb  may 
describe  himself  aa  executor  in  his  complainti  thoagh  the  l^al  title  to 
the  moneys  soed  f cr  is  in  him.  The  descriptiYe  words  may  be  treated  as 
■nrplnsaga. 

XZBOUTOB  MAT  SUB  IN  HIS  OWH  KaMB  ABD  BiOHT  OB  A  OOBTBAOT  MaBIB 

WITH  Him,  or  if  the  word  "executor  **  is  used  after  his  name,  it  will  be 
regarded  as  merely  descriptiTe  of  his  person,  and  aa  immaterial. 
Claim.  Filbd  bt  A  ai  Ezboutob  of  B  AGAnfar  thx  Estatb  of  0,  bob 
IfoBBn  Paid  to  0  thbouoh  a  Mdtakb  of  Fact  in  supposing  that  B's 
estate  was  solTenth  should  be  allowed,  although  at  the  time  of  fiUng  tha 
daim  it  may  not  be  certain  whether  the  moneys  are  due  to  A«  ■•  «BMa» 
tor  or  in  hia  priTute  oapadty,  or  to  the  creditors  of  BL 

CKbion  and  Johmonj  for  the  appellant. 
WUion  and  HfUehinBon^  for  the  appellees. 

IfAOBUDSB,  J.  Edward  J.  French  died  testate  on  Haroh  8^ 
1880.  His  will  was  admitted  to  probate  in  the  coontj  court 
of  Richland  Connty,  and  letters  testamentary  were  issued  to 
the  appellanti  John  Wolf,  as  the  executor  thereof,  on  March 
8)  1880.  The  county  court  allowed  two  claims  against  French's 
estate,  one  on  May  18, 1880,  and  another  on  August  17, 1880, 
in  fayor  of  John  B.  Oharst.  During  the  first  year  of  the  ad- 
ministration, Wolf  had  money  enough  on  hand  to  pay  in  full 
all  the  claims  filed  against  the  estate  before  the  end  of  that 
year.  He  paid  Gharst  thirty  per  cent  of  his  two  claims  on 
August  17, 1880,  and  he  paid  him  the  balance  of  such  two 
claims  on  October  16, 1880.  On  the  latter  date  Gharst's  total 
claim  against  the  estate  was  paid  in  full. 

At  the  time  Wolf  paid  Gharst's  claim  in  full,  he  and  Gharst 
both  beUered  that  French's  estate  was  solvent,  and  would  not 
only  be  able  to  pay  all  the  debts,  but  would  have  a  surplus  for 
the  heirs.  Both  parties  acted  in  good  faith,  the  executor  in 
paying  and  the  creditor  in  receiying  the  full  amount  of  the 
daim.  If  the  claims  hereafter  mentioned,  which  were  not 
known  to  exist  at  that  time,  had  not  been  filed,  the  surplus 
would  haye  amounted  to  eighteen  hundred  dollars. 
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Two  large  claims  were  allowed  against  the  estate,  one,  on 
June  20,  1881,  in  favor  of  Robert  Ailjn,  trustee,  and  another, 
on  June  21,  1881,  in  favor  of  Lucy  French,  which  made  the 
estate  insolvent  as  to  the  payment  of  claims  of  the  seventh 
class.  By  the  allowance  of  these  htter  claims,  the  assets 
were  so  reduced  that  the  estate  was  only  able  to  pay  61.72 
per  cent  of  the  claims  of  the  seventh  class,  to  which  the 
Gharst  claim  and  the  AUyn  and  Lucy  French  claims  all  be- 
longed. It  thus  turned  out  that  Gharst  had  been  overpaid  by 
the  amount  of  the  difference  between  100  per  cent  and  61.72 
per  cent. 

Gharst  died  testate  on  September  4, 1881,  and  the  appdleea 
are  the  executors  under  his  will.  Wolf,  as  executor  of  the 
estate  of  E.  J.  French,  deceased,  filed  a  claim  against  Gharst's 
estate,  in  the  county  court  of  Richland  County,  for  the  excess 
of  the  amount  so  paid  to  Gharst  over  the  pro  rata  share  to 
which  he  was  properly  entitled.  On  June  20, 1882,  this  claim 
of  Wolf  against  Gharst's  estate  was  allowed  by  the  county 
court,  and  an  appeal  was  taken  to  the  circuit  court,  where  the 
case  was  tried  before  the  circuit  judge  without  a  jury,  by  agree- 
ment. The  circuit  court  ordered  that  the  claim  be  allowed  as 
a  seventh-class  claim,  to  be  paid  in  due  course  of  administra- 
tion, and  directed  that  its  order  be  certified  down  to  the  county 
court  for  payment.  The  case  was  then  taken  by  writ  of  error 
to  the  appellate  court,  which,  at  its  February  term,  1886,  re- 
versed the  judgment  of  the  circuit  court,  and  remanded  the 
cause. 

A  second  trial  was  had  before  the  circuit  judge  without  a 
jury,  at  the  November  term,  1886,  which  resulted  in  a  judg- 
ment in  favor  of  appellant  against  appeUees.  This  judgment 
has  been  brought  before  the  appellate  court  a  second  time,  and 
has  been  again  reversed.  It  now  comes  before  us  by  appeal 
from  the  appellate  court,  and  upon  certificate  that  the  case 
involves  a  question  of  law  of  such  importance,  on  account  of 
coUateral  interests,  that  it  should  be  passed  upon  by  the  su- 
preme court. 

Both  Wolf  and  Gharst  knew,  or  were  bound  to  know,  that, 
under  the  law,  Gharst  could  not  lawfully  receive  his  claim  in 
full  out  of  the  assets  of  the  French  estate,  unless  those  assets 
were  sufficient  to  pay  all  claims  of  the  same  class  with  his 
own.  There  was  a  mutual  mistake  of  facts  in  respect  to  which 
both  parties  were  equally  bound  to  inquire.  They  both  be- 
lieved that  the  assets  were  sufficient  to  pay  the  claims  in  full. 
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and  acted  npon  snch  belief,  but  both  were  mistaken  in  regard 
to  the  fact  "  Money  paid  by  one  party  to  another,  through  a 
mutual  mistake  of  facts,  in  respect  to  which  both  were  equally 
bound  to  inquire,  may  be  recovered  back":  City  Bank  y.  Bank 
cf  Albany,  1  Hill,  287;  Wheadon  v.  Olds,  20  Wend.  174 

"  The  count  for  money  had  and  received  is  also  maintain- 
able for  the  recovery  of  money  paid  under  a  mistake,  on  the 
part  of  the  payor,  of  a  material  fact":  2  Chitty  on  Contracts, 
11th  ed.,  928;  1  Chitty's  Pleadings,  855;  Bank  v.  Mitchell,  88 
111.  52;  Stempfel  v.  Thomasj  89  Id.  147.  Wolf  was  mistaken  in 
a  material  fact.  If  he  had  not  been  mistaken  in  the  fiEtctf 
which  he  supposed  to  exist,  that  the  assets  were  sufficient  to 
pay  the  claims  in  full, — in  other  words,  if  the  assets  had  been 
sufficient  to  pay  the  claims  in  full, — he  would  have  been  liable 
to  pay  Gharst  the  88.28  per  cent,  so  paid  to  him  by  mistake. 

The  filing  of  the  claim  by  Wolf  against  Gharst's  estate  was 
in  the  nature  of  an  equitable  action  for  money  had  and  re- 
ceived, or  money  paid  under  a  mistake  of  fact.  If  Wolf  could 
have  brought  an  action  of  OMtfrnpatt  against  Gharst  in  the  lat- 
ter's  lifetime  for  the  excess  of  the  payment  over  the  proper  pro 
raia  share,  then  a  claim  for  such  excess  was  a  proper  claim  to 
be  filed  against  Gharst's  estate,  so  far  as  the  nature  of  the  de- 
mand is  concerned. 

It  was  held  in  Rogen  v.  Weaver,  6  Ohio,  636,  that  an  admin- 
istrator, who,  under  the  supposition  that  the  estate  was  solvent, 
had  paid  a  creditor  beyond  his  distributive  share,  might,  upon 
final  settlement,  recover  back  the  difibrence  in  an  action  fat 
money  had  and  received.  See  also  Walker  v.  HtU,  17  Mass. 
880. 

When  this  case  was  tried  a  second  time  before  the  circuit 
judge,  at  the  November  term,  1886,  it  was  proven  that  appel- 
lant had  filed  his  final  report,  as  executor,  on  July  15, 1886, 
and  had  been  discharged  by  the  county  court.  The  order  of 
the  county  court,  entered  at  that  date,  found  that  the  assets 
were  only  adequate  to  pay  61.72  per  cent  of  the  claims  of  the 
seventh  class;  that  the  estate  was  insolvent  as  to  those  claims; 
that  Wolf  had  paid  61.72  per  cent  upon  all  the  claims  of 
the  seventh  class,  and  the  final  report  was,  by  such  order, 
confirmed,  and  the  estate  declared  to  be  settled.  Hence  it  ap- 
peared affirmatively  that  appellant  had  advanced  out  of  his 
own  pocket  the  38.28  per  cent  overpaid  to  Gharst.  Otherwise 
be  could  not  have  settled  all  the  seventh-class  claims  at  61.72 
per  cent  of  their  amounts. 
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It  is  claimed  that  appellant  could  only  sne  in  his  individual 
eapacitji  and  not  as  ezecntor,  for  the  over-payment  to  Gharsi, 
and  that  he  could  not  bring  snit  until  he  had  advanced  mouej 
enough  out  of  his  own  means  to  make  up  to  the  French  estate 
the  amount  of  such  over-pay  menty  the  amount  which  was  paid 
to  Gharst  by  mistake  having  been  the  money  of  the  estate,  and 
not  his  own  money.  Upon  these  grounds,  it  is  urged  that 
when  the  claim  was  first  filed  in  the  county  court  in  1882,  the 
cause  of  action  was  not  ripe  for  suit. 

When  the  claim  was  presented  to  the  county  court  in  June, 
1882,  Gharst's  estate  owed  the  amount  which  had  been  over- 
paid to  him  in  his  lifetime.  Whether  Gharst's  estate  then  owed 
that  amount  to  appellant  as  executor,  or  to  appellant  as  an  in- 
dividual, or  to  the  other  creditors  of  the  French  estate,  matters 
not,  so  fur  as  the  existence  of  the  indebtedness  was  concerned. 
The  debt  existed  to  somebody,  and  the  same  debt  existed  all 
the  way  through  up  to  the  last  trial  in  November,  1886.  It 
could  make  no  practical  difference  to  the  Gharst  estate  who 
owned  the  claim  against  it.  As  Gharst  had  received  more 
money  than  he  ought  to  have  had,  his  estate  was  liable  to  re- 
fund the  amount.  This  liability  remained  the  same  from  the 
beginning  to  the  end,  whatever  variations  there  may  have  been 
in  the  ownership  of  the  claim,  or  in  the  form  of  the  evidence, 
by  which  it  could  be  substantiated. 

In  adjudicating  upon  the  claim  the  county  court  was  pes* 
sessed  of  an  equitable  jurisdiction:  Dixon  v.  JBuel,  21  111.  206; 
Hurd  V.  Slaten,  43  Id.  848.  Equity  disregards  mere  matters 
of  form  and  looks  at  the  substance. 

It  is  said  that  when  the  claim  was  filed  against  Gharst's 
estate,  the  county  court  had  not  declared  the  Frencl)  estate 
insolvent,  and  had  not  by  an  order  fixed  the  amount  of  the 
dividend  or  pro  rtUa  percentage  belonging  to  the  creditors. 
Nevertheless,  the  amount  of  such  percentage  was  capable  of 
ascertainment  in  June,  1882.  The  proof  showed  at  that  time 
the  assets  of  the  French  estate,  the  amount  of  Gharst's  claim, 
and  the  amounts  of  all  the  other  claims,  including  those  filed  in 
June,  1881.  From  these  data  it  was  easy  to  figure  the  amount 
of  the  percentage  the  creditors  were  entitled  to  and  the  amount 
of  the  over-payment  to  Gharst.  The  subsequent  order  made 
on  July  16, 1886,  was  more  certain  and  definite  evidence,  but 
after  all  it  was  only  evidence  of  what  already  existed.  When 
the  appeal  was  taken  to  the  circuit  court,  the  trial  in  the  latter 
court  in  November,  1886,  was  de  novo^  and  it  was  proper  to 
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introduce  then,  as  evidence,  the  order  of  July  16, 1886^  though 
the  same  evidence  had  not  yet  come  into  ezistenoe  in  1882: 
Thorp  V.  Goewey,  85  111.  611. 

It  is  said  that  this  claim  was  improperly  filed  by  Wolf  as 
executor  of  the  estate  of  E.  J.  French,  deceased.  The  money 
was  paid  to  Gharst  after  the  death  of  French.  The  law 
created  an  implied  contract  on  the  part  of  Gharst  with  Wolf 
to  pay  back  the  excess.  An  executor  or  administrator  may 
sue,  either  in  his  representative  or  in  his  personal  charactery 
on  contracts  made  with  him  after  the  death  of  the  deceased: 
Dioey  on  Parties  to  Actions,  233.  Where  the  indebtedness 
fhuB  grows  out  of  a  contract  with  the  executor,  he  may  sue  in 
his  own  name,  or  if  the  word  ''executor"  or  ''administrator" 
is  used  after  his  name,  it  will  be  regarded  as  merely  descrip- 
tive of  the  person,  and  as  being  immaterial:  Layeoel  v.  Oluon^ 
60IU.80. 

The  legal  title  to  the  money  paid  to  Oharst  was  In  Wolf: 
NmAreehi  v.  Santmeyefj  60  HI.  74;  Walker  v.  Craig,  18  Id.  116; 
Maiepeaee  v.  Jfoors,  6  Gilm.  474.  The  right  of  action  was  in 
Wolf.  The  statute  does  not  require  any  written  pleadings  in 
fho  case  of  a  claim  presented  to  the  county  court:  Thorp 
Y.  Ooewej/f  9upra.  If  the  right  of  action  was  in  Wolf  as  trus- 
tee for  the  French  estate,  upon  the  trial  in  1882,  but  was  in 
Wolf  as  an  individual  in  1886,  by  reason  of  his  advance  to 
the  French  estate  of  the  money  overpaid  to  Gharst,  this  change 
could  make  no  difference  to  the  Gharst  estate.  Wolf  was  still 
the  legal  .claimant,  whether  claiming  for  himself  or  in  trust 
for  another.  He  could  not  charge  the  French  estate  with  any 
of  the  costs  or  expenses  of  prosecuting  the  claim  against  the 
Oharst  estate,  even  though  he  sued  as  executor,  because  he 
was  suing  to  recover  back  money  improperly  paid  out  by  him- 
self. 

Although  the  judgment  entered  by  the  court  in  November, 
1886,  was  in  favor  of  Wolf  as  executor,  he  was  entitled  to 
the  money  in  his  individual  capacity.  The  mere  addition  of 
the  word  '^executor"  to  his  name  would  make  no  difierence. 
Nor  could  the  amount  of  the  judgment  be  recovered  from  him 
by  the  French  estate,  as  assets  of  that  estate,  because  he  could 
plead  as  an  offset  the  amount  advanced  by  him  to  the  French 
estate  to  make  up  the  over-payment  to  Gharst. 

We  think  the  judgment  rendered  by  the  circuit  court  was 
right.    The  judgment  of  the  appellate  court  is  therefore 
versed. 
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MoHvr  Paid  uvbir  Mdtaxs  of  Fact  mat  bb  Bbootbrbd  Back:  8m 
AppleUm Bankr.  McOOmsy,  64  Am.  Deo.  02;  JQn^itoiiT.  JWnvi^  100 Id. 516^ 
and  notes. 

EZBOOTOK  MAT  8U1  Dl  BIS  OWH  KlU  OH  OOBTmAOT  MaSB  WRX  HDB 

See  Qitodmam  ▼.  RTiOer,  68  Am.  Deo.  134. 
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To  AoQoiBB  A  Pbxbgbzptitb  Biobt  to  ah  EAmoHTy  iTiniirHATa 

CoNTOfuonsLT  UssD  AND  Ek JOTKD  during  the  whde  time  pcaeoribed 
by  the  statnte  of  limitationB. 

Um  A2n>  ENjoTHXirr  of  Two  EAaunom  of  Lm  Chakactkr  Ain>  zv 
Kbablt  thb  Sams  Localitt  fob  Mobs  thajt  Twbrit  Tbabs  doee 
not  creete  an  eaaement  by  preaoription  if  neither  wae  enjoyed  for  the 
period  of  twenty  yMn;  ao  held  where  a  party  maintained  a  drain  lor 
sixteen  years,  and  then  oonstnioted  another  diain  for  the  same  porpoM^ 
bat  about  twenty  feet  distant  from  the  firsts  which  latter  drain  was 
maintained  for  more  than  four  years. 

BASBinEiiT  FOB  Flow  OF  Watbb.  — If  Two  Tbaois  <Nr  Labo  AnJoiBt  the 
owner  of  the  upper  has  a  natural  easement  to  hafo  tha  witar  whioh  ftSk 
on  his  land  flow  off  upon  the  traot  below. 

BuXLj  Strawn^  and  Bugetj  for  the  appellani 
Dv/neatif  (yConnefy  and  OUbeHj  tor  the  appellees. 

Magbudbb,  J.  This  Ib  a  biU  filed  oa  April  17, 1882,  in  the 
circuit  court  of  La  Salle  County,  by  appellant,  to  prevent  the 
appellees  from  damming  up  and  obfitruettng  a  ditch  extend- 
ing across  their  lands  from  appellant's  land,  and  through 
which  the  surface  water  on  appellant's  land  was  drained  off 
into  a  neighboring  creek.  Appellant  claims  a  natural  and 
prescriptive  easement  in  the  ditch  in  question.  The  circuit 
court  dissolved  the  injunction  which  had  been  issued,  and  dis- 
missed the  bill,  and  its  decree  has  been  aflSrmed  by  the  appel- 
late court. 

Appellee  Bonnefoy  owns  the  west  half  of  the  murthweet 
quarter  of  section  17,  township  84,  range  8  east,  in  La  Salle 
County.  Appellee  Douvia  owns  the  east  half  of  the  north* 
west  quarter  of  said  section.  Appellant  owns  the  southwest 
quarter  of  said  section. 

Li  1861  the  whole  of  the  northwest  quarter  was  owned  by 
one  King,  and  occupied  by  Michael  Callahan,  as  tenant  of 
King.  At  that  time  Totel,  the  appellant,  owned  the  east  half 
of  the  southwest  quarter,  and  one  Boissonas  owned  the  west 
half  of  the  southwest  quarter. 
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In  the  fall  of  1861  Boissonas  and  Callahau,  with  the  con- 
Bent  and  approval  of  King,  conBtrncted  a  ditch  through  the 
center  of  the  northwest  quarter,  and  ronning  from  the  north 
line  of  the  southwest  quarter  to  a  slough-  in  the  northern  part 
of  the  northwest  quarter.  The  course  of  this  ditch,  which  is 
spoken  of  in  the  testimony  as  the  old  ditch,  was  a  little  west 
of  the  dividing  line  between  the  west  half  of  the  northwest 
quarter  and  the  east  half  of  the  northwest  quarter.  It  was 
made  for  the  purpose  of  draining  the  water  into  Buck  Creek 
from  the  west  half  of  the  southwest  quarter,  then  belonging 
to  Boissonas,  and  from  the  northwest  quarter,  then  belonging 
to  King. 

Appellant  afterwards  bought  the  west  half  of  the  southwest 
quarter  from  Boissonas,  and  thus  became  the  owner  of  the 
whole  of  the  southwest  quarter.  One  Peter  Carpenter  subse- 
quently became  the  owner  of  the  west  half  of  the  northwest 
quarter,  and  sold  it  to  appellee  Bonnefoy,  who  owns  it  at  the 
present  time.  One  Maurice  Keating  subsequently  became  the 
o?mer  of  the  east  half  of  the  northwest  quarter*  and  sold  it 
to  appellee  Douvia,  who  now  owns  the  same. 

The  ditch,  so  constructed  in  the  fall  of  1861,  was  used  tot 
the  purpose  of  draining  the  water  from  the  southwest  quarter 
of  the  section  from  that  time  up  to  the  year  1877,  a  period  of 
sixteen  years. 

In  1877,  Carpenter,  Douvia,  and  appellant  c<mstructed 
what  is  called  the  new  ditch  from  the  south  to  the  north  line 
of  the  northwest  quarter  on  the  line  between  the  east  half  and 
the  west  half  of  the  northwest  quarter,  and  from  fifteen  to 
twenty  or  twenty-flye  feet  east  of  the  old  ditch.  This  new  ditch 
was  constructed  by  the  joint  labors  of  appellant  as  the  owner 
of  the  southwest  quarter,  and  of  Carpenter  and  Douvia  as  the 
owners  of  the  northwest  quarter,  and  for  the  joint  and  mutual 
benefit  of  all  such  owners.  In  digging  the  ditch,  Carpenter 
fiimished  one  team,  Douvia  one  team,  and  the  appellant  two 
teams. 

After  the  new  ditch  was  constructed  in  1877,  it  still  con- 
tinued to  be  used  for  the  purpose  of  draining  appellani's  prop- 
erty, the  southwest  quarter  of  the  secti<H),  up  to  the  spring 
of  1882,  when  it  was  obstructed,  as  above  stated.  The  proof 
shows  it  to  have  been  wider  and  deeper  than  the  old  ditch. 

Two  questions  are  presented  for  our  consideration.  The 
first  arises  out  of  the  claim  made  by  appellant,  that  he  has  a 
prescriptive  right  to  maintain  and  keep  open  a  ditch  through 
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the  northwest  quarter  of  the  section  on  or  near  the  dividing 
line  between  the  east  half  and  west  half  thereof,  by  reason  of 
the  fact  that  one  had  been  dug  and  maintained  by  him  and 
his  grantors  for  more  than  twenty  years  prior  to  the  wrongful 
acts  complained  of,  and  that,  for  more  than  twenty  years,  such 
right  of  drainage  across  the  northwest  quarter  had  existed  in 
the  owners  of  the  southwest  quarter  without  question,  and 
hence  that  an  easement  existed  by  prescription. 

In  rati  V.  Mixj  74  111.  127,  we  held  that  a  right*  to  overflow 
land  may,  like  easements  in  general,  be  acquired  by  an  unin- 
terrupted and  adverse  enjoyment  for  twenty  years.  In  this 
case  the  evidence  shows  that  the  owners  of  the  southwest 
quarter  used  the  old  ditch  for  the  purpose  of  draining  off 
their  surface  water  from  the  fi&U  of  1861  to  1877,  and  that 
they  used  what  is  called  the  new  ditch  for  such  purpose  from 
1877  to  the  spring  of  1882.  We  do  not  deem  it  necessary 
to  examine  frirther  into  the  facts  of  this  case  to  determine 
whether  an  easement  in  the  old  ditch  would  have  been  ao» 
quired  by  prescription  if  the  appellant  and  his  grantor  Boie* 
sonas  had  used  the  old  ditch  for  the  purpose  of  drainage  for 
a  period  of  twenty  years.  It  appears,  from  the  undisputed 
evidence  in  the  case,  that  such  old  ditch  was  only  used  for 
such  purpose  for  a  period  of  about  sixteen  years.  It  was  then 
filled  up  and  a  new  ditch  was  dug  on  a  line  some  twenty  or 
twenty-five  feet  to  the  eastward.  The  latter  ditch,  built  in 
1877,  was  used  for  the  purpose  of  draining  the  southwest 
quarter  for  a  period  of  more  than  four  years,  and  up  to  the 
time  of  the  making  of  the  obstructions  complained  of.  There 
was  no  continued  and  uninterrupted  use  of  either  one  of  the 
ditches  for  a  period  of  twenty  years.  We  do  not  think  that 
the  time  of  the  use  of  the  new  ditch  can  be  added  to  or  tacked 
on  to  the  time  of  the  use  of  the  old  ditch  so  as  to  make  a  pre- 
scriptive period  of  twenty  years. 

It  seems  to  be  held  in  a  number  of  cases  in  Massachusetts, 
that,  under  such  a  state  of  facts  as  is  here  presented,  the  right 
to  an  easement  in  the  new  ditch  would  be  acquired  by  pre- 
scription. But  Washburn  in  his  work  on  real  property,  6th 
ed.,  vol.  2,  pp.  357,  358,  in  an  exhaustive  note,  reviews  the 
authorities  upon  the  subject,  and  comes  to  the  conclusion  that 
the  Massachusetts  decisions  are  not  sustained  by  the  weight 
of  authority.  He  says,  in  regard  to  the  case  of  Pope  v.  Dever- 
euaj  5  Gray,  409,  as  follows:  "  If  it  maintains  the  doctrine  that 
an  existing  easement  may  be  exchanged  by  parol  for  another 
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easement  of  the  same  kind,  and  the  owner  thereby  acqtdre  the 
same  property  in  the  new  one  as  he  had  in  the  former,  and  a 
title  to  the  same  equally  valid,  it  is  apprehended  that  it  can- 
not'be  sustained,  either  upon  principle  or  authority."  We  are 
therefore  of  opinion  that  no  right  to  the  use  of  the  ditch  made 
in  1877,  which  is  the  ditch  that  was  obstructed  by  appellees, 
was  acquired  by  prescription. 

The  second  question  presented  by  the  record  arises  upon  the 
claim  of  the  appellant  that  he  had  a  natural  easement  to  the 
drainage  in  question  by  reason  of  the  fact  that  the  natural 
flow  of  water  was  on  substantially  the  same  line  as  the  ditch 
in  controversy,  and  that  there  was,  in  a  state  of  nature,  a  bed 
or  channel  of  a  branch  of  Buck  Creek,  through  which  the  sur- 
face water  flowed  long  prior  to  the  construction  of  the  ditch, 
and  that  the  ditch  simply  enabled  the  water  to  pass  off,  in 
substantially  the  same  course,  more  rapidly. 

In  Peck  y.  Eerringtony  109  III.  611, 50  Am.  Rep.  627,  we  said: 
''  It  may  be  regarded  as  a  well-settled  principle  of  law,  that 
where  two  farms  adjoin,  and  one  lies  lower  than  the  other,  the 
lower  farm  will  be  subject  to  the  natural  flow  of  water  from 

the  one  which  lies  in  a  more  elevated  position The 

owner  of  the  upper  field,  in  such  a  case,  has  a  natural  ease- 
ment, as  it  is  caUed,  to  have  the  water  that  falls  upon  his  own 
land  flow  off  the  same  upon  the  field  below,  which  is  charged 
with  a  corresponding  servitude  in  the  nature  of  dominant  and 
servient  tenements."  Washburn  on  Easements  and  Servi- 
tudes, page  853,  says:  ''  It  may  be  stated  as  a  general  princi- 
ple that,  by  the  civil  law,  where  the  situation  of  two  adjoining 
fields  is  such  that  the  water  falling  or  collected  by  melting 
snow,  or  the  like,  upon  one  naturally  descends  upon  the  other, 
it  must  be  suffered  by  the  lower  one  to  be  discharged  upon  his 
land,  if  desired  by  the  owner  of  the  upper  field." 

Such  being  the  law,  it  becomes  a  question  of  fact  whether, 
in  this  particular  case,  appellant  was  entitled  to  the  natural 
easement  above  mentioned.  As  we  understand  the  conten- 
tions of  the  parties,  it  is  claimed,  on  the  part  of  the  appellant, 
that  the  natural  fiow  of  water  from  appellant's  land  was  north- 
erly through  the  middle  of  the  norttiwest  quarter,  and  on  the 
part  of  the  appellees,  that  such  natural  fiow  was  northeasterly 
through  the  southeast  comer  of  that  quarter.  Ten  witnesses 
sustained  the  position  of  the  appellant  on  this  question,  and 
eight  witnesses  supported  the  position  of  the  appellees.  There 
was  thus  a  sharp  confiict  between  the  testimony  on  the  one 
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nde  and  on  the  other.  The  chancellor  who  tried  the  case  in 
the  coort  below  saw  the  witnesfleSi  and  heard  their  evidence. 
He  came  to  the  conclusion  that,  upon  this  question  of  fact,  the 
merits  of  the  controversy  were  with  appellees.  After  a  careful 
examination  of  the  evidence,  we  are  not  prepared  to  say  that 
the  conclusion  reached  by  the  circuit  judge  is  not  oorrect 

The  judgments  of  the  circuit  and  appellate  courts  are  there- 
fore afiBrmed. 


TJfpbb  LiiTD-owma  has  Mmsemext  to  havs  Waxbl  which  iaSU  vpoA 
hiB  land  flow  off  naturally  upon  tho  tact  below:  Bopitom  v.  LoHgleg,  8  Am. 
fit  Rep.  781,  and  note. 

CoHTnruouB  Ubb  or  Easucsmt  nmnio  Wbolb  Tptm  Pubcebibxd  bt 
Btatuti  or  LnorAnovs  wiU  create  praeeripttre  ri^t  tiMfeto:  ITr^Al  v. 
jroore»  82 Am.  Deo.  781|  OkoOar-Pctad M.  Cb.  v.  Kmmed^9BI±40^ 


Wethebbll  V.  Ebbblb. 

rui  lUOIOIi,  Mw] 

Coimjcr  OF  JuBisDionoH.  — Seat*  Coubt  has  JjjwxBaoaoa  «o  Bnova 
A  Cloup  ixoK  PLArnnrr's  Titlb  created  by  a  aale  of  hia  prupertj 
under  a  judgment  entered  in  one  of  the  national  oonrta  againat  another 
person. 

Suit  to  Qunr  Tetlb  to  Rial  Propsbtt  or  to  Rimotb  a  Cloup 
rBOM  cannot  be  anatained  in  Blinoia  unleoa  plaintiff  ia  in 
thereof,  or  nnleaa  the  landa  are  unimproved  and  unoccupied;  and  a  bill 
which  doea  not  aver  that  the  complainant  ia  in  poeaeaaion  of  the  prop- 
erty, nor  that  it  ia  unoccupied,  must  be  diamiaaed  for  want  of  equily. 

Aix  Matters  Which  Qo  to  thb  JiTBUDionoM  or  a  Ommr  or  Eqdbt 
may  be  taken  advantage  of  by  demurrer*  whether  epeoiaUy  pointed  osjl 
er  not    Thia  defect  may  be  auggeated  ora  leanf  on  the  argument 

Jame$  R.  Mann^  for  the  appellant. 
Julius  Ooldzier^  for  the  appellee. 

MuLKET,  J.  Louisa  Eberle  brought  her  bill  in  the  superior 
court  of  Cook  County,  against  the  appellant,  James  W.  Weth- 
erell,  to  remove  an  alleged  cloud  upon  her  title  to  certain  real 
estate,  particularly  described  in  the  bill.  It  appears  from  the 
bill  that  the  property  in  question  originally  belonged  to  ap> 
pellee's  father,  from  whom  she  derives  title;  that  after  her  title 
accrued,  it  was  sold  by  A.  M.  Jones,  United  States  marshal, 
under  a  judgment  and  execution  against  her  husband,  to  the 
appellant,  and  that  the  latter  subsequently  received  a  mar* 
shal's  deed  therefor,  which  constitutes  the  alleged  cloud  od 
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her  title.  The  court  oyermled  a  demtirrer  to  the  bill,  and  the 
defendant  declining  to  answer  further,  a  decree  was  entered 
in  conformity  with  the  prayer  thereof,  to  reverse  which  Weth* 
erell  prosecutes  this  appeal. 

The  question  presented  by  the  record  for  determination  is 
the  sufiBciency  of  the  bill  on  demurrer.  It  is  alleged  in  the  de- 
murrer that  the  plaintiff  is  not  entitled  to  the  relief  prayed, — 
1.  "Because  it  appears  that  said  court  has  no  jurisdiction  in 
regard  to  the  matters  in  said  bill  set  forth,  the  same  relating 
to  the  acts  of  the  United  States  court  and  its  officers'';  2. 
"And  because  it  is  not  shown  but  that  complainant  has  an 
adequate  remedy  at  law  by  ejectment."  If  either  of  these 
grounds  of  demurrer  is  well  tdien,  the  decree  of  course  will 
have  to  be  reversed. 

As  to  the  first  ground,  we  think  the  law  is  with  appellee. 
Upon  this  branch  of  the  subject,  it  is  urged  that  the  decree, 
under  the  facts  disclosed,  is  an  unwarrantable  interference 
with  legal  proceedings  in  a  federal  court,  the  tendency  of 
which  is  to  bring  about  a  conflict  of  jurisdiction  between  that 
and  the  state  courts;  and  Logan  v.  LueaSf  69  111.  237,  Munaon 
v.  Harrauny  34  Id.  422,  86  Am.  Dec.  316,  and  Sproehfile  v. 
Dietrichy  110  111.  202,  are  relied  on  as  sustaining  that  view. 
As  to  the  first  two  cases,  which  are  referred  to  and  commented 
upon  in  the  last,  they  are  clearly  distinguishable  from  the 
present,  and  fall  far  short  of  sustaining  appellant's  position. 
The  last  case,  which  goes  to  the  very  verge  of  the  law  in  that 
direction,  does  not,  in  our  opinion,  go  to  the  extent  claimed,  and 
there  is  a  marked  distinction  between  it  and  the  present  case. 
In  that  case,  the  United  States  marshal,  it  is  true,  had,  as  in 
this,  made  a  sale  of  the  land  under  a  regular  judgment  and 
execution,  and  had  issued  to  the  purchaser  a  certificate  of 
purchase;  but  here  the  similarity  between  the  cases  ceases. 
In  the  Sproehnle  case,  the  marshal  had  yet  another  important 
duty  to  perform  with  respect  to  the  property  if  not  redeemed; 
namely,  to  execute  a  deed  to  the  purchaser,  the  time  for 
redemption  not  having  then  expired.  The  threatened  injury 
was  not  consummated.  The  maturing  title  was  in  fieri  merely, 
and  might  be  defeated  altogether  by  a  redemption  of  the  prop- 
erty. In  the  present  case,  there  is  no  element  of  that  kind. 
Here  not  only  the  United  States  court,  but  all  its  officers,  have 
ceased  to  have  any  power,  control,  or  jurisdiction  over  the 
ease.  The  time  of  redemption  has  expired,  and  the  marshal's 
deed  baa  been  delivered.    Such  being  the  case,  no  ground  is 
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perceived  for  the  claim  that  the  decree  in  the  case  may  lead 
to  jurisdictional  complications  between  federal  and  state 
courts.  Nor  does  the  present  suit  attempt  to  reyiew,  reriae, 
or  interfere  with  the  judgment  or  process  of  the  United  States 
court.  Nor,  indeed,  does  it  question  the  validity,  or  even  the 
regularity,  of  the  sale  under  the  execution.  The  lower  court, 
by  its  decree,  simply  found  that  appellee's  husband,  who  was 
supposed  to  own  the  land  in  question  at  the  time  it  was  levied 
.upon  and  sold  by  the  United  States  marshal,  had  no  title  to 
it,  and  that  consequently  nothing  passed  by  the  marshal's 
deed.  The  question  as  to  the  validity  of  his  title  was  not  be- 
fore the  United  States  court,  and  consequently  it  could  not 
have  been  passed  upon  by  that  court  There  was  clearly  no 
objection  to  the  bill  on  this  ground. 

Coming  now  to  the  other  alleged  cause  of  demurrer,  namdy, 
that  "it  is  not  shown  but  that  complainant  has  an  adequate 
remedy  at  law,  by  ejectment,"  that  presents  a  much  more 
serious  question.  It  is  said  in  Hardin  v.  JoneSy  86  IlL  318: 
"  There  are  only  two  cases  under  our  law  in  which  a  party  may 
file  a  bill  to  quiet  title,  or  to  remove  a  cloud  fiom  the  title 
to  real  property:  1.  When  he  is  in  possession  of  the  lands; 
2.  When  he  claims  to  be  the  oWner,  and  the  lands  in  contro- 
versy are  unimproved  and  unoccupied.''  This  is  conceded  to 
be  a  correct  statement  of  the  law.  In  the  present  case,  it  is 
neither  averred  that  the  complainant  was  in  possession  of  the 
lands,  nor  that  they  were  unimproved  and  unoccupied.  The 
bill,  therefore,  was  bad  in  substance.  The  defect  in  it,  as  is 
clearly  shown  by  the  case  cited,  went  to  the  jurisdiction  of  the 
court,  in  the  limited  sense  in  which  that  term  is  often  used  in 
equity.  This,  also,  is  admitted.  But  it  is  claimed  that  the 
defect  in  the  bill  is  not  pointed  out  in  the  demurrer,  and  that 
therefore  the  point  is  waived.  This  position,  even  conceding 
the  fact  to  be  as  claimed,  is  not  tenable.  All  matters  which 
go  to  the  jurisdiction  of  tiie  court  may  be  taken  advantage  of 
by  demurrer,  whether  specially  pointed  out  in  the  demurrer  or 
not,  for  whenever  it  apears  that  the  case  made  by  the  bill  is 
not  brought  within  the  class  of  cases  in  which  courts  of  equity 
assume  the  power  to  hear  and  determine,  it  shows,  in  the 
technical  sense  of  the  expression,  '*  there  is  no  equity  in 
the  bill";  and  this  defect  may  be  pointed  out  ore  tewu$  on 
the  argument:  1  Daniell's  Chancery  Practice,  608,  656,  668, 
and  notes.  Indeed,  this  doctrine  is  so  elementary  in  its  char- 
acter, and  has  been  so  often  recognised  by  this  court,  that  it 
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does  not  require  argument  or  authority  for  its  support:  Oag$ 
T.  Ahbottj  99  HI.  866;  Oage  ▼.  Griffin^  103  Id.  41. 

But  the  claim  that  the  defect  in  the  bill  is  not  pointed  out 
in  the  demurrer  is  not  justified  by  the  facts.  The  demurrer 
alleges  that  *4t  appears  that  said  court  has  no  jurisdiction  in 
regard  to  the  matters  in  said  bill  set  forth,  ....  because  it 
is  not  shown  but  that  complainant  has  an  adequate  remedy  at 
law,  by  ejectment.''  In  view  of  this  distinct  allegation  in  the 
demurrer,  it  is  difScult  to  conceive  what  more  was  wanted  to 
call  attention  to  the  &ct  that  there  was  no  averment  in  the 
bill  that  the  complainant  was  in  possession  of  the  premises,  or 
that  they  were  vacant  and  unoccupied.  We  are  clearly  of 
opinion  the  demurrer  to  the  bill  should  have  been  sustained. 

The  decree  is  reversed,  and  the  cause  remanded  for  ftirther 
proceedings  in  conformity  with  this  ofdnion. 
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Indianapolib  and  St.  Louis  B'y  Go.  v.  Watsor. 

tU4  XmXAXA,  SLJ 

IjuriJiuuuDH  mm  bi  Tames  as  av  SimBXTr,  and  io  oooneotian  with  tfaa 
otiun  of  the  leriM  retering  to  the  Bame  rabjeot  and  immediately  ooa* 
neoted  with  it;  and  if,  when  lo  taken  together,  anoh  Instraetiona  ear* 
preai  the  law,  they  afford  no  Jnat  gioond  of  eomplain^  often  thoo^  aa 
iiolated  and  detached  danae  1%  in  itaal^  an  inaoouata  or  inoonipkla 
atatement  of  the  law. 

■Kvunm  Who  CoaTUiuM  or  Sibtiob  of  his  Bmplotir  Afna  Kofnoa 
OF  Dkfbot  AnoimTiNO  Davgxb  of  the  aerrioe  aanunea  the  liak  aa  in- 
cieaaed  by  the  def eot|  even  thong^  he  may  objeet  or  oomphdn,  vnleaa  he 
la  indnoed  to  oontinne  by  an  expreea  or  implied  promiee  of  the  maater  to 
remove  the  oaoae  that  augmenta  the  danger. 

If  BunjDTn'a  Sxbyiob  cannot  bb  CoNriNuaD  wnvoirr  OovarANT  and 
XmoEDiATi  Danoxb,  which  ia  ao  great  that  a  reaaonaUy  prodent  man 
woold  not  aaaome  it^  and  ita  eharaoter  aa  well  aa  the  danger  itaell  aie 
folly  known  to  the  employeep  he  aaanmee  the  riak  if  he  oontinuea  in  the 
aarvioe^  althoogh  hia  employer  had  promiaed  to  remedy  the  defect. 

Vbolioxvoi%  whbn  not  a  Quistzon  of  Fact.  —Where  there  ie  no  oon- 
fliot  of  teatimony,  the  court  moat  neceeearily  decide  the  legal  effed 
of  the  teatimony  in  the  record.  In  doing  thia,  there  ia  no  departore 
from  the  long-aettled  rale  that  the  evidenoe  will  not  be  weighed  by  thia 


/.  T.  Dytj  for  the  appellant 

8.  M.  Shepardy  J.  B.  Elan^  and  0.  Martindale^  for  the  ap- 
pellee. 

Elliott,  J.  Stated  in  a  condensed  form,  the  material  alle- 
gations of  the  complaint  are  these:  The  appellant  maintained 
a  freight-yard  near  the  city  of  Indianapolis,  in  which  there 
were  many  tracks  and  switches  used  for  handling  locomotiveg 
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and  cars.  On  the  fifteenth  day  of  October,  1882,  the  appellee 
was  in  the  service  of  the  appellant  as  a  night  watchman. 
His  duties  as  snch  watchman  were  to  go  about  and  over  the 
yard  at  all  hours  of  the  night,  and  look  after  the  property 
of  his  employer,  and  to  wake  up  at  the  proper  time  its  em- 
ployees. The  appellant  knew  that  it  was  necessary  that  the 
watchman  should  be  provided  with  a  light  in  order  that  ho 
might  properly  discharge  his  duties,  and  at  the  same  time 
protect  himself  from  danger;  yet  the  appellant  refused  to  pro- 
vide a  light  A  day  or  two  after  the  appellee  had  been  so 
employed,  he  notified  his  employer  that  it  was  necessary  for 
him  to  have  a  light  in  order  to  discharge  his  duties  and  to 
protect  himself.  His  employer  promised  to  procure  a  light 
for  him  in  a  short  time,  and  requested  him  to  continue  in  the 
performance  of  his  duties.  Belying  on  this  promise,  he  did 
continue  in  the  appellant's  service,  but  the  light  was  not  pro- 
vided as  promised.  On  the  night  of  November  1, 1882,  he 
was  injur^,  without  any  fault  on  his  part,  while  in  the  dis- 
charge of  his  duties,  and  his  injury  was  caused  by  the  wrong 
and  negligence  of  the  appellant  in  failing  to  provide  him  with 
a  lantern. 

The  fourth  instruction  given  by  the  court  reads  thus:  ^'  The 
general  rule  is,  that  when  a  servant,  before  he  enters  the  ser- 
vice, knows  it  to  be  hasardous,  or  voluntarily  continues  his 
service,  without  objection  or  complaint,  when  he  has  such 
knowledge,  he  is  presumed  to  contract  with  reference  to  the 
state  of  things  as  they  are  known  to  him,  and  if  knows  that 
the  continuance  of  such  service  exposes  him  to  constant  and 
certain  danger,  the  servant  in  such  cases  takes  the  risks  upon 
himself,  and  in  case  he  suffers  injury  thereby,  he  waives  all 
claims  for  damages  against  his  master  for  such  injury.  As 
has  been  said  in  argument,  the  master  is  not  required  to  take 
better  care  of  his  servant  than  he  takes  of  himself." 

Appellant's  counsel  dissects  this  instruction,  and  seizing  on 
the  words  ^without  objection  or  complaint,"  assails  it  as 
erroneous. 

This  course  cannot  be  successfully  pursued.  The  instruc- 
tion must  be  taken  in  connection  with  the  others  of  the  series, 
and  cannot  be  considered  as  standing  alone.  An  instruction 
is  not  to  be  judged  by  taking  mere  fragments  dislocated  from 
their  proper  connections,  nor  is  one  instruction  to  be  taken  as 
complete  in  itself.  This  instruction  must,  as  is  well  settled, 
be  taken  as  an  entirety,  and  in  connection  with  the  others 
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referriDg  to  the  same  subject  and  immediately  connected  with 
it:  City  of  IndianapoUi  v.  OagUm^  68  Ind.  224;  Deig  T.  More- 
head,  110  Id.  451. 

We  must,  therefore,  take  the  fourth  instruction  in  eonneo- 
tion  with  that  bearing  upon  the  same  subjecti  which  is  as 
follows: — 

"  6.  To  the  general  rule  I  have  announced  in  relation  to  a 
servant  who,  with  a  knowledge  of  the  dangers  of  the  service^ 
continues  in  it,  there  is  at  least  this  exception,  that  if  a  ser* 
vant  knows  that  his  service  is  dangerous,  and  that  he  has  noi 
been  provided  with  proper  means  or  implements  for  the  rea- 
sonably safe  performance  of  the  duties  of  his  employment! 
and  makes  complaint  to  his  master,  who  promises  that  suii- 
able  and  proper  implements  shall  be  provided  him  to  render 
his  service  less  dangerous,  then  such  servant  may  continue  in 
the  service  a  reasonable  time,  and  may  recover  for  an  injury 
sustained  by  him  within  such  time,  if,  on  account  of  the  mas- 
ter's  negligence  in  failing  to  supply  the  means  of  avoiding 
danger,  the  injury  results;  provided  such  servant  at  the  time 
of  the  injury  was  not  guilty  of  any  negligence  which  contrib- 
uted to  produce  the  injury.  His  care  must  be  also  propor- 
tioned to  the  danger;  when  the  one  is  increased,  the  other  must 
be  also.  Yet  all  that  is  required  is  ordinary  care  under  the 
circumstances  of  the  case.  And  you  must  determine  from  the 
evidence  in  the  case  what  would  be  a  reasonable  time  within 
which  he  might  continue  in  the  master's  service  under  said 
promise,  if  any  was  made,  and  also  what  would  be  ordinary 
care, — that  is,  such  care  as  an  ordinarily  prudent  and  cau* 
tious  person  would  exercise  under  the  circumstances  of  the  case. 
The  want  of  such  care  is  what  the  law  terms  negligence." 

If  these  instructions,  taken  together,  express  the  law,  then 
the  appellant  has  no  just  cause  of  complaint,  even  though  the 
isolated  clause  which  counsel  detaches  and  assails  should  in 
itself  be  regarded  as  an  inaccurate  statement  of  the  law.  Our 
conclusion  is,.that  when  the  instructions  are  so  taken  they  ex- 
press the  law  as  favorably  to  the  appellant  as  it  had  a  right 
to  ask. 

The  first  of  these  instructions  does  not  assert  that  those  em- 
ployees who  continue  in  the  master's  service,  ''without  objec- 
tion or  complaint,"  do  not  assume  the  usual  risks  of  the  service. 
It  simply  asserts  that  all  who  do  continue  ''without  objection 
or  complaint"  do  assume  the  risks  incident  to  the  service; 
but  it  by  no  means  asserts  that  those  who  do  complain  and 
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object  do  not  also  assume  those  risks.  Possibly,  the  instmo* 
tion  standing  alone  may  be  incomplete,  but  it  cannot  be  justly 
said  to  be  erroneous,  since  it  may  "he  true  that  all  who  con- 
tinue in  a  service  without  objection  do  assume  the  risks  as 
well  as  those  who  do  make  objections.  But,  however  this  may 
be,  it  is  sufficiently  evident  that  the  fourth  instruction  is  made 
complete  by  the  sixth,  and  there  is,  therefore,  no  available 
error. 

The  next  step  takes  us  into  a  field  of  stubborn  conflict 
There  are  authorities  holding  that,  where  the  employee  ob- 
jects to  the  safety  of  the  appliances  furnished  him,  the  em- 
ployer is  liable  if  the  employee  is  ixgured  while  in  the 
employer's  service,  and  within  a  reasonable  time  after  urging 
the  objection:  Union  Mfg.  Co.  v.  Morrisseyf  22  Am.  Law  Beg. 
674;  Thorpe  v.  MiasouH  Pacific  Ry  Co.,  89  Mo.  650;  58  Am. 
Bep.  120;  2  Thompson  on  Negligence,  1009. 

A  careful  examination  of  the  other  authorities  relied  on  by 
appellee's  counsel  has  satisfied  us  that  they  do  not  decide  all 
that  it  is  asserted  that  they  do. 

In  Holmes  v.  Clarkej  6  HurL  &  N.  849,  the  master  neglected 
to  fence  a  dangerous  place,  as  an  act  of  Parliament  required 
him  to  do,  and  a  servant  was  awarded  a  recovery  for  injuries 
caused  by  this  negligence.  Leaving  out  of  consideration  the 
element  introduced  by  the  positive  legislation,  although  it  is 
by  no  means  clear  that  the  act  of  Parliament  did  not  exert  an 
important  influence,  we  yet  conclude  that  the  case  does  not 
sustain  appellee's  position:  Wabash  etc.  Ry  Co.  v.  Locle,  112 
Ind.  404;  2  Am.  St  Bep.  193. 

This  conclusion  we  rest  upon  these  words  of  the  opinion  in 
the  case  cited  by  counsel:  '*  Where  machinery  is  required  by 
an  act  of  Parliament  to  be  protected,  so  as  to  guard  against 
danger  to  persons  working  it,  if  a  servant  enters  into  the  em- 
ployment when  the  machinery  is  in  a  state  of  safety,  and 
continues  in  the  service  after  it  has  become  dangerous  in  con- 
sequence of  the  protection  being  decayed  or  withdrawn,  but 
complains  of  the  want  of  protection,  and  the  master  promises 
to  restore  it,  but  fiuls  to  do  so,  we  think  he  is  guilty  of  negli- 
gence, and  that  if  any  accident  occurs  to  the  servant  he  is 
responsible."  The  promise  of  the  master  formed,  it  is  obvi- 
ous, an  important  factor  in  the  case,  and  exerted  a  controlling 
influence  on  the  judgment  of  the  court. 

There  are  some  expressions  in  Qreene  v.  Minneafolis  etc.  Ry 
Co.,  81  Minn.  248,  47  Am.  Bep.  785,  that  seem  to  support  the 
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appellee's  contention,  but  the  ultimate  decision  is  against 
)iim.  It  was  there  said:  ''If  the  emergencies  of  a  master's 
business  require  him  temporarily  to  use  defective  machinery^ 
we  fail  to  see  what  right  he  has  in  law  or  natural  justice  to  in- 
sist  that  it  shall  be  done  at  the  risk  of  the  servant  and  not  his 
own,  when,  notwithstanding  the  servant's  objection  to  the  con- 
dition of  the  machinery,  he  has  requested  or  induced  him  to 
continue  its  use  under  a  promise  thereafter  to  repair  it."  At 
another  place,  the  court,  in  speaking  of  the  general  rule,  as- 
serts that  the  master  is  liable  where  the  servant  gives  notice 
of  the  defects  and  the  master  ''thereupon  promises  that  they 
shall  be  remedied." 

The  utmost  that  can  be  deduced  from  the  case  under  im- 
mediate mention  is,  that  the  servant  may  continue  in  the 
service  a  reasonable  time  after  the  promise  to  make  the  ma- 
chinery or  appliances  safe,  and  that  if  he  is  injured  within 
that  time  he  may  maintain  an  action. 

The  cases  of  Kroy  v.  Chicago  etc.  £.  JZ.  Co.,  82  Iowa,  357, 
Oreerdeqf  v.  Dubuque  etc.  R.  R.  Co.^  83  Id.  52,  Muldoumey  v. 
lUinois  Central  R.  R.  Co.,  89  Id.  616^  Lumiey  v.  CaeweUj  47  Id. 
159,  and  Way  v.  lUinaU  Central  R.  R.  Co.^  40  Id.  841,  do  not, 
as  we  understand  them,  go  further  than  to  hold  that  the  mas- 
ter is  not  liable  where  the  servant  continues  in  his  service  with 
notice  of  its  danger,  unless  he  has  induced  the  servant  to  do 
BO  by  an  express  or  implied  promise.  In  Way  v.  lUinoie  Cer^ 
tral  R.  R.  Co.^  eupra^  it  was  held  error  to  refuse  an  instruction 
containing  this  clause:  "  If  a  brakeman  on  a  railroad  knows 
that  the  materials  with  which  he  works  are  defective,  and  con- 
tinues his  work  without  objecting,  and  without  being  induced 
by  his  master  to  believe  that  a  change  will  be  made,  he  is 
deemed  to  have  assumed  the  risks  of  such  defects."  This,  we 
think,  implies  that  there  must  be  a  promise  either  in  express 
words,  or  arising  by  fair  implication  from  the  conduct  of  the 
master.  Groing  back  to  the  case  of  Kroy  v.  Chicago  etc.  R.  R. 
Co.f  eupra^  we  find  the  principle  upon  which  the  subsequent 
decisions  rest,  for  they  are  all  built  upon  that  case.  It  was 
there  said:  "Another  important  modification  of  the  liability  of 
a  master  for  an  injury  to  an  employee,  which  is  sustained  by 
an  almost  unbroken  current  of  authority  in  this  country  and 
in  England,  is,  that  if  a  servant  knows  that  a  fellow-servant 
is  habitually  negligent,  or  that  the  materials  with  which  he 
works  are  defective,  and  continues  bis  work  without  objecting, 
and  without  being  induced  by  bis  master  to  believe  that  a 
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change  will  be  made,  he  is  deemed  to  have  assumed  the  risk 
of  sach  defects."  This  ruling  certainly  does  not  sustain  the 
appellee's  contention  that  if  an  objection  and  protest  are  made 
the  master  becomes  liable.  The  case  of  Snow  v.  Housatanic 
R.  R.  Co.,  8  Allen,  441,  85  Am.  Dec.  720,  cannot  be  regarded 
as  in  point  upon  this  question,  nor  can  the  case  of  Indiana  Car 
Co.  V.  Parker y  100  Ind.  181,  for  both  of  these  cases  simply  af- 
firm the  general  rule  that  it  is  the  duty  of  the  master  to  pro- 
vide his  servants  with  a  safe  working-place  and  with  safe 
machinery  and  appliances. 

In  Patterson  v.  Pittsburgh  etc.  R.  R.  Co.,  76  Pa.  St.  889, 18 
Am.  Rep.  412,  there  was  an  express  promise  on  the  part  of 
the  master,  and  that  fact  gives  a  controlling  force  to  the  de- 
cision there  made.  We  are  referred  to  Dr.  Wharton's  state- 
ment that  '4n  this  country  the  exception  has  been  still  further 
extended,  and  we  have  gone  so  far  as  to  hold  that  a  servant 
does  not,  by  remaining  in  his  master's  employ,  with  knowl- 
edge of  defects  in  machinery  he  is  obliged  to  use,  assume  the 
risks  attendant  on  the  use  of  such  machinery,  if  he  has  noti* 
fied  the  employer  of  such  defects,  or  protested  against  themi 
in  such  a  way  as  to  induce  a  confidence  that  they  will  be  rem- 
edied": Wharton  on  Negligence,  Ist  ed.,  sec.  221. 

If  it  were  conceded  that  this  is  a  correct  statement  of  the 
law,  still  it  would  not  supply  a  premise  for  the  conclusion  that 
an  objection  or  protest  exempts  the  servant  from  the  general 
rule  that  he  assumes  the  risk,  for  it  is  implied  that  something 
mpst  be  done  by  the  master  to  induce  the  belief  that  the  de- 
fect will  be  remedied,  and  it  is  difScult  to  conceive  what  other 
thing  than  a  promise,  express  or  implied,  can  be  regarded  as 
sufficient  to  induce  such  a  belief.  We  find,  on  examining  the 
later  edition  of  Dr.  Wharton's  book,  that  he  adds  to  what  is 
copied  from  the  earlier  edition  by  counsel  these  words:  ''Such 
confidence  being  based  on  the  master's  engagements,  either 
express  or  implied,"  and  modifies  the  statement  in  other  re- 
spects: Wharton  on  Negligence,  2d  ed.,  sec.  220. 

This  author  is,  indeed,  inclined  to  condemn  the  exception  to 
the  general  rule,  even  as  he  states  it,  for  he  says:  ^^The  only 
ground  on  which  the  exception  before  us  can  be  justified  is, 
that  in  the  ordinary  course  of  events  the  employee,  supposing 
the  employer  has  righted  matters,  goes  on  with  his  work  with- 
out noticing  the  continuance  of  the  defect.  But  this  reasoning 
does  not  apply,  as  we  have  seen,  to  cases  where  the  employee 
sees  that  the  defect  has  not  been  remedied,  and  yet  intelli- 
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gently  and  deliberately  continQeB  to  expoee  himaelf  to  it": 
Wharton  on  Negligence,  2d  ed.,  aec.  220. 

The  role  which  we  regard  as  sound  in  principle  and  sup- 
ported by  authority  may  be  thus  expressed:  the  employee 
who  continues  in  the  service  of  his  employer,  after  notice  of 
a  defect  augmenting  the  danger  of  the  service,  assumes  the 
risk  as  increased  by  the  defect,  unless  the  master  expressly 
or  impliedly  promises  to  remedy  the  defect  The  promise  of 
the  master  is  the  basis  of  the  exception.  If  the  promise  be 
absent,  the  exception  cannot  exist.  In  support  of  our  conclu- 
sion, we  refer  to  these  authorities:  RussM  v.  TtUoteon,  140 
Mass.  201;  Lineh  v.  Sagamore  Mfg.Co.^  143 Id.  206;  Halt  T.Nay, 
144  Id.  186;  BwtOl  v.  Laconia  Mfg.  Co.^  48  Me.  113;  77  Am. 
Dec.  212,  218,  and  authorities  in  note;  OalvetUm  etc.  £.  £.  Co. 
V.  Drew  J  69  Tex.  10;  46  Am.  Bep.  261;  Webber  v.  Piper^  38  Hun, 
853;  Penmylvania  Co.  v.  Lynchj  90  111.  333;  Wood  on  Master 
and  Servant,  21 ;  Beach  on  Contributory  Negligence,  372. 

The  rule  absolving  the  servant  from  the  assumption  of 
risks  is  an  exception  to  the  general  rule,  for  the  general  rule 
is,  that  the  servant  does  assume  all  the  ordinary  risks  of  the 
service  he  enters.  There  must,  therefore,  be  some  ground 
for  the  exception,  and  the  only  solid  ground  that  can  be  found 
is  the  inducement  held  out  by  the  agreement  of  the  master. 
If  this  be  not  so,  then  an  employee  at  his  first  entrance  into 
service  might  object  and  protest,  and  successfully  claim  that 
he  was  exempt  from  the  perils  of  the  service.  Or,  if  our 
theory  be  not  sound,  a  mere  complaint  or  objection  might,  in 
effect,  overturn  the  general  rule,  and  this  would  result  in 
confusion  and  uncertainty.  We  can  see  no  way  to  hold  that 
the  servant  is  exempt  fiom  the  known  risks  of  his  service 
where  there  is  no  express  or  implied  contract  on  the  part  of 
the  master,  without  completely  nullifying  the  general  rule. 
The  servant  is  at  liberty  to  quit  the  service,  and  if  he  re- 
mains after  knowledge  of  its  danger,  he  assumes  the  risks, 
even  though  he  may  object  or  complain,  unless  he  is  induced 
to  continue  by  a  promise  of  the  master  to  remove  the  cause 
that  augments  the  danger;  since,  if  this  be  not  true,  it  must 
be  true  that  any  objection  or  complaint  made  at  any  time  will 
absolve  him  from  the  risk,  and  this  conclusion  cannot  be  sus- 
tained. As  the  exception  concedes  and  tries  the  general  rule, 
it  cannot  be  allowed  to  destroy  it,  for  if  it  were  allowed  to  do 
this,  it  would  oease  to  be  an  exception:  Sweeney  v.  Berlin  etc 
Co.,  101  N.  Y.  520;  64  Am.  Rep.  722. 
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The  evidenoe  in  this  case,  as  oonnsel  concede,  shows  that 
a  lantern  was  essential  to  the  service  the  appellee  undertook 
to  perform;  that,  as  the  appellee  knew,  without  the  lantern 
the  act  which  he  was  engaged  in  performing  subjected  him 
to  great  danger,  and  he  was  injured  while  attempting  to  per- 
form it.  Nor  does  the  counsel  for  the  appellant,  as  we  under- 
stand his  argument,  contend  that  it  was  not  the  duty  of  the 
company  to  provide  the  lantern,  nor  does  he  question  the 
authority  of  the  person  to  whom  the  appellee  made  application 
for  one  to  act  for  the  company  in  such  cases.  The  central 
position  assumed  is,  that  the  evidence  does  not  show  any 
promise.  This  is  the  question  presented  to  us,  and  the  ques- 
tion to  which  we  at  this  point  limit  our  decision.  We  are, 
therefore,  required  to  determine  whether  there  is  evidence 
fairly  supporting  the  verdict  on  this  subject,  and  in  doing  so 
we  must  take  that  which  the  jury  deemed  credible  and  trust- 
worthy: Julian  V.  Western  Unhn  Tel  Co.^  98  Ind.  827. 

We  cannot  sustain  the  verdict,  unless  we  find  in  the  record 
evidence  tending  to  prove  that  a  promise  to  remedy  the  cause 
of  the  augmented  danger  of  the  service  was  made  by  the  ap- 
pellant, and  that  this  promise  induced  the  appellee  to  remain 
in  the  service  after  he  acquired  knowledge  of  the  increased 
peril  caused  by  his  employer's  failure  to  furnish  him  with  a 
lantern.  Two  things  must  concur:  the  promise,  express  or 
implied;  and  the  inducement  created  by  it  If  either  be  ab- 
sent, the  case  fails.  If  no  reliance  was  placed  on  the  promise, 
there  could  not  have  been  an  inducement  influencing  the 
appellee  to  continue  in  the  service  with  knowledge  of  its 
increased  danger;  and  if  no  promise  was  made,  the  case  is  still 
stronger  against  the  appellee,  for  in  that  event  there  could  be 
no  possible  ground  for  the  position  that  the  employer  induced 
him  to  continue  in  the  service. 

The  appellee's  argument  on  the  point  under  discussion  is, 
that  the  evidence  shows  'Hhree  conversations  between  the  ser- 
vant and  his  master's  agent;  the  first  two  being  friendly,  and 
resulting  in  each  case  in  a  distinct  promise  to  furnish  the 
lantern.  The  third  was  due  to  the  neglect  of  the  master  and 
the  persistence  of  the  servant,  and  was  characterized  by  some 
angry  words,  but  there  was  no  withdrawal  of  the  promises  be- 
fore made, — nothing  but  an  angry,  petulant  remark  indi- 
cating at  most  that  the  fulfillment  of  the  promise  might  be 
delayed.  That  the  servant  continued  in  the  service  with  the 
expectation  that  the  master  would  do  his  duty,  and  looked 
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eyery  night  for  the  fulfillment  of  the  promise.  That  he  was 
sent  by  the  agent  of  the  master  to  do  the  particular  service  in 
which  he  was  injured,  and  that  he  was  doing  his  best  to  see 
the  location  of  moving  carsi  and  could  have  done  so  with  a 
light,  but  having  none,  was  misled  as  to  the  track  the  mov- 
ing cars  were  on,  from  having  just  seen  a  train  being  made  up 
on  track  No.  8,  and  was  thus  injured  by  a  sudden  jar  from  a 
car  on  track  No.  2,  which  he  did  not  expect,  and  had  no 
reason  to  anticipate,  and  against  which  he  had  taken  no  pre- 
caution." 

In  substance,  the  argument  of  the  appellant  is  this:  **  In- 
stead of  a  promise  to  furnish  a  lantern,  there  was  a  quarrel,  in 
which  defendant's  agent  accused  plaintiff  of  carrying  off  the 
lantern,  and  told  him  he  would  be  lucky  if  he  got  another  in 
a  month.  There  was  no  promise  at  all.  This  was  the  last 
conversation  upon  the  subject  There  was  no  request  that 
plaintiff  should  remain  in  defendant's  service  till  a  lantern 
should  be  furnished.  The  plaintiff  emphatically  swears  that 
defendant's  agent  did  not  lead  him  to  believe  he  would  get  a 
lantern  short  of  a  month,  and  that  he  went  to  work  without 
any  expectation  that  Howells,  the  defendant's  agent^  would 
get  him  a  lantern  in  less  than  a  month,  and  in  this  same  con- 
versation he  threatened  to  lamm  the  agent  because  4t  looked 
like  he  did  not  care  for  plaintiff's  safety.'  Now,  if  there  had 
been  a  promise  to  furnish  a  lantern  at  the  end  of  thirty  days, 
that  would  not  relieve  plaintiff  from  the  risk  incurred  by 
working  without  a  lantern  for  that  thirty  days,  when,  as  he 
says,  he  had  no  expectation  that  a  lantern  would  be  fur- 
nished." 

It  is  true,  as  appellee's  counsel  affirm,  that  there  were  three 
conversations,  and  that  in  two  of  them  a  promise  was  made; 
but  it  is  also  true  that  the  appellee,  finding  that  the  promise 
was  not  kept,  entered  complaint,  and  was  told  in  the  last  con- 
yersation  that  he  would  be  lucky  if  he  got  a  lantern  in  a 
month.  It  is  likewise  true  that  the  appellee  did  not,  after  the 
last  conversation,  rely  on  the  promise  previously  made,  for  he 
testified  that  he  did  not  expect  to  be  supplied  with  a  lantern. 
This  is  his  own  testimony:  ^' After  I  had  asked  him  for  the 
lantern  twice,  and  then  left  orders  twice,  I  went  over  early  to 
see  him  myself  and  told  him  it  was  dangerous, — it  was  a 
dangerous  place  to  be  without  a  lantern, — and  it  seemed  like 
it  made  him  out  of  humor,  and  he  said:  'You  may  think 
yourself  well  off  if  you  get  a  lantern  in  a  month,'  and  then  I 
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did  not  say  anything  more  to  him  about  it.  That  was  two 
weeks  before  I  was  hurt  that  I  asked  Mr.  Howells  for  the  last 
time  for  a  lantern.  Well,  when  he  would  not  get  me  a  Ian- 
tern,  and  when  be  spoke  the  way  he  did,  I  got  a  little  excited, 
and  when  I  get  excited  I  will  say  what  I  please.  He  said  the 
men  need  not  be  carrying  their  lanterns  ofif;  they  were  all 
charged  up  to  them.  I  told  him  I  had  not  lost  my  lantern, 
and  had  not  carried  it  off,  but  put  it  into  the  box^  and  that  if 
he  would  have  a  box  for  the  night  men  and  a  box  for  the  day 
men  they  might  save  their  lamps.  It  was  in  this  same  con- 
Tersation  that  he  told  me  I  would  be  lucky  if  I  got  another 
lantern  in  a  month.  It  was  after  that  I  had  a  rough  talk 
with  him,  because  he  had  insulted  me  there,  because  it  looked 
like  he  did  not  care  for  my  safety.''  In  answer  to  this  ques- 
tion: ''He  did  not  lead  you  to  expect  that  he  was  going  to  get 
a  lantern  for  you  short  of  a  month  in  that  conversation,  did 
he?''  the  appellee  said:  ''No,  sir."  He  was  also  asked  this 
question:  "And  you  went  on  to  work  in  the  yard  without  a 
lantern,  and  without  any  expectation  that  Howells  would  get 
a  lantern  for  you  within  a  month,  did  you  not?"  and  his  an- 
swer was,  "Yes,  sir." 

The  appellee  also  testified  that  Howells  was  the  only  man 
he  ever  asked  for  a  lantern,  and  thus  narrates  one  of  the  first 
conversations:  "I  told  him  I  had  been  pretty  nearly  killed 
down  in  the  yard  once  without  a  lamp,  and  I  did  not  want  to 
be  killed  by  neglect  of  having  the  lamp  there;  then  I  got  a 
little  out  of  fix  because  he  did  n't  furnish  me  a  lamp,  and  I 
told  him  I  had  pretty  nearly  got  killed  in  that  yard  by  being 
struck  by  a  car,  and  all  that;  that  is  what  I  said,  and  then 
he  promised  to  get  me  a  lamp." 

After  the  most  careful  study  we  find  ourselves  unable  to 
resist  the  conclusion  that  the  verdict  cannot  be  sustained. 
We  are  constrained  to  hold  that  the  appellee  was  not  induced 
to  remain  in  the  appellant's  service  by  any  promise,  express 
or  implied.  On  the  contrary,  the  clear  and  irresistible  in- 
ference from  the  evidence  is,  that  the  promise  was  withdrawn, 
and  that  the  appellee  continued  in  the  service,  knowing  its 
great  danger,  without  any  promise  that  the  lantern,  or  lamp, 
required  to  make  it  safe,  would  be  provided.  He  himself 
says  that  "he  went  on  with  the  work  without  any  expectation 
that  Howells  would  get  a  lantern  "  for  him  within  a  month. 
This  shows  the  construction  put  by  the  appellee  upon  the 
words  of  Howells,  and  it  is  the  only  natural  and  reasonable 
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oonstniction  that  those  words  will  boar.  With  thisi  the  ap* 
police's  own  testimony^  before  us,  we  can  see  no  other  coarse 
consistent  with  duty  open  to  us  save  that  which  leads  to  a 
reversal  of  the  judgment.  We  must  affirm  that  an  employee, 
who  continues  in  the  employer's  service  after  he  has  acquired 
knowledge  of  its  great  and  immediate  dangers,  assumes  the 
risk,  unless  he  is  induced  to  continue  in  the  service  by  a 
promise,  express  or  implied. 

We  do  not  depart  from  the  rule  that  an  employer  is  bound 
to  use  ordinary  care  to  provide  a  safe  working>place  and  safe 
appliances  for  his  employees;  but  we  do  hold  that  the  rule 
cannot  apply  to  such  a  case  as  this.  The  rule  itself  we  re- 
gard as  firmly  settled:  Indiana  Car  Co.  v.  Parker^  9upm; 
Krueger  v.  LauitviUe  etc.  Ry  Co^  111  Ind.  51;  PewMylvania 
Co.  V.  WhiUmnb^  111  Id.  212. 

It  is  the  application  of  the  rule  as  made  by  the  appellee, 
and  not  the  principle  it  asserts,  that  we  deny.  The  rule  as- 
serts that  the  machinery  and  appliances  must  be  kept  safe  as 
against  those  who  do  not  know  of  their  unsafe  condition,  but 
does  not  apply  to  those  who  know  of  their  unsafe  condition, 
and  still  continues  in  the  service  without  being  induced  to  do 
so  by  the  employer's  promise. 

The  employee  has  a  right,  until  he  acquires  knowledge  of 
danger,  or  by  reasonable  care  might  acquire  such  knowledge, 
to  act  upon  the  assumption  that  his  employer  will  use  ordi- 
nary care  to  provide  safe  appliances;  but  when  he  becomes 
fully  informed  of  the  danger,  he  can  no  longer  act  upon  this 
assumption.  Knowledge  on  his  part  puts  an  end  to  his  right 
to  assume  that  the  master  has  done  his  duty.  It  is  manifest 
that  one  who  knows  that  a  duty  has  not  been  performed  can- 
not reasonably  assert  that  he  acted  upon  the  assumption  that 
it  had  been  performed.  The  case,  therefore,  falls  within  the 
rule  that  the  employee  assumes  the  risks  of  all  the  dangers 
of  which  he  has  knowledge:  PenMylvania  Co.  v.  WhUcomb^ 
8Upra;  Indiana  etc.  Ry  Co.  v.  DaHey^  110  Ind.  75;  Lake  Shore 
etc.  iZ'y  Co.  v.  Stupak^  108  Id.  1;  Umback  v.  Lake  Shore  etc.  Ry 
Co.,  83  Id.  191. 

Where  there  is  a  promise  to  repair  which  induces  the  em- 
ployee to  continue  in  the  service,  then,  doubtless,  he  may,  for 
a  reasonable  length  of  time,  rely  on  the  promise  and  continue 
in  the  service,  unless  the  danger  of  continuance,  without  a 
removal  of  the  cause  of  it,  is  so  great  that  a  reasonably  prudent 
man  would  not  assume  it:    Hough  v.  Railway  Co.,  100  U.  & 
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213;  Loonan  ▼.  Brockway,  3  Bob.  (N.  Y.)  74;  lUinois  Cent.  R.  R. 
Co.  V.  Jewell,  46  111.  99;  92  Am,  Dec.  240;  CrichUm  v.  Keir,  1 
Ses.  Cas.  S.,  8d  series,  407. 

Some  of  the  cases  go  further,  and  assert  that  the  promise  of 
the  employer  exonerates  the  employee  entirely,  even  though 
the  continuance  in  the  service  is  known  to  him  to  be  con- 
stantly and  immediately  dangerous:  Fort  Wayne  etc,  R.  R.  Co, 
v.  GUderdeevey  33  Mich.  133.  We  are  not  inclined  to  adopt 
this  view.  Our  opinion  is,  that  if  the  service  cannot  be  con- 
tinued without  constant  and  immediate  danger,  and  the  danger 
and  its  character  are  fully  known  to  the  employee,  he  assumes 
the  risk  if  he  continues  in  the  service.  It  is  a  fundamental 
principle  in  this  branch  of  jurisprudence  that  one  who  vol- 
untarily incurs  a  known  and  immediate  danger  is  guilty  of 
contributory  negligence,  and  we  are  unable  to  perceive  why 
a  promise  should  relieve  the  party  injured  through  his  own 
contributory  fault.  If  the  danger  is  not  great  and  constant, 
then  such  a  promise  may  well  be  deemed  to  relieve  him;  but 
where  it  is  great  and  immediate,  and  is  of  such  a  nature  that 
a  prudent  man  would  not  voluntarily  incur  it,  a  promise  does 
not  nullify  or  excuse  the  contributory  negligence.  Even  if 
there  be  a  promise  by  the  employer,  the  employee  must  not 
subject  himself  to  a  great  and  evident  danger,  since  -this  he 
cannot  do  without  participating  in  the  employer's  fault.  The 
community  have  an  interest  in  such  questions,  and  that  inter- 
est requires  that  all  persons  should  use  ordinary  care  to  pro- 
tect themselves  from  known  and  certain  danger.  A  man  who 
brings  about  his  own  death  or  serious  bodily  injury  sins  against 
the  public  weal.  All  must  use  ordinary  care  to  avoid  known 
and  immediate  danger,  although  it  is  not  the  assumption  of 
every  risk  that  violates  this  rule.  When  the  line  of  danger, 
direct  and  certain,  is  reached,  there  the  citizen  must  stop,  and 
he  cannot  pass  it,  even  upon  the  £Edth  of  another's  promise,  if 
to  pass  it  requires  a  hazard  that  no  prudent  man  would  incur. 
Proceeding  upon  a  somewhat  different  line  of  reasoning,  other 
-courts  have  reached  the  same  conclusion  as  that  to  which  we 
are  led:  Ford  v.  FitcKburg  R.  R.  Co.,  110  Mass.  240;  14  Am. 
Bep.  598;  Criehion  v.  £etr,  supra;  Couch  v.  Steel,  3  El.  &  B. 
'402.  The  general  principle  which  rules  here  is  strongly  illus- 
trated by  the  cases  which  hold  that  a  passenger  cannot  re- 
cover for  an  injury  received  while  acting  in  obedience  to  the 
directions  of  the  conductor  in  whose  charge  he  is,  where  obedi- 
ence leads  to  a  known  danger  which  a  prudent  man  would  not 
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voluntarily  inoor:  Lake  Shore  etc.  Ky  Co.  v.  Pinchin^  112 
Ind.  692;  CwM»nna<i  etc.  R.  R.  Co.  v.  Carper,  112  Id.  26;  2  Am. 
Bt.  Bep.  144*  If  the  rule  prevails  in  such  cases,  much  stronger 
is  the  reason  why  it  should  prevail  in  a  case  like  this,  where 
ordinaiy  care  is  required  of  employer  and  employee  alike; 
while  in  the  class  of  cases  referred  to,  the  highest  degree  of 
practicahle  care  is  required  of  the  carrier,  and  only  ordinary 
oare  exacted  of  the  passenger. 

It  is  probably  true  that  the  promise  of  the  employer,  when 
relied  on  by  the  employee,  will  rebut  a  presumption  of  con- 
tributory negligence  in  cases  where  the  danger  is  not  great 
and  immediate,  but  this  presumption  yields  whenever  it  ap* 
pears  that  the  employee  voluntarily  incurs  a  known  and  im- 
mediate danger  of  so  grave  a  character  that  it  would  deter  a 
reasonably  prudent  man  from  incurring  it. 

In  the  case  before  us,  the  testimony  convincingly  shows  that 
the  appellee  knew  the  danger  he  encountered,  and  it  shows, 
also,  that  it  was  so  great  and  immediate  that  a  prudent  man 
would  not  have  assumed  the  risk  it  created.  It  results  that 
even  if  it  were  conceded  that  there  was  a  promise,  and  a  reli- 
ance on  it,  there  could  be  no  recovery. 

Reluctant  as  we  are  to  set  aside  a  verdict  which  has  passed 
the  scrutiny  of  a  learned  trial  court,  we  oannot  do  otherwise 
in  this  instance. 

Judgment  reversed. 

ON  PETITION  for  ▲  B^HBABTNO. 

BixiOTTy  J.  In  a  very  forcible  and  able  brie^  counsel  for 
the  appellee  contend  that  we  departed  from  the  established 
rule,  and  weighed  the  evidence.    In  this,  counsel  are  in  error. 

We  took  the  evidence  as  we  found  it  in  the  record,  and  de- 
cided, on  the  uncontradicted  evidence,  that  there  could  be  no 
recovery.  The  decision  of  the  case,  in  the  main,  depends  upon 
the  question  whether  there  was  a  promise,  relied  upon  by  the 
appellee,  exonerating  him  from  the  consequences  of  his  negli- 
gence in  remaining  in  the  appellant's  service  after  he  acquired 
full  knowledge  of  its  dangers.  We  have  held  in  many  cases 
that  where  the  evidence  fails  to  make  out  a  case,  the  judgment 
will  be  reversed:  City  of  Warsaw  v.  Dwnlapf  112  Ind.  576;  Cirir 
cinnati  etc.  Ry  Co.  v.  Long^  112  Id.  166;  Riley  v.  Boyer^  76  Id. 
152;  Pittsburgh  etc.  R'y  Co.  v.  Morton,  61  Id.  539;  28  Am.  Rep. 
682;  Roe  v.  CronkhiU,  55  Ind.  183;  Ray  v.  Dunn,  88  Id.  230; 
Crossley  v.  O'Brien,  24  Id.  325;  87  Am.  Dec.  329. 
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Where^  as  here,  there  is  only  one  witness  upon  a  pivotal 
pointy  it  is  our  duty  to  apply  the  law  to  bis  testimony,  and  i^ 
under  the  law,  the  testimony  is  not  sufficient  to  sustain  a  re* 
covery,  so  adjudge.  Where  there  is  no  conflict  of  testimony, 
the  court  must  necessarily  decide  the  legal  effect  of  the  testi* 
mony  in  the  record.  In  doing  this  there  is  no  departure  from 
the  long-settled  rule  to  which  counsel  refer. 

The  question  of  negligence  is  never  one  exclusively  of  tacL 
The  jury  find  the  facts,  but  if  from  the  facts  one  inference 
only  can  be  drawn,  and  that  is,  that  there  was  negligence,  it 
must  be  so  adjudged  as  matter  of  law;  or,  conversely,  if  it  cian 
be  clearly  affirmed  as  matter  of  law  that  there  was  no  negli- 
gence,  the  court  must  so  declare.  In  no  case  where  negligence 
is  the  issue  does  the  coiurt  entirely  abdicate  its  power,  for  as 
to  the  law  it  must  always  rule,  although,  in  some  instances, 
the  jury  ultimately  decide  whether  there  is  or  is  not  negligence; 
but  in  every  case  the  court  must  declare  the  law. 

In  ruling  that  there  is  no  negligence,  the  court  does  not  rule 
upon  a  question  of  fact  Judge  Holmes  says:  ^' Where  a  judge 
rules  that  there  is  no  evidence  of  negligence,  he  does  some- 
thing more  than  is  embraced  in  an  ordinary  ruling  that  there 
is  no  evidence  of  a  £ftct.  He  rules  that  the  acts  or  omissions 
proved  or  in  question  do  not  constitute  a  ground  of  legal  lia- 
bility, and  in  this  way  the  law  is  gradually  enriching  itseli 
from  daily  life,  as  it  should  ":  Holmes's  Common  Law,  120. 

This  principle  applies  here,  for  we  rule,  not  that  there  is  no 
evidence  of  a  fact,  but  that  the  facts  proved  do  not  create  a 
legal  liability.  It  has  been  very  often  decided  by  our  own  and 
by  other  courts  that,  where  the  facts  are  undisputed  and  un- 
equivocal, the  court  must  apply  the  law  to  them:  WabcLsh  etc. 
BUy  Co.  V.  Locle,  112  Ind.  404,  and  cases  cited;  Pittsburgh  etc. 
R.  R.  Co.  Y.  Spencer  J  98  Id.  186,  and  cases  cited;  CounuU  v. 
HaU,  146  Mass.  468. 

The  doctrine  that  the  welfare  of  society  forbids  a  man  from 
thrusting  himself  into  immediate  and  certain  danger  without 
pressing  necessity,  remounts  to  the  case  of  Hales  v.  Petit^  1 
Plow.  263,  a  case  made  famous  because  of  its  having  suggested, 
as  many  suppose,  to  Shakespeare,  the  grave-digger's  scene  in 
Hamlet.  Although  the  reasoning  of  that  case  is  quaint  and 
fanciful,  still  the  principle  asserted  is  a  wise  one,  and  has  long 
formed  part  of  our  jurisprudence. 

We  did  not  assert  in  our  former  opinion  that  an  employee, 
who  takes  a  risk  that  imperils  his  safety,  cannot  maintain  an 
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action;  but  we  did  decide  that  if  he  knowingly  and  deliber- 
ately assumes  a  risk  that  will  lead  him  into  immediate  and 
certain  danger,  he  cannot  recover,  although  his  employer  had 
promised  to  remedy  the  defect.  The  authorities  we  dted  sus- 
tain this  principle,  and  we  applied  it  to  the  uncontradicted 
evidence.  Where,  as  here,  there  is  only  one  witness  to  a 
material  fact,  we  must  act  upon  his  testimony,  and  in  apply- 
ing  a  principle  to  it  we  do  not  weigh  evidence:  CineintuUi  eU. 
R.  R.  Co.  V.  Ixmgj  112  Ind.  166;  Palmer  v.  Chicago  eU.  R.R. 
Co.,  112  Id.  250. 

It  may  be  that  on  another  trial  the  evidence  may  be  such 
as  to  take  the  case  out  of  both  the  rules  here  stated,  for  it  may 
well  be  that  additional  evidence  will  explain  the  testimony 
given  by  Mr.  Watson,  or  prove  circumstances  giving  it  a  dif- 
ferent meaning  and  effect;  but  as  the  record  presents  the  case 
to  us,  we  find,  by  applying  the  law  to  the  evidence,  that  the 
verdict  is  not  supported. 

Petition  overruled.  ^^_^__ 

Failvbb  to  Phspobm  Vutt  Whsb  n  wbu  DnnriD  n  Niolbobsoi^ 
and  may  be  so  dodmd  by  oout;  bat  wben  the  m«uiire  of  datj  ia  wmjbkg^ 
a  higher  degree  being  reqiiired  under  aome  oinnunatanoea  than  under  othen^ 
and  which  it  ia  neoeeniy  to  aaoertain  aa  a  het,  the  qneatum  ia  for  the  jniyt 
See  ArnM  t.  Pemu^hcmia  M.  B.  Ofk,  2  Am.  St  Bep.  542;  and  note  645,  5M; 
citing  many  oaaea. 

Mastxb's  Dutt  to  FumiiMH  VatrunEM  with  Ravi  Plach  dt  WmoH  to 
Work,  and  aafetodb  to  work  with:  Lewif  ▼.  £f0{/%ri;  2  Am.  St.  Eep.  651,  and 
note;  Jfoyn^^aii  ▼.  HtTb^  4  Id.  848;  GmM^  ▼.  JfteoMH  PteeffSe  iS'y,  4  Id.  882) 
LUOe  Bock  Co.  Y.  LemreU,  9  Id.  29lk 

iNSTBUonoini  must  bb  Oohbtboxd  is  a  Wbol%  and  i^  when  thna  oon* 
aidered,  they  are  correct,  the  judgment  will  not  be  rerened  beoanae  a  aingia 
instmotion,  or  a  part  of  an  inatniction,  taken  by  itaelf,  ia  inacoorate  or  in- 
complete: See  note  to  Stroh^  ▼.  IktnU  tic  B.  B.  Co.,  89  Am.  Dec  19a 

Emflotu  OdXTOiuDio  nr  Skrviob  aitbr  Nonox  of  Dmnor  augment* 
ing  danger  of  the  aerTioe  aaaomea  the  riak  of  injury  therefrom,  and  cannot 
recover:  Bumell  t.  Laeoma  M.  Co.^  TI  Am.  Dec.  225;  TAorpe  ▼.  Mkmmri  Pae, 
R'y  Co,,  58  Am.  Bep.  120^  and  note;  StrMs  ▼.  dUot^  dc  By  Co.,  59  Id. 
456;  Texas  Pac  B^y  Co.  ▼.  Bra4ford,  59  Id.  639;  Porter  v.  W.  N.  O.  B.  B. 
Co.,  97  N.  0.  66;  PkUaddphia  etc  B.  B.  Co.  t.  HvgkeB,  119  Pa.  St  801;  Nem 
York  etc  B'y  Co.  t.  Xffom,  119  Id.  824;  nnleaa  hia  continnance  in  the  aerrioo 
is  by  reason  of  the  maater'a  promiae  to  repair  the  defect  within  a  reasonahla 
time,  which  time  baa  not  expired:  Araba  Co.  ▼.  Bast,  60  Am.  Bepi  152;  and 
note;  Boto  to  BuaMw.  Xaeonia  if.  Ox,  77  Am.  Dec  224;  note  to  CWoo^ cfcL 
B  B.  Co.  T.  SweU,  92  Id.  217;  with,  howeirer,  this  condition,  that  the 
ter's  promiae  to  repair  wiU  not  relieve  the  aervant  ol  the  impatation  of 
tribntory  n^^igenoe^  if  the  def eot  ia  aoeh  aa  to  indicate  immediate  da^fii^ 
whieh  a  reaaanable  man  would  not  aaaune:  Sea  the  prino^al 
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Blaib  v.  Smith. 

[Ui  INDIAKA,  U4.J 

Xbobtbb.  — Whebb  Husband  Exfbvds  Monet  upon  Wm's  Rial  BnrATS 
TO  DnrBAUP  his  GBZDrroits,  and  she  knows  of  snch  intent  and  ooUndet 
with  him  to  effect  that  purpose,  she  oocnpies  the  position  of  a  frandii* 
lent  grantee,  and  is  a  trustee  for  the  creditors,  and  accountable  to  tbeoi 
in  equity  to  the  extent  of  the  money  so  expended,  whether  it  remain  in 
the  land,  or  is  afterwards  oouTerted  by  a  sale  into  money  which  she  re> 
tains. 

Whibb  Husband,  wish  Intbnt  to  Dbibaud  hib  CBBDnoBS^  GiVBi  rib 
Wive  Monet,  which  she,  with  full  knowledge  of  that  pnrpoie,  aooepti 
and  yields  no  consideration,  she  holds  it  as  trustee  for  such  oreditocs 
and  must  acooont  to  them  for  it  in  equity. 

PuumNG  —  JuBiSDKffioN  — Equttt. — It  mattoiB  not  under  the  oode  of 
Indiana  what  the  form  of  the  action,  if  the  facts  stated  sustain  the 
theory  on  which  the  complaint  proceeds,  the  plaintiff  is  entitled  to  the 
relief  he  seeks  even  if  equitable  relief  be  demanded. 

PBAOnOB.  —  AXTACBMBNT     PBOOBBDINCM     MAT     PBO(FBBLT     BB    QUMUB^ 

WHEBB  AvnDATiT  fsils  to  show,  Bs  required  by  statute,  that  the  prop* 
erty  sought  to  be  reached  was  subject  to  execution. 

TbANBVBB  OV  PbOPEBTT   EZBIfFT   VBOM    EXBOUTION   OANIf OT   BB   FbAUW- 

LENT  as  against  erediton. 

J.  E.  Bo9e^  J.  W.  Baxter^  and  W.  L.  Penfiddy  for  the  appel« 
bmi. 

J.  J.  J5M,  O.  A.  0.  MeCUOat^  and  D.  A.  Garwood^  for  the 
appell< 


Elliott,  J.  The  CootSy  ae  stated  by  the  first  paragraph  of 
the  complainti  are  these:  Norman  Smith  was  the  debtor  of 
Benjamia  Blair  in  the  sum  of  one  thoosand  dollars,  for  whioh 
judgment  was  reoovered.  Executions  were  issued,  and  re- 
turned no  property  found.  Prior  to  the  time  the  judgment 
was  rendered,  the  wife  of  Norman  Smith,  Julietta,  owned 
eighty  acres  of  land,  and  as  part  of  the  purchase-money  she 
agreed  to  pay  liens  on  the  land  amounting  to  the  sum  of  one 
thousand  dollars.  This  sum  the  husband  paid,  although  he 
then  had  no  property  subject  to  execution,  as  his  wife  knew. 
He  paid  the  money  with  the  fraudulent  intent  of  cheating  his 
creditors,  of  which  fact  his  wife  had  knowledge,  and  to  enable 
him  to  defraud  his  creditors  colluded  with  him  to  effect  that 
purpose.  Since  it  was  paid  she  has  sold  the  land,  and  has, 
as  the  complaint  charges,  possession  of  the  avails  of  the  sale, 
and  has  in  her  possession  one  thousand  dollars  above  the 
value  of  her  interest,  as  the  trustee  of  his  creditors. 

The  appellant's  counsel,  with  much  force  and  plausibility, 
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argue  thai,  as  Mrs.  Smith  occupies  the  position  of  a  fraudu- 
lent grantee,  and  colluded  with  her  husband  to  defraud  his 
creditors,  she  is  liable,  in  the  character  of  a  trustee,  to  account 
to  them  for  the  amount  over  and  above  the  value  of  her  inters 
est  in  the  land. 

It  is  now  settled,  whatever  of  error  may  have  crept  into 
tome  of  our  decisions,  that  a  judgment  creditor  has  a  lien 
enly  on  the  interest  of  the  debtor  in  the  land,  and  that  against 
such  a  creditor  prior  equities  will  prevail:  Glidewell  v.  Spaugh^ 
26  Ind.  819;  MonticeUo  etc.  Co.  v.  Loughry,  72  Id.  562;  Hays  v. 
Segery  102  Id.  524;  Fdtz  v.  Wert^  103  Id.  404,  and  cases  dted; 
Wright  v.  TUhenoTj  104  Id.  185,  and  oases  cited;  Wright  v. 
Jmee^  105  Id.  17;  Heberd  v.  Wines,  105  Id.  287;  Taylwr  r. 
Duesterbergy  109  Id.  165. 

It  is  clear,  therefore,  that  the  interest  that  Mrs.  Smith  had 
in  the  land  is  superior  to  the  appellant's  claim.  We  do  not, 
however,  understand  the  appellant's  counsel  to  controvert 
this  doctrine,  but  their  position  is,  that  the  creditor  has  a 
right  to  charge  her  with  the  money  in  her  hands  received 
from  the  sale,  after  deducting  the  value  of  her  interest  in  the 
land.  The  husband,  as  against  her,  acquired  no  interest  in 
the  land,  but  as  against  creditors  the  money  belonging  to  him 
which  went  into  the  land  can  be  reached  in  equity,  because, 
as  the  complaint  alleges,  the  wife  put  it  there  to  defraud 
creditors. 

Whether  the  husband  could  or  could  not  impair  the  in* 
terest  of  the  wife  if  she  had  not  actively  participated  in  the 
fraud,  is  not  the  question;  but  the  question  is,  Can  the  money 
that  went  into  the  land  by  the  fraud  of  both  husband  and 
wife  be  followed  by  the  creditors  of  the  husband?  This  is 
the  question  the  record  presents.  We  think  it  clear  that  in 
equity  the  creditors  may  pursue  the  money  into  the  land. 
Suppose,  for  example,  that  the  price  of  the  land  was  two 
thousand  dollars,  and  that  the  wife  paid  only  ten  dollars  of 
this  sum,  and  the  husband,  colluding  with  the  wife  in  a  fraudu- 
lent scheme  to  defraud  his  creditors,  paid  nineteen  hundred 
and  ninety  dollars,  could  not  a  judgment  creditor  reach  the 
money  thus  fraudulently  put  into  the  land?  We  are  unable 
to  see  why  the  money  of  the  husband  may  not  be  subject  in 
equity  to  the  claims  of  his  creditors,  in  the  case  supposed,  nor 
can  we  perceive  any  difference  between  the  supposed  case  and 
the  actual  one. 

The  question  here  is  very  different  from  that  presented  in 
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French  v.  SkeploTj  83  Ind.  266;  43  Am.  Rep.  67.  lu  that  caee 
the  beneficiary  sought  to  eecare  land  bought  by  the  trustee, 
but  partly  paid  for  with  trust  funds.  Here  the  charge  is,  that 
the  wife  colluded  with  the  husband  to  defraud  his  creditors; 
and  to  carry  into  execution  their  corrupt  scheme,  she  sufiTered 
turn  to  use  his  money  in  paying  for  the  land.  If  at  the  time 
the  land  was  purchased  this  had  been  done,  no  one  would 
doubt  that  the  husband  would  have  acquired  an  interest  in 
the  land  which  a  judgment  creditor  might  subject  to  the  pay- 
ment of  his  debt.  We  can  discern  no  difference  between  a 
case  where  the  husband  and  wife  conspire  to  defraud  credi* 
tors  prior  to  the  purchase  of  property,  and  a  case  where  the 
conspiracy  is  not  formed  until  after  the  purchase  of  the  land. 
Our  conclusion  on  this  branch  of  the  case  is,  that  when  the 
husband,  pursuant  to  the  corrupt  scheme,  invested  one  thou* 
sand  dollars  in  the  land,  he  acquired,  as  against  creditors,  but 
not  as  against  the  wife,  an  interest  upon  which  equity  will 
lEtsten  the  lien  of  the  judgment,  but  that  the  lien  did  not  dis* 
place  the  prior  equity  of  the  wife. 

If  our  conclusion  is  correct,  then  as  long  as  the  wife  re* 
mained  the  owner  of  the  land,  the  husband,  in  equity,  and  as 
in  favor  of  a  judgment  creditor,  owned  an  interest  in  the 
land,  subject  to  the  lien  of  the  judgment,  as  against  one  who 
had  conspired  with  him  for  the  purpose  of  defrauding  cred- 
itors. If  this  be  not  true,  then  a  debtor  may  collude  with 
another  to  defraud  his  creditors,  and  by  investing  money  in 
the  land,  carry  into  execution  a  corrupt  scheme,  and  enable 
the  debtor  to  evade  the  payment  of  his  debts.  Equity  will 
not  permit  this.    . 

Approaching  the  question  from  a  somewhat  different  point, 
we  arrive  at  the  same  conclusion.  If  the  money  paid  on  the 
price  of  the  land  belonged  to  the  debtor,  equity  would  have 
compelled  him  to  pay  it  to  his  creditor,  and  from  this  rule  he 
cannot  escape  under  cover  of  a  fraudulent  collusion  with  the 
owner  of  the  land.  No  one  can  reap  any  advantage  from  a 
fraud.  As  the  money  to  which  equity  gave  the  appellant  a 
claim  went  into  the  land,  into  the  land  equity  will  follow  it 
'<  Equity  regards  that  as  done  which  ought  to  have  been 
done,''  and  upon  this  maxim  rests  many  of  the  most  salutary 
roles  of  equity,  and  among  them  that  of  equitable  conver* 
sioiL  It  is  no  more  beyond  the  power  of  a  court  of  equity 
to  reach  the  money  in  the  land  than  it  would  have  been  had 
the  money  been  fraudulently  placed  in  the  hands  of  Mrs. 
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Smith,  to  be  there  kept  for  the  corrupt  purpose  of  defrauding 
her  husband's  creditors. 

Our  statute  goes  very  far  in  condemnation  of  schemes  to 
defraud  creditors,  and  denounces  as  void  all  contracts  made 
for  that  purpose:  R.  S.  1881,  sees.  2156,  4920.  Land  firaud- 
ulently  conveyed  is  subject  to  the  judgment,  by  express  pro- 
vision of  our  statute:  Id.,  sec.  752;  Hanna  v.  Aeblerj  84  Ind. 
411. 

As  held  in  the  case  cited,  where  a  person  purchases  or  ao- 
quires  an  interest  in  land,  and,  for  the  purpose  of  defrauding 
creditors,  does  not  take  tiUe,  equity  will  treat  that  as  having 
been  done  which  ought  to  have  been  done,  and,  in  &var  of 
creditors,  will  treat  the  purchaser  as  having  title. 

Counsel  for  the  appellees  are  in  error  in  treating  Mrs. 
Smith  as  the  mere  debtor  of  her  husband.  The  complaint 
does  not  proceed  upon  that  theory.  It  proceeds  on  the  theory 
that,  by  reason  of  the  fraudulent  collusion  with  her  husband, 
she  obtained  property  which  in  equity  and  good  conscience 
should  be  applied  to  the  debt  due  from  her  husband  to  the 
appellant.  She  is  not  sought  to  be  held  as  his  debtor.  She 
is  sought  to  be  held  as  the  trustee  of  her  husband's  creditor. 
It  is  a  principle  quite  as  well  established  as  any  in  equity 
jurisprudence,  that  a  grantee  who  fraudulently  accepts  a  con- 
veyance of  land,  for  the  purpose  of  enabling  the  grantor  to 
defeat  his  creditors,  takes  the  land  as  the  trustee  of  the  cred- 
itors. This  doctrine  is  so  well  settled  that  it  is  scarcely  neces* 
sary  to  cite  authorities  in  its  support:  Eiler  v.  CruIZ,  112  Ind. 
818;  Eve  v.  Louis,  91  Id.  457;  Jones  v.  Reeder,  22  Id.  111.  If; 
therefore,  Mrs.  Smith  had  retained .  the  land,  she  might  un* 
doubtedly  have  been  charged  as  the  trustee  of  her  husband's 
creditors  to  the  extent  of  his  interest  in  the  land.  Whether 
this  would  be  so  if  there  were  no  actual  fraud,  we  need  not  in- 
quire, for  there  was  here  not  only  knowledge  of  the  fraudulent 
intent  of  the  husband,  but  the  wife  actively  assisted  him  in. 
carrying  into  execution  bis  fraudulent  purpose  by  conspiring 
with  him  to  defeat  his  creditors.  Whatever  may  be  the  rule 
where  the  wife  simply  permits  her  insolvent  husband  to  ad* 
vance  money  to  pay  for  her  land,  the  rule  in  a  case  like  this, 
where  she  is  a  guilty  actor  in  the  fraud,  is,  that  she  cannot 
defeat  the  claim  of  her  husband's  creditors,  although  the 
creditors  cannot  destroy  her  prior  equities.  The  element  of 
actual  fraud  we  regard  as  an  important  one  in  all  the  phases 
of  the  case.    We  decide  the  case  as  it  is  presented  to  us  by 
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the  complaint,  and  upon  the  facts  there  alleged  and  admitted 
by  the  demurrer,  and  that  case  is  one  of  direct  positive  fraud, 
and  not  merely  legal  or  constructive  fraud. 

We  conclude,  without  hesitation,  that,  had  the  wife  re- 
mained the  owner  of  the  land,  equity  might  have  charged  her 
as  holding  it  in  trust  to  the  extent  of  the  money  fraudulently 
put  into  it  by  her  husband;  and  we  are  now  to  inquire  whether, 
as  to  the  avails  of  the  sale  in  her  hands  in  excess  of  her  inter- 
est in  the  land,  she  can  be  required  to  account  to  her  hus- 
band's creditor  as  a  trustee.  We  have  already  alluded  to  the 
doctrine  of  equitable  conversion,  and  we  now  apply  it  to  the 
money  in  the  hands  of  Julietta  Smith.  As  to  the  creditors, 
equity  may  treat  that  money  as  it  would  have  treated  the 
land  had  the  title  remained  in  her.  We  are  not  willing  to 
hold  that  the  change  in  the  character  of  the  property  changed 
the  equities  of  the  parties.  Suppose  that,  instead  of  getting 
money  for  the  land,  Mrs.  Smith  had  exchanged  it  for  another 
parcel  of  land,  might  not  the  appellant  have  reached  the  hus- 
band's interest  in  that  land?  It  seems  clear  to  our  minds  that 
the  change  from  one  parcel  of  land  to  another  would  not  have 
destroyed  the  appellant's  equity;  and  surely,  the  change  from 
one  species  of  property  to  another  cannot  affect  the  principle 
involved.  On  the  soundest  ground  of  equity,  as  we  think,  the 
rights  of  the  appellant  followed  the  money  from  the  land  into 
the  hands  of  Mrs.  Smith.  If  this  be  true,  then  she  must  be 
regarded  as  holding  it  as  the  trustee  of  the  appellant,  and  in 
no  other  capacity. 

In  equity,  she  has  no  right  to  the  money.  She  does  not, 
therefore,  hold  it  in  her  own  right.  She  is  not  the  debtor 
of  her  husband,  because,  as  between  parties,  a  fraudulent 
conveyance  is  valid.  She  is  not  the  debtor  of  her  husband, 
because  there  was  neither  an  implied  nor  an  express  promise 
to  repay  him,  for  she  received  the  money  as  an  actor  in  the 
corrupt  scheme  to  defraud  his  creditors.  There  is,  therefore, 
but  one  capacity  in  which  she  can  hold,  and  that  is  as  the 
trustee  of  the  creditors.  If  she  holds  it  in  that  capacity,  then 
in  that  capacity  she  can  be  compelled  to  account.  Reasoning 
solely  on  principle,  this  conclusion  seems  inevitable,  and  it  is 
the  conclusion  which  the  authorities  sustain. 

In  the  case  of  ClemenU  v.  Moarej  6  Wall.  299,  the  supreme 
court  of  the  United  States  held  that  ^'a  purchaser  of  a  stock  of 
goods  from  a  debtor  confessedly  insolvent,  where  the  purchaser 
knows  that  the  debtor's  purpose  is  to  hinder  and  delay  a  par- 
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tioular  creditor,  and  also  that  if  the  debtor  intended  a  fraad 
on  his  creditors  generally,  the  purchase  would  necessarily  be 
giving  him  facilities  in  that  direction,  is  not  responsible  in 
equity  (the  sale  being  an  open  one,  for  a  fair  price,  and  fol- 
lowed by  a  change  of  possession)  for  any  part  of  the  consid- 
eration money  which  the  debtor  had  applied  to  payment  of  his 
debts;  but  is  responsible  for  any  part  which  he  has  diverted 
from  such  payment." 

The  question  was  very  fully  and  carefully  discussed  in  Fer^ 
ffUBon  V.  HUlTnan,  55  Wis.  181,  and  it  was  said:  ^^The  reason 
and  justice  of  this  rule  are  apparent  when  we  consider  the 
effect  of  any  different  rule  upon  the  rights  of  the  creditors.  If 
the  fraudulent  grantee  can  be  protected  for  the  amount  acto« 
ally  paid  by  him  at  the  time  of  the  fraudulent  transfer,  then 
this  would  happen:  the  fraudulent  debtor  could  make  a  sale 
with  intent  to  avoid  the  payment  of  his  debts,  take  the  money 
and  leave  the  country,  and  the  purchaser  have  knowledge  that 
he  intended  to  do  so,  and  yet  be  protected  for  the  money  so 
paid  and  appropriated.  A  rule  which  would  lead  to  such 
results  cannot  be  tolerated  by  courts.  The  rule,  as  above 
stated,  has  been  recognized  and  adopted  by  this  as  well  as 
other  courts:  Oardinier  v.  OHsj  13  Wis.  460;  Stdn  v.  Hermann^ 
23  Id.  132;  Avery  v.  Johantiy  27  Id.  246;  Union  Nat.  Bank  v. 
Warner^  12  Hun,  306;  BriggB  v.  MerriU,  58  Barb.  389;  FuUer^ 
tan  V.  FioZZ,  42  How.  Pr.  294;  Qoodhue  v.  Berrien,  2  Sand.  Ch. 
630,  636.  See  also  a  long  liat  of  authorities  upon  this  ques- 
tion cited  by  Mr.  Bump  in  his  work  on  fraudulent  convey* 
ances,  page  198,  note  2;  May's  Statutes  of  Elizabeth,  73,  74. 
If  the  fraudulent  grantee  in  possession  of  the  property  ot 
the  debtor  cannot  be  protected  for  the  money  or  other  consid* 
eration  he  may  have  given  for  the  transfer,  as  against  the 
creditors  of  such  debtor,  it  would  seem  to  follow  as  a  necessary 
consequence  that  such  grantee  cannot  be  protected  in  the  poe* 
session  of  the  proceeds  of  such  property  received  by  him  on  a 
sale  thereof.  The  property  in  the  hands  of  the  fraudulent 
purchaser  is  held  by  him  in  trust  for  the  creditors  of  his 
fraudulent  vendor,  and  when  the  property  is  converted  into 
money,  the  money  is  impressed  with  the  same  trust.  The 
original  conveyance  being  void  as  to  creditors,  no  title  as  to 
them  ever  passed  to  the  grantee;  and  if  he  sells  it  and  re- 
ceives the  money,  he  must  hold  the  money  for  the  benefit  of 
the  creditors.  In  equity,  such  money  in  the  hands  of  the 
fraudulent  grantee  is  held  for  the  benefit  of  the  creditors;  and 
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although  they  may  not  be  able  to  maintain  an  action  at  law 
for  money  had  and  received  for  their  use,  because  they  were 
never  the  owners  of  or  had  the  title  to  the  property  which  has 
been  converted  into  such  money,  yet  a  court  of  equity,  having 
all  the  parties  interested  before  it,  may  make  such  order  as  to 
the  application  thereof  as  would  be  just." 

In  Williamson  v.  WUliamSf  11  Lea,  355,  the  court  said:  "It 
does  appear  that  Wallace  purchased  fraudulently,  and  dis- 
posed of  this  land  to  aid  his  father-in-law  in  evading  the  pay- 
ment of  his  debt,  and  sold  to  Terry  with  intent  to  avoid  the 
complainant's  claim.  He  swears  he  received  the  price  of  the 
property  to  the  amount  of  seven  thousand  dollars.  He  shows 
he  had  received  this  money,  and  this  fact  is  beyond  question. 
Having  deprived  complainant  of  this  land,  and  having  ob- 
tained its  price,  he  must  be  held  responsible  by  reason  of  this 
fraudulent  disposition  of  the  land  to  be  liable  to  the  complain- 
ant's claim  to  the  amount  of  the  consideration  received.  This 
money  stands  for  the  land  in  his  hands,  and  he  cannot  escape 
liability  by  having  disposed  of  the  land.  It  was  so  held  in  the 
case  of  Marsh  v.  PoweUj  Thompson's  Tenn.  Cas.  195,  overrul- 
ing the  case  of  Ttibb  v.  Williams^  7  Humph.  867,  and  the  same 
principle  also  in  Coleman  v.  Satterfield^  2  Head,  265.  These 
cases  have  been  several  times  affirmed  since." 

The  point  of  the  decision  in  Fvllerton  v.  ViaUy  42  How.  Pr. 
294,  is,  as  stated  in  the  head-notes,  this:  "  If,  before  the  judg- 
ment is  obtained,  the  land  be  conveyed  to  a  bona  fide  pur- 
chaser, the  land  is  not  subject  to  the  lien  of  the  judgment,  but 
in  equity,  the  creditor's  lien  attaches  to  the  fund  or  proceeds 
received  by  the  fraudulent  grantee." 

The  court,  in  Smith  v.  SandSy  17  Neb.  498,  gave  the  ques- 
tion careful  consideration,  and  held  the  fraudulent  grantee 
liable,  saying,  among  other  things:  "The  law  requires  the 
debtor  to  act  in  good  faith  with  his  creditors,  and  apply  his 
property  not  exempt,  if  need  be,  to  the  payment  of  his  debts. 
If  he  attempts  to  evade  this  duty,  and  for  the  purpose  of  hin- 
dering or  defrauding  his  creditors  by  transferring  his  property 
to  another  without  consideration,  or  with  knowledge  on  the 
part  of  the  grantee  of  the  fraudulent  intent,  such  grantee  will 
take  the  property  charged  with  the  trust,  and  if  he  converts 
the  property  into  money,  he  will  be  liable  for  its  value,  less 
any  valid  lien  subsisting  against  it.  And  as  the  court  admin- 
isters both  law  and  equity,  it  should  adapt  the  relief  to  the 
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facts  proved,  and  if  need  be,  permit  an  amendment  of  the 
prayer  of  the  petition  for  that  purpose/' 

A  similar  principle  was  declared  in  Murtha  v.  Curley,  90 
N.  Y.  872,  where  it  was  said:  ''Under  the  circnipstances  of 
this  case,  judgment  for  the  recovery  of  the  precise  sum  of 
money  claimed  was  the  proper  judgment;  and  the  form  of  the 
judgment  does  not  stamp  this  as  a  legal  rather  than  an  equi- 
table action.  A  court  of  equity  adapts  its  relief  to  the  exigen- 
cies of  the  case  in  hand."  At  another  place  the  court  said: 
''  Even  if  something  was  honestly  due  from  Doyle  to  Curley  on 
account  of  the  fraud,  Curley  could  not  retain  the  property,  or 
use  its  proceeds  against  a  pursuing  creditor." 

Stronger  still  is  the  case  of  Post  v.  Stiger,  29  N.  J.  Eq.  654, 
where  the  wife  sold  the  property  fraudulently  conveyed  to 
her,  and  as  a  defense  insisted  that  she  had  lost  the  money 
received  in  bad  bargains;  but  the  court  denied  the  validity  of 
this  defense,  sajring:  "  She  held  the  property  as  trustee  of  her 
husband's  creditors,  and  dealt  with  it  at  her  peril." 

Mr.  Bump  says:  ''The  grantee  is  construed  to  be  a  trustee 
for  the  creditors,  and  as  such  is  responsible  for  all  his  acts  in 
disposing  of  the  property  fraudulently  conveyed  to  him.  If 
he  has  parted  with  it,  he  must  account  for  the  value."  Again 
he  says:  "A  court  of  equity  follows  the  proceeds  of  the  prop- 
erty, and  affords  a  remedy  by  turning  the  legal  owner  into  a 
trustee  for  the  benefit  of  creditors":  Bump*  on  Fraudulent 
Conveyances,  8d  ed.,  608,  609. 

We  feel  quite  sure,  after  a  very  careful  search,  that  no  case 
can  be  found,  in  which  the  question  was  fairly  presented, 
where  it  has  been  held  that  the  fraudulent  vendee  will  not  be 
held  liable  in  equity.  Counsel  have  cited  us  to  none,  and  in 
our  search  we  have  found  none. 

We  are  careful  to  say  that  no  case  can  be  found  where  an 
appeal  to  a  court  of  equity  for  relief  against  a  fraudulent 
grantee  in  such  a  case  as  this  was  made  in  vain,  for  we  are 
aware  that  there  are  cases  holding  that  relief  cannot  be 
awarded  by  a  court  of  law.  Even  on  that  question,  however, 
there  is  much  conflict,  and  the  better  reason,  if  not  the  greater 
number  of  cases,  is  in  favor  of  the  rule  that  for  the  tort  an 
action  will  lie.  But  with  that  phase  of  the  question,  we  are 
not  now  concerned. 

The  appeal  for  relief  in  this  case  was  made  to  a  court  of 
equity,  for  all  our  courts  are  courts  of  equity.  It  matters  not, 
under  our  code,  what  the  form  of  the  action,  if  the  facts  stated 
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Bostain  the  theory  on  which  the  complaint  proceeds,  and  en- 
title the  plaintiff  to  the  relief  he  seeks.  Of  this  there  can  be 
DO  doubt  on  principle  or  authority:  1  Pomeroy's  Eq.  Jar.,  sec. 
287;  Pomeroy  on  Remedies,  sec.  71;  Qv^rl  v.  Abbett^  102  Ind. 
233;  52  Am.  Rep.  662. 

The  supreme  court  of  Massachusetts  has  gone  as  far  as  any 
oUicr  court  in  ruling  that  an  action  at  law  cannot  be  main- 
tained against  a  fraudulent  grantee  who  converts  the  land 
conveyed  to  him,  and  appropriates  the  proceeds:  Bradley  v. 
FyUeVy  118  Mass.  239.  But  as  to  suits  in  equity,  the  principle 
asserted  by  the  decisions  of  that  court  are  essentially  differ- 
ent: Hooper  v.  HUUj  9  Pick.  435. 

In  Taaher  v.  Moss^  82  Ind.  62,  the  doctrine  of  the  Massa- 
chusetts court,  as  to  actions  at  law,  seems  to  have  been  ap- 
proved and  applied  to  a  case  somewhat  similar  to  the  present. 
It  is  obvious  that  an  important  element  was  overlooked  in 
that  case,  and  that  is,  that  under  the  code  there  is  only  one 
form  of  action,  and  that  equitable  relief  will  be  granted  when- 
ever the  facts  well  pleaded  demand  it.  But  we  need  not  now 
express  any  opinion  upon  the  merits  of  that  decision;  all  that 
need  be  said  is,  that,  granting  it  to  be  well  decided,  it  does 
not  apply  here,  for  there,  as  it  was  expressly  stated  in  the 
opinion,  Thomas,  the  fraudulent  grantee,  'Hransferred  the 
certificate  to  Miller,  without  receiving  anjrthing  himself." 
Here  the  fraudulent  grantee  receives  and  holds  the  considera- 
tion received.  The  cases  we  have  already  referred  to  clearly 
show  the  principle  upon  which  the  courts  proceed  in  such 
cases  as  this,  and  in  showing  this,  show  that  on  the  plainest 
principles  of  equity  the  fraudulent  grantee  must  account  for 
what  he  has  in  his  hands  as  the  avails  of  the  sale,  or  he  must 
pay  the  value  of  what  he  retains.  This  principle  is  strikingly 
illustrated  by  the  case  of  Seeg  v.  Bumham,  65  Mich.  39. 

What  we  have  said  disposes  of  the  questions  presented  by 
the  first  paragraph  of  the  complaint,  for  the  ultimate  conclu- 
sion established  is,  that  property  subject  to  execution  may  be 
followed  by  creditors,  although  changed  in  kind,  into  the  hands 
of  one  who  occupies  the  position  of  a  fraudulent  grantee,  and 
results  in  holding  that  paragraph  to  be  good. 

The  second  paragraph  of  the  complaint  alleges  the  indebt- 
edness of  Norman  Smith  to  the  appellant,  alleges  that  he  had 
no  property  subject  to  execution,  alleges  that  his  wife  knew 
that  fact,  and  that  she  knew  of  his  intent  to  defraud  his  cred- 
itors; it  alleges  that  he  gave  her  eight  hundred  dollars  for 
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which  no  consideration  was  yielded,  and  that  she  accepted  it, 
knowing  the  corrupt  purpose  of  her  husband,  and  that  she 
now  holds  it  as  trustee  for  his  creditors,  and  has  never  ac- 
counted for  it. 

We  think  the  principle  we  have  stated  applies  to  this  para- 
graph of  the  complaint  as  well  as  to  the  first.  Mrs.  Smith 
received  the  money  as  trustee,  and  as  such  must  account  for 
it.  If  she  had  received  a  stock  of  goods  from  her  husband 
pursuant  to  a  corrupt  scheme  to  defraud  his  creditors,  she 
certainly  could  have  been  charged  as  trustee.  The  fact  that 
she  received  one  species  of  property  rather  than  another  can 
make  no  difierence.  The  governing  principle  is  the  same,  no 
matter  what  kind  of  property  the  fraudulent  participant  in 
the  positive  wrong  receives.  Mr.  Pomeroy  asserts,  what  is 
well  known  to  be  the  law,  that  a  fraudulent  grantee  takes  as 
trustee,  and  says:  "  The  lien  upon  the  original  articles  will 
extend  to  the  resulting  fund  or  the  substituted  goods '^  8 
Pomeroy's  Eq.  Jur.,  sec.  1291.  This  is  the  underlying  princi- 
ple which  everywhere  prevails:  May's  Statutes  of  Elizabeth, 
10;  Wait  on  Fraudulent  Conveyances,  sec.  385. 

The  plaintiff  is,  therefore,  right  in  proceeding,  as  he  does, 
upon  the  theory  that  the  fraudulent  grantee  is  a  trustee,  and 
as  such  may  be  called  upon  to  account  for  the  trust  funds. 
Damages  in  the  form  of  compensation  are  always  allowed  in 
equity  where  no  other  form  of  relief  is  adequate:  1  Pomeroy 's 
Eq.  Jur.,  sees.  112,  237.  This  rule  is  often  applied  in  cases 
against  trustees  for  an  accounting,  and  between  partners,  as 
well  as  in  suits  for  specific  performance  where  performance 
cannot  be  enforced:  Pomeroy's  Eq.  Jur.,  sees.  181,  1410;  2 
Story's  Eq.  Jur.,  13th  ed.,  133. 

As  the  question  comes  to  us  upon  the  {blcIb  alleged  in  the 
complaint,  and  as  the  only  cause  alleged  for  the  demurrer  is 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  what  we  have  said  leads  to  the  conclusion 
that  the  trial  court  erred  in  holding  the  complaint  bad. 

No  error  was  committed  in  quashing  the  attachment  pro- 
ceedings, for  the  affidavit  is  insufficient.  It  is  not  shown  in 
the  affidavit,  as  the  law  requires,  that  the  property  sought  to 
be  reached  was  subject  to  execution:  R.  S.  1881,  sec.  819.  It 
is  only  property  subject  to  execution  that  a  creditor  can  assert 
a  claim  against.  If  the  property  is  not  subject  to  execution, 
the  debtor  has  an  absolute  right  of  disposition,  with  which 
ereditors  cannot  interfere.    It  is,  therefore,  no  answer  to  the 
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objection  to  aver  that  the  property  was  fraudulently  conveyed, 
for  if  it  was  not  subject  to  execution,  creditors  cannot  be 
heard  to  aver  that  the  debtor  made  a  fraudulent  disposition 
of  it.  Mr.  Wait  carries  this  doctrine  to  the  extent  of  holding 
that  the  debtor  may  exchange  property  which  is  not  exempt 
for  property  that  is  exempt,  and  hold  the  property  thus  ob- 
tained as  against  creditors:  Wait  on  Fraudulent  Conveyances, 
sec.  47.  He  is  well  supported  by  authority:  O^DonneU  v.  Segar^ 
25  Mich.  867;  Randall  v.  BuffingtoUj  10  Cal.  491;  Morrison  v. 
Ahboiij  27  Minn.  116;  McFarland  v.  Goodman^  6  Biss.  Ill; 
Vogler  v,  Montgomery^  54  Mo.  577;  Cox  v.  Wilder j  2  Dill.  45; 
White  V.  OivenSy  29  La.  Ann.  571;  MuUer  v.  Inderreiden^  79 
111.  382;  Hugunin  v.  Dewey^  20  Iowa,  368.  But  the  case  be- 
fore us  is  much  clearer  than  those  referred  to. 

Property  exempt  from  execution  is  not  subject  to  any  claim 
of  the  creditor,  but  is  absolutely  free  from  all  claims  of  credi- 
tors. No  execution  or  other  writ  is  a  lien  uppn  it.  The  credi- 
tor has  no  claim  upon  it  in  any  form,  and  it  is  impossible  to 
conceive  any  logical  ground  upon  which  property  not  subject 
to  the  claims  of  creditors  can  be  held  to  have  been  fraudu- 
lently conveyed.  If  creditors  have  no  interest  in  the  prop- 
erty, it  is  inconceivable  that  they  can  justly  claim  that  in 
disposing  of  it  the  debtor  has  been  guilty  of  fraud.  The 
whole  doctrine  of  annulling  fraudulent  conveyances  rests  upon 
the  ground  that  the  creditor  has  a  right  to  resort  to  the  prop- 
erty, and  where  he  has  no  such  right  it  is  impossible  that  a 
conveyance  can  be  deemed  fraudulent.  Surely  a  man  may 
do  what  he  will  with  property  which  is  his  own,  free  from  all 
claims  of  creditors.  Our  later  decisions  establish  this  doc- 
trine, and  it  is  the  only  doctrine  defensible  on  principle:  Dutt^ 
bovld  V.  RowUy^  113  Ind.  853;  Eiler  v.  CruU^  eupra;  Barnard 
▼.  Brown^  112  Id.  53;  Taylor  v.  DuesUrherg^  109  Id.  165;  Faur 
rote  V.  Carr^  108  Id.  123;  Burdge  v.  Bclin^  106  Id.  175;  55  Am. 
Bep.  724. 

The  cases  elsewhere  declare  and  enforce  this  doctrine  in  its 
fullest  extent:  Sawnoner  v.  King^  49  Ark.  299;  Bridgers  v. 
Howell,  S.  C,  1887;  BucJdeyY.  Wheeler,  52  Mich.  1;  Derby  v. 
Weyrieh,  8  Neb.  174;  30  Am.  Rep.  827;  Union  Pacific  RyCo. 
V.  Smerehj  Neb.,  1888.  In  the  case  last  cited  the  question  arose 
in  an  attachment  proceeding,  and  the  court  laid  down  the  gen- 
eral principle  as  we  declare  it,  and  applied  it  as  we  apply  it. 

Judgment  reversed,  with  instructions  to  overrule  the  de>< 
murrer  to  the  complaint. 
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NifiLAcx,  J.,  ooDCQiring.  The  rale  undofabtadly  is,  that  the 
law  devotea  all  the  property  of  a  debtor,  subject  to  executioii, 
whether  real  or  persooal,  to  the  payment  of  his  debts.  I^ 
therefore^  a  debtor,  instead  of  paying  his  debts  with  it,  uses 
his  personal  property,  subject  to  execution,  upon  the  real  es- 
tate of  another,  so  that  it  becomes  a  pari  of  such  real  estate, 
for  the  purpose  of  defrauding  his  creditors  and  preventing 
them  from  obtaining  satisfaction  of  their  demands  out  of  his 
property  with  the  knowledge  and  consent  of  the  owner  of  the 
real  estate,  a  judgment  creditor  may  follow  the  property  into 
the  hands  of  the  owner  of  the  real  estate  thus  benefited,  and 
fasten  his  judgment  upon  such  real  estate  to  the  extent  of  the 
debtor's  fraudulent  investment  in  it,  where,  by  reason  of  the 
nature  of  the  transaction,  no  debt,  express  or  implied,  is  created 
between  the  debtor  and  the  owner  of  the  realty.  This  rule 
was  very  aptly  formulated  and  restated  in  the  case  of  Isham  v. 
Schafer^  60  Barb.  817,  and  is  approved  in  Wait  on  Fraudulent 
Conveyances,  at  section  26. 

The  rule  in  question  was  at  first,  however,  only  reoogniied 
as  extending  to  the  realty  in  which  the  fraudulent  investment 
had  been  so  made,  and  not,  therofore,  to  the  proceeds  after  its 
sale. 

I  agree,  nevertheless,  that  the  weight  of  modern  authority 
favors  the  extension  of  the  rale  so  as  to  enable  a  judgment 
creditor  to  reach  the  proceeds  in  the  hands  of  the  owner  ol 
such  realty,  after  he  has  sold  and  conveyed  it  to  an  innocent 
purchaser.  But  one  judgment  creditor  in  such  a  case  has  no 
prior  right  or  claim  to  such  proceeds  over  another  similarly 
situated.  Where  there  aro  several  claimants  to  the  proceedS| 
a  good  case  for  a  creditor's  bill  to  adjust  the  equities  between 
them  is  prosented:  Hanna  v.  Aebker^  84  Ind.  411;  Pomeroy's 
Eq.  Jur.,  sees.  1413  et  seq.;  Wait  on  Fraudulent  Conveyances, 
sees.  60,  68. 

I  think  the  cases  of  Tosher  v.  MosSy  82  Ind.  62,  and  French 
V.  Sheplor,  83  Ind.  266,  43  Am.  Rep.  67,  were  correctly  decided 
upon  the  facts  upon  which  they  respectively  rest. 

With  these  additional  remarks,  I  concur  generally  in  the 
conclusion  announced  as  above. 


Husband  by  iMPBovnvo  Laitds  of  Wivb»  akd  EzFUffBDro  Mohit  and 
labor  thereon  voluntarily  and  without  any  agreement  for  repaymenty  gains  im 
intereit  therein  wbioh  hia  crediton  can  attach:  See  Nanee  v.  Ncmee,  ante,  pw 
178^  and  note. 
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Codes  hati  Aboushed  DiarriNcnoN  bbtwskn  Formb  or  Acnovs  at 
Law  and  Suitb  in  Egnrnr:  See  Pkreg  t.  Sabine  70  Am.  Deo.  682»  and 
note. 

AmDAYIT    IN    AtTAiQHICXMT   ICUBT    FOLLOW  StATUTORT    BOQUnUDCBfXBS 

See  note  to  ^riedenberg  y.  Pierwn,  79  Am.  Deo.  165-172. 

CONYXTANOB  07  EXSHFT  PROPXBTT  CANNOT  BS  FrAUBULSNT  AS  AGADm 

Cbxditobs:  See  Pike  v.  MUes^  09  Am.  Dea  148;  Derby  t.  Wepich,  80  Am. 
Rep.  827;  Carkoariv,  HankoM^  30 Id.  752;andnate.  A gif t from » hnslMiid 
to  his  wife  of  exempt  property  is  not  fawdnlent  sg»iiist  ereditoni  Bmg$w. 
BoUn,  66  Id.  724. 


Cornell  v.  Gibson. 

[U4  Indiana,  141J 

HvaBAND  MAT  Fbifbb  HIS  Wm  OYXB  Othkb  Gbbditobs.  He  hM  a  detr 
and  nndoabted  right  to  pay  her  a  just  debt  at  any  time^  in  money  or  in 
property,  andkndsoooQTeyedtoherisfreefromtheolaimof  anyotiiar 
ol  his 


C.  CTemaiM  and  A.  C.  demansj  for  the  appellant 
/.  S.  Frazer  and  W.  2>.  Fraur^  for  the  appellee. 

HowK,  J.  This  was  a  suit  by  appellee,  GibsoDi  plaintiff 
below,  against  William  H.  Cornell  and  the  appellant^  Sarah 
J.  Cornell,  his  wife,  as  defendants.  The  objects  of  the  suit 
were, — 1.  To  recover  the  balance  claimed  to  be  due  on  a  certain 
promissory  note  alleged  to  have  been  executed  by  defendant 
William  H.  Cornell  to  the  order  of  the  plaintiff  herein,  and 
to  that  end  (2)  to  subject  to  sale  certain  lots  particularly  de- 
scribed in  the  town  of  Pierceton,  in  Kosciusko  County. 

In  his  complaint  plaintiff  averred,  among  other  things,  that 
after  defendant  William  H.  Cornell  had  executed  the  note 
sued  on,  he  purchased  with  his  own  funds  the  lots  aforesaid  in 
such  town  of  Pierceton,  and,  with  his  own  funds,  made  lasting 
and  valuable  improvements  thereon;  that  when  he  so  pur- 
chased such  town  lots,  for  the  purpose  of  cheating,  defrauding, 
hindering,  and  delaying  his  creditors,  and  particularly  the 
plaintiff,  such  defendant  caused  such  lots  to  be  conveyed  to 
his  co-defendant,  Sarah  J.  Cornell,  who  was  then  and  since  his 
wife,  and  who  accepted  the  conveyance  of  such  real  estate 
with  knowledge  of  the  aforesaid  fraudulent  purposes  of  her 
husband  and  co-defendant,  and  did  not  pay  any  consideration 
therefor;  and  that  defendant  William  H.  Cornell  had  not,  at 
the  commencement  of  this  suit,  nor  at  the  time  such  convey- 
ance was  so  made  to  his  co-defendant,  any  property  in  his  own 
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name  Bubject  to  execution  snfficient  to  "paj  his  debts.  Where- 
fore, etc. 

The  caoBe  was  put  at  issue  and  tried  by  a  jury,  and  a  Terdici 
was  returned  finding  for  plaintiff  against  both  defendants,  and 
assessing  his  damages  against  defendant  William  H.  Cornell 
in  the  sum  of  $662.07.  Over  the  separate  motion  of  defend- 
ant Barah  J.  Cornell  for  a  new  trial  herein,  the  court  ren- 
dered judgment  against  defendant  William  H.  Cornell  for 
the  damages  assessed  as  aforesaid  and  the  costs  of  suit,  and 
decreed  the  sale  of  the  aforesaid  town  lots  to  satisfy  such 
judgment.  « 

Defendant  Sarah  J.  Cornell  alone  has  appealed  from  such 
judgment  and  decree,  and  has  here  assigned  as  error  the  over- 
ruling of  her  motion  for  a  new  trial. 

Appellant's  counsel  first  contend  that,  as  against  her,  the 
verdict  of  the  jury  was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law.  We  are  of  opinion  that  this  objec- 
tion to  the  verdict  is  well  taken,  and  must  be  sustained.  Ab 
between  appellant,  Barah  J.  Cornell,  and  the  plaintiff  herein^ 
he  had  the  burden  of  the  issues.  He  alleged,  and  it  devolved 
upon  him  to  prove  by  a  fair  preponderance  of  the  evidence, 
that  when  defendant  William  H.  Cornell  purchased  the  afore- 
said lots  in  the  town  of  Pierceton,  he,  such  defendant,  for  the 
purpose  of  cheating,  defrauding,  hindering,  and  delaying  his 
creditors,  and  particularly  the  plaintiff  herein,  caused  such 
lots  to  be  conveyed  to  his  co-defendant,  Sarah  J.  Cornell,  then 
and  since  his  wife.  Yet  plaintiff  intioduced  no  evidence  what- 
ever proving  or  tending  to  prove  that,  when  such  lots  were  so 
purchased  as  aforesaid,  the  purchaser,  William  H.  Cornell, 
caused  the  aforesaid  lots  to  be  conveyed  to  his  wife,  Sarah  J. 
Cornell,  for  the  purpose  of  cheating,  defrauding,  hindering,  or 
delaying  any  of  his  creditors,  and  certainly  not  the  plaintiff 
herein.  Not  only  so,  but  the  uncontradicted  evidence  appear- 
ing in  the  record  clearly  proved,  as  it  seems  to  us,  that  William 
H.  Cornell  caused  such  lots  to  be  conveyed  to  his  wife,  Sarah 
J.  Cornell,  and  lasting  and  valuable  improvements  to  be  made 
thereon,  in  the  execution  and  fulfillment  of  a  valid  agreement 
entered  into  between  them  some  time  before  the  date  of  the 
note  in  suit  herein,  whereby  he  agreed  that  he  would  procure 
her  a  house  and  lot  in  consideration  of  the  sum  of  eight  hun- 
dred dollars,  which  she  had  loaned  him  in  1873,  and  which  he 
had  agreed  to  pay  back  to  her  in  that  way.  The  conveyance 
of  the  lots  described  in  plaintiff's  complaint  herein,  which 
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defendant  William  H.  Cornell  caused  to  be  made  to  hiB  wife, 
Sarah  J.  Cornell,  was  dated  on  the  twenty-third  day  of  April, 
1880,  and  was  executed  upon  the  consideration  of  $250,  as  ex- 
pressed therein.  Both  William  H.  and  Sarah  J.  Cornell  were 
witnesses  on  the  trial  of  this  cause;  he  testified  that  he  did 
not  cause  the  lots  aforesaid  to  be  conveyed  to  his  wife  for  the 
fraudulent  purpose  alleged  in  plaintiff's  complaint;  and  she 
testified  that  she  accepted  the  conveyance  of  such  lots  without 
any  knowledge  whatever  of  any  such  fraudulent  purpose  on 
the  part  of  her  said  husband;  and  they  both  concurred  in  tes- 
tifying that  he  had  caused  the  lots  aforesaid  to  be  conveyed 
(o  her  in  part  payment  of  the  sum  of  money  she  had  loaned 
him  as  aforesaid. 

Upon  these  points,  the  evidence  of  defendants,  William  H. 
and  Sarah  J.  Cornell,  was  not  contradicted  by  any  other  evi- 
dence appearing  in  the  record,  and  it  shows  very  clearly,  we 
think,  that  the  conveyance  of  the  town  lots,  described  in 
plaintiff's  complaint,  was  not  fraudulent,  and  gave  her  good 
title  to  such  lots,  free  from  the  claim  of  plaintiff  herein  or  of 
any  other  creditor  of  her  said  husband.  It  is  shown  by  the 
evidence  that  defendant  William  H.  Cornell  was  justly  in- 
debted to  his  wife,  Sarah  J.  Cornell,  as  well  as  to  the  plaintiff 
herein,  and  that  in  purchasing  the  lots  aforesaid  and  causing 
them  to  be  conveyed  to  his  wife,  and  in  making  lasting  and 
valuable  improvements  thereon,  with  his  own  funds,  he  was 
simply  giving  a  preference  to  his  wife  over  his  other  creditors, 
in  Uie  application  of  his  funds  to  the  payment  of  his  debts. 
The  preference  thus  given  was  neither  fraudulent  nor  illegal. 
The  husband  had  a  clear  and  undoubted  right  to  pay  the  debt 
to  his  wife  at  any  time,  in  money  or  in  property,  and  to  prefer 
his  wife  over  other  creditors  in  so  doing.  ''She  was  the  credi- 
tor of  her  husband  for  the  money  loaned,  and  as  much  entitled 
to  payment  as  if  she  had  been  a  feme  eoW^:  Kyger  v.  F.  Hull 
8KH  Co.j  84  Ind.  249;  BroohviUe  Nat.  Bank  v.  Kimble,  76  Id. 
196;  Sedgwick  Y.  Tucker,  90  Id.  271;  Dice  v.  Irvin,  110  Id.  561, 
and  authorities  cited;  Hill  v.  Bowman,  85  Mich.  191;  Jordan 
V.  White,  88  Id.  253. 

For  the  reasons  given,  we  are  of  opinion  that  the  verdict  of 
the  jury,  as  against  appellant,  Sarah  J.  Cornell,  is  not  sus- 
tained by,  but  is  in  direct  conflict  with,  the  evidence  in  the 
record,  and  that,  for  this  cause,  her  separate  motion  for  a  new 
trial  ought  to  have  been  granted.  Some  other  causes  assigned 
for  a  new  trial  are  discussed  by  counsel,  but  these  we  need  not 
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and  do  uot  now  consider.  It  was  error  to  overrule  the  sep- 
arate motion  of  appellant,  Sarah  J.  Cornell,  for  a  new  trial 
herein. 

The  judgment  against  defendant  Sarah  J.  Cornell  is  re- 
versed, with  costs,  and  the  cause  is  remandedi  with  instmo- 
tions  to  sustain  her  motion  for  a  new  trial,  and  fx  farther 
proceedings  in  accordance  with  this  opinion. 


HUBBAVD  MAT   F&XIBE  BIB  WlIB  OVKB  OtHSB  OESWTOBSI   Bm 

wader  V.  Bnoia^  88  Am.  Dbo.  56^  58. 


Babton  v.  Thb  Entbbpbibb  Loan  and  Building 

AfiSOOIATION. 
[U4  iimxAVA,  mi 

BmLDUICI  A— nmAffmt  OAWIOT   DiBBOLVB  TSSMUT  BT  US   OWV   RaOUTDDUr 

withoat  the  consent  of  aU  the  Bbare-^oldeni^  wfaflM  tiie  srtielet  of  mmh 
oiatioii  do  not  anihorize  the  corporation  to  dose  its  aTiiUmoe  abort  of 
eight  years  unless  all  stock  is  redeemed  at  its  Talve^  and  that  period  haa 
not  elapsed  nor  the  stock  been  all  redeemed. 
BaonvBB  oj  Bunjinro  AssooiATioiir  wn.L  not  tm  AvFonmD  where  there 
are  no  assets  to  bedistribnted^  and  where  all  the  aharo-holdera  agreed  that 
adTancements  of  money  made  to  members,  where  they  took  the  same 
and  paid  all  dnes  and  interest^  should  be  theirs  absolntoly«  and  if  they 
agreed  to  take  the  money  advanoed  to  them  in  foil  for  their  atock,  they 
should  not  be  required  to  pay  back  money  adTanoed,  then  mortgagea 
taken  for  money  so  adTanoed  oannot  be  entooed,  and  thsve  are  no  aa- 
aets  to  be  distributed. 

/.  T.  Alexander^  J.  if.  Hatfidd^  W.  O.  Sayre^  and  M.  Oood^ 
for  the  ai^llant. 

A.  He88f  C.  CowgiUy  H.  B.  Shivdey^  aiid  C.  E.  CotogiUy  for 
the  appellee. 

Elliott,  J.  The  appellee  is  an  incorporated  Bnilding, 
Loan  Fund,  and  Savings  Association^  existing  under  articles 
of  association  filed  on  the  thirty-first  day  of  July,  1879.  Ar- 
ticle 4  of  the  organic  instrument  proTides  that  "this  associa- 
tion shall  continue  in  operation  eight  years,  unless  the  funds 
of  the  association  shall  be  sufficient  to  pay  all  its  debts,  and 
to  redeem  all  its  stock  in  a  shorter  time.''  One  thousand  shares 
of  stock  were  issued,  and  all  redeemed  before  July  18, 1887, 
except  thirty-eight  The  appellee  was  the  owner  of  one  of 
these  shares.  On  the  eighteenth  day  of  July,  1887,  a  resolu- 
tion was  passed  declaring  the  corporation  dissolved.     This 
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resolation  recites  that  there  was,  at  that  time,  $399.83  in  the 
hands  of  the  treasurer,  and  it  made  provision  for  dividing  that 
sum  among  the  thirty-eight  share-holders  whose  stock  had 
not  been  redeemed.  These  share-holders  had  made  ninety-six 
monthly  payments  of  one  dollar  on  each  share.  Under  the 
arrangement  proposed  by  the  resolution,  the  appellant  would 
receive  $10.53  as  his  share  of  the  assets  of  the  corporation, 
while  the  holders  of  the  redeemed  shares,  those  who  had  re- 
ceived loans  on  their  stock,  would  each  receive  $142.67. 

The  appellant's  position  is,  that  the  resolution  declaring  the 
corporation  dissolved  was  nugatory,  and  that  it  must  continue 
in  existence  until  its  business  is  wound  up  as  the  statute  pro- 
vides. 

We  concur  with  the  appellant  in  the  opinion  that  the  arti* 
cle  we  have  copied  from  the  articles  of  association  did  not 
authorize  the  corporation  to  close  its  existence  short  of  eight 
years,  unless  all  stock  was  redeemed  at  its  value.  We  think 
it  clear  that  the  corporation  could  not  dissolve  itself  by  its 
own  resolution  until  that  period  had  expired,  unless  all  the 
share-holders  consented  to  the  dissolution.  The  charter  of 
the  corporation  is  embodied  in  the  articles  of  association,  and 
those  articles  cannot  be  changed  without  the  unanimous  con- 
sent of  share-holders  who  have  vested  rights:  Bergman  v.  SU 
Paul  etc.  Assoc.f  29  Minn.  275;  Endlich  Law  of  Building 
Associations,  sec.  479.  We  conclude  without  hesitation  that 
the  resolution  of  July  18th  was  not  effective. 

A  further  question  remains:  Does  the  complaint  entitle  the 
appellant  to  a  receiver?  If  there  are  no  assets  except  those 
which  it  is  proposed  to  distribute  to  the  appellant  and  the 
other  thirty-seven  share-holders  to  whom  money  has  not  been 
advanced,  a  case  is  not  made  for  the  appointment  of  a  re- 
ceiver. Whether  there  are  such  assets  depends  upon  the 
character  of  the  mortgages  taken  for  money  advanced  to 
share-holders.  If  the  mortgages  are  regarded  as  made  to  se- 
cure loans  which  those  share-holders  can  be  compelled  to  pay, 
then  there  are  assets  which  should  be  made  available  and  dis- 
tributed. If  they  are  not  loans,  and  not  collectible,  then  there 
are  no  assets  to  be  distributed,  and  there  is  no  necessity  for 
appointing  a  receiver.  To  determine  this  question,  it  is  neces- 
sary to  examine  the  statute  and  the  plan  upon  which  the 
business  was  conducted  under  the  by-laws  of  the  corporation. 
The  statute  provides  that  loans  may  be  made  to  share-holders 
at  a  rate  of  interest  not  exceeding  ten  per  centum  per  annum; 

Am.  St.  Rsf.,  Vol^  V.^80 
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that  the  money  shall  be  offered  in  open  meeting,  and  awarded 
to  the  share-holder  bidding  the  highest  premium.  It  also  pn^ 
vides  that  the  by-laws  shall  prescribe  the  manner  of  award* 
ing  loans,  and  the  rate  of  interest:  R.  S.  1881,  sec.  3416. 

Under  the  by-laws  adopted,  this  corporation,  from  the. time 
of  its  organisation^  as  the  verified  answer  avers,  pursued  this 
plan:  at  each  monthly  meeting  ^'the  money  in  the  treasury 
was  put  up  at  auction  with  respect  to  preference  in  advance* 
ments,  and  whoever  at  such  auction  was  willing  to  make  the 
greatest  discount  to  the  association,  or  to  take  at  the  time  the 
least  amount  of  money  per  share  for  the  interest  that  other- 
wise he  might  have  at  the  end  of  its  term  in  the  association's 
assets, — he  to  continue  to  the  end  of  the  association  in  paying 
the  prescribed  dues  and  interest  upon  his  shares  of  stock  on 
the  sum  recoverable  in  full  of  each  future  payment  of  interest, 
as  authorized  by  sections  1  and  2  of  article  14,  as  amended, 
of  the  by-laws, — was  to  receive  such  money.  The  amount  so 
paid,  provided  he  kept  up  his  dues,  met  such  assessments  as 
aforesaid,  or  paid  out  as  provided  for  in  sections  1  and  2,  as 
amended,  of  article  JL4  of  the  by-laws,  being  his  absolutely, 
and  he  surrendering  in  consideration  thereof  the  interest  that 
otherwise  he  might  have  received  in  the  said  association  as- 
sets." 

It  is  also  alleged  that  all  the  stockholders  agreed  to  this 
arrangement. 

This  answer  is  by  no  means  a  model  pleading,  for  it  is  con* 
fused  and  obscure,  but  we  think  it  shows  with  reasonable 
certainty  that  the  share-holders  all  agreed  that  the  members 
who  took  the  money  and  paid  dues  and  interest,  and  agreed 
to  take  the  money  advanced  to  them  in  full  for  their  stock, 
should  not  be  required  to  pay  back  the  money  advanced.  Upon 
this  theory,  it  must  be  held  that  there  were  no  assets  for  dis- 
tribution, except  the  money  in  the  treasury  which  the  asso- 
ciation proposed  to  distribute:  Lister  v.  Log  Cabin  etc.  Assoe.^ 
38  Md.  115;  Endlich's  Law  of  Building  Associations,  sees.  160, 
note,  440,  492. 

We  do  not  decide  what  would  be  the  rule  if  no  such  agree- 
ment had  been  made  as  the  answer  alleges  was  made;  nor  do 
we  decide  what  would  be  the  effect  of  such  an  agreement  not 
acquiesced  in  by  all  the  share-holders.  We  decide  the  case 
made  by  the  record,  and  do  not  go  beyond  it  AH  that  the 
record  requires  us  to  decide  is,  that  as  there  were  no  assets, 
the  appellant  was  not  entitled  to  have  a  receiver  appointed: 
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Caoon  y.  Sddner^  77  Va.  293,  and  cases  eited;  Hagerman  y. 
Ohio  Bmlding  etc.  Amsoc.^  25  Ohio  St  186. 
Judgment  affirmed. 

DnflOLUTiDV  OF  Bunj>nro  ahd  Loav  AaocuTKon  is  oonndmd  in  the 
note  upon  the  Uw  oonoemiiig  saoh  nwodstiow  to  MobeHtcm  r,  HcmtttUad 
<^CWm  eO  Am.  Dm.  16S»  166. 


Eads  V.  Bbthebfobd. 

[114  IlTDIAV A,  STSwl 

Zax  Lmr  is  vov  DaraBonD  hob  Tazb  Intaliosassd  bj  the  BMtliod  ia 

wldoli  the  owner's  nam«  is  entered  on  the  tax  dnplioKte^  espeoislly  where 

snoh  error  or  inaocaraoy  is  slight. 
TnrAHT  or  OoiofON  mat  Ooicpbl  Cojmteibutioh  ibom  Co-ibhihtb  fob 

THKB  Shabs  of  Tazb  rigfatfolly  paid  by  him  npon  an  entire  traet  of 

land  which  had  deeoended  to  all  as  heirs. 

A.  EUiion  and  H.  D.  Thompaonj  for  the  appellant. 
F.  A.  Walker  and  E.  P.  SchlaUfj  for  the  appellees. 

EluotTi  J.  The  appellant  alleges  in  his  complaint  that^ 
in  the  year  1865,  Burkett  Eads  died,  the  owner  of  the  real 
estate  in  controversy;  that  he  left  as  his  heirs  the  appellant 
and  Letha  A.  Retheiford;  that,  in  the  year  1874,  Letha  A. 
Retherford  died,  the  owner  of  one  half  the  real  estate  of  which 
Burkett  Eads  had  died  seised;  that  the  land  was  entered  on 
the  duplicate  for  taxation  in  the  name  of  Burkett  Eads's 
heirs;  that  partition  of  the  land  has  never  been  made;  that 
the  appellant,  since  1867,  has  been  compelled  to  pay  taxes 
on  the  entire  tract  of  land,  and  to  redeem  from  tax  sales;  that 
the  amount  paid  by  him  is  $172.65.  Prayer  that  the  plaintiff 
be  adjudged  to  have  a  lien  on  the  land  for  the  taxes  and  inter- 
est, and  that  his  lien  be  foreclosed,  and  judgment  awarded 
him. 

The  taxes  were  not  invalidated  by  the  method  in  which  the 
owner's  name  was  entered  on  the  duplicate.  An  error  in  list- 
ing the  taxes  does  not  destroy  the  lien  nor  relieve  the  owner 
from  paying  them.  Persons  who  own  land  are  chargeable 
with  knowledge  that  it  is  liable  to  taxation;  and  if  they  ne* 
gleet  to  pay  what  they  know  it  is  their  duty  to  pay,  they  can« 
not  escape  liability  on  the  ground  of  some  error  or  inaccuracy 
in  naming  the  owners;  at  all  events,  not  upon  such  an  inac* 
curacy  as  that  shown  by  the  complaint.    The  authorities  settle 
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this  question:  Noble  v.  City  of  IndianapcUs^  16  Ind.  606,  and 
cases  cited;  Sloan  v.  SeweUj  81  Id.  180;  Jenkina  v.  iZtca,  84  Id. 
842;  Carr  v.  State,  108  Id.  548,  and  cases  cited. 

There  was  therefore  a  valid  lien  against  the  land,  which  the 
appellant,  as  the  owner  of  an  undivided  part  of  it,  had  a  right 
to  pay;  and  the  only  question  is.  Can  he  rightfully  call  upon 
his  co-tenants  to  contribute?  The  question  here  is  not,  as 
counsel  suppose,  whether  one  tenant  in  common  can  acquire 
a  title  through  a  sale  of  the  land  owned  in  common  for  taxes, 
but  whether  he  can  compel  his  co-tenants  to  pay  their  share 
of  the  taxes.  The  case  of  Page  v.  WebOer,  8  Mich.  263, 77  Am. 
Dec.  446,  is  therefore  not  in  point. 

The  general  rule  undoubtedly  is,  that  one  tenant  who  haa 
paid  an  encumbrance  may  compel  contribution  from  bis  co- 
tenants:  1  Story's  Eq.  Jur.,  sec.  505;  Freeman  on  Co-tenancy, 
sees.  822, 512.  This  is  a  sound  and  salutary  rule,  and  we  can- 
not conceive  why  it  should  not  apply  to  this  case,  for  the  taxes 
were  a  burden  on  the  land  from  which  it  could  be  relieved  only 
by  payment.  Judge  Cooley  does  apply  the  general  rule  to  such 
cases  as  this,  for  he  says:  '^Each  tenant  in  common  is  bound 
to  pay  the  tax  on  his  ovm  interest;  but  if  one  is  compelled  to 
pay  upon  all,  he  may  charge  the  interest  of  his  co-tenant  with 
the  proportionate  part  which  such  co-tenant  should  have  paid  ": 
Cooley  on  Taxation,  2d  ed.,  467. 

It  may  perhaps  be  true  that,  under  our  statute,  the  appel- 
lant might  have  elected  to  pay  the  taxes  on  his  undivided 
half  of  the  land,  but  he  was  not  bound  to  pursue  this  course. 
He  had  a  right  to  pay  all  the  taxes,  and  prevent  a  sale  of  any 
part  of  the  land.  Taking  all  the  sections  of  the  statute  to- 
gether, the  reasonable  construction  is,  that  one  to  whom  land 
descends  jointly  with  other  heirs  may  either  pay  the  taxes 
due  on  his  undivided  interest  in  the  land,  or  he  may  pay  all 
the  taxes  and  enforce  contribution.  Either  this  construction 
must  be  adopted,  or  many  clear  provisions  of  the  statute  be 
overthrown.  Section  6821,  Revised  Statutes  1881,  may  be 
taken  as  an  example  of  other  similar  provisions  scattered 
through  our  voluminous  and  confused  revenue  laws.  In  that 
section  it  is  written:  '*  Each  heir  or  devisee  shall  be  liable  for 
the  whole  of  such  tax,  and  shall  have  a  right  to  recover  of 
the  other  heirs  or  devisees  their  respective  proportions  thereof, 
when  paid  by  him,  and  interest  thereon;  and  the  lien  for  the 
proportion  of  taxes  paid  on  the  different  shares  of  the  land 
shall  vest  in  the  person  who  pays  the  taxes."     It  is  very  clear, 
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therefore,  that  neither  the  statute  nor  the  general  rule  of  law 
gives  any  support  to  the  appellee's  claim  that  the  appellant  la 
a  mere  volunteer. 

Whether  the  complaint  does  or  does  not  claim  too  much 
interest,  or  whether  it  does  or  does  not  claim  for  taxes  barred 
by  the  statute  of  limitations,  are  questions  not  presented;  for, 
as  the  complaint  entitles  the  plaintiff  to  some  part  of  the  re* 
lief  prayed,  and  in  the  form  it  is  demanded,  it  is  suflScient  to 
repel  a  demurrer:  Baylesa  v.  Olenn,  72  Ind.  5. 

Judgment  reversed. 

lanauLABniBs  nr  AssnsMiBnn  OxnouixT:  Bee  note  to  Ftopk  v.  A|f» 
mmr,  76  Am.  Deo.  027-684. 

Omkbisutioii  anwam  Oo-nouxTS  voa  TAzas  PiiDt  Koto  to  CbrI  t« 
Watt^  05  Am.  Deo.  767. 


Hbnby  v.  Hbbb. 

ril4  IBDIAIU,  9D8w1 

Themm  oav  aa  No  Baiouuiiioh  of  Fobosd  FBomBMiBr  Kora  whioh 
be  bold  binding  upon  panon  wbote  name  waa  f ocgod.  in  tiio  aboeaoo  of 
an  estoppel  inpait,  or  without  a  new  eoneideration  for  tbe  promifo. 

lUronoATioN.  —  Iv  Cms  Who  Assuus  to  Aot  as  Aoxht  Sionb  ANornxa 
Pabtt'b  KiOix  under  pretenae  or  oolor  of  aathorityy  latifioation,  under- 
staiidingly,  either  by  an  ezpren  promise  to  pay  or  by  aeoepting  a  ohat* 
tel  mortgage  as  indemnity,  would  be  equiTalent  to  preyiona  authority. 

BisxnoAxioN  WmoH  tbb  Law  Iimiu>icm  Relates  Only  to  Suoh  Aois 
aa  dearly  appear  to  have  been  done  in  violation  of  a  eriminal  statute^ 
the  motive  of  the  ratifying  party  being  presumably  the  eonoealment  of 
the  orime  or  the  suppression  of  its  prosecution. 

UVAimOBIZED  SlGXTATUBE  TO  NOES.  — V^HSBE  TBB  AOT  KaTIHID  IS  OF  AV 

AxBiQUOUB  CHABAOTEBy  and  may  aa  well  be  attributed  to  a  mistakea 
assumption  of  authority  as  to  a  purpose  to  commit  a  crime,  public  policy 
does  not  forbid  the  adoption  or  ratification  of  the  aot;  nor  can  it  be  said 
to  be  without  coosideratioa  where  indemnity  has  been  accepted. 


B.  Conner^  H.  L,  Frosty  and  /.  J.  Little^  for  the  appellants. 
/.  F.  ifcKee  and  D.  W.  McKeej  for  tbe  appellee. 

MrroHBLL,  C.  J.  This  was  a  suit  by  Nicholas  Heeb  againsfc 
Henry  Heeb,  John  F.  Schonert,  and  James  D.  Henry,  to  re- 
oorer  the  amount  of  two  promissory  notes  signed  by  Heeb  and 
Schonert,  who  were  partners,  as  principals,  and  by  James  D. 
Henry  as  surety. 

The  controversy  is  between  the  plaintiff  and  the  appellant 
Henry,  and  relates  ezclusiYely  to  the  note  described  in  tht 
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Becond  paragraph  of  the  complaint,  the  execution  of  which 
Henry  denied  under  oath.  To  the  denial  of  the  latter,  the 
plaintiff  replied,  in  substance,  that  the  defendant,  after  hay* 
ing  obtained  full  knowledge  that  the  plaintiff  held  the  note  in 
controversy,  ratified  and  confirmed  the  same,  and  promised  to 
|Miy  it,  and  accepted  a  chattel  mortgage  covering  the  partner- 
ship property  of  Heeb  and  Schonert,  the  principal  debtors,  as 
indemnity  against  any  liability  which  might  exist  on  account 
of  his  having  become  surety  on  the  note.  This  was  held  to  bo 
a  suflScient  reply. 

While  there  was  much  evidence  tending  to  prove  that  the 
signature  of  Henry,  as  it  appeared  on  the  note,  was  his  genu- 
ine signature,  there  was  also  evidence  tending  to  prove  thai  it 
was  not  genuine.  The  extent  to  which  the  evidence  went  in 
that  regard  was  to  affirm  the  genuineness  of  the  signature  on 
the  one  hand,  and  to  deny  it  on  the  other.  There  was  no  evi- 
dence tending  to  incriminate  any  particular  person,  or  directly 
pointing  to  any  one  as  having  perpetrated  the  crime  of  forgery 
in  respect  to  the  appellant's  signature.  Besides,  there  was 
evidence  which  tended  to  show  that  one  of  the  principal 
makers  of  the  note  had,  with  the  appellant's  consent,  filled 
out  blank  notes,  which  had  been  previously  signed  by  the  lat- 
ter as  surety,  and  upon  which  the  firm  subsequently  obtained 
loans  of  money. 

The  appellant  testified  that  he  neither  signed  nor  authoi^ 
ized  any  one  to  sign  his  name  to  the  note,  ^'to  the  best  of  his 
knowledge." 

There  was  some  evidence  tending  to  show  that  Henry 
recognized  the  validity  of  the  note,  and  his  liability  to  pay 
it,  and  that  he  had  knowledge  of  the  execution  of  a  chat- 
tel mortgage  by  Schonert  in  the  firm  name  to  secure  him 
and  other  creditors  of  the  firm,  and  that  the  note  in  suit 
was  one  of  the  claims  mentioned  in  the  mortgage  as  having 
been  signed  by  Henry  as  surety  for  Heeb  and  Schonert 

Relevant  to  the  issue  made  by  the  plea  of  non  est  factum^ 
and  the  reply  thereto,  and  to  the  evidence  pertaining  to  that 
feature  of  the  case,  the  court  instructed  the  jury,  in  sub- 
stance, that  if  the  appellant,  after  having  obtained  ftill  knowl- 
edge upon  the  subject  of  whether  or  not  he  executed  the  note, 
ratified  and  confirmed  the  same,  and  promised  to  pay  it,  he 
would  be  liable  for  the  amount  thereof.  The  judgment  was 
favorable  to  the  plaintiff  below.  The  ruling  on  the  demurrer 
to  the  reply,  and  the  giving  the  above  instruction,  are  com* 
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plained  of  as  causes  for  a  reversal  of  the  judgment.  The 
reply  and  the  instruction  present  substantially  the  same 
question. 

It  does  not  appear  that  the  promise  of  the  appellant  in- 
duced the  plaintiff  to  change  his  position  in  any  manneri  or 
that  in  reliance  thereon  he  surrendered  any  right  or  benefit 
whatever.  There  is,  therefore,  no  element  of  estoppel  in  the 
case  as  presented  either  in  the  pleading  or  in  the  instruction 
of  the  court. 

The  appellant  contends  that  a  person  whose  name  has  been 
forged  to  a  note  cannot  ratify  or  adopt  the  criminal  act,  so  as 
to  become  bound,  unless  facts  have  intervened  which  create 
an  estoppel,  and  preclude  him  from  setting  up  as  a  defense 
that  his  signature  is  not  genuine.  There  appears  to  be  an 
irreconcilable  conflict  in  the  decisions  of  the  courts  of  last 
resort  on  this  question.  Thus  in  Wellington  v.  Jaehon^  121 
Mass.  157,  the  supreme  judicial  court  of  Massachusetts,  fol- 
lowing its  earlier  decisions,  held  that  one  whose  signature  had 
been  forged  to  a  promissory  note,  who  yet,  with  knowledge 
of  all  the  circumstances,  and  intending  to  be  bound  by  it, 
acknowledged  the  signature,  and  thus  assumed  the  note  as  his 
own,  was  bound  to  the  same  extent  as  if  the  note  had  been 
signed  by  him  originally,  without  regard  to  whether  or  not  his 
acknowledgment  amounted  to  an  estoppel  in  paia:  Oreenfidd 
Bank  y.  CraftSy  4  Allen,  447;  BaHUtt  v.  Tucker^  104  Mass. 
886  (841);  6  Am.  Bep.  240.  To  the  same  effect  is  H^ner  v. 
Vandolahy  62  HI.  488;  14  Am.  Rep.  106;  Fitzpatrich  y.  Schod 
Commisaioneray  7  Humph.  224;  46  Am.  Dec.  76. 

There  are  other  cases  which,  while  seeming  to  lend  support 
to  the  doctrine  that  a  forged  signature  miay  be  ratified,  never- 
theless turn  upon  the  proposition  that  the  holder  of  the  note 
bad  in  some  way  acted  in  reliance  upon  the  promise  or  ad- 
mission of  the  person  whose  name  appeared  on  the  note,  or 
that  the  latter  had  received  or  participated  in  the  considera- 
tion for  which  the  note  had  been  given,  and  was  therefore 
estopped  to  deny  the  genuineness  of  his  signature.  Still  other 
decisions  depend  upon  principles  which  distinguish  them  from 
•cases  involving  the  doctrine  of  ratification  or  adoption  of  forged 
instruments  purely:  Ccueo  Bank  v.  Keene^  63  Me.  108;  Fonyth 
V.  Day,  46  Id.  176;  Owner  v.  Pavl^  41  N.  H.  24;  77  Am.  Dec. 
768;  Woodruff  \.  Mwnroey  88  Md.  146;  Union  Bank  v.  Middle- 
brookf  88  Conn.  96;  Livings  v.  TTtfer,  82  111.  887;  Commercial 
Bank  v.  Warren,  16  N.  Y.  677;  Croui  v.  De  WW/,  1  R.  I.  898; 
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MeKenzie  y.  Britiah  Linen  Co.^  L.  R.  6  App.  Cas.  82;  ForaytiW 
▼.  Banta^  5  Bosh,  548. 

It  is  a  well-established  role  of  law  that  if  one,  not  assuming 
to  act  for  himself,  does  an  act  for  or  in  the  name  of  another 
upon  an  assumption  of  authority  to  act  as  the  agent  of  tho 
latter,  even  though  without  any  precedent  authority  whatever, 
if  the  person  in  whose  name  the  act  was  performed  subee* 
quently  ratifies  or  adopts  what  has  been  so  done,  the  ratifica- 
tion relates  back  and  supplies  original  authority  to  do  the  act. 
In  such  a  case  the  principal  is  bound  to  the  same  extent  as  if 
the  act  had  been  done  in  the  first  instance  by  his  previous  au- 
thority,  and  this  is  so  whether  the  act  be  detrimental  to  the 
principal  or  to  his  advantage,  or  whether  it  be  founded  in  tort 
or  contract  The  reason  is,  that  there  was  an  open  assumption 
to  act  as  the  agent  of  the  party  who  subsequently  adopted  the 
act.  The  agency  having  been  knowingly  ratified,  the  ratifiea- 
tion  becomes  equivalent  to  original  authority:  Wihon  v.  Tumr 
man^  6  Man.  &  G.  286;  Smith  v.  TVam^I,  68  Iowa,  488.  So, 
if  a  contract  be  voidable  on  account  of  fraud  practiced  on  one 
party,  or  if  for  any  reason  it  might  be  avoided,  yet  if  the  party 
having  the  right  to  avoid  the  contract,  being  fully  informed, 
deliberately  confirms  or  ratifies  it,  even  though  tMs  be  done 
without  a  new  consideration,  and  after  acts  have  been  done 
which  would  have  released  the  person  afiected,  the  party  thus 
ratifying  is  thereby  precluded  from  obtaining  the  relief  beoth« 
erwise  might  have  had:  WiUiams  v.  Baydy  75  Ind.  286. 

The  ratification  or  adoption  of  a  forged  instrument,  or  of  a 
contract  which  is  prohibited  by  law,  or  made  in  violation  of  a 
criminal  statute,  involves  altogether  difibrent  principles.  One 
who  commits  the  crime  of  forgery  by  signing  the  name  of 
another  to  a  promissory  note  does  not  assume  to  act  as  the 
agent  of  the  person  whose  name  is  forged.  Upon  principle, 
there  would  seem  to  be  no  room  to  apply  the  doctrine  of  rati- 
fication or  adoption  of  the  act  in  such  a  case.  Where  the  act 
done  constitutes  a  crime,  and  is  committed  without  any  pre- 
tense of  authority,  it  is  difficult  to  understand  how  one  who  is 
in  a  sense  the  victim  of  the  criminal  act  may  adopt  or  ratify 
it,  so  as  to  become  bound  by  a  contract  to  which  he  is  to  all 
intents  and  purposes  a  stranger,  and  which  as  to  him  was  con» 
ceived  in  a  crime  and  is  totally  without  consideration.  As  has 
been  well  said,  it  is  impossible  in  such  a  case  to  attribute  any 
motive  to  the  ratifying  party  but  that  of  concealing  the  crime 
and  suppressing  the  prosecution;  "for  why  should  a  man  pay 
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money  without  consideration  when  he  himself  had  heen 
wronged,  unless  constrained  by  a  desire  to  shield  the  guilty 
party?" 

The  distinction  made  in  many  well-considered  cases  seems 
to  be  this:  Where  the  act  of  signing  constitutes  the  crime  of 
forgery,  while  the  person  whose  name  has  been  forged  may  be  es- 
topped by  his  admissions,  upon  which  others  may  have  changed 
their  relations  from  pleading  the  truth  of  the  matter  to  their 
detriment,  the  act  from  which  the  crime  springs  cannot,  upon 
considerations  of  public  policy,  be  ratified  without  a  new  con- 
sideration to  support  it:  Shisler  v.  Vandike,  92  Pa.  St  447;  87 
Am.  Rep.  702;  McEugk  v.  County  of  Schuylkill^  67  Pa.  St.  891; 
Workman  y.  Wright^  88  Ohio  St.  405;  81  Am.  Rep.  646,  and  note; 
Owsley  V.  PhUipSj  78  Ky.  517;  Brooke  v.  flboJfe,  24  L.  T.  84;  2 
Daniel  on  Negotiable  Instruments,  1851,  1858;  2  Randolph 
on  Commercial  Paper,  sec.  629. 

In  a  case  of  a  known  or  conceded  forgery,  we  are  unable  to 
discover  any  principle  upon  which  a  subsequent  promise  by 
the  person  whose  name  was  forged  can  be  held  binding  in 
the  absence  of  an  estoppel  in  paiSf  or  without  a  new  consid- 
eration for  thC'  promise:  Workman  y.  Wright^  mipra;  Owsley  v. 
FhUipSj  supra. 

Notwithstanding  the  elaborate  argument  of  counsel,  our  con- 
clusion is,  that  neither  the  reply  nor  the  instruction  as  applied 
to  the  evidence  in  the  case  before  us  presents  the  question  of 
the  ratification  of  a  forged  instrument. 

The  case  was  contested  upon  the  one  side  on  the  theory  that 
the  signature  to  the  note  was  the  appellant's  genuine  signa- 
ture. There  was  no  question  of  forgery  involved  in  the  case. 
There  was  no  evidence  pointing  to  the  crime  of  forgery  on  the 
part  of  any  one.  The  question  was,  whether  the  note  had  been 
signed  by  the  appellant,  or  by  some  one  duly  authorized  by 
him.  For  anything  that  appears  either  in  the  reply  or  in  the 
evidence,  it  may  as  well  be  assumed,  if  the  appellant's  name 
was  not  signed  by  himself,  that  it  was  signed  by  another  un- 
der pretense  of  authority. 

As  we  have  seen,  if  the  appellant's  name  was  signed  by  some 
one  who  assumed  to  act  as  his  agent,  or  under  pretense  or  color 
of  authority,  ratification,  understandingly,  either  by  an  ex- 
press promise  to  pay,  or  by  accepting  a  chattel  mortgage  as  in- 
demnity, would  be  equivalent  to  previous  authority. 

The  ratification  which  the  law  interdicts  relates  only  to  such 
acts  as  clearly  appear  to  have  been  done  in  violation  of  a  crim- 
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inal  BtatutOy  the  motive  of  the  ratifying  party  being  presumably 
the  concealment  of  the  crime  or  tiie  suppression  of  its  prose- 
cution. Where,  however,  as  in  the  present  ease,  the  act  rati* 
fied  is  of  an  ambiguous  character,  and  may  as  well  be  attributed 
to  a  mistaken  assumption  of  authority  as  to  a  purpose  to  com- 
mit a  crime,  public  policy  does  not  forbid  the  adoption  or  rati- 
fication of  the  act;  nor  can  it  be  said  to  be  without  consideratiooi 
especially  where,  as  in  the  present  case,  indemnity  has  been 
accepted. 

These  conclusions  lead  to  an  affirmance  of  the  judgment. 
Judgment  affirmed,  with  costs. 


PowKE  OF  Phihozpal  TO  RATDTr  CsnosAJL  AoT.-  ^Thon  m  esrtafai  aoto 
which  cannot  be  legally  delegated  to  an  agent  to  pert drm,  eiidi  as  acts  to  be 
done  in  yioUtion  of  law,  or  which  would  oontrayene  pablio  policy,  and  which 
woald  amount  to  crimes  against  the  state.  Therefore,  sinoe  snch  acts  cannot 
be  lawfully  delegated,  it  necessarily  and  logically  follows  that  th^y  cannot^ 
as  snch  illegal  acts,  be  ratified:  Oreenhood  on  Pablio  Policy,  210,  mle  197; 
Mechem  oa  Agency,  ed.  1889,  sees.  20  et  seq.,  115;  and  this  mle  is  strictly 
in  keeping  with  the  decision  in  the  principal  case.  Bat  in  the  application  of 
any  general  rale  to  the  specifio  crime  of  forgery,  there  is  an  apparently 
irreconcilable  conflict  of  aathority;  we  say  apparently,  beoanse  there  are 
comparatively  few  cases.  Tlioee  cited  in  the  principal  case^  in  the  note  to 
Worbman  r,  Wright,  31  Am.  Bep.  M9,  and  in  this  note^  oonstitate  nearly,  if 
not  all,  the  important  cases  of  value  npon  this  sabject,  in  which  the  exact 
qaestion  indicated  has  been  considered;  and  in  addition,  this  apparent  con- 
flict is  confined  to  a  mnch  more  limited  namber  of  cases^  via.,  to  those  in 
which  there  is  no  argument  of  the  principles  involved,  bat  simply  bare  dieiou 
Outside  of  these  last,  there  is  no  irreoon^able  oonfiict  as  to  the  law.  In  the 
several  states,  where  there  has  been  a  sufficient  argument  of  the  question  to 
discover  what  principles  the  court  has  considered  to  have  been  involved,  we 
find  the  weight  of  authority  to  be  that  one  whose  name  has  been  forged  can 
ratify  the  act  so  as  to  be  holden:  fftfmr  v.  FoiidolaA,  62  BL  483;  U  Am. 
Bep.  106;  Commerdal Bank r.  Warren,  15 K.  T.  677;  Oravene»y.  OUBkm,  68 
Mo.  28;  Dow's  Ex?r  v.  Spenny*»  Bx*r,  29  Id.  386;  Harper  v.  Devene,  10  La. 
Ann.  724;  WelUngtim  v.  Jadwn,  121  Mass.  157;  Fortyihe  v.  BoiUa,  5  Bush, 
547;  and  also  in  other  states,  whose  decisions  are  hereinafter  specially  noted. 

In  England,  Brooke  v.  Hook,  L.  B.  6  Ex.  89,  31  Am.  Bep.  550,  which  is  a 
leading  case  and  decides  that  a  forgery  is  incapable  of  ratification,  has  not, 
so  far  as  we  can  ascertain,  been  directly  overruled;  although  in  MeKemte  v. 
BrUieh  Linen  €h.,  6  L.  B.  App.  G.  82^  while  the  court  refused  to  hold  that 
there  was  a  ratification  where  the  holder  of  forged  paper  had  not  been  in* 
duced  to  alter  his  position  by  reason  of  the  silenoe  or  admiiim'ons  of  the  party 
whose  signatore  was  lozged,  yet  it  held  that  a  person  ooald  not^  when  he 
knew  that  his  signature  was  forged,  stand  by  and  permit  a  bank  to  alter  its 
position  to  its  injury;  but  the  court  (Id.  99)  says:  "I  wish  to  guard  agaiost 
being  supposed  to  say  that  if  a  document  with  an  unanthorked  signature 
was  uttered  under  sndi  ciroumstanoes  of  intent  to  defraud  that  it  amonnted 
to  the  crime  of  f orgeiy,  it  is  in  the  power  of  the  person  whose  name  was 
forged  to  ratify  it  so  as  to  make  a  defsnse  for  the  forger  against  a 
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charge;  I  do  not  think  he  could.  Bnt  if  the  person  whoee  name  waa  naed 
without  aathority  chooeea  to  ratify  the  act»  even  though  known  to  be  a 
crime,  he  makea  himself  civilly  responsible  jost  as  if  he  had  originally  aa- 
thoriaed  it.  It  is  qnite  immaterial  whether  this  ratification  waa  made  to  a 
person  who  seeks  to  avail  tiimaAlf  of  it  or  to  another."  Dr.  Whartont  in  hia 
work  on  agency,  section  71,  while  declaring  the  mle  that  a  principal  may 
ratify  a  forgery  of  his  name,  says:  ''I  state  this  condnsion  with  some  hesi- 
tation ";  and  refers  to  Broobe  v.  ffooik,  mpra^  as  affofdxng  a  gronnd  for  hia 
donbttj;  bat  in  anpport  of  the  mle,  that  learned  writer  in  the  same  section 
adds  the  following:  "  Bnt  what  is  a  forgery?  No  doubt  if  it  is  patent  that 
when  a  signature  is  knowingly  fabricated  with  intent  to  defraud,  and  this  is 
fonnd  by  the  jury,  a  coort  mnst  judicially  pronounce  the  case  to  be  forgery. 
But  how  can  this  be  predicated  of  a  case  in  which  the  person  whose  signa- 
ture is  said  to  be  forged  adopts  snch  signature  as  his  own?  In  such  a  case^ 
would  it  be  possible  to  exclude  the  doubt  whether  the  supposed  forger  may 
not  have  believed  that  he  waa  or  would  be  recognised  as  authorised  to  sign, 
and  if  so  believing,  could  he  be  held  guilty  of  forgery?  And  in  any  view» 
can  we  preclude  a  party  from  saying,  '  My  name  waa  signed  with  the  inten* 
tion  of  benefiting  me.    I  adopt  the  act'?" 

InH^mrr,  FondoAiA,  62  HI  483,  U  Am.  Bep.  106^  where  the  defendant's 
name  waa  attached  to  a  note  as  surety  without  his  authority,  but  afterwards 
it  was  ahown  to  him  and  he  admitted  the  signature  to  be  his^  it  waa  held 
that  he  was  estopped  from  denying  the  execution  of  the  note;  and  the  court 
laid  in  that  case  that  the  aame  mle  should  apply  "  as  in  the  case  of  the  adop* 
tion  or  ratification  of  an  ordinaiy  act  of  assumed  agency;  that  the  form  of  the 
signature  not  bearing  any  indication  of  the  fact  of  its  being  made  by  another 
hand  does  not  prevent  the  person  whose  name  ia  placed  on  the  note  from  be- 
ing legally  holden,  upon  proof  that  the  signature  waa  previously  authorized, 
or  subsequently  adopted."    Thia  case  waa  distinguished  from  that  where  the 
admission  is  made  under  a  mistaken  belief  that  the  signature  was  genuine^ 
since  here  the  acts  and  admissions  were  made  "after  a  careful  examination 
of  the  note  and  time  taken  for  consideration,  with  fuU  knowledge,"  by  the 
defendant^  that  the  signature  was  not  in  his  handwriting.    But  the  court 
limited  the  question  in  the  case  to  the  only  one  of  whether  the  defendant 
ratified  or  adopted  his  forged  signature  on  the  note^  although  the  point  waa 
raised  by  counsel  that  the  ^mimrinw  of  defendant  must  be  of  such  a  char- 
acter as  to  constitute  an  estoppel  in  pais,  having  the  element  of  actual  dam- 
age from  delay  occasioned  by  the  misleading  character  of  his  acts.     Wcrknum 
V.  Wrif^  33  Ohio  St.  405,  81  Am.  Bep.  640,  is  seemingly  opposed  to  the 
last  caaey  and  decides  that  a  mere  promise  to  pay  a  forged  note,  when  such 
promise  is  given  by  the  supposed  maker  of  the  note  without  any  new  ccnsidp 
eration,  and  after  the  promisee  has  acquired  the  note^  is  not  binding.    The 
distinction  is  apparent^  however,  between  these  two  cases;  in  the  former, 
there  were  circumstances  which  the  court  declared  estopped  the  defendant; 
in  the  latter,  in  addition  to  the  fact  that  there  were  ''no  droumstances  to 
create  an  estoppel,  there  was  no  consideration  for  the  pronuscb"  since  the 
owner  of  the  note  had  in  no  way  changed  his  Malui  by  reason  of  the  defend- 
ant's admissions;  and  it  also  appeared  that  the  defendant  "had  signed  a 
note,  and  when  the  one  in  suit  was  shown  him  said  he  would  pay  it,  suppos- 
ing it  to  be  the  one  he  had  signed,"  thereby  coming  within  the  very  distino- 
tion  made  in  the  former  case  as  to  admissions  made  under  a  mistaken  belief. 
These  cases,  therefore,  do  not  confiict;  but  are  both,  so  far  as  they  go,  recon- 
cilable with  the  majority  of  cases  upon  the  main  question  considered  in  thia 
note. 
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A  djgtmetioii  ii  nuida  in  tiie  prindptl  cue  bajwwa  fhs  xfttiAcatioii  of  » 
forged  inttnunent  and  the  xatifioatioii  of  tlie  *et  of  mi  agent;  a  fortiiflr  dia- 
tiiiotiaii  is  also  mada  between  oasea  of  forgerj  where  mare  estoppel  arises  by 
reason  of  others  hsTing  changed  their  position  on  aooonnt  of  the  *ilmi«^i^^ 
and  thoee  cases  of  a  ratification  of  the  aot  itself  from  which  the  crime 
springs,  asserting  that  in  the  latter  ease  there  mnst  be  a  new  consideration; 
or  in  brief,  that  where  there  is  a  known  forgery,  there  nmst  be  eitiier  an 
estoppel  in  foU  or  a  new  oonsiderationy  to  make  a  snbse^ent  promise  bind* 
ing  npon  the  person  whose  name  is  forged.  This  is  in  keeping  with  what  is 
said  in  Meohem  on  Agency,  ed.  1889,  sec.  118,  which  is  as  follows:  "Bat 
whatever  may  be  regarded  as  the  true  mle  in  the  abatract»  it  is  certain  thai 
the  principal  may,  npon  disoovery  of  the  forgery,  so  oondnct  himself  as  by 
permitting  the  paper  to  be  taken  npon  the  strength  of  his  assertion  as  to  its 
gnninenees,  or  by  inducing  the  holder  to  diange  his  position,  or  intermit 
•ome  remedial  proceeding  npon  assnrance  of  its  validity  or  a  promise  of 
protection,  or  generally,  by  remaining  silent  as  to  its  invalidity,  when  in 
eqnity  and  good  conscience  he  onght  to  have  spoken*  as  to  estop  li»tn«rff 
fiwt  asserting  that  it  is  not  binding  npon  him." 

This  question  resolves  itself,  then,  into  civil  nndertakings  and  vndsrtak- 
ings  to  suppress  the  dime.  The  latter  would,  in  all  cases,  be  void:  Mediem 
on  Agency,  ed.  1889,  sec.  116;  SidarY.  Famftfa^  92  Pa.  St  4i7;  87  Am.  B^ 
702.  The  former,  or  civil  undertakings,  resolve  themselves  into  cases,  —  1. 
Where  the  act  done  is  a  mere  unanthorised  act^  which  is  not  illegal  and 
against  public  policy,  or  which  is  among  those  acts  which  conld  have  been 
delegated  in  the  first  place;  2.  Where,  as  is  stated  in  the  princ^al  case^ 
there  has  been  an  estoppel  in  pads  against  the  piinoipal,  or  a  new  oonsidsra- 
tion,  for  in  both  tfaeee  instances  there  may,  by  the  weight  of  American  sa- 
thority,  be  a  ratification:  Mechem  on  Agency,  ed.  1889,  sea  116;  Conor  v. 
PaiUt  41  K.  H.  24»  and  cases  anie,-  So  where  there  is  a  forged  indorsement 
of  the  payee's  title^  *  declaration  by  the  maker  that  the  note  is  right  npon 
its  being  presented  to  him,  after  it  was  transferred  to  a  snbsequent  indorsee^ 
does  not  estop  the  msker  from  setting  np  the  defense  of  forgery  of  the  in- 
dorsement; but  it  would  be  otherwise  if  the  dedaration  were  made  before 
the  transfer,  and  saoh  indorsee  should  take  the  note  upon  the  faith  of  each 
dedamtion:  La$ieatier  v.  BatiaeU,  7  Qill  ft  J.  468;  28  Am.  Dea  233.  Bnt 
there  is  "no  estoppel,  unless  the  plsintiff  changed  his  position  for  the  worse 
in  just  reliance  upon  what  the  defendant  said":  Smith  v.  TVomef,  68  Iowa, 
488^  490.  Though  where  the  defendant's  name  had  been  forged  as  surety  on 
»  note,  and  on  being  shown  the  note  by  the  owner  he  admitted  that  the  sig- 
nature  was  genuine  and  promised  to  pay  the  note^  supposing  that  he  had 
signed  it»  and  the  owner  was  thus  induced  to  forbear  suit  until  the  maker 
became  insolvent^  it  was  held  that  the  defendant  was  estopped  from  setting 
up  that  hie  signature  was  forged:  Rttdd  v.  MaUhewSf  79  Ky.  479;  and  where 
one,  assuming  to  aot  as  agent  for  a  mercantile  house  of  which  he  was  a  clerk* 
signed  a  note  with  the  firm'a  name,  adding  "p.  pw.  E.  A.  Searle," — his  own 
name,  — and  it  was  thereafter  shown  to  the  defendant^  who  was  a  member  of 
the  firm,  who  said  it  was  all  right  and  he  would  have  it  to  pay,  and  in  addi* 
tion  took  the  note  and  corrected  its  date,  this  was  held  a  ratification  of  the 
signature  of  the  note:  Harper  v.  Devene,  10  La.  Ann.  724.  So^  in  Corwer  t. 
Pmdt  41  N.  H.  24,  it  was  held  that  where  the  holder  of  a  note  has  been  led 
to  alter  his  position,  to  his  injury,  by  the  statement  that  a  forged  signature 
is  genuine,  then  the  silence  of  a  party  to  whom  a  note  was  shown  which  pur- 
ported to  have  his  signature,  and  accompanied  with  a  request  to  pay  it, 
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would  Mfeqp  Biieh  party  from  denyizig  tbat  the  signature  was  Us.  Bat  the 
ratification,  to  be  binding,  mnst^  in  this  as  in  other  oases  of  ratification,  be 
made  with  fnll  knowledge  of  the  facts:  B^ner  ▼.  Vandolah,  82  IIL  483;  14 
Am.  Rep.  106.  The  cases  of  Cravens  ▼.  CfiSikm,  63  Mo.  28,  and  Fk-H  NatUmaX 
Bank  qf  TrtnUm  ▼.  Oay,  63  Id.  33,  decide  that  if  one's  name  has  withoat  his 
authority  been  placed  npon  a  note,  he  may  ratify  the  same,  and  thai  no  new 
or  independent  consideration  is  necessary;  but  there  was  no  evidence  of  bad 
faith  in  either  of  the  cases;  they  are  therefore  to  be  distinguished  from  a 
case  where  the  ratifier's  name  has  been  forged;  and  the  court  (Id.  40) 
declares  that  the  Pennsylvania  case  of  McHugh  ▼.  Cownty,  67  Pa.  St.  891, 
and  cases  therein  cited,  have  no  application,  since  they  oidy  hold  that  there 
can  be  no  ratification  without  a  new  consideration,  where  the  original  act 
was  foaiajide;  and  in  Wettmgton  v.  Jnekton,  121  Mass.  167,  cited  in  the  prin- 
cipal case,  it  is  declared  that  there  may  be  such  ratification  of  foiged  paper, 
although  the  principal's  admissions  do  not  amount  to  an  estoppel  in  jpak;  the 
queatioD  of  new  eoniideration  was  not  coosidered. 


LaNB  V.   SOHLEMMBB. 

[U4  UmiAXA,  106.] 

Whbbx  AvKBaaora  xv  Comflaxht  to  Qux»r  TlXLi  n  teat  PLaivniv 
Owns  thb  Fn  of  the  land  in  oontrofver^y,  but  does  not  specifically  set 
forth  his  title,  the  law  declares  that  he  owns  the  entire  estate  abse- 
lutely. 

|4A»ttT»n  WOMAV    IS    BbTOFFMB    WROM.    BeMTXHO    BIB   POOITITB    RDB>- 

8EHTATI0H8  Madb  TO  ▲  MoBTOiOBii  who^  acting  in  good  faith,  and  hav« 
ing  no  knowledge  that  the  facts  stated  are  untrue,  Is  induced  by  those 
representations  to  take  a  mortgage  upon  her  real  estate. 

DuBna.— As  aoahtst  Boba  Fidb  Inpobsbb  at  Notb  abb  Holdbb  ov 
MomraAoa,  Mabbied  Wokab  is  Ebtoffbd  from  showing  that  her  hus- 
band, acting  in  collusion  with  the  original  mortgagee,  exercised  duress^ 
and  thereby  obtained  her  signature  to  a  negotiable  note,  and  the  mort- 
gage to  secure  same^  as  well  as  to  an  affidavit  containing  material  repre- 
sentations afiiBcting  the  mortgage  on  which  the  indorsee  relied  in  good 
faith,  although  the  truth  may  be  shown  against  the  original  mortgagee. 

No  Ebbob  nr  Rbfubibg  Tbial  bt  Jubt  xb  Svit  Pubelt  of  BqiraTABLB 
CooviZAVOB,  such  as  action  to-canoel  a  note  and  mortgage. 

M.  E.  Clodfelterf  J.  A.  lA/ndly^  and  J,  V.  Maxedon^  for  tho 
appellant. 

O.  D.  Hurley  J  for  the  appellea 

Bluott,  J.  The  first  paragraph  of  the  appellant's  com- 
plaint alleges  that  she  owns  the  land  in  controversy  in  fee; 
that  she  executed  a  note  and  mortgage  to  James  M.  Jamison; 
that  she  nndertook  therein  as  surety  for  her  husband,  Samuel 
Lane;  that  she  was  then  a  married  woman,  and  received  no 
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part  of  the  consideration  for  which  the  note  and  mortgage 
were  executed.  Prayer  that  the  mortgage  he  canceled  and 
her  title  quieted. 

The  second  paragraph  is  substantially  the  same  as  the  firsts 
except  that  it  sets  out  specifically  the  title  of  the  appellant 

The  third  paragraph  alleges  that  the  appellant  is  the  owner 
in  fee  of  the  land  in  dispute,  and  that  she  derived  it  through 
her  first  marriage;  but  it  is  not  averred  how  she  derived  title. 

The  theory  of  all  the  paragraphs  of  the  complaint  is,  that 
the  mortgage  was  void,  because  it  was  executed  to  secure  the 
debt  of  her  husband.  Had  the  third  paragraph  of  the  com- 
plaint averred  that  all  the  title  she  had  was  vested  in  her  as 
the  widow  of  her  husband,  a  very  difierent  question  would  be 
presented:  MeCuUough  v.  Davis,  108  Ind.  292.  But  this  it 
does  not  do;  on  the  contrary,  it  is  expressly  averred  that  she 
is  the  owner  in  fee,  and  this  implies  that  she  owns  the  whole 
estate  absolutely.  Where  a  plaintifi*  avers  that  he  owns  the 
land  in  fee,  without  specifically  setting  forth  his  title,  the  law 
declares  that  he  owns  the  entire  estate:  Indiana  etc.  Ry  Co.  v. 
AUen,  113  Id.  581. 

The  theory  of  the  third  paragraph  of  the  complaint,  as  well 
as  of  all  the  others,  plainly  is,  that  the  plaintiff  owns  the  whole 
estate  in  the  land,  and  that  the  mortgage  which  she  seeks  to 
have  canceled  was  void,  for  the  reason  that  it  was  executed 
to  secure  the  debt  of  her  husband.  By  this  theory  the  appel- 
lant is  bound,  and  upon  it,  as  we  understand  counsel's  argu- 
ment, they  stand:  Meecall  v.  Tully,  91  Ind.  96,  and  cases 
cited;  Western  Unim  Telegraph  Co.  v.  Reed^  96  Id.  195  (198); 
First  Nationfll  Bank  v.  Root,  107  Id.  224;  Greeny.  Groves,  109 
519  (522). 

There  is  a  general  statement^  indefinite  in  form  and  vague 
in  meaning,  in  the  third  paragraph  of  the  complaint,  that  the 
appellant  was  induced  to  execute  the  mortgage  through  ^*fear 
of  trouble  and  personal  violence  at  the  hands  of  her  hus- 
band"; but  this  mere  general  conclusion  cannot  control  the 
pleading,  for  pleadings  are  not  judged  by  detached  sentences; 
on  the  contrary,  they  are  judged  by  their  general  scope  and 
effect:  Neidefer  v.  Chastain,  71  Ind.  363  (867). 

The  third  paragraph  of  the  appellee's  answer  pleads  these 
material  facts:  The  appellee  is  the  owner  of  the  mortgage, 
having  purchased  it  of  the  mortgagee  in  good  faith  and  for 
value.  The  note  and  mortgage  were  executed  for  personal 
property  sold  to  the  appellant.    She  made  and  delivered  to 
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the  appellee's  indoraer  an  affidavit  stating  that  she  executed 
the  note  and  mortgage  to  pay  for  the  property  she  propoeed 
to  huy  of  him;  he  relied  on  this  affidavit,  and  her  representa- 
tions that  she  was  the  purchaser  of  the  property,  and  that  the 
note  and  mortgage  were  executed  for  her  sole  use  and  benefit, 
:.ud  not  as  the  surety  of  her  husband.  The  indorsee  of  the 
rppellee  believed  the  facts  to  be  true,  had  no  knowledge  to 
the  contrary,  and  relied  entirely  on  the  appellant's  repre- 
sentations. 

This  answer  is  good.  The  representations  of  the  appellant 
as  to  the  fact  that  she  was  the  purchaser  of  the  personal  prop- 
erty, and  that  the  note  and  mortgage  were  executed  to  pay  for 
the  property  thus  purchased  by  her,  estop  her  from  denjing 
the  truth  of  those  facts.  If  the  note  and  mortgage  were  exe- 
cuted by  her  to  pay  for  property  purchased  by  her,  then  they 
are  valid;  and  that  they  were  so  executed  she  cannot  deny. 
The  representation  is  not  as  to  her  capacity, — not  that  at 
all, — but  as  to  the  character  of  the  contract.  We  need  not, 
however,  further  discuss  this  question,  for  it  has  been  fully 
discussed  and  expressly  decided  in  recent  cases:  Ward  v. 
Berkshire  Life  Ins.  Co.j  108  Ind.  801;  Sogers  v.  Union  Cent. 
Ufe  Ins.  Co.,  Ill  Id.  348. 

We  agree  with  the  appellant's  counsel  that  a  married 
woman  is  not  estopped  by  the  mere  form  or  recitals  of  her 
contract:  Cupp  v.  Campbelij  103  Ind.  213.  But  that  rule  has 
no  application  here,  for  the  answer  does  not  put  the  defense 
upon  the  recitals  of  the  contract  The  defense  is  put  upon 
the  positive  representations  made  by  the  appellant,  and  upon 
which  the  mortgagee  had  a  right  to  rely.  We  do  not  hold 
that  mere  representations  will  estop  a  married  woman;  but  we 
do  hold  that  where  they  are  acted  upon  in  good  faith  by  the 
person  to  whom  they  are  made,  and  who  has  no  information 
that  would  lead  him  to  believe  they  are  not  true,  they  will 
estop  her.  If  made  to  one  who  knows  that  they  are  not  true, 
or  to  one  who  is  chargeable  with  that  knowledge,  they  will  not 
have  the  efiect  of  an  estoppel.  Where,  however,  to  permit  the 
married  woman  to  deny  what  she  has  positively  affirmed 
would  operate  as  a  fraud  upon  one  who  has  acted  in  good 
faith,  she  will  be  held  to  be  estopped.  It  may  be  that  a  mere 
silence  when  she  should  speak  will  not  create  an  estoppel;  but 
where  she  makes  positive  representations,  and  thus  misleads 
one  who  acts  in  good  faith,  an  estoppel  will  arise.  Mr.  Kelly, 
in  the  note  to  27  Am.  Law  Reg.  50,  52  {Rogers  v.  Union  Cent. 
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lAJe  Ins,  Co.f  supra)  ^  cites  many  cases  fully  supporting  tUf 
doctrine. 

The  second  paragraph  of  the  reply  is  addressed  to  the  third 
paragraph  of  the  answer,  and  contains  these  allegations:  That 
the  appellant,  at  the  time  the  note  and  mortgage  were  eze* 
outed,  was  a  married  woman;  that  they  were  executed  to  se- 
cure the  separate  debt  of  her  husband;  that  they,  as  well  as 
the  affidavits,  were  not  voluntarily  executed  by  her,  but  they 
were  procured  by  fraud  and  duress;  that  James  M.  Jamison 
fraudulently  colluded  with  her  husband  to  procure  her  signa- 
ture to  the  affidavit,  the  note,  and  the  mortgage;  that  they 
agreed  between  themselves  that  the  sale  of  the  property  should 
in  reality  be  to  her  husband,  Samuel  Lane,  and  that  the  pos- 
session of  the  liquors,  saloon,  and  fixtures  should  be  taken  by 
Samuel  Lane,  and  that  he  should  compel  his  wife,  the  appel- 
lant, to  sign  the  affidavit,  note,  and  mortgage;  that  they  both 
knew  that  she  was  opposed  to  saloons,  or  anything  connected 
with  the  liquor  business,  and  that  she  would  not  sign  the 
papers  unless  through  fear  and  compulsion;  that  Jamison 
knew  that  her  husband  was  in  the  habit  of  getting  drunk; 
that  when  he  was  under  the  influence  of  liquor  he  was  a  vio- 
lent and  dangerous  man,  and  that  when  in  such  condition  the 
person,  and  even  the  life,  of  the  appellant  would  be  in  danger 
should  she  refuse  to  sign  the  papers;  that  her  husband  and 
Jamison,  in  order  to  induce  her  to  sign  the  papers,  caused 
them  to  be  prepared;  that  after  they  were  prepared,  Jamison 
furnished  Lane  with  liquor,  and  caused  him  to  become  thor- 
oughly intoxicated;  that  while  Lane  was  in  that  condition 
they  took  the  papers  to  the  appellant,  and  in  the  presence  of 
the  notary  public  demanded  tiiat  she  should  sign  them ;  that, 
knowing  the  disposition  of  her  husband  when  intoxicated,  and 
knowing  that  if  she  refused  to  comply  with  his  demand  she 
would  endanger  her  life,  she  did,  through  fear  of  personal  vio- 
lence, sign  the  affidavit,  note,  and  mortgage. 

We  have  no  doubt  that  if  the  note  and  mortgage  were  still 
in  the  hands  of  James  M.  Jamison,  the  reply  would  be  good. 
If  a  man  colludes  with  the  husband  to  secure  from  the  wife  a 
representation,  whether  in  the  form  of  an  affidavit  or  in  any 
other  form,  he  cannot  insist  that  the  wife  is  estopped  from 
showing  that  the  representation  was  not  true:  Kdler  v.  Orr^ 
106  Ind.  406. 

The  difficulty  in  the  case  arises  out  of  the  fact  that  the  ap- 
pellee, Schlemmer,  is  the  bona  fide  indorsee  of  the  note.    It 
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is  a  note  negotiable  by  the  law  merchant,  and  as  a  general  rule 
ench  notes  are  protected  against  defenses  while  in  the  hands 
of  a  good-faith  bolder.  The  question  is,  whether  the  ease  be- 
fore us  is  within  the  rule.  The  effect  of  the  representations 
made  by  the  appellant  would,  in  ordinary  cases,  be  to  estop 
the  maker  of  a  promissory  note  from  defeating  it  in  the  hands 
of  one  who  acquired  it  without  notice,  for  value,  and  before 
maturity.  If  these  representations  do  not  estop  the  appel- 
lant, it  must  be  for  the  reason  that,  as  she  was  a  married 
woman,  the  case  is  not  within  the  general  rule. 

Our  conclusion  is,  that  she  must  be  held  bound  by  the  estop- 
pel. It  must  be  known  to  her  as  a  matter  of  law  that  a  prom- 
issory note,  negotiable  under  the  law  merchant,  is  a  subject  of 
commerce,  and  may  be  freely  bought  and  sold.  Knowing 
this,  she  must  also  know  that  if  she  makes  a  solemn  and  de- 
liberate representation  in  the  form  of  an  affidavit  as  to  the 
contract  out  of  which  it  springs,  that  representation  may  be 
used  to  induce  persons  to  purchase  the  note  she  executes. 
This,  added  to  the  fact  that  our  statute  expressly  provides 
that  a  married  woman  may  be  bound  by  an  estoppel  in  paiSf 
seems  to  close  the  question  against  the  appellant.  Nor  is  this 
all,  for  it  has  been  often  decided  that  she  may  execute  a  prom- 
issory note  for  property  purchased  by  her,  and  that  ability  to 
contract  is  now  the  rule,  and  disability  the  exception:  Arnold 
V.  Englemanj  103  Ind.  612;  Bameti  v.  Harahbarger^  105  Id. 
410;  MeLead  v.  JEtna  Life  Ins.  Co.,  107  Id.  394;  Chandler  v. 
Spencer  J 109  Id.  553;  Roaa  v.  Prather,  103  Id.  191;  BenneU  v. 
MaAiingh/y  110  Id.  197;  Indiana  etc.  Ry  Co.  v.  AUen,  eupra. 

It  is  not  to  be  forgotten  that  the  representation  upon  which 
the  appellee  acted  was  not  as  to  the  appellant's  capacity  to 
contract,  but  as  to  the  character  of  the  contract  itself.  The 
law  fixes  her  capacity,  but  she,  by  her  sworn  statement,  fixed 
the  character  of  the  contract.  When  she  fixed  the  character 
of  the  contract  the  law  entered  and  fixed  her  liability.  As 
she  gave  character  to  the  contract  by  a  solemn  and  deliberate 
statement,  she  cannot  be  allowed  to  say,  as  against  a  man 
who  has  acted  in  good  faith,  that  her  contract  was  not  what 
she  swore  it  was.  If  the  person  who  acquired  the  note  acted 
in  bad  faith,  or  had  notice,  then,  doubtless,  she  would  not  be 
bound;  but  unless  he  had  notice,  or  did  act  in  bad  faith,  she 
is  bound.  This  principle  is  illustrated  by  the  case  of  Gardner 
V.  CoMy  111  Ind.  494,  where  it  was  held  that  a  married 
woman  is  bound  by  a  mortgage  executed  under  duress  exer^ 

▲k.  St.  Rsp..  Vol.  V.  —  40 
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oised  by  the  hnsband,  bat  of  which  the  mortgagee  had  no 
notice. 

Our  Btatnte,  as  we  have  indicated,  greatly  enlarges  the 
powers  of  a  married  woman.  She  is  invested  with  the  power 
of  contracting  to  almost  as  great  an  extent  as  a  feme  9ole. 
The  common-law  role  as  to  estoppel  cannot  therefore  apply  to 
contracts  under  our  statute.  The  law  upon  this  point  is  well 
settled.  Mr.  Kelly  says:  "In  proportion,  therefore,  as  the  en- 
abling statutes  have  removed  a  married  woman's  disabilities, 
her  capacity  to  be  bound  by  the  doctrine  of  estoppel  is  en- 
larged." Cases  illustrating  this  general  rule  are  cited  by  the 
author:  Contracts  of  Married  Women,  122.  Another  author 
says:  "The  general  rule,  as  we  have  seen  it  laid  down,  is,  that 
the  doctrine  applies  to  e^  ferns  covert  only  to  the  extent  of  her 
capacity  to  work  an  estoppel;  i.  e.,  she  must  be  authorized  to 
act  in  and  about  the  matter  involved":  Harrison  Contracts 
of  Married  Women,  sec.  559.  In  our  state  this  capacity  is 
limited  only  to  specific  classes  of  contracts;  for,  as  we  have 
said,  the  statute  confers  upon  her  the  right  to  execute  evi- 
dences of  indebtedness  for  property  bought  by  her,  and  under 
the  rule  stated,  this  would  of  itself  be  sufficient  to  allow  an 
estoppel  to  operate  against  her  in  such  a  matter  as  that  here 
in  controversy.  But  the  statute  goes  much  further,  for  it  ex- 
pressly declares  that  a  married  woman  "shall  be  bound  by  an 
estoppel  in  pai8y  like  any  other  person":  R.  S.  1881,  sec.  5117. 

There  was  no  error  in  refusing  a  trial  by  jury,  as  a  suit  to 
cancel  a  note  and  mortgage  is  purely  of  equitable  oognizance: 
Vo88  V.  EUer^  109  Ind.  260. 

The  special  finding  of  facts  makes  a  much  stronger  case 
against  the  appellant  than  the  pleadings  do,  and  as  we  have 
discussed  all  the  questions  there  presented,  no  further  discus- 
sion is  necessary. 

Judgment  affirmed.  

DooTRiHB  OF  EsiOFPSli  Afflzbi  TO  MAHRTin)  WOMIR  in  mo8t  of  ilM 
■tates  where  tbey  haye  been  given  extended  property  rights:  Oremkaw  ▼• 
JuUan,  4  Am.  St.  Bep.  719,  and  cases  in  note  724.  In  WelhenbeB  v.  Farrar, 
97  N.  0.  106^  it  is  held  that  unless  there  is  an  element  of  frand  in  the  deda^ 
rations  and  oondnot  of  a  married  woman,  she  cannot  be  estopped  by  a  con- 
tract. 

Trial  bt  Jukt  mat  bi  RmmBD  nr  Equxtt  Oass:  See  notes  to  I«b  ▼• 
TlOoimn^  W  Am.  1)90.  9gl^  Mid  jmaM.S,0(kT.JMerU,4Bld.  195  9/k  99^ 
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BUTLBB   UnIVBBSITY  V.   SOOONOVBB. 

[114  JxtVlAlKAt  S8LJ 
OOBVORATIOH  — CBBTIliaATEB.— To  COHimTUTl   StOOKBDLDEB*  SOIIB  BOfKi 

ov  SuBbCBiraoN  Oft  CoMTRAOT  IB  BnQXTXSSD^  whereby  the  iabeoriber 
obtains  the  rights  upon  some  condition^  to  demand  stock  and  to  ezeroise 
the  rights  of  a  stockholder.  But  it  is  not  essential  that  a  certificate 
should  have  issued  in  order  to  create  the  relation  of  stockholder,  pro- 
Tided  a  contract  to  take  stock  had  been  duly  made^  or  provided  the 
rights,  privileges,  and  emoluments  of  a  stockholder  had  been  enjoyed* 
with  the  consent  of  the  corporation. 
BoiTD  TO  ▲  CoRFOSATiON  IS  NuDUM  PACTUM  whloh  sssiimes  that  the  obligor 
had  subscribed  for  the  corporation's  stock,  and  that  the  subseriptioii 
price,  whidi  he  had  retained  as  a  loan,  and  for  which  the  bond  was 
given,  was  the  consideration  of  his  contract  to  pay,  when  it  appears 
that  he  had  never  subscribed  for  nor  received  any  stock,  and  that  he 
had  not  in  any  other  manner  acquired  any  right  to  be  recogniied  as 
stockholder,  and  had  never  acted  as  sneh. 

ObUGOB  is  hot  EeBTOPPIP  ntOM  DxNTINO  that  Hb  IB  a  BlOGCHOLBIR  BT 

Rbcital  IN  A  Bond  that  he  "has  retained  of  his  snbsoription  .... 
the  sam  of  ...  •  being  the  amoont  of  his  sabscription,  as  a  loan,"  al- 
though this  recital  might  be  evidence  that  a  subscription  of  some  kind 
had  been  made. 
Wbskhib  Onb  Bbookbb  a  Stogkholdbb  bt  Mbbblt  Makotq  a  Sdbbgbhw 
noN  for  stook  in  a  oosporation  depends  upon  the  terms  <A  his  eontraet 
and  the  charter  of  the  corporation,  and  whether  the  subeoription  was 
made  as  preliminary  to  the  organiition  or  after  it  was  vnder  way,  for 
stodc  thereafter  to  be  ii 


H.  W.  Chasey  F.  8.  Chase,  F.  W.  Ohase^  B.  Speedy  and  0.  B. 
JaxMwm,  for  the  appellant. 

F.  B.  Everettj  for  the  appellees. 

MiTOHBLLy  C.  J.  On  the  fifth  daj  of  September,  1866, 
Bcoonover,  as  principal,  and  Morehonse,  as  snrety,  delivered  a 
written  contract,  duly  signed  by  them,  to  the  Northwestern 
Christian  University.  It  was  recited  therein  that  Scoonover 
had  retained  two  hundred  dollars  of  his  subscription  to  the 
stock  of  the  university,  as  a  loan  made  to  him  by  the  corpo- 
ration of  so  much  of  its  endowment  fund,  agreeably  to  the 
provisions  of  its  charter,  which  authorized  it  to  give  preference 
to  the  subscribers  to  its  stock  as  borrowers.  The  obligors 
jdntly  and  severally  agreed  to  pay  interest  on  the  amount  of 
the  loan  at  the  rate  of  six  per  cent  per  annum  in  advance, 
and  in  the  event  of  their  failure  to  pay  the  interest  according 
to  the  agreement,  or  in  case  they  should  thereafter  fail  to  give 
such  further  security  as  the  board  of  directors  of  the  univer- 
sity should  at  any  time  require,  the  principal  sum  was  to  be- 
come due  and  payable. 
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The  complaint  alleged  that  Scoonover,  on  the  daj  upon 
which  the  contract  saed  on  bears  date,  subscribed  for  two 
shares  of  one  hundred  dollars  each  of  the  capital  stock  of  the 
university,  and  that  he  retained  the  whole  amount  of  his 
subscription  as  a  loan  from  the  university,  and  executed  the 
obligation  sued  on  as  evidence  thereof^  with  Morehouse  as 
surety. 

It  was  alleged  that  the  name  of  the  university  had  since 
been  changed,  and  that  default  had  been  made  by  Scoonover, 
in  that  he  had  failed  and  refused  to  pay  any  interest  since 
November  1, 1879. 

Upon  an  issue  that  the  contract  had  been  executed  without 
any  consideration  whatever,  the  cause  was  tried  by  a  jury, 
who  returned,  in  a  special  verdict,  substantially  the  following 
facts:  They  found  that  the  bond  had  been  duly  executed,  but 
that  Scoonover,  ^'  at  no  time  before  or  after  the  execution  of 
said  bond,  subscribed  for  any  stock  in  the  Northwestern  Chris- 
tian University."  They  found,  further,  that  no  stock  had  ever 
been  issued  to  Scoonover;  that  he  never  acted  as  a  stock- 
holder, nor  received,  owned,  or  controlled  any  stock;  and  that 
he  never  received  anjrthing  as  a  consideration  for  the  execu- 
tion of  the  bond  sued  on. 

The  court,  over  the  appellant's  motion  for  judgment  in  its 
favor,  gave  judgment  for  the  defendants  below  on  the  special 
verdict  so  returned.  The  propriety  of  this  ruling  involves  all 
there  is  in  the  case. 

The  appellant  contends  that  the  bond  or  contract  sued  on 
was,  in  effect,  a  subscription  to  the  stock  of  the  university,  and 
that  hence  the  finding  of  the  jury  that  Scoonover  never  had 
subscribed  for  nor  received  a  certificate  for  any  stock,  and  that 
he  never  acted  as  a  stockholder,  nor  owned  or  controlled  any 
stock,  and  that  he  never  received  any  consideration  for  the 
bond,  is  immaterial.  This  position  is  not  sustainable.  Of 
course,  the  fact  that  no  certificate  of  stock  was  issued  is  of 
itself  of  no  consequence.  It  is  not  essential  that  a  certificate 
should  have  issued  in  order  to  create  the  relation  of  stock- 
holder, provided  a  contract  to  take  stock  had  been  duly  made, 
or  provided  the  rights,  privileges,  and  emoluments  of  a  stock- 
holder had  been  enjoyed,  with  the  consent  of  the  corporation. 

The  theory  upon  which  the  complaint  proceeded  was,  that 
Scoonover  had  subscribed  for  two  shares  of  one  hundred  dol- 
lars each  of  the  capital  stock  of  the  university,  and  that, 
instead  of  paying  his  subscription  in  money,  he  had  simply 
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retained  the  amount  as  a  loan,  in  consideration  of  which  he 
executed  the  bond  sued  on,  with  Morehouse  as  surety.  If  this 
theory  had  been  sustained,  whether  a  certificate  had  been  is* 
sued  or  not,  Scoonover,  upon  payment,  at  least,  if  not  beforCi 
would  have  had  some  rights  in  the  corporation  which  it  would 
have  been  bound  to  recognize. 

The  jury  found,  and  the.  evidence  sustains  the  finding,  ox 
tends  to  sustain  it,  that  Scoonover  never  subscribed  for  any 
stock.  Never  having  subscribed  for  any  stock,  there  was,  of 
course,  no  consideration  for  the  bond,  unless  in  some  way  ha 
received  stock  or  acted  or  was  recognized  as  a  stockholder. 
The  jury  expressly  negative  each  and  all  of  these  propositions. 
They  return  that  the  defendant  never  subscribed  for,  nor  re* 
ceived,  owned,  or  in  any  manner  controlled,  any  stock,  and 
that  he  received  no  consideration  whatever  for  the  bond.  Fan* 
ning  v.  Iniurance  Co.y  87  Ohio  St  339,  41  Am.  Rep.  617,  was 
m  suit  by  an  insurance  corporation  upon  a  note  for  three  thou- 
sand dollars,  and  to  foreclose  a  mortgage  given  as  a  security 
therefor.  It  appeared  that  the  defendant  had  verbally  agreed 
to  take  three  thousand  dollars  in  stock,  and  had  given  the 
note  and  mortgage  in  suit  in  payment  therefor.  In  the  ab- 
sence of  proof  that  the  maker  of  the  note  had  subscribed  for 
stock,  so  as  to  be  entitled  to  the  rights  and  privileges  of  a 
stockholder,  or  that  she  had  received  stock,  or  that  she  had  in 
some  other  way  estopped  herself,  it  was  held  that  her  contract 
was  a  nudum  jMctum.  The  doctrine  of  the  case  is  unquestion- 
ably sound,  and  well  supported  by  authority.  It  is  decisive 
of  file  present  case. 

It  does  not  appear,  in  the  case  before  us,  that  there  was  even 
an  oral  agreement  to  subscribe  for  stock.  The  recitals  in  the 
bond,  and  the  whole  case,  assume  that  Scoonover  had  sub- 
scribed for  stock,  and  that  the  subscription  price  was  the  con« 
sideration  of  his  contract  to  pay.  When,  therefore,  it  appeared 
that  he  never  had  subscribed  for  stock,  nor  in  any  other  man- 
ner acquired  any  right  to  be  recognized  as  a  stockholder,  in  the 
event  of  payment  of  the  bond,  it  became  entirely  clear  that  his 
contract  was  without  consideration.  Although  it  may  be  true 
that  a  binding  contract  of  subscription  to  the  stock  of  a  cor- 
poration, unless  the  statute  or  articles  of  association  provide  to 
the  contrary,  may  be  made,  without  actually  signing  a  formal 
subscription  paper  or  stock-book,  in  any  manner  that  the  sub- 
scriber and  corporation  clearly  manifest  their  purpose  to  enter 
into  a  contract  whereby  the  relation  of  stockholder  of  the  cor- 
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porate  stock  is  to  result, — yet  there  must,  in  every  case,  be 
some  sort  of  subscription  or  contract,  whereby  the  subscriber 
obtains  the  right,  upon  some  condition,  to  demand  stock,  and 
to  exercise  the  rights  of  a  stockholder. 

Contracts  for  membership  in  a  corporation  are  not  different 
in  their  essential  elements  from  other  contracts.  There  must 
be  contracting  parties,  whose  minds  mutually  assent  to  some 
proposition,  and  whose  agreement  creates  corresponding  obli* 
gations  between  the  parties:  1  Morawetz  on  Corporations,  sees. 
44,  62.  As  a  matter  of  course,  if  one  manifests  his  intention  to 
become  a  stockholder  in  a  corporation  by  some  overt  act,  and 
with  the  consent  of  the  corporate  body  assumes  the  duties  and 
accepts  the  privileges  of  a  share-holder,  he  may  be  e6tcq;>p6d 
thereafter  from  denying  his  liability  as  such:  HavHey  v*  Up^ 
tarij  102  U.  S.  314;  Sanger  v.  Upton,  91  Id.  66;  Nugent  v.  Stir 
pervieorSj  19  Wall.  241 ;  Cook  on  Stock  and  Stockholders,  see.  62. 

The  special  verdict  in  the  present  case,  however,  goes  to  tha 
full  extent  of  showing  that  the  minds  of  the  parties  never 
mutually  assented  to  any  contract  of  subscription,  or  to  an 
agreement  to  take  or  deliver  corporate  stock,  for  it  finds  that 
Scoonover  never  subscribed  for  any  stock,  that  he  never  in 
any  manner  acted  as  a  stockholder,  and  that  he  received  no 
consideration  whatever  for  the  bond  sued  on. 

How  can  it  be  said  that  such  a  finding  would  support  a 
judgment  upon  a  complaint  which  distinctly  charges  that  the 
consideration  of  the  bond  sued  on  was  the  subscription  price 
of  two  shares  of  stock? 

It  is  said,  however,  that  the  recital  in  the  bond  that  Scoon- 
over was  a  stockholder  estopped  the  appellees  firom  denying 
that  feict.  However  that  might  be  in  the  event  the  bond  con- 
tained such  a  recital,  it  is  enough  to  say  the  only  basis  for  the 
proposition  is  the  recital  that  Scoonover  "  has  retained  of  his 
subscription  for  two  shares  of  capital  stock  ....  the  sum  of 
two  hundred  dollars,  being  the  amount  of  his  subscription,  as 
tf  loan."  While  this  recital  might  well  have  been  regarded,  in 
the  absence  of  countervailing  evidence,  as  sufficient  proof  that 
a  subscription  of  some  kind  had  been  made,  it  was  not,  with- 
out more,  conclusive,  either  upon  the  corporation  or  Scoonover, 
that  the  latter  was  a  stockholder.  The  recital  was  in  no  sense 
contractual,  but  was  a  mere  statement  of  the  consideration  of 
the  bond,  and  was  in  no  sense  different  in  effect  than  would 
be  a  recital  in  a  promissory  note  or  other  contract  for  the  pay- 
ment of  money,  concerning  the  consideration  upon  which  it 


Not.  1887.]    Butlbb  Univebbity  v,  Scoonover.  631 

was  executed.  Whether  one  who  subscribes  for  stock  in  a 
corporation  becomes,  by  the  mere  fact  of  making  the  subscrip- 
tion, a  stockholder  therein,  depends  upon  the  terms  of  his  con- 
tract and  the  charter  of  the  corporation,  and  whether  the 
subscription  was  made  as  preliminary  to  the  organization,  or 
after  it  was  under  way,  for  stock  thereafter  to  be  issued:  1 
Morawetz  on  Corporations,  sees.  46,  61;  Clark  y.  Continental 
€te.  Co.,  67  Ind.  136;  Lake  Ontario  Shore  R.  JB.  Co,  v.  Curtiss,  80 
N.Y.  219. 

The  jury  do  not  find  that  any  calls  were  paid  on  subscrip- 
tion to  the  stock.  What  they  find  is,  that  interest  was  paid 
OP  the  bond  in  suit. 

As  before  observed,  the  turning-point  in  the  special  finding 
is,  that  it  distinctly  negatives  the  issuable  fact  tendered  by 
the  complaint  that  there  had  been  a  subscription  to  the  stock 
of  the  university.  All  that  appeared  in  evidence  tending  to 
show  a  subscription  was  the  recital  contained  in  the  bond  sued 
on;  and  while  this  was  some  and  might  well  have  been  re- 
garded as  sufficient  proof  of  a  subscription  of  some  kind,  it 
was  neither  a  subscription  ix£  itself,  nor  was  it  conclusive  evi- 
dence that  a  subscription  had  been  made. 

What  the  rights  of  the  corporation  would  have  been  in  case 
it  had  tendered  the  stock  alleged  to  have  been  subscribed  for, 
before  the  bringing  of  the  suit,  and  whether,  in  that  event,  a 
plea  of  no  consideration  for  the  bond  would  have  been  avail- 
able, and  supported  by  the  evidence,  we  need  not  now  decide. 

It  is  inferable  that  the  bond  sued  on  was  not  executed  until 
yean  after  the  corporation  was  organized,  and  the  fact  must 
not  be  ignored  that  subscriptions  to  stock,  before  or  in  the  {hto- 
oess  of  organizing  a  corporation,  and  agreements  to  take  stock 
in  an  existing  corporation,  stand  on  an  entirely  different  foot* 
ing. 

Judgment  affirmed,  with  oosts. 

I^ABmrr  ov  Sumobibswi  asv  Srocnmouxias  of  OcnuroEixiov  Is  v«y 
fnlly  diiooaied  la  the  note  to  Tkomfmm  ▼.  Mm»  BmtktgB  Btmk,  t  Am.  8k  Ba^ 
806-87a. 


•». 
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New  v.  Sailors. 

IU4  IMUIAMJL,  MT.J 
OSATTXL  MOBiroAOB. — DXBTS    OW   TBS    MOBTOAOOE   FaZD   BT  TBS   MctK^ 

«AOKi  WCT  Bi  Idbhtifued,  either  by  tbe  petition  itself  or  by  eridenoe 
beeed  on  proper  aTerments,  as  being  the  same  debts  as  those  desoribed 
in  the  mortgage;  otherwise  no  recovery  can  be  had  against  the  ansigninr 
of  the  mortgagor  which  would  give  the  mortgsgee  a  preference  over 
other  creditors.  The  lien  or  security  continues  so  long  as  the  debt  is 
shown  to  be  the  same  as  that  described  in  the  mortgage. 
Ctaumo*  MoBTOAOB  —  Imfliid  AoRBBunrr  to  Aooouht  bob  Pboobeds 
or  Salb.  — It  will  be  presumed,  until  the  contrary  appears,  that  a  nuni* 
gsfor  ^o  is  permitted  to  retain  possession  of  and  sell  mortgagod  chat- 
tels does  so  under  an  agreement  to  account  as  the  agent  of  the  mortgages^ 
and  the  proceeds  will  be  regarded  as  applied  to  the  liquidatiQii  of  th* 
mortgage  debt^  whether  they  have  been  actually  paid  over  or  not  I^ 
however,  it  appears  that  there  was  an  understanding  that  the  mortgagor 
was  not  to  account,  but  that  he  might  deal  with  the  property  to  all  in- 
tents and  purposes  as  if  it  were  his  own,  an  infersmoa  of  taiid 
which  renders  the  mortgage  void* 


1  B.  Stokesj  for  the  appellants. 
O.  W.  StubbSf  for  the  appellee: 

MrrcHSLLy  C.  J.  On  the  twenty-first  day  of  April,  1884, 
James  L.  Sailorsi  being  the  owner  of  a  stock  of  dry  goodsi 
boots,  shoes,  hats,  caps,  etc.,  in  Thomtown,  Boone  County, 
Indiana,  executed  a  chattel  mortgage,  covering  the  stock 
above  described,  to  his  brother,  Hamilton  M.  Sailors,  of  Ko- 
komo,  Indiana.  It  was  recited  in  the  mortgage  that  the  mort- 
gagor was  indebted  to  the  mortgagee  in  the  sum  of  seventeen 
hundred  dollars,  evidenced  by  a  promissory  note  dated  Janu- 
ary 1,  1883,  for  twelve  hundred  dollars,  and  by  standing  guar- 
anty of  twelve  hundred  dollars  to  Byram,  Cornelius,  &  Co., 
of  the  city  of  Indianapolis;  and  that  if  the  mortgagor  should 
well  and  truly  pay  the  note  at  maturity,  and  save  the  mort- 
gagee harmless  from  the  guaranty,  then  the  mortgage  was  to 
be  void.  The  mortgage  contained  a  further  stipulation  to  the 
effect  that  the  mortgagor  should  retain  possession  of  the  prop- 
erty mortgaged  until  the  note  and  guaranty  became  due,  and 
that  he  would  not  remove  the  property  from  the  place  where 
it  then  was,  "  except  the  necessary  sales  to  be  made  in  carry- 
ing on  said  business  of  selling  goods."  The  mortgage  was 
duly  recorded. 

On  the  4th  day  of  May  following,  the  mortgagor,  finding 
himself  in  failing  circumstances,  made  a  voluntary  assign- 
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ment  for  the  benefit  of  his  creditors.  Pending  the  adminis- 
tration of  the  matter  of  the  assignment,  the  mortgagee  filed 
an  intervening  petition  in  the  Boone  circuit  court,  in  which  he 
set  forth  that  there  was  due  him  from  the  assignor  the  sum  of 
$1,451.96,  for  which  amount  he  claimed  priority  over  the  gen- 
eral creditors  on  account  of  the  chattel  mortgage  above  men- 
tioned, a  copy  of  which  was  filed  with  his  petition.  The 
petitioner  alleged  in  his  petition  that  $900.62  of  the  amount 
for  which  he  claimed  a  preference  had  been  paid  by  him  in 
taking  up  nine  promissory  notes,  which  he  had  theretofore 
signed  as  the  surety  of  the  assignor,  to  Byram,  C!orneliu8,  & 
Co.,  and  that  he  had  paid  $292.35  to  the  same  parties  on  an 
account  due  from  the  assignor,  for  the  payment  of  which  he 
had  become  bound  by  a  written  guaranty.  It  was  further 
alleged  that  the  petitioner  had  paid  $258.98  to  Butterworth  & 
Co.,  of  Cincinnati,  Ohio,  as  surety  for  the  assignor. 

The  petitioner  alleged  that  the  mortgage  was  a  valid  lien  on 
the  goods  assigned  to  secure  the  repayment  to  him  of  the  sev- 
eral sums  above  mentioned,  and  he  a^ed  an  order  of  the  court 
directing  payment  by  the  assignee  accordingly. 

The  appellants  were  admitted,  upon  their  own  application 
as  creditors  of  the  assignor,  to  defend  against  the  claim  for 
preference. 

Issue  was  taken  upon  the  petition  of  the  intervenor  by  a 
general  denial  filed  by  the  appellants. 

The  court  allowed  the  petitioner's  claim  in  foil,  and  ordered 
it  paid  out  of  the  general  fund,  substantially  as  prayed  in  the 
petition. 

The  evidence  shows  without  dispute  that  the  mortgagee,  as 
surety  for  the  mortgagor,  paid  nine  notes  of  one  hundred  dol- 
lars each  to  Byram,  Cornelius,  &  Co.  It  shows  with  equal 
certainty  that  he  paid  $258.98,  as  surety,  to  Butterworth  & 
Co.;  and  also  a  debt  of  $292.85  due  to  Byram,  Cornelius,  & 
Co.y  for  which  he  was  liable  on  the  written  guaranty  men- 
tioned in  the  petition. 

The  infirmity  in  the  appellee's  case  is,  that  neither  in  the 
petition  nor  in  the  evidence  do  any  of  the  above-mentioned 
debts,  except  the  one  last  described,  appear  to  have  any  rela- 
tion to  or  connection  with  the  debt  or  guaranty  described  in 
the  mortgage. 

The  purpose  of  a  mortgage,  ordinarily,  is  to  secure  some 
debt  owing  by  the  mortgagor  to  the  mortgagee,  or  to  indem- 
nify the  latter  against  liability  or  loss  on  account  of  some 
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engagement  of  the  former  for  which  the  latter  maj  have  be- 
come bound. 

While  literal  accuracy  in  describing  the  debt  secured  or  the 
condition  upon  which  the  mortgage  is  to  become  void  is  not 
required,  it  is  essential  that  the  character  of  the  debt  and  the 
extent  of  the  encumbrance  should  be  defined  with  such  rea- 
sonable certainty  as  to  preclude  the  parties  from  substituting 
other  debts  than  those  described,  thereby  making  the  mortgage 
a  mere  cover  for  the  perpetration  of  fraud  upon  creditors:  Pet" 
tibone  v.  Oriswoldf  4  Conn.  158;  10  Am.  Dec.  106;  1  Jones  on 
Mortgages,  sec.  70. 

As  has  be^n  seen,  the  condition  of  the  mortgage  in  the  pres- 
ent case  was,  that  the  mortgi^or  would  pay  a  promissory  note 
of  twelve  hundred  dollars  due  the  mortgagee  in  one  year  from 
January  1, 1883,  and  save  him  harmless  from  a  standing  guar- 
anty for  twelve  hundred  dollars  to  Byram,  Cornelius,  A  Co. 
Conceding  that  the  description  as  found  on  the  feuse  of  the 
mortgage  is  abundantly  sufficient,  it  is  not  perceived  how, 
without  extraneous  evidence,  it  can  be  deemed  to  embrace  the 
notes  paid  to  Byram,  Cornelius,  &  Co.,  or  the  other  debt  to 
Butterworth  &  Co. 

For  i^ny  thing  that  appears,  either  in  the  petition  or  evidence, 
the  debts  paid  may  have  no  relation  whatever  to  or  connection 
with  the  guaranty  or  note  described  in  the  mortgage.  It  may 
be  true,  as  the  appellee  asserts  the  fact  to  be  in  his  brief,  that 
the  consideration  of  the  twelve-hundred-dollar  note  is  in  some 
way  related  to  the  debts  paid  by  the  mortgagee,  but  until  the 
fact  is  made  to  appear  in  some,  legitimate  way,  it  cannot  be 
assumed.  There  is  no  doubt,  in  case  proper  averments  to  that 
end'  have  been  made  in  a  complaint,  but  that  extraneous  evi- 
dence is  admissible  to  explain  the  consideration  of  the  debt  or 
condition  in  a  mortgage,  or  in  case  of  ambiguity  to  identif|r 
and  apply  the  condition  to  the  subject-matter;  but  in  the  ab- 
sence of  explanatory  averments  and  proof,  the  court  may  not 
assume  that  debts  which  in  no  way  correspond  with  those  de- 
scribed are  within  the  terms  or  security  of  the  mortgage.  It 
would  be  altogether  useless  to  require  that  the  debts  for  which 
the  mortgage  is  to  stand  as  security  be  described,  if  other 
claims  bearing  no  sort  of  resemblance  to  those  specifically 
set  forth  could  be  regarded  as  covered  by  the  mortgage,  with- 
out evidence  showing  their  relation  to  the  mortgage:  BramhaU 
V.  Flood,  41  Conn.  68;  DoyU  v.  WhiU,  26  Me.  341;  45  Am.  Dec. 
110;  8torm$  v.  Stomw,  8  Bush,  77;  1  Jones  on  Mortgages,  sees. 
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845,  378.  Of  coarse,  this  does  not  mean  that  the  form  of  a 
debt  secured  by  a  mortgage  may  not  be  changed,  or  that  such 
a  change  impairs  the  lien  of  a  mortgage:  Shuey  v.  Laita^  90 
Ind.  136. 

Whatever  transmutations  the  debt  may  undergo,  so  long  as 
it  is  shown  to  be  the  same  debt  as  that  described  in  the 
mortgage,  the  lien  or  security  continues.  The  judgment  in 
the  present  case  must  be  reversed  because  it  was  not  shown 
that  the  debt  sued  for  was  the  debt  described  in  the  mort- 
gage. 

As  has  been  seeui  the  mortgagor  was  authorized  by  the 
terms  of  the  mortgage  to  retain  the  possession  of  the  prop- 
erty mortgaged,  with  authority  to  sell  at  retail  in  the  ordinary 
course  of  trade.  There  was  no  agreement,  so  far  as  appears, 
that  the  proceeds  should  be  applied  to  the  liquidation  of  the 
mortgage  debt,  nor  is  there  anything  to  show  an  agreement  or 
understanding  that  the  mortgagor  might  use  the  proceeds  iot 
his  own  benefit. 

It  cannot  be  judicially  inferred  fix>m  a  stipulation  such  as 
that  above  referred  to,  without  more,  that  the  mortgage  was 
made  with  fraudulent  intent:  FUher  v.  8yfer$y  109  Ind.  514. 

It  was  disclosed  by  the  evidence  that  the  mortgagor  re- 
mained in  possession  of  the  stock  for  about  two  weeks  after 
the  execution  of  the  mortgage,  retailing  goods  as  he  had 
done  before.  It  did  not  appear  what  had  been  done  with  the 
proceeds  of  the  goods  sold,  nor  did  it  appear,  as  has  been  ob- 
served, that  there  was  either  an  express  or  implied  agreement 
that  the  mortgagor  should  apply  them  to  his  own  use.  The 
appellants  insist  that  the  mortgi^  must  be  adjudged  fraudu- 
lent as  against  the  mortgagor's  creditors,  in  the  absence  of  an 
affirmative  showing  that  the  mortgagor  either  agreed  or  was 
required  to  account  for  the  proceeds  of  sales  made  while  ho 
remained  in  possession.  This  conclusion  does  not  necessarily 
follow. 

The  question  of  fraudulent  intent  is  a  question  of  fact,  and 
not  of  law.  Therefore,  until  the  contrary  appears,  it  will  be 
presumed  that  a  mortgi^or  who  is  permitted  to  retain  posses- 
sion of  and  sell  mortgaged  chattels  does  so  under  an  agree- 
ment to  account  as  the  agent  of  the  mortgagee,  and  the  proceeds 
will  be  regarded  as  applied  to  the  liquidation  of  the  mortgage 
debt,  whether  they  have  been  actually  paid  over  or  not:  HiU$ 
V.  StockwM  $U.  Co.,  23  Fed.  Rep.  482;  BraeUU  v.  Harvey^  91 
N.  Y.  214. 
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This  is  the  limit  to  which  presumptions  in  favor  of  good 
faith  will  be  carried,  under  section  4924,  Revised  Statutes, 
1881. 

Such  an  agreement,  if  made,  is  not  opposed  to  the  proper  and 
legitimate  idea  and  purpose  of  a  chattel  mortgage.  It  acoom* 
plishes  the  purpose  of  the  mortgage  by  converting  the  property 
into  money  for  the  liquidation  of  the  debt,  through  the  agency 
of  the  mortgagor. 

If,  however,  it  affirmatively  appears  that  there  was  no  agree- 
ment to  account,  and  the  mortgagor  is  permitted,  either  by  an 
express  or  implied  agreement  with  the  mortgagee  to  continue 
in  possession,  with  the  right  to  sell  the  property  and  appropri- 
ate the  proceeds  to  his  own  use,  the  transaction  will  be  regarded 
as  a  fraud  upon  creditors,  and  void:  Southard  v.  Bennerj  72 
N.  Y.  424. 

Although  a  mortgage  may  be  valid  on  its  face,  if  it  appears 
that  there  was  a  secret  agreement  or  implied  understanding 
that  the  mortgagor  might  continue  to  sell  the  property  as  his 
own,  with  the  right  to  support  himself  and  family  out  of  the 
sales,  without  accounting  for  the  proceeds,  such  an  arrange* 
ment  or  understanding  is,  in  effect,  a  secret  trust  for  the  benefit 
of  the  mortgagor,  and  is  void  as  to  creditors,  within  the  terms 
of  section  4921,  Revised  Statutes,  1881:  Andenan  v.  PaUenoti^ 
64  Wis.  557;  Bannon  v.  Binder^  84  Minn.  416;  Oreenebawn  v. 
Wheeler f  90  111.  296.  A  secret  trust  being  thus  established,  fraud 
becomes  an  inference  of  law:  WiUon  v.  fiuUinan,  68  N.  H.  260. 

A  debtor  cannot  convey  real  estate  or  transfer  personal 
property  to  another,  to  be  held  either  wholly  or  in  part  upon  a 
secret  trust  for  his  own  benefit:  Moore  v.  Wood^  100  111.  451; 
Lukins  v.  Aird,  6  Wall.  78;  Hunketi  y.Plunkett,  114  Ind.  484. 

A  duly  recorded  chattel  mortgage,  given  to  secure  an  honest 
debt,  even  though  it  contains  a  stipulation  authorizing  the 
mortgagor  to  retain  possession  and  sell,  will  not  be  presumed 
fraudulent  as  against  creditors;  and  therefore,  until  the  con- 
trary is  shown,  the  law  will  intend  an  agreement  that  the 
mortgagor  should  sell  as  the  agent  of  the  mortgagee,  and  ac- 
count to  him  for  the  proceeds.  If,  however,  it  appears  that 
there  was  an  understanding  that  the  mortgagor  was  not  to 
account,  but  that  he  might  deal  with  the  property  to  all  in- 
tents and  purposes  as  if  it  were  his  own,  an  inference  of  fraud 
arises,  which  renders  the  mortgage  void.  Such  an  under- 
standing may  appear  by  proof  of  an  oral  agreement,  or  it  may 
be  inferred  from  the  fact  that  the  mortgagor  made  sales  of  the 


Nov.  1887.]  Oabvin  v.  Daubbman.  687 

property  and  used  the  proceeds,  with  the  knowledge  of  the 
mortgagee,  without  being  asked  or  required  to  account. 

So  far  as  is  disclosed  by  the  evidence  in  the  present  case,  it 
does  not  appear  that  the  mortgagor  applied  any  part  of  the 
proceeds  of  sales  made  to  his  own  use,  dr  that  there  was  any 
agreement,  either  expressed  or  implied,  that  he  might  do  so. 
It  was  not  shown,  therefore,  that  the  mortgage  was  fraudulent 
as  against  creditors. 

The  judgment  must  be  reversed,  however,  for  the  reasons 
already  given. 

Judgment  reversed,  with  costs. 


Ohaitil  Mobtgags  AuTHORisoro  MoBTOAOOB  TO  Bnunr  or 
nov,  And  to  sell  or  otherwiM  deal  with  the  mortgaged  property  m  hit  owi^ 
b  fraadaleot  aad  Toid:  See  Botrndy  t.  CbneerM^  aato^  p.  240L 


Gabvin  v.  Daussman. 

[U4  UmiAJiA, «».] 

MnraoiPAL  CoBPQBAnom — AasuwiiMTa. — Ordtwatwib  b  UirooAvriTU* 
THXHAi^  and  laeka  the  eeeontial  element  of  "  dve  prooeM  of  law,"  whan 
it  anthoraaa  an  aaaeaament  agauiat  property,  bnt  makea  no  proriaion  for 
notioe,  and  afforda  the  owner  no  opportnni^  to  be  heard  oonoeming  the 
oonreotneoa  of  the  aaaeaament.  Tht  notioe  and  hearing  reqniied  by  the 
conatitation  need  only  be  adapted,  however,  to  the  nato^  of  the  aaaeaa- 
ment  propoaed. 

FaooBSDnros  vob  Sthbr  IuFHOfmumi  Rbquibs  Kotiob  anb  HaiBnia 
to  warrant  the  impoeition  of  a  charge  by  "dne  prooeaa  of  law,**  where 
the  coat  of  anoh  improvement  la  to  be  apportioned  among  thoae  bene* 
fited. 

▼auditv  ov  OBBOTAHOii  ^  AxoBovaB  No  Pbotision  IB  Madb  iob  Nomm 
AVD  Hbabotg  in  prooeedxnga  for  atreet  improTementa  by  either  tlie 
charter  of  a  dty,  or  an  ordinance  enacted  thereonder,  yet  if  under  the 
ordinance  in  qneetion  the  aaaeaament  ooold  only  be  enforced  by  proceed- 
inga  aimilar  to  thoae  in  f oreoloaing  mortgagea  where  notice  woold  be  ro- 
qnired  and  an  ample  opportonity  be  afibrded  for  inquiring  folly  into  tha 
legality  and  amount  of  the  aaaeaament,  auch  ordinance  ia  valid. 

pBovmoir  IX  Gmr  Gharter,  that  Mirb  iNioBMALrriEa  vs  MAKnro  As- 

'flBBsmsT  SHALL  CoN8TrruTS  NoDsnirsB,  deprivee  the  property  owner 

of  no  anbatantial  righta,  and  doea  not  affect  the  merita  of  the  prooeed* 

ingi  under  which  improvement  waa  completed,  but  only  rofera  to  tech* 

nioal  or  formal  objectiona. 

O.  A.  Ownmnghamj  for  the  appellant 

MiTCHSLLy  C.  J.    Jacob  Daussman  and  Henry  Alexander, 
partners  under  the  firm  name  of  Jacob  Daussman  ft  Co.,  com* 
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plained  of  Thomas  E.  Qarvin,  and  alleged  that  they  had  been 
awarded  the  contract  for  the  improvement  of  a  certain  street 
in  the  city  of  Evansville,  which  improvement  it  is  averred 
had  been  regularly  ordered,  and  the  contract  therefor  duly 
let,  by  the  common  council  of  the  city.  The  plaintiffs 
claimed  that  they  had  fully  executed  their  contract  and  com- 
pleted the  improvement,  and  that  the  cost  thereof  had  been 
duly  estimated,  apportioned,  and  assessed  as  the  law  requires* 

It  is  averred  that  the  defendant  is  the  owner  of  a  certain 
tract  of  real  estate  abutting  upon  the  improvement,  and  that 
his  proportion  of  the  cost  thereof,  according  to  the  assessment 
made  by  the  common  council,  amounted  to  $79.86,  which  sum 
remained  unpaid,  and  for  which  a  precept  had  been  duly  issued 
to  the  plaintiffs  on  the  twentieth  day  of  November,  1885.  The 
proceedings  of  the  common  council  are  exhibited  with  the  com- 
plaint. Prayer  for  a  judgment  and  for  the  foreclosure  of  the 
lien  allowed  by  law. 

Demurrer  to  the  complaint  was  overruled,  after  which  there 
was  a  trial  upon  an  issue  made  by  the  general  denial.  There 
was  a  finding  for  the  plaintiffs,  and  judgment  according  to  the 
prayer  of  the  complaint. 

The  city  of  Evansville  derives  its  existence  as  a  munici- 
pality from  a  special  charter  or  law  enacted  by  the  legislature 
in  the  year  1847.  Section  58  of  that  law  makes  provision  for 
the  improvement  and  repair  of  streets.  It  is  enacted  therein, 
among  other  things,  that  the  cost  of  street  improvements  may 
be  assessed  and  charged  upon  all  lots  or  parcels  of  land  front- 
ing on  the  part  of  the  street  improved.  It  gives  authority  to 
the  common  council  to  provide  by  general  ordinance  for  col- 
lecting the  cost  and  expenses  of  such  improvements,  and  also 
for  the  sale  of  the  lots  against  which  the  cost  and  expenses 
may  be  assessed.  It  empowers  the  common  council  to  make 
provision  for  the  collection  of  the  cost  of  street  improvements 
by  suit,  and  for  the  enforcement  of  liens  as  other  liens  are  en- 
forced, and  it  also  declares  that  no  informality  of  any  order 
of  the  common  council  directing  the  making  of  any  such  im- 
provement or  repairs,  nor  in  the  making  of  the  assessment  or 
apportionment  of  the  costs  and  expenses  of  the  same,  shall 
afford  the  defendant  a  defense  in  any  action  for  the  collection 
of  any  such  costs  and  expenses,  or  for  the  enforcement  of  the 
lien  therefor,  provided  the  improvement  or  repairs  were  made 
in  substantial  compliance  with  the  provisions  of  the  act  and 
the  ordinance  as  passed  for  carrying  it  into  effect 
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The  appellant  concedes  that  the  common  couhcily  in  pur- 
suance of  the  authority  thus  conferred,  duly  enacted  general 
ordinances  regulating  the  manner  of  making  street  improve- 
ments in  the  city  of  Evansville,  and  providing  for  the  col- 
lection of  the  cost  and  expenses  of  such  improvements,  and 
that  the  improvements  in  question  were  made  pursuant  to  an 
ordinance  duly  adopted  on  the  second  day  of  May,  1891.  The 
ordinance  is  not  regularly  set  out  in  the  record,  but,  as  it 
appears  in  the  appellant's  brief,  and  according  to  the  conces- 
sion made  by  counsel,  it  provides  that  when  the  council  shall, 
in  pursuance  of  the  charter,  order  and  require  any  improve- 
ments to  be  made  on  any  of  the  streets  of  the  city,  an  order 
shall  be  made  designating  the  improvements,  and  thereupon 
the  clerk  shall  advertise  for  bids,  and  the  work  shall  be  let 
to  the  lowest  responsible  bidder,  who  shall  oomply  with  the 
requirements  as  to  bond,  etc. 

Section  2  provides  for  the  mode  of  apportioning  the  cost  of 
the  work. 

Section  8  provides  that  the  mayor  and  city  surveyor  shall, 
within  seven  days  after  the  letting  of  the  contract,  report  to 
the  council  the  whole  cost  of  the  work,  and  the  8q[>arate 
amount  chargeable  against  each  property  holder,  and  that  the 
council  shall  thereupon  pass  an  order  assessing  and  charging 
each  lot  or  parcel  of  real  estate  with  its  share  or  proportion 
of  such  expense. 

Section  4  makes  it  the  duty  of  the  council,  upon  the  com- 
pletion of  the  work,  to  order  a  precept  to  be  issued  to  the  con- 
tractor against  each  parcel  of  real  estate  so  assessed,  which 
precept  shall  be  signed  by  the  mayor  and  attested  by  the 
clerk,  and  shall  entitle  the  contractor  to  collect  the  same  in 
his  own  name. 

The  subsequent  sections  of  the  ordinance  authorize  the 
contractor  to  collect  the  assessment  by  the  enforcement  of  the 
Hen  thereof  in  the  same  manner  mortgages  are  foreclosed. 

It  is  insisted  on  the  appellant's  behalf  that  the  assessment 
made  against  his  property  under  the  provisions  of  the  fore- 
going ordinance  was  invalid,  because  neither  the  charter  of 
the  city  of  Evansville,  nor  the  ordinance  enacted  thereunder, 
makes  any  provision  for  notice  to  the  owners  of  property  to 
be  affected  by  street  improvements,  or  for  an  appeal  from  the 
precept  or  assessments,  as  is  usual  in  such  cases.  This  prem- 
ise being  assumed,  the  conclusion  is  drawn  that  so  much  of 
the  ordinaoce  as   authorizes    the  abutting   property  to  be 
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charged  with  the  cost  of  the  improvement  is  in  contraven- 
tion of  that  provision  of  the  federal  constitution  which  de- 
clares, in  effect,  that  no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  "  without  due  process  of  law." 

The  question  presented  is  not  whether  the  law  and  the 
ordinance  regulating  the  improvement  of  streets  have  betti 
followed;  but,  conceding  that  they  have  been,  it  is  asserted 
that  they  are  inadequate  to  create  a  charge  against,  or  to  im* 
pose  a  burden  upon,  property,  according  to  '^  the  law  of  the 
land." 

It  is,  without  doubt,  essential  to  the  validity  of  every  law 
under  which  proceedings  may  be  had  for  the  taking  of  prop- 
erty, or  to  impose  a  burden  upon  it  which  may  result  in  takiAg 
it,  that  the  law  make  provision  for  giving  some  kind  of  notice 
at  some  stage  in  the  proceeding,  and  that  it  afford  the  owner 
an  opportunity  to  be  heard  concerning  the  legality  of  the 
assessment,  before  some  tribunal  or  body  authorized  to  correct 
errors,  or  give  appropriate  relief,  before  the  property  is  taken 
or  the  charge  made  absolute. 

As  was  well  said  in  an  analogous  case:  "The  constitution 
sanctions  no  law  imposing  such  an  assessment,  without  a  no- 
tice to,  and  a  hearing  or  an  opportunity  of  a  hearing  by,  the 
owners  of  the  property  to  be  assessed.  It  is  not  enough  that 
the  owners  may  by  chance  have  notice,  or  that  they  may,  as 
a  matter  of  favor,  have  a  hearing.  The  law  must  require  no- 
tice to  them,  and  give  them  the  right  to  a  hearing  and  an  op- 
portunity to  be  heard  ":  Stuart  v.  Palmer,  74  N.  Y.  188;  30 
Am.  Rep.  289;  Fries  v.  Brier,  111  Ind.  65;  CampbeU  v.  Dung- 
gins,  88  Id.  478;  Whitefard  Tp.  v.  ProbaU  Judge,  63  Mich.  180; 
Thomas  v.  Gain,  35  Id.  155;  24  Am.  Rep.  535;  Brovm  v.  City 
of  Denver,  7  Col.  805;  City  of  Philadelphia  v.  MiUer,  49  Pa.  St 
440;  Santa  Clara  v.  Southern  Pacific  R.  R  Co.,  9  Saw.  165; 
Overing  v.  FooU,  65  N.  Y.  263;  Cooley  on  Taxation,  265, 266. 

Any  proceeding,  therefore,  the  result  of  which  is  to  deprive 
the  owner  of  has  property,  or  to  impose  a  burden  upon  or  cre- 
ate a  charge  against  it,  and  which  is  carried  on  under  a  law 
which  makes  no  provision  for  notice,  and  affords  the  owner 
no  opportunity  to  be  heard  concerning  the  correctness  of  the 
assessment,  and  whether  the  amount  charged  against  him  or 
his  property  was  ascertained  and  apportioned  in  good  faith 
and  in  the  manner  provided  by  law,  is  in  contravention  of  the 
constitution,  and  lacks  the  essential  element  of  '^  due  process 
of  law."    The  fact  must,  however,  be  kept  in  view  that  the 
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notice  and  hearing  which  the  constitution  demands  need  only 
be  such  as  are  adapted  to  the  nature  of  the  assessment  pro- 
posed, and  such  as  afford  to  each  individual  affected  the  op- 
portunity to  show  that,  according  to  the  method  prescribed 
by  competent  authority  for  making  the  assessment,  the  amount 
charged  against  him  is  incorrect.  In  the  imposition  of  poll 
or  occupation  taxes,  where  a  certain  sum  is  assessed  against 
each  individual  exercising  a  given  avocation,  or  according  to 
his  age,  without  regard  to  actual  benefits,  the  necessity  of  no- 
tice and  a  hearing  is  reduced  to  a  minimum.  To  a  measur- 
able extent,  the  same  principle  is  involved  when  the  cost  of 
an  improvement  is,  as  by  law  in  proper  cases  it  may  be,  ap- 
portioned by  mere  mathematical  calculation,  according  to  a 
certain  rate  per  front  foot:  Thomas  v.  Oavrij  6upra;  Lippa  v. 
City  of  FhUadaphia,  38  Pa.  St.  603;  CUy  of  PhUaddphia  v. 
Tryon,  85  Id.  401. 

The  principle  which  underlies  and  upholds  special  assess- 
ments, such  as  that  involved  in  the  present  case,  is,  that  the 
lands  assessed  are  enhanced  in  value  to  an  amount  equal  to 
the  cost  of  the  improvement,  which  is  to  be  apportioned  among 
those  specially  benefited,  in  the  manner  prescribed  by  law: 
Eeiek  v.  Voightj  110  Ind.  279;  Ross  v.  Stackhouae,  114  Id.  200; 
Desty  on  Taxation,  1237;  Cooley  on  Taxation,  416. 

While  the  character  of  notice  and  the  limits  within  which 
the  hearing  may  be  confined  are  in  each  instance  dependent^ 
to  a  greater  or  less  extent,  upon  the  nature  of  the  case,  pro- 
ceedings for  street  improvements,  where  the  cost  is  to  be  ap- 
portioned among  those  benefited,  are,  nevertheless,  within  the 
rule  which  requires  notice  and  a  hearing,  in  order  to  the  im- 
position of  a  charge  by  *'  due  process  of  law.''  The  difficulty 
of  framing  a  ^'  perspicuous,  comprehensive,  and  satisfactory  " 
definition  of  the  phrase,  '^  due  process  of  law,''  has  often  been 
the  subject  of  remark,  and  the  courts  have  uniformly  refrained 
from  attempting  to  give  it  a  precise  or  authoritative  definition: 
Davidson  v.  New  Orleans,  96  U.  S.  97;  Huriado  v.  People,  110 
Id.  516;  Hagar  v.  SedanuUion  Diet.  No.  108,  111  Id.  701;  Stu- 
<irt  V.  Palmer,  eupra. 

It  has  been  said,  however,  that,  *'  in  judging  what  is  ^  due 
process  of  law,'  respect  must  be  bad  to  the  cause  and  object 
of  the  taking,  whether  under  the  taxing  power,  the  power  of 
dminent  domain,  or  the  power  of  assessment  for  local  improve- 
ments, or  none  of  these;  iLiid  if  found  to  be  suitable  or  admis- 
«ible  in  the  special  case,  it  will  be  adjudged  to  be  '  due  proceM 
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of  law'  ^':  Davidson  v.  New  OrlfOiM,  mpra.  If  the  law  dired- 
ing  the  proceedings  affords  the  property  owner  an  c^portunitj 
to  be  heard  y  after  due  notice,  in  a  tribunal  competent  to  afford 
him  relief  appropriate  to  the  nature  of  the  case,  bo  that  the 
charge  against  his  property  only  becomes  conclusive  after  the 
opportunity  for  a  hearing  has  been  had,  it  cannot  be  said  thai 
his  property  has  been  taken  or  burdened  without  due  process 
of  law.  That  the  legislature  may  make  provision  for  local 
impvovementSy  which  are  to  a  degree  of  public  utility,  or  in  a 
sense  of  a  public  character,  and  impose  the  cost  thereof  on 
the  property  or  diatrict  to  be  specially  benefited, — in  any 
manner  not  manifestly  unfair  or  unequal, — without  first  pro- 
viding for  intermediate  proceedings  to  determine  the  neces- 
sity for  the  improvement,  or  the  cost  of  making  it,  and  that  it 
may  prescribe  the  kind  of  notice  and  the  time  and  manner  in 
which  it  shall  be  given,  is  well  settled;  and  that  it  may  dele- 
gate the  like  power  to  a  municipal  corporation  is  likewise  set- 
tled: County  of  Hennepin  v.  Bartleeonj  37  Minn.  855;  Oakh  v* 
City  qf  Dee  Moinee,  63  Iowa,  718;  MatUr  of  De  Peyeter^  80  N.  Y. 
565;  Wdshinffion  Ave.,  69  Pa.  St.  852;  8  Am.  Bep.  255;  Fair* 
banks  V.  Mayor  ete.j  182  Mass.  42. 

In  like  manner  the  legislature  may  oommit  to  the  common 
council  of  a  city,  or  to  a  tribunal  specially  provided  for  the 
purpose,  the  power  of  apportioning  the  cost  of  an  improve- 
ment, and  of  assessing  the  expense  thereof,  upon  the  property 
benefited  in  the  manner  provided  by  law,  unless  the  method 
prescribed  is  plainly  unadapted  to  arriving  at  a  fair  and  equt* 
table  result,  and  also  to  determine  what  j/fopertj  within  the 
limits  defined,  if  any  are  defined,  will  he  benefited  by  the  im« 
provement. 

In  respect  to  all  such  questions,  the  determination  of  the 
common  council,  w  other  body,  within  the  limits  of  the  juris- 
diction specially  committed  to  it,  may  be  made  conclusive. 
This  power  has  been  exercised  and  sanctioiied  too  long  to  be 
DOW  open  to  question:  City  of  Fori  Wayne  v.  Cody^  43  Ind. 
197;  Biek^U  v.  Spraker,  77  Id.  871;  Anderson  v.  Baker,  98 
Id.  587;  Thomas  v.  Oain,  supra;  Warren  v.  Grand  Havenj  80 
Mioh.24 

It  is  essential  to  the  publio  good  that  the  necessity  for  street 
and  other  public  improvements,  and  the  cost  oi  making  them, 
and  such  other  proceedings  as  are  necessary  to  insure  the 
prompt  execution  of  the  work,  be  determined  and  taken  in  a 
eomparatively  summary  way. 
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To  give  each  property  owner  t}ie  right  to  oonteet  every  step 
in  snch  an  undertaking,  would  be,  in  effect,  to  prohibit  the 
improvement,  or  render  its  execution  practically  impossible  in 
many  instances. 

If,  therefore,  the  law  provides  for  giving  notice  and  for  a 
method  whereby  the  property  owner  may  ultimately  challenge 
the  correctness  of  the  assessment  made  against  his  property, 
in  respect  to  whether  it  was  made  in  good  faith,  without  in- 
tervening mistake  or  error,  and  according  to  the  method  and 
under  the  safeguards  provided  by  the  law, — the  constitutional 
provision  is  to  be  deemed  satisfied. 

These  ends  seem  to  have  been  adequately  provided  for  by 
the  ordinance  under  which  the  improvement  involved  in  the 
present  case  was  made. 

It  is  conceded  that,  under  the  ordinance,  the  assessment 
against  the  appellant's  property  could  only  be  enforced  by 
legal  proceedings  in  a  court  having  jurisdiction  to  foreclose 
mortgages.  Such  proceedings  could  only  be  taken  in  pursu- 
ance  of  notice,  and  in  a  court  in  which  ample  opportunity 
would  be  afforded  for  questioning  the  validity  of  the  proceed- 
ings for  the  improvement  of  the  street,  and  of  all  other  matters 
respecting  the  legality  and  amount  of  the  assessment,  or  which 
might  constitute  a  legitimate  cause  of  grievanoe  to  the  prop- 
erty holder. 

It  is  true,  as  we  have  seeui  the  statute  under  which  the  city 
of  Evansville  derives  its  corporate  existence  provides  that  mere 
informalities  of  the  common  council  in  directing  the  improve- 
ment, or  in  making  the  assessment  or  apportionment  of  the 
cost  thereof,  shall  not  afford  a  defense  against  the  collection 
of  the  cost,  provided  the  improvements  were  made  in  substan- 
tial conformity  with  the  act  and  the  ordinances  passed  in 
pursuance  thereof.  This,  however,  deprives  the  property  owner 
of  no  substantial  right;  it  does  nothing  more  than  take  away 
from  him  the  opportunity  to  urge  technical  or  formal  objec- 
tions, which  do  not  affect  the  merits  of  the  proceedings  under 
which  the  improvement  was  completed:  Hagar  v.  lUdamation 
Di$t.  No.  108 J  wpra;  Bedamation  Dist.  No.  108  v.  EwMy  61 
CaLlOl 

We  find  no  error.    The  judgment  is  afSrmed,  with  costs. 


Dim  FfeooHi  ov  liAWt  OnxaAiXT:  See  note  to  Flkd  R.8.O0.Y.  Fmfer, 
48  Am.  Dec.  209  et  teq.,  and  tee  pftrtionkrly  pagw  278,  279,  m  to  validity 
of  MMtmenti  with  notioo. 
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Cleveland,  Columbus,*  Cincinnati,  and  Indian- 
apolis Railway  Company  v.  Wynant. 

IU4  IKDIAITA,  82S.] 
KSOUOSNCE.  —  EVIDSVCI  OV  OtHKR  SmiLAB  OOODBRBfCB  ON  OtHKR  Oo* 

CASiONS  IS  VCT  Admissibli  for  the  purpose  of  nising  a  presnmptioa 
that  the  particaUr  accident  in  question  happened,  or  that  the  place  wae 
defective  and  dangerous,  or  that  the  situation  was  of  such  a  character 
that  the  occurrence  resulting  in  the  injury  oomplainnd  of  might  well 
have  taken  place. 

Evidence.  —  Whether  Ant  Parhculas  Ob/htt  la  Oaloulatid  to 
Frighten  Horses  is  mot  to  be  Pleaded  and  Protxd^  but  is  to  be 
determined  by  the  experience,  observation,  and  intelligence  of  the  oonit 
and  jury  as  applied  to  all  the  facts  of  the  particular  case  before  them. 

Owner  of  Object  Obstrugtino  Hiohwat  is  iiot  Kboessabilt  Liablb 
FOR  Damages  resulting  from  fright  thereby  occasioned  to  hcHrees, 
merely  because  such  obstruction  is  in  violation  of  a  statute.  Aere 
must  have  been  a  natural  causative  connection  between  the  vidatioii  of 
the  statute  and  the  frightening  of  the  horses  to  render  the  owner  liaUe; 
and  the  injury  must  in  each  case  be  proximately  such  as.  was  within 
the  purpose  and  protection  of  the  statute. 

KsGUGEVCE  —  iNSTRUonoN.  —  Railwat  Cohpant  has  Right  to  Leave 
ITS  Cars  at  Ant  Point  on  its  Side-track  except  in  or  upon  the  high- 
way; and  where  a  car  was  so  left»  but  was  afterwards  moved  upon  the 
highway  by  persons  for  whom  the  company  was  not  reeponsiblei,  and  while 
there  it  frightened  the  plain  dff*s  horses,  and  she  was  injured  in  conse- 
quence, no  liability  is  created  against  the  company,  unless  it  negligently 
permitted  the  car  to  remain  upon  the  highway  an  unreasonable  length  of 
time,  and  it  is  error  to  refuse  an  instruction  to  that  effbot 

H.  H.  Poppleton^  S.  H.  Holdingj  M.  8.  Robintonf  and  /.  W. 
Lnvettj  for  the  appellant. 

H.  D.  Thompson^  for  the  appellee. 

Mitchell,  G.  J.  Action  by  Harriet  Wynant  against  the 
appellant  railway  company  to  recover  damages  for  injuries 
alleged  to  have  been  suffered  by  the  plaintiff  from  the  over- 
turning of  her  carriage,  the  horses  having  taken  fright  at  a 
box-car  which,  it  is  charged,  the  company  unlawfully  and 
negligently  permitted  to  be  and  remain  partially  in  and  upon 
a  public  highway  over  which  the  plaintiff  was  traveling. 

The  case  was  considered  once  before  by  this  court,  and  re- 
versed because  the  evidence  did  not  sustain  the  verdict  of  the 
jury:  Cleveland  etc.  Wy  Co.  v.  Wynant^  100  Ind.  160. 

A  second  trial  has  been  had,  with  the  result  that  judgment 
has  again  been  rendered  for  the  plaintiff.  The  case  is  before 
us  a  second  time  upon  the  same  pleadings,  and,  according  to 
the  insistence  of  appellant's  counsel|  upon  substantially  the 
same  evidence. 
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Waiving  any  observations  conoeming  the  sufficiency  of  the 
evidence,  or  whether  it  is  in  any  essential  respect  variant  from 
what  it  was  before,  it  is  enough  to  say  the  jadgment  must  be 
reversed,  for  errors  hereinafter  pointed  out. 

To  sustain  her  case,  the  plaintiff  gave  evidence  tending  to 
show  that  certain  empty,  and  for  the  time  being  unused,  freight- 
cars,  which  had  been  stored  on  a  short  railway  track,  which 
diverged  from  the  company's  main  line  to  a  gravel  pit,  had 
been  permitted  to  encroach  from  five  to  eight  feet  on  either 
side  of  a  public  highway  over  which  the  above-mentioned 
track  lay,  leaving  a  space  of  from  fifteen  to  twenty-five  feet  in 
width  of  the  traveled  way  between  the  projecting  cars. 

There  was  evidence  tending  to  show  that  the  plaintiff  and 
her  husband  were  passing  over  the  highway  in  a  vehicle  drawn 
by  two  gentle  horses.  When  about  to  go  upon  the  railway 
track  between  the  cars,  without  having  previously  shown  any 
signs  of  fear,  the  horses  suddenly  took  fright  and  became  un- 
manageable. Whether  they  were  frightened  at  an  empty  car 
or  at  noise  which  proceeded  from  it,  is  immaterial  to  the 
questions  to  be  considered. 

There  was  some  evidence  tending  to  show  that  a  box-car 
had  encroached  upon  the  road  for  several  days  prior  to  the 
accident. 

The  railway  company  introduced  evidence  tending  to  show 
that  the  car  had  been  let  down  on  the  highway,  on  the  day  of 
the  accident,  by  the  unauthorised  interference  of  some  boys 
with  the  brakes.  The  car  was  an  ordinary  empty  box-car, 
such  as  is  in  common  use  on  all  railroads. 

At  the  trial,  the  plaintiff  produced  witnesses  who  testified 
that  they  had  passed  over  the  highway  in  question  several 
days  prior  to  that  on  which  the  accident  happened,  and,  after 
describing  the  situation  of  the  cars  as  they  then  observed  them, 
and  the  manner  in  which  they  then  projected  into  the  high- 
way, they  were  permitted  to  testify,  over  objection,  that  their 
horses  took  fright  or  '*  shied  "  at  the  cars. 

Nothing  appeared  concerning  the  disposition  of  the  horses 
driven,  by  the  several  witnesses,  in  respect  to  whether  or  not 
they  were  ordinarily  gentle  and  well  di8i)osed,  or  whether  they 
were  under  careful  guidance,  and  so  the  evidence  might  well 
have  been  excluded  on  that  account.  But  if  these  objections 
had  been  obviated,  we  can  discover  no  sound  principle  which 
justified  the  admission  of  the  evidence. 

The  principal  facts  in  dispute  under  the  issues  were,  whether 
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or  not  the  railway  company  had  unlawfully  or  Diligently 
placed,  or  unreasonably  permitted,  its  empty  cars  to  remain 
ui)ou  a  public  highway,  thereby  causing  the  horses  attached 
to  the  carriage  in  which  the  plaintiff  was  seated  to  take  fright 
and  run  away,  resulting  in  an  injury  for  which  she  was  in  no 
way  blamable. 

The  evidence  admitted  pertained  to  facts  altogether  aside 
from  those  in  dispute,  and  in  no  way  tended  to  raise  a  legal 
presumption  as  to  the  disputed  facts.  It  could  have  had  no 
other  effect  than  to  mislead  the  jury  and  distract  their  atten- 
tion from  the  real  issues  in  the  case.  There  is  no  fixed  rule 
governing  the  frightening  of  horses.  An  object  that  may 
render  one  unmanageable  from  fear,  another  may  pass  without 
notice.  It  does  not  follow,  because  one  or  more  may  have 
taken  fright  at  a  given  object  in  a  highway,  that  the  object 
was  necessarily  frightful  to  all  gentle  horses;  nor  does  proof 
that  a  number  of  horses  took  fright  at  an  object  raise  a  legal 
presumption  that  another  horse,  on  a  different  occasion,  be- 
came frightened  at  the  same  object:  PioUet  v.  Simmers^  106 
Pa.  St.  95;  51  Am.  Rep.  496;  Denver  etc.  R'y  Co.  v.  OUucoUy 
4  Col.  270;  Neweom  v.  Georgia  SaUroadf  62  Oa.  339;  Durbrow 
V.  McDonald,  5  Bosw.  130;  WenJtworik  v.  aniiK  44  N.  H.  419; 
82  Am.  Dec.  228. 

The  railway  company  was  not  bound  to  anticipate  and  make 
preparation  to  meet  testimony  of  the  character  of  that  in 
question;  nor  would  it  have  been  heard  to  prove,  in  rebuttal, 
that  other  gentle  horses  had  passed  between  the  cars  without 
taking  fright,  or  that  the  horses  which  took  fright  were  vicioos 
and  unsafe  under  ordinary  circumstances:  Bauer  v.  CUy  of 
Indianapolis  99  Ind.  66;  Kidder  v.  InhabiianU  of  DwmUMc^ 
11  Gray,  342;  Temperance  Hall  Ase'n  v.  QOee,  83  N.  J.  L.  2601 

Thus,  in  the  case  first  above  cited,  it  was  held,  in  a  suit 
against  a  city  for  an  injury  received  in  consequence  of  an  ob- 
struction upon  a  sidewalk,  that  it  was  not  proper  to  admit 
evidence  to  show  that  others  had  passed  over  the  same  ob- 
struction without  injury. 

Where  it  becomes  necessary  to  affect  those  charged  with  the 
duty  of  keeping  highways,  bridges,  or  other  structures  in  a  safe 
condition,  or  of  keeping  only  competent  persons  in  their  ser- 
vice, with  notice  of  defects  or  unfitness,  or  where  the  question 
is  as  to  the  safety  or  availability  of  a  machine  or  contrivance 
designed  for  a  particular  purpose  or  for  practical  use,  evidence 
is  admissible  to  show  how  the  thing  served  when  put  to  the  use 


Nov.  1887,]    Cleveland  etc.  R'y  Co,  v.  Wyhawt.  047 

for  which  it  was  designed,  in  the  one  case,  or  that  occurrences 
of  a  character  to  make  the  defect  or  incompetency  notorious 
had  taken  place,  in  the  other:  PitUburgh  etc.  Ry  Co,  v.  Ruby^ 
88  Ind.  294;  10  Am.  Rep.  Ill;  Cleveland  etc.  R.  R.  Co.  v.  New 
Mj  104  Ind.  264;  54  Am.  Rep.  812;  City  of  Delphi  v.  Lotoery^ 
74  Ind.  520;  89  Am.  Rep.  98;  City  qf  Fort  Wayne  y.  Coombs^ 
107  Ind.  76. 

The  present  case  does  not  come  within  the  rule  above  stated. 
None  of  the  occurrences  described  were  of  such  a  character  as 
to  convey  notice  to  the  railway  company,  or  to  be  known  to 
any  others  thasi  the  witnesses  themselves. 

Evidence  of  other  similar  occurrences,  on  other  occasions,  is 
not  admissible  for  the  purpose  of  raising  a  presumption  that 
the  particular  accident  in  question  happened,  or  that  the  place 
was  defective  and  dangerous,  or  that  the  situation  was  of  such 
a  character  that  the  occurrence  resulting  in  the  injury  com- 
plained of  might  well  have  taken  place.  The  facts  are  the 
only  legitimate  evidence  of  the  injury  and  of  the  manner  and 
cause  of  the  occurrence:  Rameey  v.  RmhviUe  etc.  O,  R,  Co.j  81 
Ind.  894;  CMina  v.  Inhabitant  of  Dorchester,  6  Cush.  896; 
Hubbard  v.  City  of  Concord^  86  N.  H.  62;  69  Am.  Dec.  520; 
Maguire  v.  Middlesex  R.  R.  Co.j  116  Mass.  239;  Hatohe  v.  In- 
habitants of  CharlenunU,  110  Id.  110;  Blair  v.  Inhabitants  of 
Pelham,  118  Id.  420. 

The  case  is  parallel  in  principle  with  Hudson  v.  Chicago  etc. 
Ry  Co.j  69  Iowa,  581.  In  that  case,  the  plaintiff  claimed 
damages  for  injuries  to  his  horse,  resulting  from  defective 
planking,  at  a  railway  eroesing.  The  judgment  of  the  lower 
court  was  reversed  because  a  witness  was  permitted  to  testify 
that,  Bome  time  prior  to  the  injury  complained  of|  a  horse 
driven  by  him  had  got  his  foot  between  the  plank  and  rail  at 
the  same  place  where  the  plaintiff's  horse  was  injured. 

We  are  aware  of  the  fact  that  some  contrariety  exists  in  the 
decisions  upon  the  point  in  question.  In  our  opinion,  the  rule 
above  indicated  is  the  one  justified  by  the  decisicms  of  this 
court,  and  altogether  the  safer  one  upon  principle;  Patterson 
on  Railway  Accident  Law,  420. 

There  is,  in  the  present  case,  no  open,  visible  connection  be* 
tween  the  evidentiary  facts,  or  independent  occurrences,  out  of 
which  it  is  assumed  certain  presumptions  arise,  and  the  facts 
sought  to  be  established  by  deduction  from  the  evidentiary 
facts  proved.  This  the  law  requires.  The  jury  must  not  be 
left  to  decide  the  principal  facts  by  making  remote  inferences 


648  Cleveland  etc  B^y  Co.  v.  Wtmant.      [Indiana, 

from  facts  having  no  visible  connection  with  those  in  dispute: 
United  States  v.  Ross^  92  U.  S.  281. 

The  only  presumptions  of  fact  which  the  law  recognixes  are 
those  which  arise  or  may  be  inferred  immediately  from  the 
facts  proved:  Manning  v.  Insurance  Co.j  100  U.  8.  693;  Doug' 
lass  V.  MitcheU,  85  Pa.  St  440. 

It  must  have  been  assumed,  because  some  other  horses  were 
frightened  at  the  car,  that  it  was  necessarily  an  object  calcu- 
lated to  frighten  gentle  horses,  and  therefore  that  those  draw* 
ing  the  plaintiflf's  carriage  became  frightened  at  it.  The 
conclusion  was  not  a  natural  deduction  from,  nor  had  it  any 
visible  or  probable  connection  with,  the  facts:  MeAUer  v.  Jfc- 
Murray,  68  Pa.  St.  126. 

It  might  be  proved  that  horses  of  ordinary  gentleness  took 
fright  at  a  newspaper,  or  other  like  object,  casually  left  in  a 
public  highway,  but  it  would  hardly  be  contended  that  proof 
might  be  heard  to  show  that  a  newspaper  was  an  object  nat- 
urally calculated  to  frighten  horses  of  ordinary  gentleness. 

It  is  well  settled  that  one  who  negligently  or  without  right 
places  an  object,  naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  within  the  limits  of  a  public  highway, 
or  who  wrongfully  suffers  such  an  object,  although  placed 
there  without  fault,  to  remain  an  unreasonable  length  of  time, 
may  become  liable  for  an  injury  occasioned  by  the  fright  of 
horses  thereat:  Town  of  RushriUe  v.  Adamsj  107  Ind.  475; 
Turner  v.  Buchanan^  82  Id.  147;.  42  Am.  Rep.  485;  PioUet  v. 
Simmers^  supra. 

Such  an  object,  wrongfully  placed  or  unreasonably  kept  or 
maintained  in  a  public  highway,  may  become  a  nuisance,  for 
which  the  author  may  incur  liability  to  a  person  suffering 
special  injury  therefrom. 

As  to  what  objects  may  lawfully  be  placed  within  the 
limits  of  a  public  highway,  and  as  to  what  may  constitute  a 
reasonable  time  during  which  such  objects  may  be  kept  there, 
must  depend  upon  the  circumstances  of  each  particular  case. 
Horses  may  taJ^e  fright  at  wheelbarrows,  road-engines,  cov- 
ered wagons,  box-cars,  reaping-machines,  building  material, 
and  an  indefinite  number  of  other  things  which  are  not 
nuisances  per  «e,  when  found  within  the  limits  of  a  public 
highway;  and  yet  all  these  may  become  nuisances  by  being 
negligently  permitted  to  obstruct  a  highway,  depending  upon 
the  circumstances  of  each  case.  Horses  of  ordinary  gentle- 
ness become  accustomed  to  such  objects,  when  the  objects  are 


Nov.  1887.]    Clbveland  etc.  R'y  Co.  v.  Wynant.  G40 

found  in  their  customary  places.  They  are  more  liahle  to 
become  alarmed  when  they  encounter  such  an  object  in  an 
unusual  place  or  under  extraordinary  circumstances.  This 
is  part  of  the  common  knowledge  possessed  by  all  intelligent 
persons  of  mature  years. 

All  horses  are  disposed  to  scare  or  shy  at  objects  of  an  im- 
usual  character  in  a  highway.  Roads  are  prepared  with  ref- 
erence to  this  generally  known  disposition,  and  persons  who 
place  or  leave  objects  in  a  highway  are  likewise  charged  with 
notice  of  this  habit. 

These  are  things  which  every  adult  person  of  ordinary  ex* 
perience  must  be  presumed  to  know.  It  is  not,  therefore,  a 
subject  to  be  pleaded  and  proved,  whether  a  box-car,  or  any 
other  particular  object,  is  naturally  calculated  to  frighten 
horses.  This  is  to  be  determined  by  the  experience,  observa- 
tion and  intelligence  of  the  court  and  jury  as  applied  to  all 
the  facts  of  the  particular  case  before  them:  Oilbert  v.  Flint 
etc.  B?y  Co.,  51  Mich.  488;  47  Am.  Rep.  592;  Wala»h  etc.  Ry 
Co.  V.  Farver,  111  Ind.  196;  60  Am.  Rep.  696. 

The  mere  fact  that  an  object  is  in  the  highway,  in  violation 
of  a  statute,  does  not  necessarily  make  the  owner  liable  for 
damages  resulting  from  fright  which  the  object  may  have 
occasioned  to  horses.  There  must  have  been  some  natural, 
causative  connection  between  the  violation  of  the  statute  and 
the  frightening  of  the  horses.  The  object,  in  the  situation  in 
which  it  was  left,  must  have  had  a  necessary  or  natural  ten- 
dency to  that  end,  according  to  common  experience.  A  cow 
or  a  sheep  may  be  upon  a  public  highway  in  violation  of  a 
statute,  and  a  horse  of  ordinary  gentleness  may  take  fright 
at  such  an  animal.  The  frightening  of  horses  was  not,  how- 
ever, the  mischief  which  the  statute  requiring  certain  animals 
to  be  restrained  from  running  at  large  was  intended  to  pre- 
vent. The  injury  must  in  each  case  be  proximately  such  as 
was  within  the  purpose  and  protection  of  the  statute:  Wahash 
etc.  Ry  Co.  v.  Xocle,  112  Ind.  404;  2  Am.  St.  Rep.  198.  It  was 
error  to  admit  the  evidence. 

At  the  proper  time,  the  defendant  company  asked  the  court 
to  instruct  the  jury  to  the  effect  that  the  railway  company 
had  the  right  to  have  its  cars  standing  on  its  branch  road  at 
any  point  except  in  or  upon  the  highway,  and  that  if  the  car 
at  which  the  plaintiff's  horses  took  fright  was  placed  by  it  at 
a  point  so  as  not  to  obstruct  the  highway,  and  was  afterwards 
moved  into  the  highway  by  persons  for  whom  the  company 
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was  not  responsible,  the  company  would  not  be  liable  to  the 
plaintiff  for  the  injury  suffered  hj  her,  unless  it  negligently 
permitted  the  car  to  remain  upon  the  highway  an  unieaaon* 
able  length  of  time. 

This  was  undoubtedly  a  correct  statement  of  the  IaW|  and 
it  was  apidicable  to  the  defense  which  the  defendant  son^t  to 
maintain  by  its  evidence. 

It  is  the  right  of  a  party  applying  for  it,  to  have  his  theory 
of  the  case  clearly  and  distinctly  presented  to  the  jury,  when 
he  has  adduced  evidence  fedrly  tending  to  support  it:  Tenr 
brooke  v.  Jahke,  77  Pa.  St.  892;  PitiAurgh  #(c.  Ry  Co.  v. 
Kriehbaumj  24  Ohio  St.  119;  C^vMtoek  v.  Nation,  86  Mich.  277; 
Thornton  Juries  and  Instructions,  sec.  165. 

The  instructigns  given  by  the  court,  although  correct  in  the 
abstract,  were  general.  The  defendant  had  a  right  to  an  in- 
struction adapted  to  the  special  features  of  the  defense  which 
it  undertook  to  support  by  its  evidence:  ParhkiU  v.  Town  of 
BrighUmj  61  Iowa,  108;  Parmlee  v.  Adolph^  28  Ohio  Si  10; 
Marietta  etc.  R.  R.  Co.  PieUey,  24  Id.  664. 

For  the  foregoing  reasons  the  judgment  is  reversed,  with 
costs,  with  directions  to  the  court  to  sustain  the  appellant's 
motion  for  a  new  trial 
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Bathb  v.  Dboatub  County  Agbioultubal  Sooibtt. 

[7S  I6WA«  11.] 

Uunu  Yarn,  Puadzvo.— Ih  Aonoir  aoaisbt  Cobpobatiov  to  Bbootsb 
JOB  Ih JUBiiB  Gavbbd  bt  Nxouoxvob  of  allflgod  employees  of  the  oor- 
poratioii,  it  must  »ppesr  from  tlie  petition  that  the  defendant  had  an- 
thority  to  enter  into  a  oontraot  of  employment;  otherwise  it  will  be 
pcesamed  that  there  ii  nothing  in  the  articles  of  incorporation  whioh 
either  by  eipiesa  provision  or  by  impiioation  Mrthorised  the  offioers  of 
the  society  to  hire  shch  senraats,  and  therefora  there  can  be  no  reooTcry 
agaiiist  the  corporation. 

E.  W.  Curry  J  for  the  appellant  * 

8.  A.  OatsB  and  Brotherj  and  BiMoeh  and  Hoffman^  for  the 
appellee. 

Adams,  C.  J.  The  petition  shows  that  the  defendant  is  a 
corporation,  organised  to  farther  the  interest  of  agricnltnre,  to 
improve  and  encourage  the  breeding  of  fine  stock,  to  hold  ex- 
positions of  agricultural  products  and  stock,  to  hold  and  give 
annual  fairs,  and  to  do  and  perform  everything  necessary  and 
incident  thereto;  that  in  the  fall  of  1885  the  defendant  held 
its  annual  fair  at  its  fair-grounds  in  Decatur  County,  near  the 
town  of  Leon;  that,  for  the  purpose  of  increasing  the  attend- 
ance and  the  gate  receipts,  the  officers  of  the  defendant  em- 
ployed one  Clark  and  one  Wilson  to  convey  people  in  their 
own  conveyances  from  the  town  of  Leon  to  the  fair-grounds; 
that  Clark  and  Wilson,  while  so  engaged,  ran  their  team 
negligently  against  the  plaintiff's  mare,  and  caused  her  death. 
The  defendant  demurred  to  the  petition,  upon  the  ground, 
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among  others,  that  it  does  not  appear  that  the  defendant  had 
authority  to  employ  Clark  and  Wilson,  as  alleged,  and  thereby 
assume  responsibility  for  their  conduct  as  employees. 

The  powers  of  a  corporation  are  such  as  are  expressly  pro- 
vided in  the  articles  of  incorporation,  and  such  others  as  are 
reasonably  incident  to  the  exercise  of  such  powers.  The  plain- 
tiff contends  that  the  employment  of  Clark  and  Wilson  to  con- 
vey people  to  the  fair-grounds  was  incident  to  the  holding  of  a 
successful  fair,  as  there  would  be  no  fair  without  attendance. 
This  might  be  conceded,  if  attendance  depended  upon  convey- 
ances provided  by  the  defendant,  and  it  was  so  understood  by 
the  members  of  the  society  at  the  time  they  joined  it  But 
there  is  nothing  in  the  petition  which  shows  this  to  be  so.  In 
the  absence  of  any  showing  to  the  contrary,  we  may  assume 
that  the  members  of  the  society  joined  it  with  the  understand- 
ing that  all  persons  desiring  to  attend  the  fair  would  be  able 
to  procure  conveyances  in  their  own  way,  and  without  any 
provision  therefor  by  the  society.  Furnishing  conveyances  is 
a  distinct  business,  in  which  any  one  might  engage,  and  the 
presumption  would  be  that  the  supply  would  be  equal  to  the 
demand.  In  our  opinion,  then,  there  is  nothing  in  the  articles 
of  incorporation,  either  by  express  provision  or  arising  there- 
from by  implication,  that  authorized  the  officers  of  the  society 
to  employ  Clark  and  Wilson.  If  this  is  so,  the  defendant 
never  became  responsible  for  their  conduct,  and  the  demurrer 

to  the  petition  was  rightly 'sustained. 
ASirmed.  

Municipal  Corporation  is  not  Liable  loa  Unadthorizbd  Act  ov  m 
Ofviobrs,  or  for  acts  of  persons  assnming  without  authority  to  be  snch  offi- 
cers: See  note  to  HUador/Y.  SU  Louia^  100  Am.  Deo.  85S-360. 


BOOKBNSTEDT   V.    PeBKINS. 
[7S  Iowa,  at.J 

ItfAKUTr  OF  SuBRim  ON  Guardian's  Bond — Bvxdxngb. —Sureties  on 
guardiAn's  bond  are  not  responsible  for  any  default  which  may  have 
occurred  before  they  signed  the  bond,  but  the  undertaking  covers  money 
held  by  the  guardian  when  the  bond  was  accepted,  and  the  fact  that  he 
had  receiTed  it  but  six  days  before  that  has  some  tendency  to  prove 
that  it  was  in  his  hands  at  that  time,  and  is  admissible. 

On  Appral,  Findino  op  Court  will  not  be  Disturbed,  where  the  action 
is  at  law,  if  there  was  any  evidence  which  reasonably  sustains  it;  there- 
fore a  judgment  against  sureties  on  guardian's  bond  will  not  be  set 
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alUumgh  the  only  evidence  on  which  it  is  haeed  is,  that  money  had  been 
paid  the  goardian  six  days  prior  to  the  execution  of  the  bond,  and  that 
it  had  not  been  acoonnted  for. 

Appeal  from  jadgment  for  plaintiff  against  euretieB  on 
guardian's  bond.    Trial  was  had  before  the  court  without  a 

jury- 

/.  H.  Peters  and  E.  C.  PerkinSf  for  the  appellant. 

J.  Z).  Aleop^  C.  D.  Hvstedj  cmd  Powers  and  Lacyy  for  the  ap- 
pellee. 

Reed,  J.  W.  A.  Heath,  the  guardian  on  whose  bond  this 
action  was  brought,  was  appointed  on  the  thirteenth  day  of 
October,  1875.  A  former  guardian  tendered  his  resignation  of 
the  trust  on  that  day,  which  was  accepted  by  the  court,  and 
he  was  ordered  to  turn  over  the  estate  of  the  wards  to  his 
successor.  On  the  same  day  he  paid  to  Heath  the  sum  of 
$1,566.90,  which  is  all  the  property  of  the  estate  ever  received 
by  him.  The  bond  sued  on  was  not  executed,  however,  until 
the  19th  of  October.  Heath  died  without  having  accounted 
for  the  money,  and  it  is  for  its  recovery  that  the  action  was 
brought  The  condition  of  the  bond  is,  that  Heath  ''shall 
faithfully  discharge  the  office  and  trust  of  such  guardian,  and 
shall  render  a  fair  and  just  account  of  such  guardianship 
from  time  to  time,  whenever  required  thereunto  by  law,  and 
render  and  pay  to  said  minors  all  moneys,  goods,  chattels, 
title  papers,  and  effects  which  may  come  into  the  hands  or 
possession  of  such  guardian,  belonging  to  such  minors,  when 
such  minors  shall  be  entitled  thereto." 

1.  On  the  trial  defendants  objected  to  the  evidence  offered 
by  plaintiff  to  prove  the  payment  of  the  money  to  the  guar- 
dian, on  the  ground  that,  as  their  only  undertaking  was  that 
he  would  account  for  such  property  as  should  come  into  his 
hands  after  the  execution  of  the  bond,  they  were  not  respon- 
sible for  his  failure  to  account  for  the  money,  he  having  re- 
ceived it  before  that.  It  is  true  that  defendants'  undertaking 
was  for  the  performance  in  the  future  of  the  duties  of  the 
guardianship.  They  are  not  responsible  for  any  default  which 
may  have  occurred  before  they  signed  the  bond.  But  if  Heath 
held  the  money  when  the  bond  was  accepted,  their  undertak- 
ing covers  it;  for  in  contemplation  of  law,  it  came  into  his 
hands  as  guardian  at  that  time.  The  order  appointing  him 
was  made  previous  to  that,  it  is  true,  but  the  duties  of  the 
trust  did  not  devolve  upon  him  until  he  qualified,  which  was 
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done  when  the  bond  was  accepted.  From  that  time  they  were 
responsible  for  his  performance  of  the  duties  of  the  tmsL 
Any  competent  evidence  which  tended  to  prove  that  he  held 
the  money  at  that  time  was  admissible.  The  fact  that  he  had 
received  it  but  six  days  befc^e  that  had  some  tendency  to 
prove  that  it  was  in  his  hands  at  that  time.  The  evidence  of 
that  fact  was  therefore  admissible. 

2.  Plaintiff  rested  upon  proof  of  the  payment  of  the  money 
to  Heath,  and  that  he  had  not  acconnted  for  it  at  the  time  of 
his  death,  which  occurred  in  January,  1882.  It  was  con* 
tended,  however,  that  this  did  not  show  a  defiinlt  after  the 
execntion  of  the  bond.  But  we  have  held  that  the  £aot  that 
he  received  the  money  so  shortly  before  the  execution  of  the 
bond  had  some  tendency  to  prove  that  it  was  in  his  hands 
when  the  bond  was  given.  It  has  an  equal  tendency  to  im>ve 
that  the  default  occurred  later.  The  action  is  at  law,  and  we 
will  not  disturb  the  finding  of  the  court  if  there  was  any  evi« 
dence  which  reasonably  sustains  it  Consideiiog  the  short 
period  of  time  which  elapsed  between  the  payment  of  the 
money  to  Heath  and  the  execution  of  the  hood,  the  presump- 
tion reasonably  is,  that  he  held  it  when  the  bond  was  aeoepted, 
and  that  the  default  ooeurred  subsequently  to  that 

The  finding  of  the  district  court  on  tiie  question  eamiok 
therefore  be  disturbed. 

Affirmed. 

F^Dnos  WILL  Fsvxa  bb  Dnsuasip  mnuns  Ouuilt  Wwnoi  8«e 
Oaiberi  y.  JeffermmoOle  R.  R.  Cb.»  71  Am.  Deo.  358. 

SnuRT  oir  OuARDiAs'a  Bohd  la  Liabls  far  moneys  in  giuurdiaa*ft  hands 
«t  the  time  of  the  execation  of  tho  bond,  though  received  prerioaaljs  Me^ 
AnmK  V.  AOAod;  16  Am.  Deo.  630. 


JbFFBIBS  V.   BUDLOFP. 
(TsiowA,  eai 

Araobmhit— PEAOncs— AvsKDoro  RxruBKa— liberal  diaeretion  ia 
repoaed  in  thooonrt  npon  due  notice  to  partiea  advoraelj  intereated  to 
smand  ratuzna  on  ptooaaa.  A  aheriff  *a  ratom  maj  be  amandad  after  aa 
woU  aa  before  hia  term  of  office  haa  aspired;  nor  ia  it  a  valid  objeotion  to 
anoh  amendment  that  an  action  baaed  on  the  retom  ia  pending  againat  the 
ahoriff;  and  each  retom  may  alio  be  amended,  although  Jndgment  haa 
been  rendaiod  in  the  aotion,  and  nearly  fifteen  montha  have  efa^aed  ainoo 
the  satomwaa  made. 
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ArruML.  ^SvraaME  Coubt  will  rot  Interisbb  with  Fdtpinq  upon 
groand  th«t  evidenoe  does  not  rapport  action  of  trial  court  in  permitting 
iheriff  to  amend  return. 

Bbbob  icnsT  Atiibmativxlt  Atfxab  of  Record.  The  lupreme  court 
cannot  presume  error  or  pass  npon  question  not  so  appearing  of  record. 

SoUina  and  Frink^  and  L.  A,  Berry ^  for  the  appellant. 
Warren  and  Buchanan^  for  the  appellee. 

BBEVBBa,  J.  In  January,  1885,  the  plaintiff  commenced  an 
action  on  a  lease  against  the  defendant,  in  which  a  landlord's 
attachment  was  issued.  The  attachment  was  placed  in  the 
hands  of  F.  A.  Eastman,  who  at  that  time  was  sheriff;  and  his 
deputy  made  return  on  the  writ  that  he  had  attached  certain 
property,  among  which  was  ahout  "  450  bushels  of  com  in  the 
crib."  Eastman's  term  of  office  expired  in  January,  1886, 
and  in  March  thereafter  the  plaintiff  obtained  judgment  in 
said  action,  and  an  order  fiDr  the  sale  of  the  attached  property. 
A  special  execution  was  issued  on  the  judgment  for  the  sale 
of  such  property,  and  the  sheriff  made  return  thereon  that  he 
bad  made  diligent  search  for  the  property,  but  was  unable  to 
find  it  In  May,  1886,  the  plaintiff  commenced  an  action 
against  Eastman  for  such  damages  as  he  had  sustained  because 
Eastman  had  fiuled  to  "  turn  over  and  deliver  to  his  successor 
in  office  the  attached  property."  Eastman  appeared,  and  ob- 
tained until  the  next  or  December  term  to  answer,  and  the 
cause  was  continued.  In  May,  1886,  Eastman  filed  a  motiop 
in  the  original  action  of  Jeffries  v.  Rudloff^  to  amend  the  re- 
turn on  the  writ  of  attachment  so  as  to  show  ''that  the  amount 
of  com  in  the  crib  was  about  200  instead  of  450  bushels,  as 
stated  in  said  return,  and  to  further  amend  the  return  by 
slating  therein  the  disposition  that  was  made  of  the  prop- 
erty levied  upon."  This  motion  was  supported  by  affidavits. 
The  court  sustained  the  motion,  and  ordered  that  said  ''return 
be  amended  aa  prayed  therein";  to  which  the  defendant  ex* 
eepted. 

1.  It  is  contended  by  the  counsel  for  appellant  that  the 
court  erred  in  permitting  the  return  to  be  amended,  because 
the  term  of  office  of  the  sheriff  had  expired  when  the  amend- 
ment was  made.  A  liberal  discretion  is  reposed  in  the  courtf 
upon  due  notice  to  parties  adversely  interested,  to  permit  re- 
turns on  process  to  be  amended  for  the  purpose  of  correcting 
mistakes;  and  the  fact  that  the  term  of  office  of  the  sheriff 
had  expred  is  not  a  valid  objection  to  the  exercise  of  this 
power.    There  is  no  reason  why  such  amendment  should  not 
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be  permitted  after  as  well  as  before  the  sheriflf's  term  of  office 
has  expired.  The  authorities,  are  not  entirely  in  accord  on 
this  subject;  but  in  Freeman  on  Executions  it  is  said:  '*But 
in  nearly  all  the  states  a  return  may  be  amended  after  as  well 
as  before  the  sheriff  has  gone  out  of  office."  In  support  of  this 
proposition,  the  author  cites  Adams  y.  Robinson^  1  Pick.  461; 
Wihon  V.  Ray  J  T.  U.  P.  Charlt.  109;  Johnson  y.  Donnelly  15 
ni.  97;  NewUm  y.  Prather,  1  Duvall,  100;  Keen  y.  Biiggs,  46 
Me.  467;  Miles  v.  DaviSy  19  Mo.  408.  See  also  Murfree  on 
SheriffSy  sec.  879.  These  authorities  support  the  stated  propo- 
sition. 

2.  It  is  insisted  that  the  court  had  no  discretion  in  the 
premises,  and  should  not  haye  permitted  the  amendment  to 
be  made,  because  an  action  was  pending  against  the  sheriff 
based  on  the  return.  But  this  is  not  a  yalid  objection.  In 
Freeman  on  Executions,  section  859,  it  is  said  that  such  is  the 
rule  in  some  states,  but  that  '4n  the  yast  majority  of  statea 
the  rule  is  otherwise;  and  the  pendency  of  a  motion  or  action, 
instead  of  subyerting  the  power  of  amendment,  is  the  most 
fi:equent  occasion  in  which  the  power  is  inyoked."  As  sup- 
porting the  text,  the  author  cites  Hodges  y.  Laxrdj  10  Ala.  678; 
Niolin  y.  HatMier,  22  Id.  578;  G<^ham  y.  Hood,  27  Ga.  299; 
TrotUr  y.  Parker^  88  Miss.  473;  People  y.  AmeSy  85  N.  Y.  482; 
91  Am.  Dec  64;  Thomas  y.  Brawdsfj  83  Tex.  788;  TPardmorfb 
v«  Miller^  4  Oratt.  99.  These  cases  haye  all  been  examined, 
and  they  fully  support  the  rule  stated. 

8.  It  is  urged  that  a  return  of  a  sheriff  cannot  be  amended 
by  leaire  of  the  court  after  judgment  in  the  action,  because  of 
the  length  of  time  that  had  elapsed.  The  return  was  made 
on  the  ninth  day  of  March,  1885,  and  the  motion  for  leaye  to 
amend  it  was  made  in  May,  1886.  The  £eict  that  judgment 
was  rendered  is  inmiaterial  as  between  the  sheriff  and  the 
parties.  Ordinarily  the  sheriff  cannot  be  subjected  to  liability 
for  a  false  return,  or  on  the  return  if  it  is  in  accordance  with 
the  facts,  until  final  judgment  has  been  rendered  in  the  ac- 
tion. The  time  within  which  a  return  can  be  amended  cannot 
be  limited.  In  the  exercise  of  the  discretion  reposed  in  the 
courts,  it  is  obyious  they  must  be  goyemed  by  the  circum- 
stances of  each  particular  case.  The  length  of  time  which 
had  elapsed  in  this  case  was  less  than  fifteen  months.  Such 
amendments  haye  been  allowed  after  the  lapse  of  a  much 
longer  period.  See  the  cases  cited  in  the  note  to  section  351 
of  Freeman  on  Executions.     We  do  not  think  the  court 
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abused  Uie  discretioa  with  which  it  is  invested  in  any  par- 
ticular. The  return  as  amended  relates  back  to  the  time 
when  the  original  return  was  made.  If,  as  it  now  stands,  the 
return  is  false,  the  plaintiff  can  maintain  an  action  against  the 
sheriff  on  this  ground.  It  is  said  that  the  evidence  was  not 
sufficient  to  justify  the  action  of  the  court;  but  we  cannot  in- 
terfere with  the  finding  for  this  reason.  Besides  this,  the 
abstract  does  not  contain  all  the  evidence  introduced  in  the 
district  court. 

4.  It  seems  to  be  assumed  by  counsel  that  the  sheriff  asked 
and  obtained  leave  to  amend  his  return,  so  as  to  show  that  he 
had  surrendered  the  corn  to  the  execution  defendant,  on  the 
ground  that  it  was  exempt;  and  counsel  contend  that  it  was 
not  exempt  because  of  a  provision  in  the  lease  to  the  effect 
that  all  exemptions  were  waived.  It  will  be  observed  that 
leave  was  asked  to  amend  the  return,  so  as  to  show  the  dispo- 
isition  made  of  the  com,  and  the  motion  was  sustained;  but  the 
record  fails  to  show  what  amendment  was  in  fact  made.  It 
is  apparent,  therefore,  that  the  question  presented  is  not  be- 
fore us.  We  cannot  presume  error,  but  it  must  affirmatively 
appear.  Besides  this,  we  think  the  proper  time  to  present 
such  question  will  be  in  an  action  for  a  false  return,  if  the 
property  was  surrendered  as  exempt  when  it  was  not 

Affirmed*  ^___ 

SHSBinKs  BaruBir  vfoh  PROons  hat  bb  AimniiDt  JNMar  v.  SammtUp 
70  Am.  T)eo.T!fi;Kea^v.Gihiam,tlld.^A  SoheldMtontmi&OBSttMh- 
mtnti  in  Oodp  v.  Qukm,  44  Am.  Deo.  75. 

Bbbob  must  Anaauxrvwur  Appxab  of  BaooBDs  OMU§  v.  JfgCftawy, 
69  Am.  Deo.  645;  note  to  WheOerv.  IFtiM,  91Id.  199. 
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yn  Iowa,  mj 

Obdbi  DnoEABonf o  O^BNismBB  or  Ezscunox  is  irov  a  Bab  to  sa  Mtiooi 
upon  tho  judgment*  whereby  it  is  songht  to  reach  reel  eetftte^  the  titlo 
to  which  IB  in  the  gamiahee,  to  whom  it  is  aUeged  to  hare  been  oon- 
Teyed  in  irand  of  oreditom.  A  garnishment  proceeding  under  the  Iowa 
Code,  sections  2986  and  2988,  is  entirely  distinct  from  and  does  not  in- 
voire  the  same  question  as  such  action  on  the  judgment,  nor  is  it  in- 
tended to  reach  real  estate,  or  to  wanant  a  money  judgment  for  its  valod. 

Vbaupulxnt  CoirvETANOB — EvmsMOi. — Circumstances  may  show  thai 
transaction  amounted  to  a  conyeyanoe  in  fraud  of  creditorsi  althoii|^ 
AM.  St.  Rap.,  Vol.  V.— 43 
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fadi  oonftlniBim  is  against  ihe  poaHiTO  taatinumjr  of  tiireawitD«aBea»  thw 
atmea  being  vnreaaon&ble^  inoonaistent  wiUi  eaeh  otiMr,  and  aalf -conte*- 
diototy. 

SasRm^a  Salb.— Cbkdxtob's  Biqbt  to  Issxtk  Exxcution  aqauist  Pbof- 
SBTT  ov  JuoGiEXNT  Dkbtob  TxRMiirATZS  AT  DBFTOs'a  Dbath,  and  in 
tha  abaenoe  of  any  order  re-eatabliahing  that  right,  a  aale  and  deed  of 
Bach  property  nnder  the  ezecntion  are  ineffeetoal  for  tha  enf onsement  of 
any  right  held  by  the  creditor  against  the  debtor. 

Fbaudulxnt  Convxtahox. — JuKiOB  Judgmznt  Cbxditor  Takis  PEZOBinr 
ovxR  ths  Ssnios  whin  He  Fibst  Institdtes  PBoaEXDuraa  to  recoyer 
property  which  the  debtor  haa  frandnlently  conveyed  away. 

Jinnwart  Lebn  ok  Lavd  TnaairATn,  nnder  the  atatate  of  Iowa  (Ood^ 
aeotion  2882),  where  more  than  ten  yean  have  el^aed  ainoe  ita  rendi- 
tioiiy  and  where  no  stepa  have  dnring  that  time  been  taken  to  preaerr* 
or  revive  auch  lien.  A  junior  lien  placed  npon  the  land  after  the  expira- 
tion of  enoh  time  takes  precedence,  and  the  former  judgment  cannot  thflA 
bo  revived  by  ita  owner  ao  aa  to  stand  aa  the  first  lien. 

Action  in  equity.  Jadgment  for  plaintifiS}  appeal  by  de- 
fendants. Section  2986  of  the  code  of  Iowa  provides  that  "  a 
garnishee  may,  at  any  time  after  answer,  exonerate  himself 
from  farther  responsibility  by  paying  over  to  the  sheriff  the 
amount  owing  by  him  to  the  defendant,  and  placing  at  the 
sheriff's  disposal  the  property  of  the  defendant,  or  so  much  of 
said  debts  and  property  as  is  equal  to  the  value  of  the  prop- 
erty to  be  attached,  all  of  which  may  afterwards  be  treated  as 
though  attached  in  the  usual  manner."  Section  2988  relates 
to  judgment  in  said  process,  and  provides  that  if  ^Mt  is  made 
to  appear"  in  any  of  the  methods  provided  by  the  preceding 
sections  of  the  code  relating  to  garnishment  ^Hhat  the  gar- 
nishee was  indebted  to  the  defendant  or  had  any  of  the  de- 
fendant's property  in  his  hands,  either  at  the  time  of  being 
served  with  the  garnishee  notice  aforesaid  or  at  any  time  sub- 
sequent thereto,  he  is  liable  to  the  plaintiff,  in  case  judgment 
is  finally  recovered  by  him,  to  the  full  amount  of  that  judg- 
ment, or  to  the  amount  of  such  indebtedness  and  of  the  prop- 
erty so  held  by  him,  and  a  conditional  judgment  shall  be 
entered  up  against  him  accordingly,  unless  he  prefers  paying 
or  delivering  the  same  to  the  sheriff  as  above  provided." 

Lake  and  Harmon^  for  the  appellants. 

0.  E.  JSfOfison  and  Charles  E.  Ranrier^  for  the  appellee. 

Beed,  J.  On  the  eighth  day  of  November,  1876,  plaintiff 
recovered  a  judgment  against  James  and  Mary  E.  Maroney 
for  five  hundred  dollars,  and  one  against  James  Maroney 
alone  for  sixteen  hundred  dollars.     These  judgments  were 
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rendered  in  an  action  brought  hy  plaintiff  for  the  recovery  of 
damages  caused  by  the  unlawful  sale  of  intoxicating  liquors 
to  her  husband.  The  petition  in  the  action  was  filed  on  the 
tenth  day  of  February,  1876,  and  the  original  notice  was 
served  on  James  Maroney  on  the  same  day,  and  on  Mary  E. 
Maroney  on  the  2d  of  May  following.  On  the  1st  of  March, 
1876,  the  Maroneys  conveyed  the  real  estate  in  question  to  de* 
fendant,  Bridget  Ryan.  The  title  to  the  property  at  that  time 
was  in  Mary  E.  Maroney.  It  had  formerly  been  in  James 
Maroney,  but  he  had  conveyed  it,  on  the  4th  of  June,  1878,  to 
Anthony  McKemey,  and  Mary  E.  (who  was  his  wife)  joined 
in  the  conveyance.  On  the  16th  of  January,  1874,  McKemey 
conveyed  it  to  Mary  E.  Maroney,  who,  on  the  seventeenth  day 
of  April,  1875,  conveyed  it  to  Patrick  McKemey,  and  he,  on 
the  8th  of  June  following,  reconveyed  it  to  Mrs.  Maroney.  On 
the  29th  of  October,  1874,  a  judgment  was  rendered  in  the  dis- 
trict court  in  lavor  of  the  defendant  Wallace  Francis  against 
James  and  Mary  E.  Maroney  for  $1,150,  and  the  property  was 
sold  on  execution  issued  on  that  judgment,  Francis  being  the 
purchaser,  and  he  subsequently  obtained  a  sheriff's  deed 
therefor.  The  sale  was  on  the  18th  of  November,  1882,  and 
the  deed  to  Francis  was  executed  on  the  20th  of  November, 
1883.  This  suit  was  instituted  on  the  9ih  of  April,  1877,  but 
was  not  determined  in  the  circuit  court  until  December  6^ 
1886. 

Mary  B.  Maroney  died  during  the  pendency  of  the  action, 
and  before  the  execution  was  issued  on  which  the  property 
was  sold  to  Francis.  After  this  suit  was  commenced,  plain- 
tiff caused  execution  to  be  issued  on  these  judgments,  on  which 
the  defendant  Bridget  Ryan  was  garnished.  She  appeared 
and  answered,  denying  that  she  Was  in  any  manner  indebted 
to  either  of  the  Maroneys,  or  that  she  had  in  her  possession, 
or  under  her  control,  any  moneys,  property,  rights,  or  credits 
belonging  to  them.  She  was  examined  fully  touching  the 
conveyance  of  the  property  in  question  to  her,  and  the  con- 
sideration paid  by  her  for  it  But  no  pleading  was  filed 
controverting  her  answer,  and  the  court  entered  an  order  dis« 
charging  her  as  garnishee.  The  ground  upon  which  relief  is 
demanded  against  her  in  this  action  is,  that  the  property  in 
hct  belonged  to  James  Maroney,  and  the  conveyances  by 
which  the  title  to  it  was  vested  in  Mrs.  Maroney,  as  well  as 
that  by  which  it  was  conveyed  to  her,  were  without  consider- 
ation, and  were  all  made  for  the  fraudulent  purpose  of  cover- 
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iog  the  property  irom  his  creditors.  In  addition  to  her  denial 
of  the  allegations  of  fraud,  she  pleaded  the  garnishment  pro- 
ceedings in  bar,  alleging  that  the  order  of  discharge  was  an 
adjudication  of  the  questions  involved. 

Francis  was  made  a  party  to  the  action  by  an  amendment 
to  the  petition  which  was  filed  in  January,  1885.  That  plead- 
ing alleged  the  rendition  of  the  judgment  in  his  favor,  the 
sale  of  the  property,  and  the  execution  of  the  sherifiTs  deed  to 
him;  also  the  death  of  Mrs.  Maroney  before  the  issuance  of 
the  execution,  and  that  no  order  of  court  was  made  for  the 
sale  of  her  property  in  satisfaction  of  the  judgment  before 
the  writ  was  issued;  and  the  prayer  was  for  the  setting  aside 
of  the  sheriff's  deed,  and  for  general  relief.  The  decree  of 
the  circuit  court  adjudges  that  the  deeds  under  which  Mrs. 
Byan  holds  the  title  to  the  property  are  fraudulent,  directs 
their  cancellation,  and  subjects  the  property  to  sale  in  satis- 
faction of  plaintiff's  judgments.  It  also  sets  aside  the  sher- 
iff's sale  and  deed  under  which  Francis  claims,  but  restores 
(he  lien  of  his  judgment  upon  the  property. 

1.  As  to  the  matter  pleaded  in  bar  by  the  defendant  Byan: 
the  order  of  the  court  discharging  her  as  garnishee  is  not  an 
adjudication  of  the  questions  here  involved.  All  that  can  be 
claimed  for  the  order  is,  that  it  determines  that  she  was  not 
indebted  to  the  Maroneys,  and  that  she  did  not  have  in  her 
possession  any  property  belonging  to  them  which  could  be 
reached  by  the  process  of  garnishment  It  is  doubtful  whether 
in  any  case  real  estate  belonging  to  the  debtor,  the  title  to 
which  is  in  the  garnishee,  can  be  reached  by  that  process. 
The  general  rule  is,  that  it  cannot:  See  Wade  on  Attachment, 
sec.  407;  Drake  on  Attachment,  sec.  465.  Clearly  this  is  so 
where  the  property  has  been  conveyed  in  fraud  of  the  rights 
of  the  creditor.  The  garnishee  can  be  charged  only  in  case  it 
is  shown  that  he  is  indebted  to  the  defendant,  or  that  he  holds 
property  belonging  to  him:  Code,  sec.  2988.  But  in  that  case 
the  real  estate  does  not  belong  to  the  debtor.  The  fraudulent 
conveyance,  although  void  as  to  the  creditor,  divests  the 
grantor  of  all  interest  in  the  property.  The  grantee  is  charged 
with  no  truBt  with  reference  to  it,  and  it  can  be  reached  in  his 
hands,  and  subjected  to  the  judgment  of  the  creditor's  claim 
only  in  a  proceeding  in  which  the  court  can,  by  proper  judg- 
ment, divest  him  of  the  title,  and  condemn  the  property  to  the 
satisfiiction  of  the  judgment  against  the  debtor.  That  cannot 
ordinarily  be  done  in  a  garnishment  proceeding.    The  statute 
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(Code,  sec.  2988)  defines  the  extent  of  the  power  of  the  ooart 
in  the  rendition  of  judgment  against  the  garnishee.  It  may 
render  judgment  against  him  for  the  amount  of  his  indebted- 
ness to  the  defendant,  or  the  value  of  the  property  held  by  him. 
Bat  he  has  the  right  in  every  case  to  exonerate  himself  before 
judgment,  by  paying  the  money  to  the  sheriff,  or  by  placing 
the  property  at  his  disposal:  Id.,  sec.  2986.  He  could  not  do 
the  latter  as  to  real  estate  the  title  to  which  is  in  him;  for 
such  property  is  at  the  disposal  of  the  sheriff  only  when  the 
one  holding  the  title  is  divested  of  it,  and  that  can  be  done 
only  by  conveyance,  or  the  judgment  of  a  competent  court. 
He  clearly  cannot  convey  the  property  to  the  sheriff,  and  the 
provision  is  not  capable  of  any  interpretation  under  which  he 
could  be  required  to  reconvey  it  to  the  grantor.  It  clearly  was 
not  tbe  intent  of  the  legislature  that  real  estate  so  held  should 
be  reached  by  that  process,  or  that  one  holding  the  title  to  it 
should  be  charged  in  the  proceeding  with  a  money  judgment 
for  its  value.  The  questions  involved  in  this  proceeiUng,  then, 
could  not  have  been  adjudicated  in  that  Nor  was  there  any 
attempt  to  litigate  them.  , 

2.  We  do  not  deem  it  necessary  to  set  out  the  evidence  as 
to  the  fraudulent  character  of  the  transfers.  It  is  sufficient 
to  say  that  it  clearly  sustains  the  finding  of  the  district  court 
on  that  question.  The  property  belonged  originally  to  James 
Maroney.  The  conveyances  by  which  the  title  became  vested 
in  his  wife  were  all  without  consideration,  and  were  made,  as 
we  are  satisfied,  for  the  purpose  of  covering  it  from  the  liabili- 
ties he  was  incurring  in  the  unlawful  business  in  which  he 
was  engaged.  The  conveyance  to  Mrs.  Ryan  was  made  soon 
after  plaintiff's  original  suit  was  instituted,  which  was  against 
both  James  Maroney  and  his  wife.  We  are  satisfied  that  it 
was  without  consideration,  and  was  made  for  the  purpose  of 
covering  the  property  from  any  judgment  which  might  be  ob- 
tained in  that  action.  This  conclusion  is  reached,  it  is  true^ 
against  the  positive  testimony  of  both  the  Maroneys  and  Mrs. 
Ryan.  But  the  circumstances  of  the  transaction  satisfy  us 
that  that  was  the  real  character  of  the  transaction.  Their 
stories  are  unreasonable,  inconsistent  with  each  other,  and 
self-contradictory,  and  the  ultimate  conclusion  which  they 
seek  to  establish  cannot  be  accepted. 

3.  We  come  now  to  the  questions  arising  on  the  appeal  of 
defendant  Francis.  It  will  be  borne  in  mind  that  his  judg- 
ment is  against  both  James  and  Mary  E.  Maroney,  and  that 
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the  title  to  the  land  was  in  Maiy  B.  when  that  judgment  was 
rendered.  It  therefore,  as  against  her,  became  a  lien  npon 
the  property,  regardless  of  the  character  of  the  conyeyanoes 
imder  which  she  held  it;  and  when  the  conveyance  was  made 
to  Mrs.  Ryan,  she  took  the  property  subject  to  that  lien.  If 
Francis  had  proceeded  to  sell  it  during  Uie  lifetime  of  Mary 
E.  Maroney,  the  purchaser  would  probably  have  taken  it  dis- 
charged of  any  right  or  equity  in  the  plaintiff.  For,  as  the 
Judgment  was  a  lien  against  her,  he  had  no  occasion  to  insti- 
tute any  proceedings  to  subject  it  to  his  judgment  as  the  prop- 
erty of  James  Maroney,  but  could  have  sold  it  as  her  property 
in  satisfaction  of  the  judgment.  If  he  had  taken  that  coursCi 
plaintiff's  only  remedy  would  probably  have  been  to  redeem 
from  the  sale.  But  he  did  not  take  tiiat  course.  He  waited 
until  after  her  death,  and  then  issued  his  execution,  and  sold 
the  property.  But  his  right  to  issue  an  execution  against  her 
property  terminated  at  her  death:  Welch  y.  Batiemj  47  Iowa, 
147;  and  in  the  absence  of  any  order  or  proceeding  re-estab- 
lishing his  right,  the  sale  and  deed  are  ineffectual  for  the 
enforcement  of  any  right  which  he  held  as  against  her.  So 
far  as  his  lien  as  against  her  is  concerned,  then,  his  condition 
was  not  changed  by  the  sale  and  deed.  But  his  right  to 
enforce  the  judgment  as  against  James  Maroney  continued. 
But,  treating  the  sale  as  a  sale  of  the  property  of  that  defend- 
ant, it  is,  as  against  plaintiff,  unavailing,  for  the  reason  that 
the  title  was  not  in  him.  Regarding  the  sale,  then,  as  having 
been  made  for  the  enforcement  of  the  judgment  against  James 
Maroney,  which  is  the  only  light  in  which  it  can  be  regarded, 
the  case  comes  within  the  settled  rule  that  when  a  junior 
judgment  creditor  first  institutes  proceedings  to  uncover  the 
property  which  the  debtor  has  fraudulently  conveyed  away, 
he  takes  priority  over  the  senior:  Bridgman  v.  MeKisricl^  15 
Iowa,  260;  Rowland  v.  Knox^  59  Id.  46.  The  judgment  set- 
ting aside  the  sheriff's  sale  and  deed  to  Francis  is  therefore 
correct. 

4.  Plaintiff  appealed  from  the  provision  of  the  judgment 
which  re-establishes  the  lien  of  the  Francis  judgment  against 
the  property.  She  does  not  object  to  the  establishment  of  the 
lien  as  against  the  other  defendants,  but  claims  that  it  should 
be  made  subordinate  to  her  lien.  And  we  think  the  claim 
must  be  allowed.  The  lien  of  that  judgment,  by  limitation  of 
statute,  terminated  before  the  rendition  of  the  judgment  in  this 
case,  more  than  ten  years  having  elapsed  since  its  rendition. 
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As  defendant  had  at  that  time  taken  no  steps  to  preeerye  or 
cevive  his  lien,  it  cannot  now  be  revived  as  against  plaintiff. 
The  judgment  will  be  modified  in  that  respect.  In  all  other 
respects  it  wiU  be  a£Srmed. 

BxBOunoN  Issued  aiter  Dbath  of  Judgment  Debtor,  without  Airr 
ftBVivAL,  n  Yon>:  See  BUhi  v.  Knotty  74  Am.  Deo.  019;  Blcanki  t.  RMtor^  SS 
{cL780. 

LiEn  ov  Judomsht  wnj.  ee  Lost  ie  eot  Revived  More  «zpir»tiim  of 
•tatatory  period:  See  Imac  ▼.  iStof/^  70  Am.  Dec.  098;  Lawaon  ▼.  Javdam^  70 
Id.  596;  andseenotetoTViertoiiy.  iTarrii^  94  Id.  222-2l6»  on  ths  mbjoot  of 
mktfada$  to  revive  Judgments. 
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SMFunrEE  OAHVOT  BaoovEB  fOB  KBOLZOEiroB  ov  Co-BimoTEB  engaged  In 
the  piqeeention  of  %  oommoa  businesi^  where  the  action  is  agynst  om- 
ployer. 

Who  IBS  FELLOw-sDiVAirTS  — Question  ov  Fact  ioe  Jubt. — Employee 
who  is  charged  with  no  other  duty  than  to  inspect  machinery,  in  the 
operation  of  which  injnry  occurs,  is  not  a  fellow-servant  with  the  engi- 
neer. Bat  if  in  sddition  to  its  care  and  inspection  the  employee  is  re- 
fdred  to  repair  the  machinery  when  broken  or  defective^  and  also  to  ran 
the  engine  which  propels  it,  he  is  a  fellow-servant.  In  such  case  the 
issue  as  to  whether  the  engineer  was  a  fellow-servant,  when  the  evidence 
tended  to  show  that  his  negligenoe  caused  the  injury  oomplained  ol^ 
should  have  been  submitted  to  the  jury,  and  a  tefusal  of  the  ooort  to  do 
oonstitutes  error. 


and  Hinehlf  for  the  appellant. 
Oannon  and  MeChUrkj  for  the  appellee. 

Beck,  J.  The  petition  alleges  that  plaintiff  was  employed 
by  defendant  to  operate  a  machine  for  sawing,  and,  while  in 
the  discharge  of  the  duties  of  such  employment,  with  due 
care,  received  an  injury  causing  the  loss  of  a  hand;  that  the 
machine  was  negligently  constructed  and  defective,  and  '*de* 
fendant  did  not  exercise  due  and  reasonable  care  in  keeping 
it  in  proper  working  order."  Among  other  defenses,  the 
defendant  alleges  in  his  answer,  that  if  there  was  any  negli- 
gence causing  the  injury,  it  was  on  the  part  of  a  co-employee 
of  plaintiff  in  operating  the  machine,  for  which  defendant  is 
not,  under  the  law,  liable.  The  issue  presented  by  this  defense 
the  district  court  failed  to  state  to  the  jury,  and  gave  no  in- 
struction aa  to  the  law  relating  thereto.  The  evidence  tends 
to  show  that  the  machinery  was  in  charge  of  an  employee  who 
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#08  the  en^eer  and  maoUnisi  of  the  mann&ctory.  His 
duty  required  him  to  nm  the  engine,  and  keep  the  saw  and 
jEittachments  and  other  maohinerj  in  proper  order,  and,  in 
case  any  of  the  machinery  was  broken  or  became  defective^ 
to  repair  it  The  evidence  tended  to  farther  show  that  the 
injury  resulted  from  a  defective  and  worn-out  rope,  support- 
ing a  weight  intended  to  keep  the  saw  in  place,  which  broke, 
permitting  the  saw  to  fly  fixrward  and  strike  the  hand  of 
plaintiff! 

2.  It  is  the  rule  of  this  court  that  an  employee  cannot,  in 
an  action  against  his  employer,  recover  for  the  negligence  of  a 
co^mployee  engaged  in  the  prosecution  of  a  common  business. 
But  this  rule  does  not  extend  to  an  employee  who  is  charged 
with  no  other  duty  than  to  inspect  the  machinery,  In  the  opera- 
tion of  which  the  injury  occurs:  Brann  v.  Chicago  etc.  Ry  Co.,  53 
Iowa,  595;  86  Am.  Rep.  248.  But  the  engineer,  it  will  be  seen 
from  the  statement  of  the  evidence  just  made,  was  not  confined 
by  his  duty  to  the  mere  inspection  of  the  machinery.  He  had 
it  in  charge,  was  required  to  see  that  it  was  in  good  condition, 
and  to  repair  it  when  broken  or  defective.  These  duties  were 
not  separated  from  the  operation  of  the  machinery.  The  en- 
gineer and  plainti£f  together  operated  it  The  engine  ftimished 
the  motive  power  propelling  the  saw,  which  did  the  work  of 
sawing, — the  very  purpose  for  which  both  engine  and  saw 
were  used.  The  saw  could  not  be  operated  without  the  en- 
gine. The  engineer  was  engaged  in  operating  the  saw.  He 
was  therefore  a  co-employee  of  plaintiff  in  the  common  busi- 
ness of  both.  It  was  not  competent  for  the  court  to  hold  that 
the  evidence  fails  to  establish  facts  showing  the  relation  of 
engineer  and  plaintiff.  This  was  a  question  for  the  jury  which 
should  have  been  submitted  to  them  with  proper  instructions. 
But  the  district  court  withheld  the  issue  as  to  whether  the 
plaintiff  and  engineer  were  co-employees  from  the  jury.  This 
was  error,  for  which  the  judgment  must  be  reversed. 

Other  questions  in  the  case  need  not  be  considered. 

Reversed.  

Siinjoxxs  OAmroT  Rsootib  iob  Ih^ubt  Gavskd  bt  NiOLiouras  ov 
Oo-XMFLOTBi^  «zo0pt  undoT  oertain  droiinutaiioei^  which  are  itated  in  Jcm§ 
V.  Old  Dambiion  CoUon  MUU,  8  Am.  St  Rep.  82;  and  note. 

Who  ars  Fkllow-ssrtantb:  See  LouitviUe  €te.R,R.Ckk  ▼.  Brooh'i  AdmCx^ 
i  Am.  St.  Rep.  135,  and  note  142,  and  Krogg  ▼.  Atlanta  He.  R.  R,  Co.,  4  Id. 
79,  and  note  S5,  holding  that  where  eervantB  are  not  co-eqnala,  one  exeroia* 
ing  enpernnon  over  the  other,  that  they  are  not  feUow-aervante  within  the 
rule  that  the  master  u  not  responsible  for  the  negligence  of  a  fellow-servanL 
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Abraham  v.  Davenpobt. 

r78  Iowa,  IILJ 

Obdjitabt  Omen  Fubnitubi  ov  a  Lawtxb  is  Exeicft  ibom  Bzaomoii, 
and  is  covered  by  seetioii  8072  of  the  Iowa  Code^  which  pfovidet  thai 
the  proper  tools,  instrameiita,  eto.,  of  a  lawyer  ^hall  be  exempt^  and 
where  a  landlord's  attachment  is  iflgued  and  levied  upon  each  furniture 
it  should  be  discharged  on  motion. 

Appeal  by  defendant  from  order  of  conrt  oyermling  motioQ 
to  discharge  landlord's  attachment  issued  and  levied  npon 
office  furniture. 

John  0.  MdUolmy  for  the  appellant. 
Oleaton  and  Haskell,  for  the  appellee. 

Adams,  C.  J.  The  defendant  showed,  in  support  of  his  mo- 
tion, that  he  is  the  head  of  a  family^  and  is  an  attomej  at  law^ 
and  engaged  in  the  practice;  that  the  property  was  in  use  by 
him  as  such  attorney,  and  necessary  to  enable  him  to  carry  on 
his  law  business,  and  was  purchased  before  the  debt  sued  on 
was  contracted. 

Under  section  8072  of  the  Code,  the  proper  tools,  instru- 
ments, and  books  of  a  lawyer,  if  the  head  of  a  family,  are 
exempt  from  execution.  The  question  presented  is  as  to 
whether  the  ordinary  office  furniture  of  a  lawyer  necessary 
to  enable  him  to  carry  on  his  business  can,  within  the  mean- 
ing of  the  statute,  be  deemed  his  instruments.  We  observe, 
for  instance,  that  one  of  the  articles  attached  is  the  defend- 
ant's office  table.  Strictly  speaking,  perhaps  a  table  is  not  an 
instrument.  Its  general  use  is  such  that  the  word  ^'  instru- 
ment "  seems  inapplicable.  But  it  should  be  borne  in  mind 
that  a  lawyer's  table  is  used  specifically  in  his  employment; 
it  is  one  of  the  things  which  he  employs  as  a  means  in  the 
accomplishment  of  his  work.  Tho  fact  that  a  table,  in  its 
general  use,  is  not  an  instrument,  is  not  important.  It  ap- 
pears quite  different  when  it  is  adopted  specifically  as  a  means 
in  an  employment.  It  then  fulfills  all  the  essential  ideas  of 
an  instrument,  and  that  unquestionably  is  the  important  con- 
sideration. It  is  the  policy  of  the  law  that  every  man  who 
is  the  head  of  a  family  shall  be  allowed,  as  far  as  possible, 
to  follow  his  chosen  vocation.  It  is  better  ordinarily,  we  pre- 
sume, even  for  the  creditor,  that  the  debtor  should  not  be  de- 
prived of  the  instruments  of  his  vocation,  and  so  turned  aside 
to  something  for  which  he  is  unprepared,  and  which  conse- 
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quenUy  would  be  less  remunerative.  It  is  true  that  not  every- 
thing with  which  the  head  of  a  ^mily  earns  his  living  is 
exempt  to  him.  Machinery  is  not  exempt  It  is  proper  that 
the  exemption  should  be  more  limited.  The  creditor's  rights 
must  be  considered  as  well  as  the  debtor's.  But  the  value  to 
a  lawyer  of  the  ordinary  office  furniture  which  he  uses  in  doing 
his  work  is  so  much  greater  than  it  can  be  to  his  creditors, 
that  we  think  it  comes  within  the  spirit  of  the  exemption  stat- 
ute, and  that  the  court  erred  in  not  sustaining  the  defendant's 
motion  for  a  discharge  of  the  attachment. 
Reversed.  

ExsMFnoif  ov  "Tools  and  iMFUDODna^"  whsl  artiolM an  wiUilai  8m 
note  to  ESttmm  v.  Z^mwijy,  21  Am.  Dea  5tiMS68L 


Tatlob  County  v.  Eikg. 

[7B  Iowa,  IM.] 

OwwuoAis  BoMSS.  — Whore  a  bond  ii  deliTered  to  third  jmnanUf  who  alfev- 
warde  deliYer  it  to  the  obligee,  and  each  bond  ia  not  depoaited  aa  an 
eecrow,  it  cannot  be  avoided  by  the  anretiea  upon  the  gronnd  that  th^ 
aigned  the  bond  apon  the  oondition  that  it  ahoold  nob  be  dalivevad 
nnleaa  it  ahoold  be  ezecnted  by  other  peraona,  who  did  not  aaMoate  it^ 
and  that  the  ownerahip  of  more  property  ahould  be  qualified  to^  whioh 
waa  not  done,  when  it  appears  tiiat  the  obligee  had  no  notice  of  each 
conditions,  and  there  is  nothing  in  the  bond  or  the  manner  of  ita  execu- 
tion to  pnt  him  on  inqniry,  and  also  that  he  haa  been  indueed  upon  tha 
bttth  of  anoh  bond  to  act  to  hia  own  prejudice;  nor  ia  there  enough  in 
the  fact  that  it  did  not  appear  on  the  face  of  the  bond  that  the  auretMa 
had  qualified  to  the  ownership  of  sufficient  property  to  afford  any  war- 
rant for  the  inference  that  the  agreement  alleged  had  bean  made^  nor  ia 
the  bond  invalid  on  that  aocoont:  Iowa  Code,  aec.  6S8. 

Action  upon  bond  given  to  the  plaintiff  county  to  recover 
for  claimed  default  made  by  the  treasurer  of  the  county. 
Appeal  by  defendant  sureties  fix>m  verdict  and  judgment  for 
the  plaintiff. 

6.  B.  Haddock^  J.  L.  Brofwny  and  Charle$  ThamoB^  for  the 
appellants. 

L.  Evana^  W,  W.  Marsmafif  and  /.  P.  Flielf  for  the  appellee. 

Adams,  G.  J.  The  appellant  sureties  claim  that  the  bond 
has  no  validity  as  to  them,  because,  as  they  allege,  the  bond 
was  signed  with  conditions,  and  not  to  be  delivered  until  the 
conditions  should  be  performed;  the  conditions  being  that 
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the  signatures  of  other  persons  should  be  obtained,  and  that 
the  persons  signing  the  bond  should  qualify  as  the  owners  of 
property  amounting  in  the  aggregate  to  sixty-five  thousand 
dollars,  which  was  not  done.  It  appears,  we  think,  from  the 
evidence,  that  the  appellant  sureties,  after  signing  the  bond, 
left  it  with  one  Johnson  and  one  Dunlavey;  that  the  under- 
standing between  them  and  Johnson  and  Dunlavey  was,  that 
it  was  to  be  delivered  only  after  the  conditions  above  men* 
tioned  had  been  performed;  that  the  principal  in  the  bond, 
however,  procured  the  bond  from  them  in  violiation  of  the 
understanding,  and  presented  it  to  the  board  of  supervisors, 
who  approved  it;  that  they  did  so,  however,  without  knowl- 
edge of  the  conditions,  and  without  knowledge  that  the  same 
had  ever  been  deposited  with  Johnson  and  Dunlavey  for  any 
purpose. 

It  is  conceded  by  the  appellants  that,  if  they  had  deliv* 
ered  the  bond  to  the  principal  with  the  same  understanding, 
his  delivery  would  be  a  good  delivery,  and  the  appellants 
woidd  be  precluded  from  setting  up  the  fact  that  the  bond 
was  signed  with  conditions,  unless  they  could  show  that  the 
supervisors  had  knowledge  of  the  conditions,  or  were  put  upon 
inquiry  in  respect  to  them.  The  law,  indeed,  is  well  settled, 
at  least  in  this  state,  that  in  such  case  the  sureties  would  be 
d^med  to  have  clothed  the  principal  with  apparent  power  to 
deliver  the  bond:  Carroll  County  v.  Buggies^  69  Iowa,  275. 
But  it  is  said  that  the  case  is  different  where  the  sureties  took 
the  precaution  to  put  the  bond  into  the  hands  of  a  third  per- 
son. To  this,  however,  we  have  to  say  that  it  appears  to  us 
that  Johnson  and  Dunlavey  were  the  agents  solely  of  the 
sureties,  and  if  the  bond  was  delivered  in  violation  of  the 
oonditions  upon  which  the  sureties  signed  it,  it  was  the  fault 
of  their  own  agents.  The  sureties  selected  untrustworthy  per- 
sons, and  the  loss  should  not  fall  upon  the  county,  who  had 
had  nothing  to  do  with  these  persons. 

If  the  supervisors  had  received  the  bond  from  Johnson  and 
Dunlavey,  it  may  be  that  they  would  have  been  charged  with 
the  duty  of  discovering  what  their  powers  were.  But  they  re- 
ceived the  bond  from  the  very  person  who  might  be  expected 
to  deliver  it,  and  who  had  the  apparent  power  to  deliver  it 
If  we  should  sustain  the  appellants  in  their  defense,  no  such 
bond  could  be  safely  accepted  by  a  board  of  supervisors, 
though  presented  by  the  principal,  until  they  had  brought  all 
the  sureties  before  them,  and  ascertained  from  them  upon 
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what  conditions,  if  any,  they  had  signed  the  bond;  and  if 
upon  any,  whether  they  had  been  performed. 

In  CarroU  County  v.  RuggUs,  above  cited,  this  court  said 
that  the  board  of  supervisors  should  not  be  required  to  compel 
the  attendance  of  the  sureties  to  official  bonds  to  ascertain 
whether  their  names  were  affixed  with  conditions;  that  they 
do  not,  indeed,  have  the  power  to  compel  their  attendance; 
and  that,  the  time  and  place  being  fixed  by  law  for  the  ap- 
proval of  such  bonds,  the  board  ought  not  to  be  expected  to 
travel  over  the  county  to  seek  out  and  interview  the  suretiea 
upon  the  subject  of  their  obligations. 

The  appellants  rely  upon  Danieh  v.  Gower^  54  Iowa,  819. 
That  was  an  action  upon  a  non-negotiable  promissory  note, 
which  had  been  deposited  by  the  surety  with  a  third  person, 
and  which  afterwards  was  obtained  by  the  principal,  and  de- 
livered by  him  in  contravention  of  the  terms  imposed  by  the 
surety.  It  was  held  that  the  surety  was  not  bound.  But  this 
court,  as  is  seen  in  Carroll  County  v.  Ruggles^  9upraj  does  not 
regard  the  ruling  in  Daniels  v.  Gower^  supra,  as  applicable  to  a 
case  like  the  present,  arising  upon  an  official  bond  whose  ac- 
ceptance  and  approval  involve  the  discharge  of  an  official 
duty  at  a  fixed  time  and  place.  Besides,  it  is  proper  to  say 
that  the  ruling  in  Daniels  v.  Oowery  supra^  was  based  in  part 
upon  the  supposed  authority  of  Pepper  v.  State^  22  Ind.  399; 
85  Am.  Dec.  430.  But  the  latter  case  was  not,  in  fact,  an  au- 
thority, because  it  had  been  overruled  in  State  v.  Pepper^  31 
Id.  76  (87),  which  fact  was  not  brought  to  the  attention  of 
this  court.  While  the  ruling  in  Daniels  v.  Gotoer^  supra^  is  ' 
not  without  support,  its  correctness,  in  view  of  all  the  decisions 
bearing  on  the  question,  and  of  the  principle  involved,  may  be 
doubted. 

In  this  connection,  we  ought  to  notice  another  case  especially 
relied  upon  by  the  appellants,  and  that  is  Smith  v.  South  RoyaUork 
Bank,  32  Vt.  341;  76  Am.  Dec.  179.  In  that  case,  a  bond  and 
mortgage  had  been  deposited  with  one  Rolfe,  to  be  delivered 
when  certain  conditions  were  performed.  A  delivery  having 
been  made  without  the  performance  of  the  conditions,  it  was 
held  that  the  delivery  was  not  valid.  But  the  court  in  that 
case  regarded  the  deposit  with  Rolfe  of  such  a  character  that  the 
instruments  became  escrows.  Besides,  it  appears  that  when 
the  instruments  were  delivered,  it  was  known  that  they  came 
from  Rolfe's  hands,  who  was  a  special  agent;  and  it  was  held 
that,  that  fact  being  understood  by  the  parties,  the  party  to 
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whom  the  delivery  was  made  should  have  inqniz^d  in  regard 
to  the  extent  of  his  powers. 

The  bond  sued  on  is  not,  in  our  opinion,  to  be  deemed  an 
escrow,  in  the  proper  sense  of  the  word.  It  was  deposited  with 
a  third  person  by  the  obligors  alone,  and  not  by  any  agree- 
ment between  them  and  the  obligee.  Nor  did  the  plaintiff 
have  any  knowledge  of  the  special  agents,  Johnson  and  Dun- 
lavey;  and  there  was  nothing,  so  far  as  we  can  see,  to  put  the 
board  upon  inquiry  in  respect  to  the  obligation  of  the  sureties. 
The  correct  rule  seems  to  be  expressed  in  State  v.  Peel^  63  Me. 
284.  The  court  said:  ''A  bond  perfect  upon  its  £eu»,  appar* 
ently  duly  executed  by  all  whose  names  appear  therein,  pur- 
porting to  be  signed,  sealed,  and  delivered  by  the  several 
obligors,  and  actually  delivered  by  the  principal  without 
stipulation,  reservation,  or  condition,  cannot  be  avoided  by 
the  sureties  upon  the  ground  that  they  signed  it  upon  the 
condition  that  it  should  not  be  delivered  unless  it  should  be 
executed  by  other  persons  who  did  not  execute  it,  when  it  ap- 
pears that  the  obligee  had  no  notice  of  such  condition,  and 
nothing  to  put  him  upon  inquiry  as  to  the  manner  of  its  exe- 
cution; and  also  that  he  has  been  induced,  upon  the  fedth  of 
such  bond,  to  act  to  his  own  prejudice.''  See  also,  in  this 
connection,  Dair  v.  United  States,  16  Wall,  1;  Deardorff  v. 
Foreemanj  24  Ind.  481;  Nash  v.  Fugate,  24  Oratt  202  (208); 
18  Am.  Rep.  640;  Chicago  v.  Gage,  95  IlL  698. 

One  position  of  the  appellants  remains  to  be  noticed.  They 
claim  that  there  was  enough  upon  the  face  of  the  bond  in  suit 
to  put  the  supervisors  upon  inquiry.  The  fact  appears  to  be 
that  the  bond  did  not  comply  with  the  law,  in  that  it  did  not 
appear  that  the  sureties  had  qualified  to  the  ownership  of 
sufficient  property.  It  may  be  added  that  some  of  the  affida- 
vits for  the  qualification  of  sureties  had  been  partially  pre- 
paredy  but  not  executed.  It  is  said  that  the  board  should 
have  seen  that  the  bond  was  not  as  the  appellants  expected  it 
would  be  when  it  should  be  delivered.  The  bond,  however, 
was  not  invalid  by  reason  of  its  non-compliance  with  the  law: 
Code,  sec.  688.  It  may  be  that  there  was  enough  upon  the 
face  of  the  transaction  to  lead  the  board  to  the  inference  that 
the  sureties  expected  that  the  aggregate  amount  of  property  to 
the  ownership  of  which  the  sureties  would  qualify  would  be 
larger  than  it  was,  or  that  the  bond  would  not  be  aocepted. 
But  there  was  nothing  in  this,  we  think,  to  lead  to  the  infiai^ 
ence  that  they  had  agreed  that  the  bond  should  not  be  deliv- 
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ered  until  others  had  signed  it,  and  the  ownership  of  mom 
property  had  been  qualified  to.  Indeed,  the  stronger  the  ex- 
pectation which  the  sureties  might  have  entertained  that  the 
bond  would  not  be  accepted  as  it  was,  the  less  necessity  would 
there  seem  to  them  to  be  for  an  agreement  in  respect  to  its 
delivery.  Unless  the  board  liad  reason  to  infer  something 
more  than  a  mere  expectation  on  the  part  of  the  sureties,  ii 
was  not,  we  think,  put  upon  inquiry. 
In  our  opinion,  the  judgment  must  be  affirmed. 


BOKD  SlONXD  ON    CONDinOH    THAT   OtHEB   P£B801I8  SBOULD   SlOH,   Iwl 

deUvered  by  principal  without  the  Utter  signatiirefl^  has  been  held  to  be 
valid  if  the  obligee  had  no  notice  of  each  condition:  CarroU  Co»  v.  Stiggim,  58 
Am.  Eep.  223;  School  TruOeei  v.  Sheik,  59  Id.  830;  but  the  fact  that  mora 
names  appear  in  the  body  of  the  bond  than  are  signed  to  it  appears  to  hav* 
been  regarded  aa  notice:  See  Pepper  v.  State,  85  Am.  Dea  490^  and  notei 
Wmdr.Ohmm,»ia.  749. 


National  Statb  Bank  of  Burlington  v.  Mobsb, 

Wilson,  &  Co. 

fTS  Iowa,  174.] 

Dumnnr  of  Mobtoaob  cahsov  Taxb  Placi  max  tbm  MosTQAau  bis 
No  Kkowlxdqb  uddubov;  and  if  a  mortgsge  is  filed  for  record  withoat 
his  knowledge,  it  most  be  held  snbordinate  to  attaehmento  snbseqfnentlj 
levied;  and  an  acceptance  of  the  mortgages  by  the  mortgegees  sabse* 
qnent  to  the  attachment  leyy  does  not  relate  back  to  the  original  filing 
so  as  to  make  the  mortgage  lien  attach  as  paramoant. 

Action  to  obtain  decree  that  certain  attachment  levies  were 
paramount  as  liens  over  certain  chattel  mortgages  held  by  de- 
fendants.   Decree  for  plaintiff.    Appeal  by  defendants. 

John  C  Powety  Newman  and  Blake^  Oeorge  H.  Lane^  C  Mar* 
bUf  T.  B.  Snydevy  John  Gretner^  H.  F.  Rohde^  Thonuu  Hedge^ 
and  Theodore  Ouelieh^  for  the  appellants. 

HaU  and  Huston^  and  P.  Henry  Smyth  and  Son^  for  the  ap- 
pellee. 

Adams,  C.  J.  The  defendants  Boesch  and  Son  were  doing 
business  as  merchants  in  the  city  of  Burlington.  They  had 
become  largely  indebted  to  the  plaintiff,  and  to  a  considerable 
number  of  personal  friends  for  money  borrowed  to  enable  them 
to  carry  on  their  business.  They  had  also  become  indebted  to 
various  persons  for  goods  purchased.    About  the  16th  of  May, 
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1885,  tbcy  decided  to  execute  chattel  mortgages  upon  their 
stock  to  their  personal  friends.  In  this  they  were  actuated  in 
part,  no  doubt,  by  motives  of  friendship,  but  in  part  also,  we 
think,  by  the  hope  of  being  able  to  hinder  and  delay  the  plain- 
tiff and  their  commercial  creditors.  Mortgages  were  accord- 
ingly drawn  and  filed  for  record.  The  next  day  the  plaintiff 
caused  a  writ  of  attachment  to  be  levied  upon  the  stock.  Sev- 
eral of  the  commercial  creditors  also  brought  actions,  and 
levied  upon  the  stock.  It  is  contended  by  the  plaintiff  and 
the  commercial  creditors  who  acquired  liens,  that  no  one  of  the 
chattel  mortgages  was  delivered  until  after  the  other  liens  had 
attached.  The  fact  is,  that  while  the  mortgages  were  executed 
and  filed  for  record  before  any  of  the  other  liens  attached,  fha 
mortgagees  had  no  knowledge  at  that  time  of  the  execution 
and  filing  of  the  mortgages,  nor  does  it  appear  that  they  were 
executed  and  filed  in  accordance  with  a  previous  agreement 
The  delivery,  then,  did  not  take  place  until  the  mortgagees 
had  knowledge  of  the  execution  of  the  mortgages  and  signified 
their  acceptance  thereof.  On  this  point  the  evidence  shows 
clearly  enough  that  some  of  the  mortgagees,  before  any  at- 
tachment was  levied,  were  informed  by  the  mortgagors  of  the 
execution  and  filing  of  the  mortgages,  and  that  they  replied 
that  that  was  all  right,  or  used  words  to  that  effect.  This,  it 
may  be  conceded,  was  sufficient  to  show  acceptance,  but  for 
one  fact,  which  remains  to  be  stated.  The  mortgages  were 
not  executed  to  secure  the  indebtedness  as  it  stood,  all  of 
which  had  matured,  but  new  notes  were  drawn,  to  run  for  a 
year,  and  the  mortgages  purported  to  secure  these  notes.  The 
notes,  however,  thus  drawn,  were  not  delivered,  nor  were  the 
mortgagees  informed  of  the  £&ct  that  they  differed  from  the  old 
notes  in  that  by  their  terms  an  extension  of  time  was  provided 
for.  This  provision  was  a  material  one.  The  makers  of  the 
notes  were  insolvent,  and  the  security  offered  consisted  of 
nothing  but  mortgages  upon  stock  of  goods,  which  would  de- 
preciate if  not  sold;  and  no  provision  was  made  for  a  sale  un- , 
less  the  mortgagors  should  attempt  to  dispose  of  the  goods  or 
remove  them  out  of  the  county.  It  is  doubtful,  to  say  the 
least,  whether  the  mortgagees  would  have  accepted  the  secu- 
rity if  they  had  been  informed  of  the  provision  for  an  exten- 
sion. But  it  is  not  important  to  inquire  as  to  what  they 
would  have  done.  It  is  enough  to  know  that  the  transaction 
involved  a  material  provision  of  which  they  were  not  informed. 
The  minds  of  the  parties  did  not  meet   No  person  can  be  said 
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to  agree  to  that  of  which  he  is  ignorant.  It  is  tme  that  these 
creditors  have  now  accepted  the  secnrity,  notwithstanding 
the  extension  involved.  But  circumstances  have  changed. 
Attachments  have  been  levied,  and  they  are  glad  to  accept 
what  they  can  get. 

The  important  fSact  is,  that  we  cannot  find  what  in  law 
amounts  to  an  acceptance  prior  to  the  attachments.  There 
are  no  preponderating  equities  in  fSavor  of  either  party.  It  is 
a  mere  question  of  legal  right  The  mortgagees  contcoid  that, 
inasmuch  as  the  mortgages  have  been  now  accepted,  the  lien 
of  the  mortgages  attached  from  the  date  of  filing,  and  it  is  to 
be  considered  paramount  to  all  attachments  which  have  been 
made  since  filing.  But  in  our  opinion,  the  lien  of  the  mort* 
gages  cannot  be  held  to  have  attached  until  there  was  a  deliv- 
ery, and  that  did  not  take  place  until  there  was  an  accept- 
ance: Day  V.  Griffith^  15  Iowa,  104;  CiM>  v.  Cha9$^  54  Id.  258. 

We  think  the  decree  must  be  affirmed. 


RaaiBTBATioN  ov  Don  bt  Gkahtob  d  Muxlt  Fbdca  Fjusn  RvxDi 
or  Delzvkbt,  which  may  be  ezplaindd  or  rebutted  by  teetnnony:  l^'dSom 
V.  WeoKT,  SS  Am.  Deo.  88S.  Aaeont  or  aooepteiioe  ol  gnnteo  ii  noeemiy 
to  valid  delmryi  ff<gkim  v.  MaebaO,  64  U.  637f  IFokr  v.  CMrfM^  8  Am. 
8i.Bepb68. 


Habkness  V.  Wbstbbk  Union  Tblbobafh  Ga 

fTS  Iowa,  ISO.] 

LUBnJTT  0V^?1UKIBAPH   CfolCPAKT  VOR  NiOXJOBNCB  —  AOINCT. — UXISB- 

0L08KD  PUNdPAL  KAT  tiuB  in  hlfl  own  DAino  on  oontraot  made  by 
agents  and  is  entitled  to  aU  its  advantages  and  beDofits.  Xho  faot  thai 
a  telegraph  company  only  contracted  with  tho  agent  in  swiding  a  telo- 
gram,  and  had  no  knowledge  that  the  plaintiff  was  in  faot  principal,  is 
immaterial,  exoept  that  it  might  set  up  as  a  defense  any  matters  which 
ooonrred  prior  to  disdosnre  of  the  principal  which  woald  ooostatnto  a 
defense  in  a  snit  by  the  agent. 

NiOLioxNCs  nr  Dkuywuxq  Tuvgraii.— Bubdbm  ov  Pboov  is  npon tele- 
graph company  to  explain  delay  in  not  deliTering  message  until  three 
days  after  its  agent  rooeives  same;  and  where  no  excuse  is  offered  for 
the  delay,  the  court  is  justified  in  finding  that  the  company  was  ne{^- 
gent. 

Weils  Tsubobafb  Gompaky  icat  Ebstbiot  m  Liabilitt,  It  OAnosr 
Ck>HTBAicnr  against  its  own  negligeLce  in  failing  to  transmit  and  daUvw 
messages^  nor  limit  a  recoyery  for  damages  thereby  snsfcaiind. 


'.  F.  Ihummelf  for  the  appeUanl 
F.  P.  Oreenle^f  tot  the  appellee. 


Oct  1887.]    Habknebs  v.  Western  Union  Tel.  Co.        678 

Sbbvbbs,  J.  The  material  facts  are  that  the  plaintiff  is  a 
resident  of  the  state  of  Iowa,  and  had  a  suit  pending  in  the 
fltate  of  Nebraska,  which  it  was  expected  would  he  reached 
for  trial  on  the  thirtieth  day  of  October,  1884.  W.  C.  Sloan, 
one  of  the  plaintiff's  attorneys,  was  a  resident  of  the  state  of 
Nebraska,  and  A.  M.  Walters  was  also  her  attorney,  who,  how- 
over,  was  a  resident  of  the  state  of  Iowa.  Both  said  attorneys 
were  expected  to  take  part  in  the  trial  of  the  suit.  The  plain- 
tiff intended  to  start  from  her  home  in  Iowa  with  her  wit- 
nesses and  attorney  on  the  morning  of  the  29th  of  October,  so 
that  she  could  be  present  when  the  case  was  called  for  trial  on 
the  following  day.  During  the  night  of  the  27th  of  October 
a  message  was  delivered  to  the  defendant  in  these  words: — 

''  Faibmount,  Neb.,  October  5, 1884. 
''To  A.  M.  Waltebs,  Villisca,  Iowa:    Do  not  come  till 
November  5th.    Court  adjourned  till  then. 

"W.  0.  Bloan." 

Such  message  was  a  half-rate  or  night  message,  and  Sloan 
paid  the  defendant  forty  cents  for  transmitting  the  same.  The 
message  was  received  at  Villisca,  October  28th,  about  one 
o'clock,  A.  M.,  at  which  place  Walters  resided,  but  was  not 
delivered  to  him  until  October  81st.  Plaintiff  started  to  Ne- 
braska on  October  29th,  with  her  witnesses  and  attorneys,  and 
thereby  incurred  expenses,  which  she  paid,  and  this  action  is 
brought  to  recover  the  same  of  the  defendant,  who  had  no 
knowledge  for  what  purpose  the  message  was  sent,  other  than 
is  disclosed  on  its  face.  Nor  had  the  defendant  any  knowl- 
edge that  Sloan  was  acting  for  the  plaintiff,  or  that  she  had 
a  suit  pending  in  Nebraska.  The  contract  was  made  with 
Sloan,  and  is  attached  to  the  message,  the  material  portion  of 
which  is  as  follows: — 

•*  (Form  No.  45.) 

''The  Wbstebn  Union  Telegbaph  CoMPAinr. 

^^  Night  Mesioge. 

"The  business  of  telegraphing  is  subject  to  ernMrs  and  delays 
arising  fix>m  causes  which  cannot  at  all  times  be  guarded 
jkgainst,  including  sometimes  negligence  of  servants  and 
agents  whom  it  is  necessary  to  employ.  Errors  and  delays 
may  be  prevented  by  repetition,  for  which,  during  the  day, 
half-price  extra  is  charged  in  addition  to  the  full  tariff  rates. 
The  Western  Union  Telegraph  Company  will  receive  mes- 
sages, to  be  sent  without  repetition,  during  the  night,  for 

Am.  St.  Kkf,,  Vol.  V.— 48 
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delivery  not  earlier  than  the  morning  of  the  next  enBoing 
businesB  day,  at  reduced  rates,  but  in  no  case  for  less  than 
twenty-five  cents  toll  for  a  single  message,  and  upon  the  ex- 
press condition  that  the  sender  will  agree  that  he  will  not 
claim  damage  for  errors  or  delays,  or  for  non*delivery  of  such 
messages  happening  from  any  cause,  beyond  a  sum  equal  to 
ten  times  the  amount  paid  for  transmission;  and  that  no 
claim  for  damages  shall  be  valid  unless  presented  in  writing 
within  thirty  days  after  sending  the  message." 

1.  It  is  objected  that  the  court  erred  in  rendering  judgment 
for  the  plainti£f,  because  the  message  was  neither  sent  by  nor 
to  her,  and  no  contract  was  made  with  her.  The  court  was 
justified  in  finding  that  both  Sloan  and  Walters  were  the 
agents  and  attorneys  of  the  plaintiff,  and  that  the  telegram 
was  sent  by  one  of  them,  and  received  by  the  other,  for  the 
use  and  benefit  of  the  plaintiff.  Therefore  she  may  well  be 
said  to  be  an  undisclosed  principal,  and  in  such  case  we  un- 
derstand the  rule  to  be  that  such  principal,  as  the  ''ultimate 
party  in  interest,  is  entitled,  against  third  persons,  to  all 
advantages  and  benefits  of  such  acts  and  contracts  of  his 
agents,"  and  the  principal  may  sue  in  his  own  name  on  the 
contract:  Story  on  Agency,  sec.  418;  National  Life  Ins.  Co.  v. 
Allen,  116  Mass.  398;  Oage  v.  Stimsonj  26  Minn.  64.  The  fact 
that  the  defendant  had  no  knowledge  that  the  plaintiff  was  in 
fact  principal,  and  that  the  telegram  was  sent  for  her  use  and 
benefit,  is  immaterial,  except  that  it  may  be  true  that  the 
defendant  may  set  up  as  a  defense  any  matters  that  would 
constitute  a  defense  if  the  suit  was  brought  in  the  name  of  the 
agent,  which  occurred  prior  to  the  disclosure  of  the  principal. 

2.  It  is  insisted  that  the  court  erred  in  finding  that  the  de- 
fendant was  negligent  in  failing  to  deliver  the  telegram  earlier 
than  it  did.  It  will  be  observed  that  the  telegram  was  received 
by  the  agent  of  the  defendant  at  Villisca,  Iowa,  on  the  morn- 
ing of  the  28th  of  October,  and  that  it  was  not  delivered  until 
the  thirty-first  day  of  that  month.  The  court  was  justified  in 
finding  that  defendant  was  negligent,  because  no  excuse  what- 
ever for  the  failure  to  deliver  the  telegram  on  the  twenty-eighth 
day  of  October  is  given.  The  delay  was  such  as  to  cast  on  the 
defendant  the  burden  of  explaining  the  cause  of  the  delay. 

8.  It  is  insisted  that  the  contract  limits  the  liability  of  the 
defendant,  and  that  the  recovery  cannot  exceed  such  limit.  It 
has  been  held  that  it  is  competent  for  a  telegraph  company  to 
restrict  its  liability,  as  was  done  in  this  case,  but  that  it  cannot 
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contract  against  its  own  negligence  in  failing  to  transndt  and 
deliver  the  message:  Sweailand  v.  Illinois  etc.  Tel.  Oo.y  27  Iowa, 
433;  ManviUe  y.  Western  Union  Td.  Co.,  87  Id.  214;  18  Am. 
Rep.  8.  But  it  is  urged  that  the  contract  was  made  with  Sloan, 
and  that  he  can  only  recover  the  amount  stipulated  in  the  con- 
tract, for  the  reason  that  the  money  expended  by  him  was  the 
amount  paid  for  the  message,  and  that  this  is  the  extent  of 
the.  plaintiff's  recovery,  for  the  reason  that  she  is  an  undis* 
closed  principal,  and  not  known  in  the  transaction.  We  do 
not  concur  in  this  proposition,  but  think  that,  as  the  telegram 
was  sent  and  received  for  the  benefit  and  use  of  the  plaintiff, 
she  may  recover  such  damages  as  she  has  sustained,  subject 
only  to  any  payments  in  liquidation  of  damages  made  by  the 
defendant  to  Sloan  prior  to  the  time  defendant  had  knowledge 
that  the  telegram  was  sent  for  the  use  of  the  plaintiff,  and  that 
she  was  the  principal  in  the  transaction. 

4.  It  is  further  insisted  that  the  plaintiff  recovered  $24.52 
more  than  in  any  event  she  was  entitled  to.  We  deem  it  suffi- 
dent  to  say  that  we  cannot  concur  in  this  proposition. 

Afilrmed.  

UNDncLoeiD  PanrciPiL  icat  Sub  uroir  AanT^  Coanuor  nr  his  Owv 
Kami:  Sm  R^  ▼.  NorUm,  00  Am.  Deo.  618. 

BuBBiK  ov  Pboov  nr  AonoN  loa  Bbhaob  ov  Ck>iiTBAor  to  Ddjvsb 
MaaaAGB  bt  Tbliobapb:  See  Umkd  Siatet  lklOo.T.  OUderdeeve^  96  Am. 
0eo.  618b  and  note  628,  where  it  is  held  that  the  boiden  la  on  the  plai&tiff 
to  eatabliflh  negligence. 

Whilb  Tbliobafb  Cqkfabt  icAT  BBsnuoT  m  Lubeutt,  it  oaonot  eon* 
tract  againat  its  own  n^ligence:  See  Smith  t.  Wmkm  Umhm  TeLOo.,^  Am. 
8t  Sep.  120b  and  note  184. 


MiLLEB  V.  Chambbbs. 

[78  IOWA,  S88.J 

Bmhv  to  Am  18  PiBXBBB  IS  BxTiHOUisHBD  by  renoondng  the  partner- 
ahip  and  eppoaing  it.  A  partj  who  so  repndiatea  his  contract  of  part- 
nerahip  has  no  interest  or  light  to  ahare  in  a  judgment  obtained  by  the 
other  partner,  especially  where  he  aotiyely  assists  the  party  againal 
whom  the  recovery  waa  had  in  opposing  the  daim. 

0.  C*  Nourse  vmi  J.  M.  8t.  John^  for  the  plaintiflEl 
Parson  and  Perry j  for  the  defendant. 

BscK,  J.     1.   The  petition  alleges  that  defendant  orally 
agreed  to  become  a  partner  with  plaintiff  in  the  business  of 
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securing  privileges  for  mining  coal,  prospecting  for  coal,  and 
taking  leases  of  coal  lands;  and  subsequently  the  terms  of 
the  agreement  were  stated  by  defendant,  in  a  letter  to  plain- 
tiff, which  need  not  be  particularly  stated  here.  It  is  alleged 
that  business  under  this-  agreement  was  prosecuted,  and  cer- 
tain privileges  and  options  for  mining  were  secured,  and  labor 
and  money  exx)ended  and  debts  incurred.  A  privilege  to 
prospect  upon  lands  owned  by  T.  E.  Brown  was  secured,  and 
the  parties  entered  thereon,  and  expended  money  and  labor 
in  prospecting.  Brown,  claiming  that  the  plaintiff  and  de- 
fendants had  abandoned  the  work,  and  surrendered  all  rights 
acquired  from  him,  took  possession  of  the  land,  and  denied 
the  parties  the  right  to  enter  thereon  and  prosecute  the  busi- 
ness of  prospecting.  Thereupon  defendant,  in  his  own  name, 
brought  a  suit  against  Brown  to  recover  damages  for  hn 
wrongful  acts  in  preventing  Chambers  from  sinking  a  shaft 
upon  the  land  of  Brown,  and  recovered  a  judgment  for  three 
thousand  six  hundred  dollars  in  the  action.  Plaintiff  alleges 
that  this  judgment  is  of  the  assets  of  the  copartnership  exist- 
ing between  him  and  defendant,  which  is  denied  by  defendant, 
who  refuses  to  account  therefor  as  partnership  assets.  The 
plaintiff  asks  that  this  judgment  be  regarded  as  partnership 
assets,  and  that  an  account  be  taken  of  the  partnership  prop- 
erty and  debts,  and  a  decree  be  entered  providing  for  the  pay- 
mmt  of  such  sums  as  may  be  found  due  him.  The  defendant 
denies  the  allegations  of  the  petition. 

The  district  court  found  the  existence  of  the  copartnership, 
and  by  decree  settled  the  same,  awarding  to  plaintiff  $682.75. 
Both  parties  appeal,  the  plaintiff  complaining  of  certain  allow- 
ances made  in  the  settlement  as  stated  in  the  decree,  and  the 
defendant  denying  plaintiff's  right  to  recover  any  sum. 

2.  Many  questions  and  pomts  are  discuBsed  by  the  parties. 
We  find  it  unnecessary  to  notice  more  than  one,  the  deter- 
mination of  which,  in  view  of  the  conclusion  we  reach,  is 
decisive  of  the  case.  Plaintiff,  as  we  have  shown  in  the  state- 
ment of  the  allegations  of  the  petition,  bases  his  claim  to 
recover  upon  the  ground  that  the  matters  for  which  defend- 
ant recovered  the  judgment  against  Brown  belonged  to  the 
partnership.  The  evidence,  it  must  be  admitted,  shows  that 
they,  under  a  mutual  agreement,  were  to  be  equally  inter- 
ested in  the  leases  and  options  acquired  from  Brown,  and 
were  to  share  in  the  expenses  of  prospecting  for  coal.  It  was 
agreed  that  they,  with  others,  should  form  a  joint  company 
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to  mine  the  coal,  in  which  plaintiff  and  defendant  were  to 
have  equal  interests.  The  leases  and  prospecting  were  all  in 
contemplation  of  such  an  organization,  and  no  mining  was  to 
be  done  by  them  individually,  or  as  copartners.  The  evidence 
clearly  shows  that,  for  reasons  into  which  we  need  not  inquire, 
there  was  a  disagreement  between  plaintiff  and  defendant, 
and  between  Brown  and  defendant.  Defendant  went  to  Ohio, 
where  he  lived,  intending  to  return  and  prosecute  the  business 
connected  with  prospecting  and  mining.  Plaintiff,  it  appears, 
Sifter  defendant  left,  continued  to  prospect.  He  and  Brown, 
xmiting  with  others,  formed  a  joint-stock  company,  and  pro- 
ceeded to  mnk  shafts,  and  do  other  work  preparatory  to  min- 
ing. They  used  the  prospecting  done  by  plaintiff  under  the 
agreement  with  defendant,  taking  possession  of  the  land  leased 
by  Brown.  All  this  was  done  for  the  corporation  formed  by 
plaintiff  and  Brown  and  their  associates,  defendant  having  no 
part  therein.  Defendant  returned  from  Ohio,  and  proceeded 
to  assert  his  rightSi  He  found  plaintiff  prosecuting  the  work 
for  the  new  corporation.  He  was  chosen  by  that  corporation 
itasuperintendeiiL  He  denied  defendant's  rights,  and  when 
defendant  went  upon  the  ground,  ordered  him  away,  and  took 
steps' to  cause  him  to  leave.  Defendant  then  instituted  the 
suit  against  Brown,  the  judgment  rendered  therein  being  the 
particular  property  which  plaintiff  seeks  to  reach  in  this  ac- 
tion. In  tiiat  suit  plaintiff  was  active  in  opposing  defendant's 
claim  and  in  resisting  recovery.  He  declares  in  his  testimony 
that  ^4t  was  an  unrighteous  act  for  Chambers  to  sue  Brown"; 
and  tiiat  he  did  everything  he  could  to  prevent  Chambers 
recovering  a  judgment  against  Brown.  There  is  no  conflict 
in  the  testimony  showing  that  plaintiff  abandoned  his  connec* 
tion  with  def^idant,  joined  Brown  in  an  enterprise  which  took 
from  Chambers  all  rights,  interest,  and  property  which  he  had 
or  could  acquire  under  the  agreement  between  him  and  plain- 
tiff, and  aided  to  the  extent  of  his  ability  in  defeating  recov- 
ery by  Chambers.  His  course  was  that  of  undisguised  and 
active  hostility  to  the  very  partnership  under  which  he  claims 
to  recover  in  this  suit. 

A  partner,  by  renouncing  a  partnership  and  opposing  it,  will 
be  considered  as  having  repudiated  his  contract  with  his  part- 
ners, and  will  become  as  to  them  a  stranger.  He  can  no  longer 
set  np  and  enforce  against  them  the  contract  which  he  by  his 
acts  denies.  The  law  will  regard  him  as  he  regards  himself 
by  his  acts,  not  as  a  partner,  but  a  stranger  to  those  with 
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whom  he  was  fonnerly  associated.  This  doctrine  is  based 
upon  the  plainest  principles  of  equity  and  justice.  It  is  ap- 
plied by  the  United  States  supreme  court  to  a  case  not  unlike 
the  one  before  us.  In  that  case  the  plaintiff's  testator  was  a 
partner  with  two  others  in  the  practice  of  law.  The  partner- 
ship was  engaged  in  prosecuting  a  claim.  The  testator  quar- 
reled with  the  claimant  Lamar,  and  withdrew  fix>m  the  case, 
and  denounced  the  claim  as  fraudulent  to  one  of  the  judges 
privately.  The  other  partners  prosecuted  the  claim,  and  re- 
covered. The  plaintiff,  as  the  representative  of  the  recalcitrant 
partner,  sought  in  the  action  to  recover  a  share  of  the  fees. 
The  court,  in  recognizing  the  doctrine  we  have  stated,  used  this 
language:  ^'If,  then,  by  abandoning  the  case,  and  denouncing 
it  as  fraudulent,  he  lost  all  the  right  which  he  had  against 
Lamar,  how  can  he  claim  from  his  copartners  any  of  the  com- 
pensation obtained  for  conducting  the  case,  after  his  abandon- 
ment, to  final  success  7  His  action  was  a  breach  of  his  duty 
to  those  partners,  as  well  as  of  his  obligation  to  Lamar.  By 
the  agreement  of  copartnership  he  had  undertaken  to  share  in 
the  labor  and  to  promote  the  common  interests  of  the  firm, 
and  that  was  the  foundation  of  his  right  to  share  in  its  earn- 
ings. It  may  be  that  mere  neglect  of  his  duty  would  not  have 
extinguished  that  right;  but  a  repudiation  of  his  obligation, 
refusing  to  act  as  a  partner,  or  to  perform  the  functions  of  a 
partner,  is  quite  a  different  thing.  It  may  well  be  considered 
as  a  repudiation  of  the  partnership.  It  was  said  in  Wiiaon  v. 
Johnstone^  L.  R.  16  Eq.  606:  '  He  who  acts  so  as  to  treat  the 
articles  as  a  nullity,  as  it  regards  his  own  obligations,  cannot 
complain  if  they  are  so  treated  for  all  purposes.'  It  may  there- 
fore very  justly  be  held  that  by  his  action  Hughes  became  a 
stranger  to  the  case,  and  repudiated  any  relation  he  had  pre- 
viously held  to  it  as  a  partner  in  the  firm.  The  partnership 
ceased  as  respects  that  claim." 

Under  this  doctrine,  the  law  requires  us  to  hold  that  plain- 
tiff cannot  be  regarded  as  a  partner  of  defendant,  and  there- 
fore cannot  recover  in  this  action.  This  view  of  the  case 
disposes  of  both  appeals.  Plaintiff  can  recover  nothing; 
therefore  we  need  not  inquire  into  the  correctness  of  the 
court's  findings  as  to  the  amount  of  the  recovery.  The  case 
will  be  affirmed,  on  plaintiff's  appeal.  Plaintiff's  petition 
will  be  dismissed,  and  a  decree  to  that  effect  will  be  entered 
in  this  court. 

Reversed  on  defendant's  appeaL  Affirmed  on  plaintiff's 
appeal. 
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Pasthsb  OAinrar  Bxusts  Hnuiur  ntox  Liabiliit  as  Suoh  by  retiring 
from  partDenihip  without  coiuent  of  his  copartner:  Whuitm  t.  9\qffor,  75 
Am.  Deo.  112.  But  a  pertner»  by  repodiating  the  reUtionahip^  may  b^ 
estopped  from  afterwards  settiiig  it  up  aa  againat  hia  oopartnerat  WUiom  r* 

^w  V^V^P^^N^P^^p   flada    AWa    A^v  MlHAe    ^^^^^ffa 


Statb  v.  ELsndall. 

178  loWA.  fll&] 

Id  BmnE  Ora  O/mun  of  AaaAULT  wiib  Ivnira  lo  Oomav  Ran^ 
THMRX  MUST  BX  BYXDUffGi  of  an  intent  to  use  whatever  amoont  ol  lotoe 
was  necessary  to  overcome  resistance  and  accomplish  the  puzpoae.  It 
is  not  enough  that  defendant  desired  to  have  aeznal  intercourae  with  the 
proaeontrizy  and  that  he  committed  a  technical  assanlt  upon  her  persoii 
while  urging  hie  aolioitationa. 

£•  O.  and  L.  A.  Palmery  for  the  appellant. 
A.  /.  Bdker^  aUomgy-gwieraly  for  the  state. 

Reed,  J.  The  prosecutrix  at  the  time  of  the  transaction 
in  question  was  abont  eighteen  years  old.  The  members 
of  the  family  with  whom  she  lived  were  away  fix>m  home, 
and  she  was  alone  at  the  house.  The  defendant  was  an  ac- 
quaintance of  the  prosecutrix,  and  a  married  man.  He  went 
to  the  house  for  a  legitimate  object,  but  finding  her  there 
alone,  he  entered  into  conyersation  with  her.  After  talking 
to  her  for  some  time,  he  asked  her  to  let  him  kiss  her,  but  she 
answered  that  she  was  not  in  the  habit  of  kissing  married 
men.  At  that  time  the  parties  were  outside  of  the  house,  but 
she  immediately  went  into  the  house,  and  he  followed  her. 
He  then  seized  her,  and  sitting  down  on  the  stairs,  he  drew 
her  upon  his  lap.  She  remonstrated  with  him,  but  he  assured 
her  that  he  did  not  intend  to  injure  her,  and  that  he  only 
wanted  to  talk  to  her.  While  he  held  her  on  his  lap  he 
placed  one  of  his  hands  upon  her  bosom  outside  of  her  cloth- 
ing, but  she  pushed  his  hand  away.  He  then  attempted  to 
put  his  hand  under  her  clothing,  when  she  cried  out,  and 
broke  away  from  him,  and  ran  out  of  the  house.  He  also 
went  out,  and  a  further  conversation  took  place  between  them, 
in  which  he  told  her  that  different  young  men  in  the  neigh- 
borhood had  told  him  that  any  man  could  do  as  he  pleased 
with  her,  and  offered  to  give  her  five  dollars  if  she  would  sub- 
mit to  him.  She  answered  that  he  ought  to  go  off  and  shoot 
himself,  and  that  he  ought  to  be  ashamed  to  talk  to  her  in 
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that  manner.  He  did  not  offer  her  any  other  Tiolence  than 
as  stated  above,  and  the  verdict  of  guilty  was  found  upon  the 
evidence  of  the  facts  as  we  have  detailed  it. 

In  onr  opinion,  the  verdict  is  not  supported  by  the  evidence. 
It  is  clear  enough  that  defendant  desired  to  have  sexual  in* 
tercourse  with  the  prosecutrix,  and  it  is  probably  true,  also, 
tbat  he  committed  a  technical  assault  upon  her  person  while 
urging  his  solicitations;  but  to  render  him  guilty  of  the  crime 
of  assault  with  intent  to  commit  rape,  he  must  have  intended 
to  use  whatever  amount  of  force  was  necessary  to  overcome 
her  resistance  and  accomplish  his  purpose:  State  v.  Hagerman^ 
47  Iowa,  161.  There  was  clearly  no  evidence  of  such  inten- 
tion.. In  its  facts  the  case  is  no  stronger  than  StaUy.  Canada^ 
68  Iowa,  397. 

Reversed.  

Ora  n  Gumrr  ov  AssAuiff  to  Ctomcrr  Rapb  if  he  Uyi  liold  of  a  womui 
with  tho  Intantioa  of  bMriiig  Monul  intoMowia  with  hnr  i^riasl  hnr  wiUi 
AM  V.  ^<ir0b«H  78  Am.  000.  609f  iSloli  v.  Ovm^  79  Id.  619^  and  aoto  fi2A. 


Pbdbh  V.  GmoAGO,   Book  Island,  and  Paoifio 

Bailway  Company. 

[7s  IOWA,  saai 

Eaujkuik— WKKicn  Pbovibion  m  Dud  is  Gomvnom  Susmni—T  ob 
A  OowffAHT  depends  upon  intent  of  parties^  and  inoh  providon  wi!!, 
if  ihore  is  any  reasonable  doubt  aa  to  wiiat  waa  intended,  be  bold  to  be 
the  latter. 

CoanonioHs  Subsiqitirt  abb  not  Favobbp  ni  Law,  avd  abb.  Ai^wayb 
Stbxovlt  OoBBTKUBUb  sinoo  they  tend  to  destroy  estates.  Therefon  a 
deed  to  a  railroad  oompany  of  a  right  of  way,  which  oontains,  as  a  part 
of  the  oonsiderationy  the  provision  that  "  the  water  ....  be  made  to 
mn  "  in  a  oertain  plaoe,  will  be  oonstmed  to  be  a  ooTeoant  attaohed  to 
the  land. 

Baxlboad  —  Who  icat  Bbino  Achdn  bob  Bbbaoh  or  Oovbbabt  as  to 
Watbbooubsb.  —  Where  railroad  oompany  erects  as  a  permanent  stmo* 
tore  opon  land,  of  which  it  holds  only  the  right  of  way,  a  cnlvert  which 
diverts  a  wateroonrso,  in  breaoh  of  a  oovenant  ronning  with  the  land, 
the  damages  are  originaL  Tb»  right  of  recovery  therefor  arises  at  once, 
and  aoomes  in  favor  of  the  one  who  owned  the  premises  at  the  time;  and 
a  oonveyanoe  of  the  fee  after  such  breach  does  not  operate  as  an  assign- 
ment  of  the  right  of  action  to  the  grantee. 

One  Joseph  Peden,  on  March  15,  1871,  conveyed  to  tho 
Chicago  and  Southwestern  Railroad  Company  a  right  of  way 
over  land  owned  by  him  at  that  time,  upon  which  land  tli» 
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company  constructed  a  railroad.  A  consideration  of  one  dol« 
lar  was  named  in  the  deed;  and  it  also  provided  that 'Hhe 
water  on  the  southeast  side  of  the  road  be  made  to  run  on 
same  side  of  road,  instead  of  through  the  cattle-guards."  The 
company  so  constructed  this  part  of  its  road  that  the  surface 
water  collected  and  ran  on  the  southeast  side  of  the  track  to 
a  creek,  except  on  occasions  when  there  was  a  heavy  rain-fally 
at  which  times  it  ran  over  the  track  and  upon  the  lands  on  the 
opposite  side.  The  road  was  sold  to  the  defendant  in  1875, 
and  was  thereafter  operated  by  it.  Joseph  Peden  deeded  the 
land  to  James  M.  Peden,  the  plaintiff,  in  1878.  After  the  sale 
of  the  railroad  to  the  defendant,  but  before  the  land  was  con* 
veyed  to  the  plaintiff,  a  wooden  culvert  was  constructed  and 
a  cattle-guard  opened,  so  that  the  water  was  afforded  a  paa- 
sage-way,  thxongh  which  it  flowed  upon  and  over  the  plain* 
tiff's  land,  instead  of  being  confined  to  the  southeast  side  of 
the  track,  thereby  causing  the  alleged  injury  to  the  plaintiff's 
land  and  growing  crops,  to  recover  damages  for  which  this 
action  was  brought  It  further  appeared  that,  after  the  sale 
of  the  land  to  the  plaintiff,  the  defendant  built  a  stone  cul- 
vert, much  larger  than,  and  in  place  of,  the  wooden  culvert 
From  a  verdict  and  judgment  for  the  plaintiff  the  defendant 
appealed. 

ThamoB  S.  Wtigki  and  8.  8.  Carmlk$r$^  for  the  appellant 

Fttine  and  EiehMergeff  for  the  appellee. 

Bbbd,  J.  1.  Appellant  claims  that  the  provision  in  the 
deed  is  a  condition  subsequent,  and  being  a  condition  in  deed 
and  not  in  law,  the  right  to  take  advantage  of  the  breach 
rests  alone  with  him  who  created  it,  and  the  estate  to  which 
it  attaches.  But  the  district  court  ruled  that  the  provision  is 
an  independent  covenant  This  ruling  is  correct.  As  condi- 
tions subsequent  tend  to  destroy  estates,  they  are  not  favored 
in  laW|  They  are  always  strictly  construed.  And  if  it  is  rea- 
sonably doubtful  whether  a  provision  in  the  conveyance  was 
intended  as  a  condition  subsequent  or  a  covenant,  the  breach 
of  which  may  be  compensated  in  damages,  it  will  be  held  to 
be  the  latter.  But  looking  at  the  language  of  the  present 
provision,  and  the  objects  which  the  parties  had  in  view  in 
the  whole  transaction,  we  think  there  is  no  doubt  that  it  was 
intended  as  a  covenant,  rather  than  a  condition  attached  to 
the  estate.  There  is  nothing  in  the  language  made  use  of 
which  indicates  that  it  was  the  intention  that  the  estate  con- 
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yeyed  should  revert  on  the  failure  of  the  grantee  to  do  the 
thing  stipulated  for;  nor  was  there  anything  in  the  circum- 
Btances  of  the  transaction  indicating  that  such  was  their  in- 
tention. The  railroad  company  sought  to  acquire  the  land 
for  use  in  connection  with  other  lands,  as  a  right  of  way  for  a 
line  of  railroad  hundreds  of  miles  in  length,  and  the  grantor 
conveyed  it  to  them  for  that  purpose. 

The  thing  stipulated  for  was  to  be  done  after  the  road  should 
be  constructed.  But  when  that  was  done,  the  land  conveyed 
by  the  grant  became  a  part  of  the  road,  and  its  forfeiture 
would  involve  a  material  change  in  the  line  of  the  road, 
which  could  only  be  accomplished  by  a  great  expenditure  of 
money.  Surely  the  parties  had  no  such  result  in  view  when 
they  inserted  the  provision  in  the  deed.  The  provision  is 
very  different  in  its  terms  from  the  one  involved  in  Close  v. 
Burlington  etc.  R'y  Co.y  64  Iowa,  149.  In  that  case,  the  con- 
veyance was  of  a  strip  of  ground  to  be  used  for  depot  purposes, 
iand  the  deed  recited  that  it  was  made  in  consideration  of  one 
dollar  and  the  permanent  location  of  a  depot  on  the  ground. 
We  held  that  this  was  not  a  promissory  undertaking  by  the 
grantee  to  maintain  a  depot  on  the  ground  for  all  time,  but 
was  a  condition  of  the  grant,  for  the  breach  of  which  the  rem- 
edy of  the  grantor  was  to  declare  a  forfeiture.  In  that  case, 
by  the  language  made  use  of^  the  grant  is  upon  the  conditions 
named.  The  land  was  conveyed  for  depot  purposes,  and  upon 
condition  that  it  should  be  so  used.  But  in  this,  the  stipula- 
tion is  as  to  a  matter  independent  of  the  grant,  and  of  the  use 
to  which  the  land  was  to  be  devoted. 

2.  The  district  court  also  ruled  that  the  covenant  is  attached 
to  the  land,  and  that  defendant  is  responsible  for  such  injuries 
as  are  the  consequence  of  its  own  acts  in  violation  of  the  agree- 
ment. The  covenant  is  an  agreement  by  the  covenantor  that 
it  will,  for  all  time,  maintain  its  railroad  and  appurtenances 
on  the  land  in  such  condition  that  the  surface  waters  eccu- 
mulating  on  one  side  shall  be  prevented  from  passing  over 
onto  the  land  on  the  opposite  side.  It  concerns,  then,  both  the 
land  conveyed  by  the  deed  and  that  retained  by  Peden,  and  it 
formed  part  of  the  consideration  for  which  the  lands  were 
parted  with.  Mr.  Washburn  states  the  rule  on  the  subject  es- 
tablished by  the  authorities  in  the  following  language:  ^'  Such 
covenants,  and  such  only,  run  with  the  land,  as  concern  the 
land  itself,  in  whosesoever  hands  it  may  be,  and  form  part  of 
the  consideration  for  which  the  land,  or  some  interest  in  it,  is 
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parted  with,  between  the  coveDantor  and  the  covenantee": 
2  Washburn  on  Real  Property,  298. 

3.  The  district  coart  gave  the  following  instruction:  ''  If  you 
find  that  theculvert  was  intended  to  be  and  become  a  permanent 
part  of  the  road-bed,  then  you  are  instructed  that  a  right  of  ac- 
tion accrued  to  Joseph  Peden  while  he  was  the  owner  of  the  land^ 
if  his  land  was  injured  by  reason  of  water  flowing  through  said 
culvert,  at  the  time  he  suffered  the  first  injury;  and  in  such  ac- 
tion he  would  be  entitled  to  recover  for  all  the  damages  he  would 
sustain  in  the  future,  and  he  could  maintain  but  the  one  action. 
But  he  would  not  be  under  any  legal  obligation  to  commence 
such  action  at  once.  The  law  would  give  him  five  years  from 
the  first  injury  in  which  to  commence  it,  if  he  shoi^Jd  own  the 
property  for  that  time.  If  yon  find  that  Joseph  Peden  con- 
veyed (he  land  to  the  plaintiff  before  the  five  years  expired, 
then  the  plaintiff  would  have  any  balance  of  the  five  years 
remaining  in  which  to  commence  an  action  for  any  damages 
he  sustained  after  the  land  became  his,  but  his  right  to  com- 
mence an  action  would  expire  with  the  expiration  of  the  five 
years.  As  it  is  admitted  that  this  action  was  not  commenced 
within  five  years  from  the  time  said  culvert  was  put  in,  you 
are  instructed  that  plaintiff  is  not  now  entitled  to  recover  any- 
thing for  any  damages  he  may  have  sustained  by  reason  of 
water  fiowing  through  said  first-constructed  culvert,  if  you  find 
that  said  culvert  was  a  permanent  part  of  said  road-bed." 

It  appears  to  us  that  this  instruction  announces  two  propo- 
sitions that  are  in  conflict.  By  the  last  clause  the  jury  were 
told  that  if  the  culvert  originally  constructed  was  a  permanent 
part  of  the  road-bed«  plaintiff  could  not  recover,  for  the  reason 
that  the  action  was  not  commenced  within  five  years  after  it 
was  put  in.  In  the  preceding  part  of  the  instruction  they 
were  told  that  if  it  was  a  permanent  part  of  the  road-bed,  then 
a  right  of  action  accrued  to  his  grantor  when  the  first  injury 
occurred  for  aU  the  damages  which  he  would  sustain  in  the 
ftxtnre,  in  consequence  of  its  construction,  and  that  he  could 
oommence  his  action  at  any  time  within  five  years  if  he  con- 
tinued to  own  the  land;  but  that,  if  plaintiff  purchased  the 
land  before  the  expiration  of  five  years  after  its  oonstructiony 
he  could  maintain  an  action  for  the  recovery  of  such  damages 
as  he  sustained  afiier  his  purchase,  provided  he  brought  the 
same  before  the  expiration  of  the  five  years.  Standing  alone, 
this  latter  proposition  is,  that  plaintiff  may  recover  for  injuries 
to  the  land  after  his  purchase,  if  he  brought  his  action  befivre 
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the  expiration  of  the  five  years,  even  though  the  culvert  was  a 
permanent  part  of  the  road-bed.  But  this  is  clearly  in  conflict 
with  the  last  proposition  in  the  instruction.  It  is  also  clearly 
erroneous.  If  the  culvert  was  a  permanent  structure,  the  dam- 
ages are  original.  The  right  of  recovery  for  all  damages  which 
may  occur  to  the  premises  arose  at  once:  Powers  v.  City  of 
CowmU  Bluffs,  45  Iowa,  652;  24  Am.  Rep.  792;  StodghiU  v. 
Chicago  etc.  Ry  Co.y  53  Id.  341.  And  the  right  accrued  in 
favor  of  the  one  who  owned  the  premises  at  the  time,  and 
the  conveyance  of  the  property  to  plaintiff  did  not  operate  as 
an  assignment  to  him  of  the  right  of  action. 

It  is  insisted  that  the  court  erred  in  submitting  to  the  jury 
the  question  whether  the  culvert  as  at  first  constructed  was  a 
permMient  part  of  the  road-bed.  But  that  clearly  is  a  question 
of  fact.  As  we  reverse  the  judgment  on  the  gtound  pointed 
out,  we  will  not  now  consider  the  question  whether  the  verdict 
of  the  jury  is  sustained  by  the  evidence. 

Reversed. 


Ocnaanon  SuBSBQuaBor  ab»  hov  Bavobbd  n  Lawi  AwiiMi  t.  Sd^oaM 
DUbrkit  88  Am.  Deo.  670^  and  note;  and  deed  wiU  not  be  ooutriMd  m  ere* 
ating  an  eitate  upon  saoh  oondition,  except  when  the  terms  of  the  grant  will 
admit  of  no  other  reasonable  oonstraction:  RaJeff  ▼.  UmatiBa  Oountyf  8*  Am. 
8t  Bepb  142;  and  notei  Bnttrmm  ▼.  Shmpmm,  82  Am.  Deo.  168^  aad  note.  Sor 
instances  of  deeds  held  to  create  estates  upon  oondition  snbsequealy  sea  note 
to  Fctmkam  v.  Thompson,  SI  Am.  Rep.  63-68. 

DAKAon  lOR  Injubibb  Abibot o  iBOK  GkunsEBvonHa  avd  IfAonADiva 
▲  TUniBOAi>  nr  ax  Impbopbb  ob  Inadbquatb  HAvnat  Sea  Okb  itU,  iff 
Oik  y.  FTocAler,  amis,  p.  682;  and  note  687. 


MoAbthub  v.  HbME  LiFB  Absooiation. 

C78  IOWA,  8M.] 

Lob  iHSDBAirjaB  Ooxfant  a  JSmomso  nuim  DBNrnro  Adtbobrt  or  rm 
AoBBTy  where  it  iasnes  a  policy  of  assoranoe  upon  an  application  pro- 
eared  by  him,  and  receives  from  the  assured,  up  to  the  time  of  his  da* 
oease,  aU  thedaes  and  assessments,  payable:  to:the  company  under  th» 

pdliqr* 
VkAuxt  ov  LnsInsinuBOB  Aobvt  BorDS  Comfant,  abd  Hb  Aois  witbxk 
ScoPB  ov  HO  AuTHOBiTT,  where,  having  been  duly  authorised  as  agent 
to  fill  up  application,  he  fraudulently  and  fUsely  misstates  material  &ota 
therein  and  in  the  medical  oertifleate,  and  also  mafcss  material  altsratisna 
in  the  poli^  itseli^  of  which  acts  neither  the  assued  aor.the  ooapaojr 
have  any  knowledge. 
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Newman  and  Blaltej  for  the  appellant. 
Antrobu8  and  McArthuVy  for  the  appellee. 

Seevebs,  J.  The  trial  was  to  the  court,  and  the  following 
are  the  facts  found  hy  the  court:  ''That  on  the  seventh  day  of 
June,  18S2,  one  George  W.  Hair,  claiming  to  act  as  agent  for 
the  defendant,  applied  to  decedent,  A.  Wooline,  to  take  out  a 
policy  of  insurance  on  his  life  in  defendant  company;  that 
said  Hair,  through  B.  A.  Bailey  A  Co.,  district  agents  of 
defendant's  company,  forwarded  the  application  to  the  de- 
fendant, with  his  name  indorsed  as  agent  thereon;  that  on 
the  twelfth  day  of  June,  1882,  defendant  issued  a  policy  to 
decedent  on  said  application  for  the  sum  of  three  thousand 
dollars,  by  the  terms  of  which  defendant  undertook  and 
ag^reed,  upon  proper  proof  of  his  death,  to  assess  each  member 
of  class  B,  in  which  he  was  insured  according  to  the  policy 
held  by  each  in  division  B,  then  in  force,  and  to  pay  over 
the  amount  so  collected,  less  cost  of  collection,  to  the  legal 
heirs  of  the  assured,  which  policy  was  delivered  to  decedent 
by  the  duly  authorized  agent  of  defendant;  that  decedent  paid 
all  his  dues  and  assessments  on  said  policy,  according  to  its 
terms,  up  to  February  16, 1885,  on  which  day  he  died;  that 
in  April,  1886,  proofii  of  his  death  were  filed  with  the  defend- 
ant in  regular  form,  and  thereupon  the  defendant  made  an 
assessment  as  stipulated  in  the  policy,  and  realized  there- 
from the  sum  of  $455.60,  which  was  all  they  were  able  to  <)oI- 
lect  on  said  assessment,  which  it  now  holds  subject  to  the 
decision  of  this  court;  that  the  application  upon  which  the  pol- 
icy was  issued  was  filled  up  by  said  Hair;  that  said  decedent, 
in  reply  to  the  question  as  to  the  date  of  his  birth,  stated  that 
he  was  bom  on  the  twenty-fifth  day  of  December,  1816;  but  that 
said  Hair  felsely  stated  it  in  said  application  as  December  25| 
1846,  but,  in  reading  the  answer  to  decedent,  read  it  as  De- 
cember 26,  1816;  that  decedent  had  no  knowledge  that  the 
date  of  his  birth  was  falsely  stated  in  said  application;  that 
the  policy  issued  to  decedent  stated  that  his  age  was  thirty- 
six;  that  said  policy  was  changed  by  said  Hair  after  it  was 
received  by  him,  and  before  he  delivered  it  to  decedent,  so  as 
to  represent  his  age  as  sixty-six,  of  which  change  decedent 
had  no  knowledge;  that  the  pretended  examination  of  the 
applicant  by  a  physician,  and  indorsement  on  the  application, 
was  forged  by  said  Hair  without  decedent's  knowledge,  and 
that  in  fact  no  physician's  examination  was  ever  made;  the 
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defendant  had  no  knowledge  of  the  falae  statement  of  the 
age  of  the  applicant,  or  of  the  forging  of  the  phyBician's 
certificate,  or  of  the  change  of  the  age  on  the  policy,  nntil 
after  the  death  of  the  assured;  that  the  true  age  of  the  de- 
cedent appeared  in  the  proof  of  death,  which  was  received 
before  the  assessments  were  made;  that  nnder  the  rule  of 
defendant  company  no  policy  was  to  be  issned  to  any  person 
over  sixty  years  of  age;  that  sometimes  applications  taken  by 
said  Hair  were  sent  by  him  directly  to  the  company,  and  that 
policies  were  sometimes  sent  by  the  company  directly  to  him 
for  delivery,  but  that  this  particular  policy  was  sent  to  Hair 
through  B.  A.  Bailey  &  Co.,  district  agents  of  defendant,  by 
whom  Hair  was  employed  to  take  applications  for  policies.  I 
further  find  that  the  assessments  made  under  the  policy  were 
made  upon  the  basis  of  the  age  of  thirtyndz,  which  was  only 
one  half  the  assessment  due  upon  policies  issued  to  parties 
over  fifty-six,  the  amount  in  the  first  case  being  one  dollar, 
and  upon  the  second  two  dollars.  I  find  that  the  polides 
'lontoin  the  following  provision,  it  being  the  only  one  relating 
to  the  authority  of  the  agent,  and  there  is  no  other  evidence  as 
to  the  authority  of  the  agent  Hair,  except  such  as  is  found  by 
the  court  in  said  clause  of  the  policies.  The  said  clause  reads 
as  follows:  'No.  7.  The  authority  of  the  agent  ends  with  send- 
ing in  the  application  and  delivering  the  policy,  and  he  has 
no  authority  to  collect  assessments  or  annual  dues;  nor  has 
the  agent  any  authority  to  waive  forfeiture,  or  change  in  any 
way  whatever  any  of  the  conditions,  provisions,  or  stipulations 
of  this  policy;  and  nothing  shall  be  intended  or  deemed  a 
waiver  or  a  forfeiture  or  a  change  of  the  terms  and  conditiona 
of  this  policy,  on  the  part  of  the  association,  unless  indorsed 
by  the  president  or  secretary  thereon.' " 

1.  Was  Hair  the  defendant's  agent?  The  court  found  that 
he  claimed  to  be  acting  in  that  capacity,  and  that  he  for- 
warded the  application  upon  which  the  policy  issued  to  the 
plaintiff  through  Bailey  &  Co.,  and  that  Hair's  name  was  in- 
dorsed upon  such  application  as  agent.  The  defendant  knew, 
when  it  accepted  the  application  and  issued  the  policy,  that 
Hair,  claiming  to  act  as  its  agent,  had  procured  the  applica- 
tion, and  the  defendant  thereafter  received  from  the  a£sured 
all  of  the  dues  and  assessments  due  the  company,  according 
to  the  terms  of  the  policy,  for  the  period  of  nearly  three  years. 
Having  received  and  enjoyed  all  the  benefits  of  Hair's  acts, 
the  defendant  cannot  now  be  permitted  to  say  he  was  not  its 
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agent:  Eadie  v.  Ashbaugh^  44  Iowa,  519;  MiUigan  v.  DavU^  49 
Id.  126. 

2.  Is  the  defendant  bound  bj  what  its  agent  did  when  act- 
ing within  the  scope  of  the  aathority  with  which  he  was  in- 
vested? We  think  this  must  be  so.  Hair,  as  it  must  be 
presumed  he  was  authorized  to  do,  filled  up  the  application, 
r.nd  therein  he  falsely  stated  the  age  of  the  assured;  and  of 
this  fact  neither  the  assured  nor  the  defendant  had  any  knowl- 
edge. This  clearly  was  a  fraudulent  act.  But  as  Hair,  at 
the  time,  was  acting  within  the  scope  of  the  authority  with 
which  he  was  invested,  the  defendant  is  bound  by  the  fraud 
of  its  agent:  1  Parsons  on  Contracts,  73,  74;  Davia  v.  Danforth^ 
65  Iowa,  601;  Bank  of  California  v.  Western  Union  Telegraph 
Co.,  52  Cal.  280;  Jewett  v.  CarUr,  132  Mass.  835.  The  same 
rule  must  prevail  as  to  the  medical  certificate  which  was 
forged  by  Hair,  and  such  is  true  as  to  the  material  alterations 
made  on  the  face  of  the  policy  by  Hair.  It  will  be  observed 
that  the  policy  was  intrusted  to  Hair  for  delivery  to  the  as- 
sured, and  that  while  it  was  in  his  possession,  and  before  it 
was  delivered.  Hair  fraudulently  and  materially  changed  it. 
It  cannot  be  fairly  said  that  Hair  was  a  stranger  to  the  parties 
or  transaction,  as  counsel  for  the  defendant  contend.  Counsel 
further  claims  that  whoever  deals  with  an  agent  is  bound  to 
inquire  as  to  the  extent  of  his  authority.  That  such  is  the 
general  rule,  where  a  person  contracts  with  an  agent  for  a 
known  principal,  will  be  conceded;  but  whether  it  applies 
with  full  force  when  the  agent  commits  a  fraud  on  both  his 
principal  and  the  party  contracted  with,  may  be  doubted,  for 
the  reason  that  it  cannot  be  presumed  that  a  fraud  will  be 
committed.  But  be  this  as  it  may.  Hair,  in  transacting  the 
business  of  the  defendant,  was  authorized  to  fill  up  the  appli- 
cation in  accordance  with  the  facts  stated  to  him  by  the  as- 
sured. He  therefore  was  acting  within  the  scope  of  the 
authority  with  which  he  was  invested,  and  this  is  true  as  to 
the  delivery  of  the  policy.  The  medical  certificate  was  an 
essential  part  of  the  application.  In  performing  the  business 
of  the  defendant,  Hair  perpetrated  a  fraud,  and  the  fact  that 
he  did  so  without  defendant's  knowledge  is  immaterial. 

The  judgment  of  the  circuit  court  is  right,  and  must  be 
affirmed. 


ImnuuffCB  CkncPAHT  u  Bouim  bt  Aor  ov  m  Aoknt  in  filling  oot  policy,  if 
HaUowt  him  to  hold  himaelf  oat  as  h&ving  general  powers,  and  it  is  estopped 
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to  aftenrarda  set  npfho  frandideiit  iiiiastvteiiieiit  of  fMta  In  tiie  policy,  if  Um 
innired  had  no  knowledge  of  saoh  frand:  See  Btartkolemgm  ▼.  MerdimUtf  iwB, 
Cb.,96Am.Dw.66^aadnoto;  ITtfaonT.  Jfiimwoffi  «c.  /m.  a»>,  1  Am.  8fc  Eap^ 
600,  and  note. 


Seable  i;.  Hill. 

r98  Iowa,  86&J 

SficifAo  Pbbvobmangi  ov  Pabol  Exxcutort  OoimLiOT  fim  AaBwimiHT 
ov  Patbit  Bigbt  may  be  enforced;  a  parol  aaaignmimt  fa  Talid,  and  fa 
not  forbidden  by  section  4008  of  the  Boviaed  fitatataa  ol  the  United 
States,  which  pro^idee  that  patenta  "ahall  be  aaajgnaUe  in  Uw  by  aa 
inatnunent  in  writing.'' 

Bdlcn  and  McCoyy  for  the  aj^Uant. 

John  F.  Laceyj  and  Searle  and  Scottj  for  the  ai9)eUe68. 

Reed,  J.  There  is  no  controversy  as  to  the  facte  in  the 
case.  The  parties  each  owned  an  mterest  in  a  patent  right 
covering  a  window  blind;  plaintiffs'  interest  covering  certain 
states  and  territories,  and  defendant's  covering  certain  other 
states  and  territories.  They  were  desirous  of  procuring  a 
patent  on  a  device  that  was  regarded  as  an  improvement  on  the 
article  covered  by  the  original  patent,  and  it  was  agreed  that 
defendant  should  proceed  to  Washington  city,  and  prosecute 
an  application  for  said  patent,  and  that  plaintiffs  should  pay 
one  half  the  expenses  incident  to  the  application,  which  it  was 
agreed  would  include  the  fees  of  the  patent-office,  and  of  the 
attorney  who  should  be  employed  to  prosecute  the  applica- 
tion, and  defendant's  personal  expenses  and  salary  while  en- 
gaged in  the  business.  It  was  also  agreed  that  the  letters 
patent  should  be  taken,  if  procured,  in  defendant's  name, 
and  that  he  would  thereafter  assign  to  plaintiffs  the  interest 
therein  covering  the  states  and  territories  which  are  covered 
by  their  interest  in  the  original  patent.  Defendant  did  proceed 
to  Washington,  and  caused  an  application  for  the  patent  to  be 
made  and  prosecuted,  and  the  letters  patent  were  issued  in 
his  name.  Plaintiffs  paid  the  proportion  which  they  agreed 
to  pay  of  the  cost  and  expense  of  procuring  the  patent,  but 
defendant  refuses  to  assign  to  them  any  interest  in  the  right, 
and  it  is  to  compel  a  specific  performance  of  the  contract  that 
this  action  is  prosecuted.  It  is  shown  that  defendant  is  now 
insolvent.  The  question  arising  on  these  facts  is,  whether  a 
court  of  equity  can  afford  the  remedy  which  is  sought  in  the 
action.  It  is  provided  by  statute  (R.  S.  U.  S.,  sec.  4898)  that 
patents  '*  shall  be  assignable  in  law  by  an  instrument  in 
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writing/'  and  it  is  contended  that  the  agreement  of  the  par- 
ties is  incapable  of  enforcement  because  it  was  in  parol.  But 
that  does  not  follow.  The  provision  merely  prescribes  the 
means  or  instrument  by  which  the  title  may  be  passed.  It 
does  not  forbid  the  making  of  a  parol  executory  contract  for 
the  sale  of  the  property.  Such  contract  can  be  performed,  it 
is  true^  only  by  executing  the  prescribed  instrument.  But  it 
occurs  in  many  cases  that  the  parol  agreement  of  a  party  is 
enforceable  when  the  thing  contracted  for  can  be  done  only 
by  executing  a  writing.  A  party  contracts  by  parol  for  the 
sale  and  conveyance  of  real  estate,  and  receives  the  stipulated 
price.  The  titie  can  be  passed  to  the  purchaser  only  by  a 
written  conveyance.  Courts  of  equity  have  always  afforded 
relief  in  such  cases  by  compelling  the  execution  of  the  con- 
veyance. Defendant's  agreement  was,  that  he  would  execute 
the  written  instrument  requisite  to  pass  to  plaintiffs  the 
interest  contracted  for.  The  object  of  the  suit  is  to  compel 
him  to  do  that  thing.  The  judgment  commands  him  to  per- 
form his  undertaking  by  executing  and  delivering  the  convey- 
ance. He  may  be  compelled  by  process  of  contempt  to  obey 
the  mandate,  or  the  conveyance  may  be  executed  in  his  name 
by  the  commissioner  appointed  by  the  court.  The  validity  of 
a  parol  assignment  of  a  patent,  as  between  the  parties,  has 
Irequently  been  determined  by  the  courts:  Burke  v.  Partridge^ 
fi8  N.  H.  349;  Springfield  v.  Drake^  58  Id.  19;  Pitta  v.  Whitman^ 
2  Story,  609;  Blaleney  v.  Goods,  80  Ohio  St  350.  In  Binney 
▼.  Annan,  107  Mass.  94,  9  Am.  Rep.  10,  a  specific  performance 
of  an  executory  contract  for  the  assignment  of  a  patent  was  de- 
creed. In  that  case  the  agreement  was  in  writing,  it  is  true,  but 
it  was  for  the  assignment  of  the  patent,  and  was  executory.  If 
an  agreement,  when  in  writing,  is  enforceable,  we  know  of  no 
cuch  reason  why  a  similar  agreement  in  parol  may  not  be  en- 
forced. It  was  held  in  Ager  v.  Murray,  105  U.  S.  126,  that  a 
patent  right  may  be  subjected  by  bill  in  equity  to  the  payment 
of  a  judgment  debt  of  the  patentee.  In  such  case  the  convey- 
ance to  the  purchaser  would  be  executed  by  an  officer  or  com- 
missioner of  the  court.  The  case  is  important  as  declaring  the 
power  of  the  court  to  direct  the  execution  of  the  instrument 
necessary  for  the  transfer  of  the  title.  We  think  the  judg- 
ment is  well  sustained  by  reason  and  authority. 
Affirmed.  

Stats  Covbt  mat  Eitiobcb  Ck>NTBAcr  BETWsur  RnmiirTB  to 

Patbnt  Riobt:  Fuller  ▼.  BartleUt  60  Am.  Rep.  888. 
AM.  ST.  Kw.,  Vol.  V. — M 
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EqK  v.   SWENNUlfSON. 

p8  Iowa,  431.] 

HaaoQAOwM  cinrav  Aoquxbb  Tax  Tftu,  axv  noBsvr  Dobat  Mob» 
oaoob'b  Titl%  and  tbe  nine  role  appliM  to  one  who  holds  under  the 
mortgagee.    The  tax  sale  operates  as  payment  of  the  taxes. 

Bquitablb  action  to  set  aside  a  tax  deed,  and  to  quiet  title. 
From  a  judgment  for  plaintiff  the  defendant  appealed. 

A.  C.  Boylan^  for  the  appellant 

Hiram  Shaver^  for  the  appellee. 

Reed,  J.  On  the  27th  of  May,  1878,  Ole  J.  Overwold,  who  was 
then  the  owner  of  the  premises  in  controversy,  executed  to  8. 
Swennumson  a  mortgage  to  secure  an  indebtedness  of  twelve 
hundred  dollars.  On  the  SOth  of  March,  1881,  Swennumson 
recovered  a  judgment  against  Overwold  foreclosing  said  mort- 
gage, and  on  the  same  day  he  assigned  said  judgment  to 
plaintiff.  In  February,  1885,  plaintiff  caused  the  premises 
to  be  sold  on  special  execution  issued  on  such  judgment,  and 
bid  them  in  for  the  amount  of  the  indebtedness,  and  costs; 
and  on  the  7th  of  April,  1886,  the  sheriff  executed  a  deed  to 
him  under  said  sale.  On  the  10th  of  November,  1879,  the 
property  was  sold  by  the  county  treasurer  for  the  delinquent 
taxes  of  1878,  and  was  bid  in  by  Swennumson;  and  on  the 
23d  of  March,  1883,  he  assigned  the  certificates  of  purchase  to 
John  J.  Swennumson,  to  whom  the  treasurer  gave  a  deed  on 
the  13th  of  September,  1884;  and  he  subsequently  gave  to 
defendant  a  conveyance  of  the  premises. 

It  will  be  observed  that  S.  Swennumson  was  the  owner  of 
the  mortgage  when  he  bid  in  the  premises  at  tax  sale,  and 
that  he  still  held  the  certificates  of  purchase  when  he  assigned 
the  judgment  of  foreclosure  to  plaintiff.  One  of  the  grounds 
upon  which  plaintiff  demands  relief  against  the  tax  deed  is, 
that  as  Swennumson  had  the  right  to  pay  the  taxes  for  the 
protection  of  his  security,  his  purchase  at  the  tax  sale  should 
be  regarded  merely  as  a  payment  of  them,  made  for  that  pur- 
pose, and  consequently  neither  he,  nor  any  person  holding 
under  him,  could  acquire  title  under  the  certificates;  and  we 
think  this  position  should  be  sustained.  It  was  held  in  Fair 
V.  Brovmj  40  Iowa,  209,  and  Garretison  v.  Seofidd^  44  Id.  35, 
that  a  junior  mortgagee  cannot,  by  bidding  the  property  in  at 
tax  sale,  acquire  title,  and  thereby  defeat  the  senior  mortgage; 
and  in  the  former  case  it  is  said  that  he  cannot  by  that  means 
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acquire  title  as  against  the  mortgagor.  The  ground  of  the 
holding  is,  that  as  the  party  had  the  right  to  pay  the  taxes 
for  the  protection  of  his  security,  it  would  be  inequitable  to 
permit  him  to  acquire  title  by  purchasing  the  property  for  the 
delinquent  taxes,  and  thereby  defeat  the  lien  of  the  senior 
mortgage,  and  cast  upon  the  mortgagor  the  weight  of  both  his 
own  and  the  senior  lien.  Plaintiff's  equities  are  equally  as 
strong  as  would  be  those  in  favor  of  a  senior  mortgagee  or  the 
mortgagor.  He  in  fact  stands  in  the  place  of  the  latter,  for 
by  his  purchase  under  the  foreclosure  he  acquired  all  his 
estate  and  rights  in  the  land. 
The  judgment  of  the  district  court  will  be  affirmed. 

MOBTQAOSI  OANHOT  SXT  UP  TaX  TITUI  AOQUIBXD  BT  HiM  AOAnST  THB 

MosTOAQOB:  See  MUh  ▼.  TVifay,  83  Am.  Deo.  74;  nor  oan  one  who  holds 
nnder  the  mortgiiges  See  note  to  WtUon  ▼.  JamU(mt  1  Abl  St.  Bep*  637»  638. 


Habms  v.  Palmeb. 

[78  Iowa,  44S.J 
A  ElDlMPTIOK  BT  THB  MoBIOAOOb's  ObANTBB|  OF  PBOFBBXT  SOLD  VKXH 

BxsounoN,  bated  npon  a  decree  of  foreoloeure  for  part  of  the  debt^  di« 
Teats  the  property  of  a  judgment  lien  for  the  remaining  part  of  tha 
mortgage  debt,  althon^  had  the  Jndgment  debtor  himtielf  redeemed^  all 
the  jndgmente  against  him  whioh  would  be  liens  npon  the  property  if  it 
had  not  been  sold  npon  execution  would  be  liens  after  redemption. 

Equitable  action  for  relief  against  ezeoQti<m  sale  of  lancL 
Appeal  by  defendant. 

N<igle  and  BirdioUy  for  tbe  appellant. 

Williams  and  Baker^  for  the  appellee. 

Adams,  C.  J.  The.  execution  in  this  case  was  issued  upon 
a  judgment  rendered  in  favor  of  the  defendant,  Palmer, 
against  one  Harm  S.  Harms.  The  property  levied  upon, 
however,  belonged  to  the  plaintiff,  Wobkelina  Harms.  So  far 
there  is  no  controversy.  The  controversy  arises  out  of  the 
fact  that,  at  the  time  the  defendant's  judgment  was  rendered, 
the  property  belonged  to  the  judgment  debtor.  The  plaintiff 
acquired  title  by  purchase  and  conveyance  from  him,  after  the 
rendition  of  the  judgment.  The  defendant  contends  that  the 
lien  of  the  judgment  was  in  force  upon  the  property  after  it 
passed  into  the  plaintiff's  hands.  The  plaintiff  contends  that 
it  had  been  divested  by  reason  of  an  execution  sale. 
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The  fact  is,  that  this  property  had  been  mortgaged  to  secure 
certam  promissory  notes.  On  a  part  of  the  notes  one  Morton 
obtained  judgment  and  a  decree  of  forecloenre.  On  others 
of  the  notes,  which  by  their  terms  matured  later,  the  defend* 
ant  obtained  judgment  and  a  decree  of  foreclosure.  Morton 
sold  undgr  his  decree,  and  bid  in  the  property  for  the  amount 
of  his  judgment;  and  the  plaintiff,  as  grantee  of  the  judg- 
ment debtor,  redeemed  from  Morton.  In  our  opinion,  the 
property  became  divested  of  the  defendant's  lien. 

The  question  presented  has  been  substantially  ruled  upon 
several  times.  The  purchaser  of  property  from  a  judgment 
debtor,  which  has  been  sold  upon  execution,  has  the  same 
right  of  redemption  which  the  judgment  debtor  had.  He 
may  redeem  by  paying  the  amount  for  which  the  property*  was 
sold,  with  interest.  The  result  of  his  redemption,  however,  is 
not  the  same  as  if  the  judgment  debtor  had  made  no  sale  and 
conveyance,  and  had  made  redemption  himself.  In  such  a 
case,  of  course,  all  the  judgments  against  him,  which  would 
be  liens  upon  ihe  property  if  it  had  not  been  sold  upon  execu- 
tion, would  be  liens  after  redemption.  He  would  sustain  the 
same  relation  to  the  land  that  he  would  to  any  other  land 
which  he  might  own  in  the  same  county.  If  Harm  S.  Harms 
had  not  sold  and  conveyed  the  land  in  controversy,  but  had 
himself  redeemed,  the  defendant's  judgment  would  have  been 
a  lien  upon  the  property,  and  could  have  been  enforced  against 
it.  The  case  is  different  in  respect  to  the  plaintiff,  a  grantee 
of  the  judgment  debtor.  The  defendant's  judgment  was  for 
a  part  of  the  same  mortgage  debt  upon  which  Morton's  judg- 
ment was  rendered.  The  sale  under  Morton's  judgment  ex- 
hausted the  property  so  far  as  that  mortgagedebtwas  concerned. 
It  had  been  sold  for  all  that  Morton  or  the  defendant  was  will- 
ing to  give  for  it.  It  was  probably  sold  for  too  little.  We 
must  assume,  indeed,  that  the  right  of  redemption  was  valu- 
able, because  it  was  sold,  and  the  purchaser  effected  redemp- 
tion. If  it  was  impracticable  for  the  judgment  debtor  to 
avail  himself  of  the  right  on  account  of  the  balance  of  the 
mortgage  debt  due  by  judgment  against  him,  his  only  re- 
source was  to  sell  his  right  of  redemption  for  what  he  could 
get.  The  defendant  has  no  reason  to  complain  that  he  is  not 
allowed  to  follow  the  land.  He  should  have  bid  at  the  exe- 
cution sale  until  the  property  brought  its  full  value,  and 
claimed  a  lien  upon  the  balance  of  the  proceeds  after  the  pay- 
ment of  Morton.    This  court  has  persistently  refused,  as  will 
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be  seen  by  the  later  decisions  respecting  judgment  creditors' 
rights  after  execution  sale,  to  lend  itself  to  any  scheme  de* 
signed  to  sacrifice  the  judgment  debtor's  property.  The  rule 
contended  for  would  have  that  result:  Clayton  v.  EUisy  50 
Iowa,  590;  Escher  v.  Simmons^  54  Id.  269;  Harms  y.  Palmer^ 
61  Id.  483;  Hardin  v.  White,  63  Id.  633. 

In  our  opinion,  the  defendant  was  not  entitled  to  subject 
the  land  to  his  judgment. 

AflSrmed.  

MsBoxR  09  BqiDirr  of  BaonfFnoir  dro  Lioal  BnASS:  Ses  JDiPwhi  t, 
£aipto%  68  Am.  Deo.  890i 


HeLLMAN    V.   ElBNB. 

r78  IOWA,4«8Ll 

Bejoute  of  JjoasAxnnis.— Ansa  av  AssionanfT  iqe  tbm  Bmm  of 
Gbbdhobs^  it  ii  oompetent  for  the  mwignor  to  make  a  new  promiae  ia 
writing  to  pay,  which  will  have  the  effect  to  revive  thedebt^  thna  remov- 
ing the  bar  of  the  statate  and  binding  the  aamgniwi,  and  the  other  oredi* 
toca  have  no  groond  to  complain. 

Oraham  and  Cady^  for  the  appellant. 

___  • 

Fouke  and  Lyon^  for  the  appellee. 

Bbgk,  J.  1.  William  Stolteben  assigned  his  property  to 
defendant  for  the  benefit  of  his  creditors.  The  plaintiff  filed 
a  claim  with  the  assignee,  based  upon  six  promissory  notes 
made  to  him  by  the  assignor.  As  to  five,  there  is  no  dispute; 
but  the  assignee  and  the  creditors,  other  than  plaintiff,  object 
to  the  payment  of  the  other  one,  on  the  ground  that  it  was 
barred  by  the  statute  of  limitations  before  the  assignment. 
After  the  claim  of  plaintiff  was  filed  with  the  assignee,  the 
assignor  made  a  promise  in  writing  to  pay  this  note.  The 
circuit  court  held  that  this  new  promise  does  not  remove 
the  bar  of  the  statute  of  limitations,  which  is  set  up  by  the 
assignee  and  the  other  creditors.  The  question  for  our  deter- 
mination in  the  case  is  this:  Is  it  competent  for  the  assignor, 
after  the  assignment  is  made,  to  make  a  new  promise  in  writ- 
ing to  pay,  which  will  have  the  effect  to  revive  the  debt,  thus 
removing  the  bar  of  the  statute?  The  circuit  court  held  that 
it  would  not.  We  think  the  decision  should  have  been  the 
other  way. 

2.  The  assignment  transferred  the  legal  title  of  the  property 
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of  the  assignee,  to  be  held  in  trust  by  the  assignee  for  the  pay- 
ment of  the  creditors  of  the  assignor,  and  if  any  balance  re- 
mained, to  pay  to  the  assignor,  who  continued  to  hold  a  trost 
interest  to  that  extent  in  the  property.  The  assignment  did 
not  change  the  relation  of  the  creditors  and  the  assignor.  He 
continued  to  be  the  debtor,  and  his  contracts  upon  which  his 
indebtedness  arose  continued  binding  upon  him.  The  only 
effect  of  the  assignment,  as  between  the  debtor  and  creditota^ 
was  to  subject  the  property  assigned  to  the  payment  of  hia 
debts.  The  assignee,  under  the  law,  is  charged  with  the 
power  and  duty  to  devote  the  property  to  that  purpose.  He 
cannot  by  his  acts  or  objections  change  the  rights  and  rela- 
tions existing  under  the  contract  between  the  assignor  and  his 
creditors. 

The  statute  provides  that  an  action  on  a  promissory  note 
is  barred  in  ten  years,  and  that  a  cause  of  action  thus  barred 
is  '^revived  ....  by  a  new  promise  to  pay  the  same,"  made 
in  writing:  Code,  sec.  2589.  This  new  promise  is  of  course  to 
be  made  by  the  debtor.  The  statute  does  not  contemplate  the 
promise  of  any  other  person.  Therefore  it  cannot  be  made 
by  the  assignee,  and  the  statute  of  limitations,  conferring  upon 
the  debtor  a  personal  right  to  protection,  cannot,  therefore, 
be  invoked  by  any  other  person:  ^e  Sanger  v.  Nightingale^ 
122  n.  S.  176.  An  executor  or  an  administrator  may  plead 
the  bar  of  the  statute  {Sanders  v.  Sobertaonf  23  Miss.  889), 
on  the  ground,  probably,  that  he  stands  in  the  place  of  the 
deceased,  and  may  enforce  all  of  the  personal  rights  he  held 
while  living.  But  an  executor  or  administrator  cannot  revive 
the  debt,  after  it  is  barred,  by  a  new  promise  to  pay,  for  the 
reason,  probably,  that  he  was  not  the  party  making  the  original 
promise,  and  is  not  authorized  to  renew  the  promise  of  the  de- 
cedent, and  bind  the  estate  thereby:  See  Bloodgood  v.  Bruen^  8 
N.  Y.  862;  Henderson  v.  lUleyy  1 1  Smedes  &  M.  9;  49  Am.  Dec.  41. 
The  right  to  invoke  or  waive  the  protection  of  the  statute,  be- 
ing personal  in  its  nature,  can  be  exercised  by  the  debtor,  and 
by  him  alone.  He  may  be  required,  in  good  conscience,  to 
waive  it  and  revive  the  debt.  The  law  will  in  no  manner  im- 
pose a  burden  upon  him  by  forbidding  him  to  do  that  which 
his  conscience  directs  him  to  do.  If  he  revive  the  debt  by  a 
new  promise,  the  other  creditors  have  no  ground  to  complain. 
They  are  deprived  of  no  right  which  is  paramount  to  the  right 
of  the  creditor  whose  debt  is  revived.  They  possess  no  lien 
or  priority  which  is  defeated.    They  do  not  stand  in  the  posi« 
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tion  of  purchasers,  and  hold  no  equity  superior  to  the  other 
creditors. 

8.  Day  y.  BaldvAnj  34  Iowa,  380,  is  not  in  conflict  with  our 
conclusions.  The  person  making  the  admission  which  in  that 
case  was  set  up  as  reviving  the  debt  had  no  interest  in  the 
event  of  the  suit,  and  it  was  not  sought  to  bind  him  by  the 
judgment.  In  this  case,  the  assignor  is  the  debtor,  notwith- 
standing the  assignment,  and  he  has  an  interest  in  the  dis- 
tribution of  the  proceeds  of  the  property  assigned,  and  is  en- 
titled to  the  surplus,  should  any  remain  after  the  debts  are 
paid. 

It  is  our  opinion  that  the  judgment  of  the  circuit  court  ought 
to  be  reversed.  ^^ 

DsBTOB  MAT  Waivb  Bab  ov  Statdtb  ov  Ldotatiovs  a^p  Rxvivb  Dm 
by  new  promiae  made  after  oommencement  of  prooeediiigs  In  inaolvency>  and 
either  before  or  after  diaoharge:  See  Lenw  v.  WUmaiHk^  83  Am.  Bee.  701| 
McWWkY.  JQri^palHei^  64 Id.  12S. 


LUOB  V.   MOOBBHBAD. 

(7S  Iowa,  |oa] 

Chaitel  Mobtoaos  CovBBnro  *'Aix  Gbofs  Gbowzno  ahd  to  bb  Obowb  ** 
ia  not  void  for  nnoertainty  as  to  that  part  which  refers  to  "  all  crops 
growing,"  in  that  it  fails  to  specify  the  year  in  which  the  crop  was  to  be 
grown,  but  ia  void  aa  to  the  part  which  refers  to  the  crops  "  to  be  grown." 

Evidbngb. — Ih  Aotiqn  to  Entobcb  Laitplobd's  Lnui  against  crops  al- 
leged to  have  been  converted,  certain  chattel  mortgages  npon  the  crops, 
held  by  third  persons,  which  were  executed  after  the  crops  were  planted, 
and  before  the  conveyance  of  the  land  to  the  plaintifl^  are  admissible  in 
evidence,  when  they  would,  if  they  were  paramount  to  the  lien,  defeat  a 
reoovery. 

J7.  J7.  Soadijer  and  /.  W.  Bamhari^  for  the  appellant. 
8.  H.  Caehran^  for  the  appellees. 

Beck,  J.  1.  The  petition  alleges  that  plaintiff  held  a  land* 
lord's  lien  upon  certain  grown  corn  upon  land  leased  by  her 
to  one  Lake,  for  which  the  rent  remains  due  and  unpaid,  and 
that  Lake  sold  and  delivered  the  com  to  defendant  Moorehead, 
which  he  has  converted  to  his  own  use.  The  plaintiff  seeks 
in  this  action  to  recover  the  value  of  the  com.  The  defendant 
alleges  in  his  answer  that  Lake  executed  to  him  a  chattel 
mortgage,  under  which  he  acquired  the  corn  in  controversy, 
before  the  lease  upon  which  plaintiff  claims  was  executed; 
that  Lake  at  that  time  owned  the  land  upon  which  the  com 
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was  grown,  and  subsequently  conveyed  it  to  plaintiff,  and  ex- 
ecuted the  lease,  and  that  the  corn  was  planted  before  the 
lease  was  executed.  Hillis  intervened,  claiming  that  the  com 
was  covered  by  a  chattel  mortgage  executed  to  him  by  Lake 
before  the  mortgage  to  defendant  Moorehead  was  executed. 
The  cause  was  tried  to  a  jury,  and  a  verdict  was  had  for  de- 
fendant as  against  plaintiff,  and  for  the  intervener  as  against 
defendant  for  a  small  sum,  upon  which  judgments  were  ren- 
dered. Plaintiff  appeals,  but  defendant  does  not  appeal  from 
the  judgment  in  favor  of  the  intervener. 

2.  The  mortgage  under  which  defendant  acquired  the  com 
conveys,  among  other  property,  '*  all  crops  growing  and  to  be 
grown"  upon  the  land  covered  by  plaintiff's  lease.  The  evi- 
dence supports  the  allegations  of  defendant's  answers  as  to 
the  date  of  the  execution  of  the  mortgage  being  prior  to  the 
execution  of  the  deed  of  the  land  and  the  lease  to  plaintiff 
and  the  allegation  that  the  com  was  planted  before  the  mort- 
gage was  executed.  But  plaintiff  insists  that  the  mortgage 
as  to  the  com  is  void  for  uncertainty  in  the  description,  for  the 
reason  that  it  fails  to  designate  the  year  in  which  the  crop  was 
grown.  Plaintiff,  to  support  this  position,  relies  upon  Penning- 
ton V.  JoneSf  57  Iowa,  87.  That  case  holds  that  a  mortgage, 
covering  crops  ''to  be  sown  and  raised"  upon  certain  land  de- 
scribed, was  void  for  uncertainty,  in  that  it  failed  to  specify 
the  year  in  which  the  crop  was  to  be  grown.  As  to  the  com 
in  question,  there  is  no  such  uncertainty  in  the  mortgage  in- 
voked in  this  case.  It  covers  crops  growing;  that  is,  crops 
growing  when  the  instrament  was  executed.  It  thus  desig- 
nates the  year  in  which  the  crops  are  grown  as  the  year  in 
which  the  mortgage  was  executed.  It  would  be  void^under 
the  case  just  named  as  to  the  crops  ''to  be  grown";  but  as 
such  crops  are  not  involved  in  this  case,  this  uncertain  de- 
scription can  have  no  effect  upon  defendant's  rights.  An  in- 
strament may  be  valid  as  to  the  property  sufficiently  described, 
and  void  for  uncertainty  of  the  description  of  other  property. 
The  objection  to  defendant's  mortgage  on  the  ground  of  uncer- 
tainty of  the  description  was  made  upon  the  offer  to  introduce 
it  in  evidence,  and  was  renewed  in  requests  to  instract  the  jury. 
In  each  case  it  was  correctly  overraled. 

8.  The  district  court,  against  plaintiff's  objection,  permitted 
the  mortgage  under  which  the  intervener  claims,  and  other 
mortgages  to  other  persons,  to  be  introduced  in  evidence.  The 
objection  is  renewed  in  this  court.    We  think  it  is  not  well 
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taken.  Plaintiff  seeks  to  recover  for  the  conversion  of  prop- 
erty upon  which  she  held  a  lien.  If  these  mortgages  were 
paramount  to  her  lien,  her  claim  would  he  defeated,  for  she 
could  not  recover  against  defendant  unless  she  showed  that 
she  was  entitled  to  enforce  her  lien  against  the  corn.  In  that 
case,  the  holders  of  these  mortgages,  and  not  plaintiff,  are  en- 
titled to  complain  on  account  of  the  conversion  of  the  prop- 
erty. She  cannot  recover  against  defendant  when  it  is  shown, 
as  it  was  by  these  mortgages,  that  her  lien  cannot  be  enforced 
against  the  com. 

As  the  defendant  does  not  appeal,  no  question  arises  in  the 
case  as  to  the  judgment  in  favor  of  the  intervener. 

The  foregoing  considerations  dispose  of  all  questions  argued 
by  plaintiff's  counseL  The  judgment  of  the  district  court  is 
affirmed. 

MosfOiaaovGnownroGiOFS:  860]iototo<?rqg9T.A«|/M;76Am.I)ao, 
7S8«feMq. 


DOWAGIAO  MANUFAOTUBINa  GOMPANY  V.  GiBSON. 

ITS  Iowa,  flB&] 

AunBRmaB  Costbaci  of  Saui  n  nr  Wbriho,  Pabol  Btzdevcb  or  Fraud 
AH]>  MiHBBPBiassTATiONS  n  ABiOBsniiJi  TO  DmuT  Hkovkbt  when 
pleaded  m  a  ooonterdaim  to  aotum  on  note  given  for  the  porchue  price. 
The  fact  that  the  fraud  and  murepreeentationa  were  made  before  the 
eontract  and  note  were  ezecated  does  not  prevent  ihowing  that  thej 
were  indnoementa  to  the  porehaae,  and  that  the  vendee  thereby  ma* 
tuned  loei  and  damage. 

Saul  —  Quisnoir  of  Vxndu's  Waivxr  of  Bioht  to  Dstesv  on  Gboukd 
OF  Fkaub  is  Pbopsrlt  Submhtsd  to  thb  Jubt,  where  vendee  had 
knowledge  of  the  frand  prior  to  ezecntion  of  written  contract  of  aale^ 
aad  thereafter  exeoatee  note  for  porchaee  price,  if  there  is  some  evi* 
denoe  tending  to  rebnt  the  presumption  that  the  note  was  a  settlement 
of  the  daim  for  damages  arising  from  the  fraud. 

Saul  —  Vxhdor's  Feaub  is  Obouvd  of  Bjboovibt  in  Oountkbolaim  to 
action  for  purchase  price  of  goods  sold,  although  there  is  an  absence  of 
proof  of  warranty. 

AmAL.  —  Rulings  and  Judoiont  of  Tbial  Ckmsr  abb  PsnuioD  Oob- 
mm,  in  the  absence  of  positive  error  appeuing  in  the  abstract. 

Appsal  by  plaintiff.    The  facts  appear  in  the  opinion. 

R.  H.  Whipple^  for  the  appellant. 

WiUiatM  and  Baker^  for  the  appellee. 

Bbck,  J.    1.  The  defendant,  in  his  answer,  admits  the  exe- 
cution of  the  note,  but,  as  a  defense,  sets  up  a  failure  of  con- 
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nderation,  alleging  that  the  note  was  given  to  plaintiff  for  the 
purchase  price  of  two  harrows  and  one  seeder,  and  that  one 
of  the  harrows  was  never  delivered  to  him.  He  further  sets 
up  a  counterclaim  in  the  following  language:  '*  That  the  de- 
fendant was  induced  to  purchase  said  machinery  through  the 
false  and  fraudulent  representations  of  the  plaintiff's  agent, 
made  prior  to  the  execution  of  the  note,  to  the  effect  that  said 
machinerywas  well  adapted  to  the  use  for  which  it  was  in- 
tended; that  the  said  articles  are  ready  sale,  and  well  worth 
the  price  agreed  to  be  paid,  etc.;  that,  in  fact,  all  the  said 
representations  were  false  and  fraudulent,  and  that  said  ma- 
chinery was  not  adapted  to  the  uses  represented;  that  it  was 
of  no  value,  and  unsalable;  that  the  defendant  is  an  agri- 
cultural implement  dealer,  but  did  not  know  whether  the 
representations  were  true  or  false,  but,  relying  upon  said  rep- 
resentations, he  purchased  the  goods  in  question,  and  that,  on 
account  of  the  worthlessness  of  said  goods,  and  the  iSolse  rep- 
resentations of  plaintiff,  he  has  been  damaged  in  the  sum  of 
$150,  for  which  he  asks  judgment."  The  plaintiff  claimed  to 
recover  the  amount  of  the  face  of  the  note,  $95.55,  with  inter- 
est. The  verdict  and  judgment  were  for  plaintiff  in  the  sum 
of  ten  dollars 

2.  The  defendant  was  permitted,  against  plaintiff's  objec- 
tion, to  introduce  evidence  showing  the  representations  as  to 
the  character,  quality,  and  value  of  the  implements  for  which 
the  note  was  given,  made  by  plaintiff  or  its  agent  before  the 
written  contract  of  sale  was  made,  and  before  the  note  was 
executed.  It  is  insisted  that  the  evidence  was  erroneously 
admitted,  for  the  reason  that  it  tends  to  establish,  by  parol,  a 
warranty,  when  the  contract  was  in  writing,  and  could  not,  in 
that  way,  be  varied,  changed,  or  extended.  But  the  evidence 
does  not  tend  to  establish  a  warranty,  and  was,  doubtless,  not 
introduced  and  admitted  for  that  purpose.  It  was,  howeveri 
competent  to  show  fraud  and  misrepresentations,  which  de- 
fendant had  set  up  in  his  counterclaim  as  a  ground  of  defense 
and  recovery  on  his  part.  The  fact  that  the  fraud  and  mis- 
representations were  made  before  the  contract  and  note  were 
executed  does  not  prevent  defendant  from  showing  that  he 
was  induced  thereby  to  enter  into  the  contract,  and  that  he 
suffered  loss  and  damages  thereby.  The  fraud  and  misrepre- 
sentations were  inducements  to  the  purchase,  and  of  necessity 
must  have  existed  before  the  execution  of  the  written  contract. 

8.  Plaintiff  insists  that  the  court  ought  to  have  sustained 
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its  motion  for  a  verdict,  for  the  reasons  that  the  evidence 
shows  that  defendant,  when  he  executed  the  note,  had  knowl- 
edge of  the  breach  of  warranty  and  fraud,  and  thereby  waived 
his  right  to  set  them  up  as  a  defense. 

4.  We  need  not  determine  the  question  as  to  whether  such 
knowledge  waives  defendant's  right,  for  the  reason  that  there 
was  some  evidence  tending  to  show  that,  when  he  executed 
the  note,  he  reserved  his  right  to  claim  damages  for  the  fraud 
and  misrepresentation.  To  justify  the  court  in  directing  a 
verdict  for  one  party,  there  should  be  an  absence  of  all  proof 
the  other  way.  There  being  some  evidence,  though  slight,  the 
district  court  rightly  submitted  the  case  to  the  jury.  While 
most  of  the  evidence  on  this  point  was  rejected  or  stricken 
out,  yet  it  does  not  appear  that  defendant,  in  the  negotiations 
resulting  in  the  execution  of  the  note,  did  claim  damages,  and 
there  is  other  evidence  tending  to  show  that  this  claim  was 
not  settled  or  withdrawn  when  the  note  was  given.  The  note 
was,  in  fact,  a  settlement  of  plaintiff's  claim  under  the  prior 
contract;  but  there  is  no  evidence  that  other  matters  were 
settled.  We  think  that  there  was  some  evidence  tending  to 
rebut  the  presumption  that  the  settlement  included  defend- 
ant's claim  for  damages. 

6.  Plaintiff  maintains  that  the  verdict  is  not  supported  by 
the  evidence,  in  that  there  was  no  proof  of  a  warranty  or  fraud. 
As  we  have  seen,  the  defendant  could  recover  on  the  counter- 
claim, in  the  absence  of  proof  of  a  warranty,  upon  the  fraud 
and  false  representations.  We  think  that  the  verdict  upon 
the  counterclaim  is  not  without  the  support  of  evidence. 

6.  The  abstract  does  not  contain  the  instructions  given  to 
the  jury.  We  are  to  presume  that  they  were  correct,  and 
must  exercise  every  presumption  in  support  of  the  rulings 
and  judgment  of  the  court,  in  the  absence  of  positive  error 
appearing  in  the  abstract.  We  reach  the  conclusion  that  no 
error  is  shown. 

We  have  considered  all  questions  argued  by  oounseL  The 
judgment  of  the  district  court  is  affirmed. 


Fbavd  mat  bb  8sr  up  ab  JhswEssE  nr  Aomur  urov  Cknnmicr  ov  Baxa 
for  pnrduwe  price  of  goods  sold:  CecU  ▼.  SpMrger^  82  Am.  Boo.  140}  and  ses 
note  to  Barnard  ▼.  Duncan,  90  Id.  42S  et  seq.;  though  the  eontnust  be  !a 
writmg!  JfonteT.  Oro9$,9ild.  CS2. 

Srbob  must  AmaMATivKLT  Abfmab  Of  RnxmD,  or  the  rulings  ef  the 
eoort  wiU  be  prssomed  to  have  been  oofxeeti  flee  J^M^  ▼•  BiudUif^  mi»^  pb 
064^  and  note. 
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HnreoN  V.  Bailey. 

pt  Iowa,  644.J 
Dud  n  Dbjtbkbd  to  grantee  where  grentor  Utt^rm  H  with  third  per^ 
with  inetmotiaDs  not  to  reoord  it  till  after  gnntor'e  deetlu  txit  with  the 
manif eet  intent  that  it  should  take  eflfoct  immediately.  The  third  party 
in  that  case  ie  only  made  ooetodiaa  for  the  poxpoae  of  keeping  the  deed 
from  reoord. 

Action  for  partition;  aTBrment  by  defendants  of  sole  owner- 
ship of  the  land  in  them.  Appeal  by  plaintiffs  from  decree 
dismissing  complaint. 

Newman  and  Blake^  D.  Y.  OverUmj  and  Poor  and  Baldwin^ 
tot  the  appellant 

/.  (7.  Power y  for  the  appellee. 

Adams,  C.  J.  The  land  was  formerly  owned  by  one  Bra 
Hinson,  now  deceased.  The  plaintiff  and  the  defendants  are 
her  children  and  only  heirs.  The  plaintiff  ayers  that  his 
i&other,  Eva  Hinson,  died  intestate  and  seised  of  the  land. 
The  defendants  claim  to  be  the  owners  of  the  same  by  deed 
from  Eva  Hinson.  The  plaintiff  does  not  deny  the  ezecu* 
tion  of  the  deed,  but  avers  that  the  grantor  was  not  of  sof* 
ficientiy  sound  mind  to  execute  a  valid  deed.  He  also  avert 
that  there  was  no  delivery  of  the  deed  by  the  grantor. 

As  to  the  alleged  lack  of  mental  capacity  of  Mrs.  Hinson 
to  make  the  deed,  we  have  to  say  that  we  have  all  read  the 
evidence  separately,  and  have  all  reached  the  conclusion  thai 
the  plaintiff's  position  cannot  be  sustained. 

The  alleged  want  of  delivery  presents  a  question  of  more 
difficulty.  The  facts  are,  that  Mrs.  Hinson  had  previously 
ihade  a  will  devising  the  land  to  her  daughters.  Afterwards 
she  concluded  to  revoke  her  will,  and  make  a  deed  of  the  land 
to  her  daughters.  She  and  the  defendant  Sarah  Bailey  went 
to  a  justice  of  the  peace,  and  she  signed  and  acknowledged  a 
deed  before  him.  She  then  left  the  deed  in  the  custody  of 
the  justice,  with  instructions  to  keep  it  until  she  had  died, 
and  then  file  the  deed  for  record.  The  justice  told  her  that 
she  could  have  the  deed  whenever  she  should  want  it,  but  she 
replied,  ''I  don't  want  it.  You  must  keep  it  until  I  die." 
She  told  the  defendant  Sarah  Bailey,  who  had  accompanied 
her  to  the  justice,  that  she  had  deeded  the  land  to  her,  as 
Mrs.  Bailey  understood.  The  plaintiff  claims  that  the  design 
of  Mrs.  Hinson  was  that  the  deed  should  take  effect  only  aftet 
her  death,  and  that,  such  being  the  fact,  it  was  testamentary  in 
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its  character,  and  invalid,  because  not  ezecated  with  the  formali- 
ties which  would  enable  it  to  take  effect  as  a  will;  citing  Leaver 
V.  Oauuy  62  Iowa,  314;  Baker  v.  Haskell,  47  N.  H.  479;  93  Am. 
Dec.  455.  The  defendants  contend  that  the  grantor  intended 
that  the  deed  should  take  effect  immediately,  but  that  it  should 
not  be  recorded  until  after  her  death,  and  that  the  justice  of 
the  peace  was  made  by  her  custodian  of  the  deed  to  carry  out 
her  intentions  in  that  respect.  In  support  of  this,  our  atten- 
tion  is  called  to  the  fact  that  the  evidence  shows  indisput- 
ably that  Mrs.  Hinson  did  not  contemplate  the  possibility  of 
reclaiming  the  deed,  and  did  express  herself  to  Mrs.  Bailey 
as  having  made  a  conveyance.  In  our  opinion,  this  position 
must  be  sustained.  It  may  be,  as  claimed  by  plaintiff,  that 
she  did  not  surrender  possession  to  the  grantees;  but  the  cir- 
cumstances are  such  that  we  cannot  attach  much  importance 
to  such  fact.  In  view  of  what  Mrs.  Hinson  appears  to  have 
said  to  the  justice,  and  of  what  she  said  to  Mrs.  Bailey,  we  do 
not  discover  any  motive  which  she  could  have  had  in  making 
the  justice  the  custodian,  except  to  keep  the  deed  from  the 
record  during  her  life.  We  reach  the  conclusion  that  she 
understood  that  it  operated  as  a  deed,  and  that  the  justice 
was  the  custodian  for  the  grantees.  We  think  the  judgment 
must  be  afi&rmed.  

DiuvsBT  OF  Deed  to  Takb  Bmor  at  GaAinoa's  Dbaths  See  note  te 
WeObom  t.  Wtatert  63  Am.  Deo.  244,  246.  An  actnil  deliTeiy  is  eBaentud 
to  Talidity  of  the  deed;  merely  plaoing  it  in  an  enrelope  with  directiGiie  for 
dolireiy  indofsed  thareooy  and  placing  it  in  a  table  drawer,  ia  not  a  deUvery: 
Apmt.  Frtmikf  1  Am.  StbBep.  287,  endnote;  DopIit.  Ontt^  68  Am.  Rep.  177. 


YouNO  V.  Shanbb. 
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EanvAL  OF  Hortoioi — Mistake.  — New  mortgage  is  renewal  of  old  one 
to  the  extent  of  old  mortgage  debt,*  and  takes  precedence  of  a  lien  of 
judgment  obtained  after  the  old  mortgage  was  given  and  before  the  new 
mortgage  was  ezeonted,  where  it  appears  that  the  mortgagee  under  the 
second  mortgage  was  also  the  mortgagee  nnder  the  first  mortgage;  that 
both  he  and  the  mortgagor  were  ignorant  of  the  existence  of  the  judg- 
ment, and  that  he  would  not  have  advanced  the  money  on  the  second 
mortgage  and  canceled  the  old  one  had  he  known  of  the  judgment  Uea. 

Weber  and  Whipple,  for  the  appellants. 
Nagle  and  BirdsaU,  for  the  appellee. 
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BoTHBOCK,  J.  The  facts  of  the  case  as  shown  hj  the  a^er- 
ments  of  the  petition  are  as  follows:  On  the  twenty-second 
day  of  January,  1884,  John  H.  Shaner  and  Sarah  B.  Shaner 
were  the  owners  in  common  of  160  acres  of  land.  On  that 
day  they  borrowed  four  hundred  dollars  of  the  plaintiff,  for 
which  they  executed  to  him  their  promissory  note  and  a  mort* 
gage  upon  said  land  to  secure  the  payment  of  the  loan.  On 
the  twenty-ninth  day  of  September,  1886,  Witwer  Brothers 
recovered  a  judgment  against  John  H.  Shaner  in  the  district 
court  of  Wright  County.  The  land  being  situated  in  that 
county,  said  judgment  became  a  lien  on  the  interest  of  John 
H.  Shaner  therein,  but  inferior  to  the  lien  of  plaintiff's  mort* 
gage.  In  February,  1887,  John  H.  Shaner  conveyed  his 
interest  in  the  land  to  Sarah  B.  Shaner.  Afterwards,  Sarah 
B.  Shaner  applied  to  the  plaintiff  for  a  further  loan.  She 
stated  to  the  plaintiff  that  John  H.  Shaner  had  conveyed 
his  interests  in  the  land  to  her,  and  she  proposed  to  take  up 
the  note  for  four  hundred  dollars,  and  give  a  new  note  for  the 
amount  thereof,  and  to  borrow  enough  in  addition  to  make  the 
new  note  six  hundred  dollars,  to  extend  the  time  of  payment, 
and  secure  the  new  note  by  a  mortgage  on  the  land,  which 
should  be  a  first  lien  thereon.  The  plaintiff  acceded  to  the 
proposition.  A  new  note  for  six  hundred  dollars  was  made» 
and  a  new  mortgage  was  made  to  secure  the  same  and  placed 
on  record,  and  the  old  mortgage  was  canceled.  Both  of  the 
parties  to  the  mortgage  believed  at  the  time  it  was  made  that 
there  was  no  other  lien  on  the  land;  neither  had  any  knowl- 
edge of  the  existence  of  the  judgment  against  John  H.  Shaner. 
It  is  averred  that,  if  the  plaintiff  had  known  of  the  judgment 
against  John  H.  Shaner,  he  would  not  have  canceled  the  old 
mortgage,  and  that  both  of  said  parties  were  mistaken  as  to 
the  facts.  The  prayer  of  the  petition  is,  that  the  first  mort- 
gage be  reinstated,  and  the  amount  thereof  be  deemed  to  be  a 
lien  prior  and  superior  to  said  judgment.  The  demurrer  was 
upon  the  ground  that  the  facts  stated  in  the  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded. 

It  appears  to  us  that  Bruse  v.  NelsoUy  35  Iowa,  157,  is  de- 
cisive of  the  case.  The  facts  are  so  nearly  alike  that  the  same 
rule  must  be  applied  to  one  case  as  the  other.  Indeed,  the 
case  at  bar  is  stronger  in  favor  of  the  plaintiff  than  the  cited 
case.  It  appears  affirmatively  that  the  plaintiff  would  not 
have  surrendered  the  old  mortgage  and  taken  a  new  one  if  he 
had  known  there  was  a  judgment  lien  on  the  land.    The  cases 
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of  Matlier  v.  Jenewoldf  72  Iowa,  550,  Wormer  v.  Waterloo  Agrir 
cultural  TForfcg,  62  Id.  699,  Weidiier  v.  Thompson,  69  Id.  86, 
and  Goodyear  y.  Ooodyear^  72  Id.  829,  are  unlike  the  case  at 
bar.  In  all  those  eases,  the  parties  seeking  to  revive  the  satiA- 
fied  mortgages  were  neither  the  mortgagees  nor  their  assignees. 
They  were  either  purchasers  of  the  mortgaged  property,  or 
persons  who  sought  to  be  subrogated  to  the  rights  of  the  mort- 
gagees by  reason  of  having  paid  the  mortgage.  In  the  case  at 
bar,  the  new  mortgage  to  the  amount  of  the  old  may  be  re- 
garded as  a  mere  renewal,  and  the  amount  thereof  a  superior 
lien  to  the  lien  of  the  judgment  If  the  old  mortgage  had 
been  paid  o£f  with  money  furnished  by  a  stranger  to  it,  as  in 
Mather  y.  Jenswoldy  supra,  and  a  new  mortgage  made  for  the 
money  furnished,  this  would  be  payment  in  fact  and  in  law. 
In  the  case  at  bar,  the  transaction  was  between  the  parties  to 
the  mortgage,  and  the  old  one  was  not  paid. 

We  think  the  demurrer  was  properly  overruled. 

Affirmed. 


Revival  of  MoBiaAaxs  WHsr  Saxihixbd  bt  MmxAKS— Eniobobiibmt 

OP  KSW  MORTQAOl  AS  TBB  CoimNUAXION  OW  TBI  LUN  OF  A  PSIOB  OnB.  -^ 

While  the  first  qnestum  u  an  independent  one  in  itself  yet  a  consideration 
of  the  second  inTolves  a  discussion  of  the  same  principle  which  golems  the 
determination  of  the  firsts  and  that  is,  that  equity  will  xelieve  against  mia* 
take,  aocidenti  and  frand.  The  questions  wHl,  however,  be  considered  in 
the  order  above  indioated;  but  as  preliminary  thereto^  it  will  be  important  to 
ascertain  in  brief  what  constitates  a  discharge  of  record  of  a  mortgage. 

Dtoohakqb  of  Mobtoaob.  —In  general,  a  mortgage  is  discharged  so  soon 
as  the  condition  therein  is  satisfied  by  the  payment  of  the  mortgage  debts 
York  County  SavmffB  Bank  v.  Rcberts,  70  Me.  384;  and  nothing  more  is  necea* 
•ary  to  revest  the  estate  in  the  mortgagor:  Furbnah  v.  Ooodtrinf  25  N.  H. 
iS5;  MerriU  v.  Ohaae^  3  Allen,  339;  and  it  is  also  held  that  it  is  not  necessary 
that  such  discharge  be  entered  of  record:  Perhm  v.  Sterne,  23  Tex.  561;  Dviy 
V.  Ordham,  12  Id.  427;  MeNahr  v.  PkoUe,  33  Mo.  57;  Hoiman  v.  BaOey,  3 
Neb.  66.  But  although  the  cancellation  of  a  mortgage  and  discharge  of 
record  is  an  absolute  bar  and  discharge  of  the  mortgage,  yet  courts  of  equity 
have  inserted  a  saving  clause  in  cases  where  there  is  fraud,  accident^  or 
mistake:  Oarwood  v.  Efdridge,  2  N.  J.  Eq.  146;  34  Am.  Dec  195;  and  casei 
herein,  pott, 

Whin  Mobtoaob  Satisfibd  bt  Mistakb  wlll  be  Rbvivbd.  —  Mistake 
is  equally  a  ground  of  relief  in  cases  where  mortgages  have  been  inadvert* 
ently  discharged  and  canceled  as  in  other  matters:  CM  v.  Dyer,  69  Me.  494, 
497.  This  doctrine  is  stated  as  follows  in  Dudley  v.  Bergen,  23  K.  J.  Eq.  397, 
400:  "Where  the  cancellation  of  a  mortgage  is  procured  by  fraud,  or  made 
by  mistake,  or  without  authority  and  without  actual  payment  and  satisfac- 
tion, the  oanoeling  will  be  set  aside  and  the  mortgage  enforced  ";  citing  Miller 
▼.  Wack,  1 K.  J.  Eq.  214;  Lilly  v.  Quick,  2  Id.  97;  BanUt  v.  Vreeland,  15  Id. 
lOSb    So  where  the  words  of  a  discharge  of  a  mortgage  were  written  upon  the 
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maigin  of  th«  rocord-book  in  the  regisixy  of  deeds  by  aoeident  and  miatake^ 
the  conrt  granted  relief  against  sach  mistake:  Bruce  ▼.  Somneif,  12  Gray,  107» 
113.  So  chancery  considers  a  lien  still  in  existence,  and  will  set  aside  a  dis- 
charge of  a  mortgage,  or  adjost  the  equities  between  the  parties^  in  a  oftsa 
where  the  mortgagee  of  certain  lands,  in  consideration  of  a  deed  of  part  of 
them  stated  to  be  onencnmbered,  cancels  a  mortgage,  and  it  snbeeqnentfy 
transpires  that  attachments  of  which  he  had  no  notice  had  been  levied  on  this 
land  subsequent  to  the  giving  of  the  original  mortgage:  French  v.  De  Bom, 
88  Mich.  708.  So  where  the  mortgagor,  by  fraudulently  concealing  the  b/dk 
that  certain  land  was  subject  to  a  judgment  lien,  induced  the  mortgagee  to 
oancel  a  mortgage,  it  was  decreed  that  the  lien  of  the  mortgage  should  be 
reinstated:  Toung  v.  Sill,  31  N.  J.  Eq.  429;  but  the  courts  however,  men- 
tions the  fact  that  in  this  case  no  rights  of  third  parties  intervened  to  pre* 
Tent  granting  the  relief  asked,  and  where  a  junior  mortgagee  has  paid  off  a 
senior  encumbrance,  and  discharged  the  same  of  record,  equity  will  reinstate 
the  lien  of  the  prior  mortgage  as  against  one  who  took  a  deed  of  the  premieee 
''subject  to  "  the  first  mortgage,  where  such  cancellation  and  discharge  waf 
made  without  knowledge  of  the  existence  of  the  deed  against  which  the  lien 
was  sought  to  be  established:  Ccbb  v.  Dper,  69  Me.  494,  497.  The  oooit 
said:  "In  Bobmmm  v.  Sampan,  23  Me.  888^  thii  conrt  as  then  coostitated  as- 
sented to  the  proposition  and  adopted  the  language  of  the  learned  chanoellnr 
In  Kew  Jersey  in  Trenton  Banking  Company  v.  Woodrtff,  2  K.  J.  Eq.  117, 
•that  the  cancellation  of  a  mortgage  on  the  record  is  only  prima/adc  evi- 
dence of  its  discharge^  and  leaves  it  open  to  the  party  making  such  objeetioa 
to  prove  that  it  was  made  by  accident,  mistake,  or  fraud.  On  such  prool 
being  made^  the  mortgage  will  be  established,  even  against  subsequent  mort- 
gages without  notice^'  who  became  such  anterior  to  the  cancellation."  But 
a  mortgage  executed  to  secure  payment  of  a  note^  after  being  canceled  by  aa- 
thority  of  the  holder  thereof  will  not  be  revived  in  favor  of  a  subsequent 
holder  of  the  note:  PoO  t.  iMn«;  20  La.  Ann.  283|  96  Am.  Dec  399;  and  if 
land  be  oonveyed  in  satis&Mtion  of  a  mortgage,  and  the  title  subsequently 
prove  defective,  the  defect  may  be  the  subject  of  a  new  demand,  but  it  will 
sot  operate  to  revive  the  original  contract  without  the  consent  of  the  mort- 
gagor, nc^  with  his  ooosent  to  the  prejudice  of  an  intermediate  mor^ages: 
XaMe& V.  Darnell;  IBlaokf.  160;  12 Am.  Deo.  217,  and note222.  Again,  where 
the  debt  is  paid  and  the  morijgage  discharged,  no  agreement  thereafter,  «n* 
tered  into  between  the  parties  that  the  amount  so  paid  shall  be  applied  ia 
liquidation  of  another  demand  against  the  mortgagor,  will  revive  the  mort- 
gage and  give  it  new  life  as  against  third  parties  who  have  acquired  ri^ts 
subsequent  to  such  payment^  and  especially  so  where  such  payments  were 
indorsed  on  the  mortgage  note:  York  ComUif  Saehga  Bank  t.  Roberts^  70  Me. 
884.  So  "  a  reissue  of  the  note  for  a  valuable  consideration  oannot  after- 
wards cany  a  title  to  the  land  without  a  new  conveyance  in  mortgage  by 
deed,  and  the  fact  that  the  parties,  acting  under  a  mutual  nustake  as  to  the 
validity  of  such  a  contract,  have  undertaken  to  stipulate  that  the  mortgage 
shall  continue  in  force,  cannot  change  the  legal  title."  This  oase^  howevery 
'rested  on  a  parol  agreement:  MerriU  v.  Chase,  70  Me.  840;  but  see  Puner  v. 
Andereon,  4  Edw.  Ch.  17,  opinion  of  Vice-chancellor  McOoun.  But  althoo^ 
*'  equity  will  sometimes  keep  alive  a  mortgage  which  has  been  substantially 
satisfied,*'  yet  "  it  is  always  for  the  advancement  of  justioe^  and  nsvsr  to  aid 
in  the  perpetration  of  a  fnmd  thzoufi^  the  fonss  of  ]aw*t  Maffkm  t.  Wkt^ 
ioeh  7  Baih.  TSt,  29. 
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SnoiBonuiiT  of  Nxw  Mobtgaob  as  CovnsvAxtov  of  Lmr  of  Pbiob 

Qns.  — The  aooeptanoo  by  the  first  mortgagee  of  a  new  mortg^^  and  hie 
cancellation  of  the  old  one,  does  not  deprive  him  of  his  right  to  have  the  Uon 
of  the  discharged  mortgage  continued  against  an  intervening  lien,  where  th# 
act  of  cancellation  was  done  in  ignorance  of  the  fact  that  the  intervening  lien 
existed:  ffuickhuon  v.  StoarUioeller,  31  N.  J.  Eq.  205,  207;  unless  thero  is 
some  special  disqualifying  fact;  and  this,  although  such  intervening  lien  was 
on  reoord  at  the  time:  GeS>  v.  Reynolds^  36  Minn.  331,  336,  citing  Pomeroy's 
£q.  Jur.,  sec.  849.  Such  lien  of  the  first  mortgagee  will  be  reinstated  as 
against  a  judgment  of  which  the  releasor  had  no  knowledge:  Bamea  v.  MoU, 
64  N.  Y.  397.  So  it  is  held  in  ffanlon  v.  DoJierCy,  109  Ind.  37, 40,  that  '*  *  when 
a  new  mortgage  is  substituted  in  ignorance  of  an  intervening  lien,  the  mort- 
gage released  through  mistake  may  be  restored  in  equity,  and  given  its  origi- 
nal priority  as  a  lien,  where  the  rights  of  innocent  third  parties  will  not  bo 
afiEiDoted':  SidenerY.  Pavey^  11  Id.  241,  246.  Mr.  Pomaioy*  in  speaking  of  a 
lieuy  that  it  will  be  kept  alive,  says:  'If  there  is  no  reason  for  keeping  it 
alive,  then  equity  will,  in  tbe  absence  of  any  dedazatton  of  his  intention,  de- 
stroy it;  but  if  there  is  any  reason  for  keeping  it  alive,  such  as  the  existence 
of  another  encumbrance,  equity  will  not  destroy  it ':  Pomeroy's  Bq.  Jur., 
•eo.  791.  This  general  principle  has  very  often  been  recognised  and  en- 
forced by  this  court";  citing  ElsUm  v.  Castor^  101  Ind.  426^  443;  61  Am. 
Bep.  754;  Edgeritm  v.  Young,  43  HL  464;  C^  v.  WhUe,  12  N.  Y.  519; 
Farbe$  v.  Mf^aU,  18  Ves.  384,  and  others;  also  1  Jones  on  Mortgages,  sec. 
S73.  But  where  a  mortgage  is  discharged  by  the  payment  of  the  debt  secured 
thereby,  it  cannot  be  revived  by  a  reloan  to  the  mortgegor,  to  the  injury  of 
cue  whoee  encumbrance  is  lonajide,  and  intervenes:  Marvin  v.  Vedder,  5 
Cow.  671.  And  in  case  a  party  takes  a  new  mortgage,  and  cancels  the  old 
ooe,  merely  to  correct  a  mistake  in  the  latter,  and  in  the  mean  time  another 
intermediate  mortgage  had  been  given,  of  which  he  had  no  knowledge,  but 
thereafter,  having  full  knowledge  of  sudi  fact,  he  sells  the  property  under  the 
second  mortgsge^  buys  in  the  title,  brings  his  action,  and  recovers  the  unpaid 
balance  on  the  note,  after  deducting  the  amount  for  which  he  purchased  the 
lend,  he  may  not  then  obtain  relief  on  the  ground  of  mistake  against  the  lieu 
of  the  intervening  mortgage^  since  the  position  is  one  of  his  own  choosing: 
CkOda  T.  Stoddard,  130  Maas.  lia  So  it  is  held  in  Wa!do  v.  MAaumd,  40 
Mich.  880^  that  where  a  mortgage  issnbstituted  for  a  prior  one,  the  lien  of 
the  first  mortgage  will  not  be  postponed  to  one  fraudxdently,  and  by  eonniv- 
anoe  with  the  mortgagor,  given  and  placed  on  record  between  the  time  when 
the  flnt  mortgage  was  discharged  anil  the  latter  substituted.  Some  of  the 
eases  indicate  that  the  courts  of  the  states  where  they  are  decided  are  not  in- 
clined to  grant  relief  in  ordinary  cases;  and  it  is  accordingly  held  in  VTooIoi's 
Jb'rs  T.  JSROsn'f  A^r,  9Gill,  185,  52  Am.  Deo.  690,  note  693^  that  where  one 
mortgage  is  released,  and  at  the  same  time  another  one  on  the  same  property 
Is  given  to  the  same  mortgagee,  this  does  not  avmd  the  loss  of  the  first  mort- 
^;age  lien.  So  "where  a  mortgagor  borrows  money  to  pay  off  a  mortgage^ 
and  givee  a  second  mortgage  therefor,  and  the  first  is  canceled,  the  second 
mortgagee  has  no  equity  to  revive  and  be  subrogated  to  the  former  mortgage 
in  order  to  overreach  an  intervening  lien":  Anglade  v.  81.  AvU,  67  Mo.  434^ 
437.  And  following  this  doctrine,  it  is  said  in  Bania  v.  Oatmo,  1  Sand.  Gh. 
383^  386,  that  "no  case  can  be  found  where  a  third  person,  after  voluntarily 
and  intentionally  disehai^ng  a  lien  in  which  he  had  no  prior  Interest^  andca 
irfth  of  another  seeBrity,h>a  been  pennitted^aaagriBifc  other  #n(mimTiraiio»% 
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to  wfif  radi  Imh  on  MoertAinisig  fihat  bis  own  iecmri^  wm  wortUen.*  Ift 
WM  dodwed  In  Pedbbam  v.  Baddoek,  36  SL  88,  45,  tbst  a  mortgage  most  bo 
oiwoatod  with  all  the  formalities  requisite  to  giro  it  ralidity  in  the  first  in- 
stanoo  In  order  to  bsTO  it  operate  as  ft  reviTsl  of  ft  prior  mortgage  which  has 
been  discharged.  So  it  was  said  by  the  court  in  Bptmar  ▼.  FrtdaiaX^  15  Wia^ 
A6,  868,  thftt  "where  »  mortgage  is  once  paid,  it  cannot,  by  ft  mere  rerbel 
agreement  of  the  parties,  be  transferred  to  ft  new  debt  which  it  was  not  origi* 
nally  given  to  secnre ";  that  is,  the  new  mortgage  in  sndi  case  will  not  be 
deemed  ft  mere  rontinnation  of  the  lien  of  a  prior  mortgage. 

MiSTAKB  MU8T  Bi  Ohs  OF  FiOT. — The  mistake  which  would  Justify  a 
court  of  equity  in  reinstating  a  sahseqnent  mortgagee  to  his  rights  under  a 
prior  morl^age  mnst  have  been  one  of  fact,  and  not  of  law:  HaarnpUm  ▼. 
ITtehotBon,  23  N.  J.  Eq.  423;  CM  y.  Dyer,  69  Me.  494»  ^r7;  unless  the  lattor 
be  acoompanied  by  frand  or  imposition  of  the  other  party,  and  '*  although  a 
nustake  as  to  the  law  of  a  foreign  state  is  considered  a  miitake  of  fact  in 
most  cases,  yet  when  a  non-resident  enters  into  a  contract  to  be  perfoimed 
in  another  state^  or  relating  to  lands  in  a  foreign  state,  he  Is  held  to  know 
the  law  of  sndi  state^  and  in  that  case  the  mistake  is  one  of  law":  Benlfey 
T.  fFUMemoTB,  18  N.  J.  Sq.  306,  87S. 

Ihtsnt  of  thb  Pastdes  Govnura.  — Iho  intent  goTcrns,  and  where  the 
intent  Is  not  to  release,  the  prior  martgnge  will  be  kept  aliye:  Hatilcm  t. 
Doherty^  109  Ind.  37.  This  principle,  so  far  as  applioaUe  to  cases  where  a 
mortgage  merely  discharged  of  record  is  sought  to  be  reriyed,  has  been  well 
stated,  as  follows:  "A  court  of  equity  will  keep  an  encumbrance  aliye^  or 
consider  it  eztingushed,  as  will  best  serve  the  purposes  of  justice,  and  the 
actual  and  just  intention  of  the  party.  It  must^  at  all  eyente^  be  an  innocent 
purpose,  and  injurious  to  no  one ":  8iarr  y.  Kis,  6  Johns.  CSi.  893,  396| 
Cfoulding  y.  Buntter,  9  WIb.  61Z,  615.  To  the  same  efibct  are  the  words  of 
the  court  in  Champnqf  y.  Coope,  32  N.  Y.  543,  551,  where  it  Is  said  that  "the 
doctrine  Is  well  settled  by  authority  in  relation  to  mortgages,  that  if  the 
amount  due  thereon  is  paid,  the  intent  of  the  partiss  in  making  such  pay- 
ment, whether  to  extinguish  or  keep  alive  the  security,  will  govern  ":  See 
also  HufU  y.  ffutii,  14  Pick.  374,  384;  ffvbbell  v.  Slaheake,  71  K.  T.  63,  70; 
FlendngY.  Parry,  24  Pa.  St.  47;  ShacerY.  WOSanu,  87  HL  469,  471;  and  in 
cases  where  it  is  sought  to  have  a  new  mortgage  enforced  as  the  ccntinuaticn 
of  the  lien  of  a  prim  one,  the  principle  that  intent  governs  has  been  thus 
formulated:  "As  a  general  rule,  a  mere  change  in  the  form  of  the  evidence 
of  indebtednsH  will  not  operate  to  dischaige  a  lien  given  to  secure  a  debt, 
unless  it  Is  iq^parent  that  the  parties  intended  to  extinguish  the  lien.  When- 
ever it  Is  dear  that  the  creditor  still  intended  to  retain  it^  his  right  is  not 
affected  by  a  mere  change  of  the  instrument  which  is  the  evidence  of  the 
debt,  as  the  debt  itself  Is  the  thing  for  which  the  lien  was  given,  and 
a  court  of  equity  will  keep  an  enoumbranoe  alive,  or  consider  it  extinguished, 
as  will  best  serve  the  purpoees  of  justice,  and  the  actual  and  just  intention 
of  the  parties**:  Bowell  v.  Stuh,  54  Miss.  437,  444;  Canaler  v.  SaUU,  54  Id. 
446,  449,  citing  DUhn  v.  Syme,  5  GaL  455;  Swfft  v.  Kraemer,  13  Id.  526: 
Flower  y.  Eknod,  66  HL  438;  IHehoU  y.  Overcraeker,  16  Kan.  54;  see  also 
Jcme$  y.  Porkr,  51  Wis.  218.  Therefore,  if  a  mortgage  be  annually  renewed 
for  the  mere  purpose  of  changing  the  form  of  the  security,  and  with  the  in- 
tent that  the  lien  thereon  of  the  first  mortgage  shall  oonthiue,  then  such  lien 
will  be  treated  as  continuous  under  whatever  form  it  existsi  Britttm  v.  CWs- 
weU,  63  Miss.  394,  402.    And  where  the  intended  assignee  of  a  nortgngo  aaJ 
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its  holder,  in  pnmuuice  of  an  agreement  for  its  aangnment,  and  belierlog 
that  Bach  agreement  woald  be  effectuated,  and  their  intentions  better  car- 
ried ont  thereby,  discharged  the  mortgage  of  record,  ^nat-j^nA  of  keeping  it  on 
foot,  as  they  intended,  it  was  decided  that  equity  would  relieve  against  the 
mistake;  and  the  court  declared  that  there  was  "no  appreciable  distinotion 
between  this  case  and  that  where  a  scriTener,  through  ignorance  or  inatten- 
tion, fails  to  select  or  prepare  such  an  instrument  as  effbctuates  the  previoiit 
agreement  of  parties  '*:  BusbcU  y.  Mixer,  42  CaL  476,  477.  8o  it  is  declared 
In  SUiiifnon  ▼.  PeoM,  63  Iowa,  672,  674,  to  be  well-settled  law  "  that  a  mort- 
gagee may  take  a  oouTeyance  of  the  mortgaged  property  from  his  mortgagor, 
and  still  enforce  the  mortgage  as  against  subsequent  lien-holders,  where  there 
Is  no  intention  to  dischai^e  the  mortgage  as  against  them."  In  this  case^ 
the  mortgaged  property  was,  by  order  of  the  court,  couTeyed  by  the  amignt^ 
to  the  mortgagee,  and  the  mortgage  was  discharged  of  record;  and  it  was 
held  that  the  lien  of  the  mortgage  was  valid  as  against  liens  subsequent  to 
the  mortgage.  The  cases  relied  on  by  the  court  were:  StamtaiM  ▼.  Thomfrnm^ 
49  K.  H.  272;  Widoersham  t.  Reeve9^  1  Iowa,  413;  QOMm  y.  Crthart^  8  Pick. 
475;  WUhehni  ▼.  Leomrd^  13  Iowa,  330;  Lycn  ▼.  MeUvakne^  24  Id.  9.  And 
it  was  decided  in  Shaver  ▼.  WUBams,  87  HL  469,  471,  that  where  there  is  no 
intention  of  the  parties  to  change  their  reUtive  rights,  and  a  new  mortgage 
is  given  simultaneously  with  the  release  of  the  old,  and  the  debt  secured  is 
identically  the  same  as  that  secured  by  the  prior  mortgage,  and  the  release  of 
thet>ld  and  filing  for  record  of  the  new  one  are  done  at  the  same  time,  these 
facts  are  all  strong  indications  that  the  intention  of  the  parties  was,  that  the 
lien  of  the  first  mortgage  should  stand  as  against  a  third  mortgage  which 
intervenes:  See  also  Bwma  v.  Thayer,  101  Mass.  426. 

But  in  Bowman  v.  Manter,  33  K.  H.  630,  66  Am.  Deo.  743,  the  mortgagor 
paid  and  took  up  the  mortgage  note,  and  on  the  following  day  redelivered  it 
to  the  mortgagee,  receiving  back  a  part  of  the  money  so  paid,  and  the  bal* 
ance  was  indorsed  on  the  note,  upon  an  agreement  that  th«  mortgage  should 
stand  as  security  for  the  money  due  on  account  of  the  last  loan.  It  was  do* 
dded  that  the  payment  of  the  indebtedness  due  on  the  note  operated  as  a 
discharge  and  release  of  the  mortgage,  and  that  the  new  agreement  and  re- 
delivery of  the  note  eould  not  have  the  effect  to  revive  the  mortgage  so  ae 
to  shut  out  a  judgment  creditor  whoso  rights  bad  intervened  without  notioe. 
The  court  intimated,  however,  that  the  deduon  might  have  been  otherwise 
had  there  been  any  agreement,  understanding,  or  intentic^i  which  could  "  be 
Inferred  to  uphold  the  mortgage  after  the  note  was  paid." 

Clkab  Evxdsnob  of  Mistaxs  RxQxnJUSD.  — A  mere  entry  of  satisfaction 
on  the  record  is  declared,  in  Fleming  v.  Parry,  24  Pa.  St.  47,  not  to  be  con- 
clusivo  that  the  bond  is  discharged;  and  to  the  same  effect  are  the  words  ol 
the  court  in  Header  y.  Sxeebior  e<e.  ilM'l^  42  N.  J.  Eq.  403,  407,  where  it  ia 
stated  that  the  "  cancellation  of  a  mortgage  on  the  record  is  only  frimafaek 
evidence  of  its  diMsharge*  and  it  is  left  to  the  owner  making  the  allegation 
to  prove  the  oaneeling  to  have  been  done  by  fraud,  acoident^  or  mistake 
8ueh  proof  being  made^  the  mortgage  will  be  established,  even  against  sub* 
sequent  purohaserB  or  mortgagees  without  notioe."  But  in  this  case  the 
act  of  eaaoflPation  was  that  of  a  third  party,and  the  first  case  was  limited  to 
cases  where  the  rights  of  innocent  third  parties  do  not  intervene.  The  gen- 
eral rule,  however,  is,  where  the  mortgagee  believes  in  and  assents  to  the  fael 
that  the  mortgage  has  been  paid  and  canceled,  that  it  requires  very  dear  evi* 
denoe  to  overcome  the  circumstance^  and  satisfactorily  account  therefors 
Bamia  v.  Vrtekmd^  15  Id.  103,  106.    And  clear  evidenco  of  fraud  is  xequixed 
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• 

iogm  a  new  mortgage  preoedenoe  o^er  prior  liena  where  the  mortgigee 
eanoeli  and  dieehuges  a  former  mortgage  given  hhn  by  two  partiee^  and  the 
■eoond  mortgage  le  made  by  only  one  of  them,  and  for  a  lees  eam  than  the 
fireti  and  the  note  bears  a  diflferent  rate  of  interest:  Dkigham  y,  Bandatt,  13 
CaL  613.  Bat  it  is  not  always  neoessary  that  the  party  asking  relief  ehoiild 
have  exercised  reasonable  diligence  to  have  obtained  knowledge  of  the  fact 
set  up  as  the  groand  of  relief:  Btmta  y.  Vrtdand,  15  N.  J.  Eq.  103,  107. 
Bnue  T.  Neimm,  35  Iowa»  158,  cited  in  the  principal  case,  directly  snppofti 
that  case,  bnt  it  also  presents  a  peooliar  question.  It  did  not  appear  in  eri- 
dence  as  a  fact  nor  did  the  mortgagee  testify  that  he  would  not  have  released 
the  prior  mortgage  and  made  the  arrangement  which  he  did  if  he  had  known 
of  the  eziBtence  of  the  intermediate  mortgage;  that  fact  was  merely  inferred 
from  the  facts  proved,  it  being  declared  that  ^'a  court  is  always 4^  liberty, 
and  indeed  is  required,  to  draw  all  the  inferences  which  logically  and  ni^ 
nrally  follow  from  facts  proved.  Reasonable  dQigenoe^  cantion,  and  pni- 
denoe  in  the  management  of  one's  own  business  is  a  law  of  human  condnet 
This  law  is  presumed  to  govern  the  conduct  of  a  particular  individual  nntO 
he  is  shown  to  be  an  exception  to  the  rule  **:  Id.  160.  This  rule,  as  is  well 
•aid  by  Beck,  0.  J.,  in  his  dissenting  opinion,  oertainly  enoroabhes  upon  the 
rule  which  is  well  established,  that  a  mistake^  to  ocmstitute  a  ground  lor 
relief,  cannot  be  made  out  by  any  such  inference^  but  must  be  clearly  shown 
by  aatisfaotoiy  proof.  This  criticism,  however,  only  affscts  the  method  of 
establishing  the  facts  necessary  to  obtain  relief,  and  does  not  go  to  the  life 
of  the  principle  that  such  facts  being  properly  shown  the  relief  will  be 
granted.  The  case  of  CM  v.  SeynoUU,  85  Minn.  331,  337,  supports  the  case 
of  Bnue  v.  Ifekonp  mpra^  upon  the  point  that  the  mistake  may  be  infenred 
from  drounitanoes  as  well  as  expressly  estabUshed;  citing  1  Story's  Eq.  Jur.» 
■eo.  162;  BarnetY.  ifoft,  64N.  T.  397;  HydeY.  Tatmer^  I  Barb.  75;  CU6t. 
Dytr,  60  Me.  494;  Stimpton  v.  Pease,  53  Iowa»  672;  H>eA«  t.  Grttm,  II  QtL 
10^  I72|  Bmoe  t.  BomMy,  12  Gray,  107;  71  Am.  Dea  788. 
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ITS  Iowa,  679.] 
f%Ammem^  OP   PAnSNOBU. — CiOllBUOTOB's    DUTT  DOB  VOT   BbQUIBB   Him 

TO  AflBBT  Fbhalb  PiBSBNGSB  to  alight  from  the  car  with  her  two  small 
children  when  she  reaches  her  destination.  The  conductor  is  required, 
after  having  at  a  proper  time  announced  the  station,  to  stop  the  train, 
■ad  hold  it  such  reasonable  time  as  will  permit  passengers  to  alight  in 
■afety.  The  law  does  not  require  him  to  know  that  all  pissengeri  in* 
tfni^iffg  to  stop  at  the  statiou  have  alighted  in  safety. 

A.  0.  Daly  and  George  I).  Woodin,  for  the  appellant 

Sampson  and  BrotoUy  for  the  appellee. 

Beck,  J.  1.  This  action  is  brought  to  recover  by  the  hus- 
band for  injuries  sustained  by  his  wife,  who  had  brought  a 
suit  in  her  own  name  to  recover  for  the  same  injuries.  A 
judgment  in  favor  of  the  wife  in  her  action  was  reversed 
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by  this  court.  The  petition  of  plaintiff  in  this  case  alleges 
that  his  wife  was  a  passenger  upon  a  car  on  defendant's  rail- 
road, having  her  own  two  small  children  with  her.  When  she 
reached  her  place  of  destination,  she  proceeded  to  leave  the 
car  with  her  children,  who  were  taken  from  the  car,  when  the 
train  began  to  move,  through  the  negligence  of  defendant's 
employees,  without  allowing  her  sufficient  time  to  get  off;  and 
in  attempting  to  do  so,  she  was  thrown  down  and  injured. 
Plaintiff  alleges  (referring  to  his  wife  getting  off  the  car): 
'^The  conductor  did  not  help  her,  nor  offer  to  do  so,  nor  advise 
her  that  it  was  not  safe  to  get  off;  wherefore  he  says  that  the 
said  injury  was  caused  by  the  negligence  and  want  of  care  of 
the  conductor,"  etc.  The  evidence  tended  to  support  the  al- 
legations of  the  plaintiff's  petition. 

2.  The  district  court,  in  presenting  the  issues  of  the  case  to 
the  jury,  among  other  things,  stated  that  the  petition  alleged 
that  the  conductor  negligently  failed  to  see  whether  plaintiff's 
wife  had  alighted  from  the  car,  and  caused  the  train  to  start 
before  she  had  time  to  do  so  safely,  and  that  '^defendant  failed 
to  assist  her  to  alight,"  thereby  causing  the  injuries.  In  the 
third  instruction,  the  court  directs  the  jury  that,  to  entitle 
plaintiff  to  recover,  he  must  show  by  affirmative  evidence, 
among  other  things,  ''that  such  injuries  were  caused  directly 
by  the  negligence  of  defendant's  employees,  as  substantially 
alleged."  In  the  fourth  instruction,  the  court  directed  the 
Jury  that  it  was  the  conductor's  duty  "to  place  her  [plaintiff's 
wife],  or  enabk  her  to  alight  in  safety,  on  the  platform."  In 
these  instructions,  the  court  plainly  directs  the  jury  that  it 
was  the  conductor's  duty  to  assist  plaintiff's  wife  to  alight 
from  the  car.  This  court  has  held  the  law  to  be  different,  and 
that  no  such  duty  rests  upon  the  conductor:  Rdben  v.  Cent. 
Iowa  Ry  Co^  78  Iowa,  679.  The  instructions  just  referred  to 
are  therefore  erroneous. 

8.  The  seventh  instruction  directs  the  jury  that,  if  the  con- 
ductor "negligently  failed  to  look  and  know  that  she  [plain- 
tiff's wife]  had  left  the  train  in  safety,"  and  negligently 
started  the  train  before  she  had  done  so,  without  her  fault  or 
negligence,  plaintiff  is  entitled  to  recover.  The  instruction 
announces  the  rule  that  it  was  the  conductor's  duty  to  ascer- 
tain— "to  look  and  know" — whether  the  plaintiff's  wife  had 
safely  alighted.  It  imposes  the  duty  upon  the  conductor  not 
to  start  the  train  until  he  has  made  sufficient  inspection  of 
the  car  and  passengers  to  be  certain — "to  know" — whether 
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the  passengers  have  left  the  car,  and  are  safely  on  the  plat- 
form. We  think  the  law  imposes  no  such  duty.  The  con- 
ductor is  required,  after  having,  at  a  proper  time,  announced 
the  station,  to  stop  the  train  and  hold  it  such  reasonable  time 
as  will  permit  passengers  to  alight  in  safety.  He  is  not 
required  to  do  what,  in  many  cases,  would  be  impossible  to 
ascertain, — '^  to  know"  that  all  passengers  intending  to  stop 
at  the  station  have  alighted  in  safety:  Imhoffy.  Chicago  &  M. 
R'y  Co.,  20  Wis.  344;  lUinois  Central  Ky  Co.  v.  SlatUm,  64  111. 
133;  5  Am.  Rep.  109;  ClotwoHh  v.  Hannibal  &  St.  Jo.  Ry 
Co.y  80  Mo.  220;  Shearman  and  Bedfield  on  Negligence^  sec. 
275;  Fairmov,nt  etc.  Ry  Co.  v.  Stutler,  54  Pa.  St  375. 

Other  instructions  than  those  just  noticed  we  think  onob- 
jectionable.  Other  objections^  or  the  rulings  on  which  they 
are  founded,  may  not  be  repeated  in  a  new  trial,  and  need 
not  be  considered. 

For  the  errors  pointed  out,  the  judgment  of  the  district  court 
is  reversed. 


DuTT  OF  CovDUOioa  ov  Railwat  Tbaui  CiAsn  when  ha  has  gmo  his 
passengen  safe  paaaage  to  the  point  of  deetination,  annoonoed  the  train's 
aniTaly  and  giren  reasonable  qpportnnity  to  alight:  Hwri  ▼.  8L  LemU  €fe. 
ByCo.9  4  Am.  St.  Bep.  374^  and  notSb  It  is  not  the  duty  of  the  oondnotor 
to  assist  pasBSBgw  to  allots  Aite  t.  OMroi /mm  ii'y  Odl^  7S  Iowa»  579l 


Wabnbb  V.  Wilson. 

[7t  Iowa,  719lJ 

Obitibl  MoBiaAOi  b  Void  iob  UnonTAnnrT  whan  it  is  givan  Icsreaitla 
and  their  increase,  if  it  oontains  no  statement  as  to  their  present  or  past 
ownership,  nor  of  the  place  where  they  are  or  have  been  kept^  althoa|^ 
the  animals  are  deseribed  separately,  their  color,  age^  and  name  being 
giren. 

In  Gbattxl  MoBiaioB  It  u  hot  a  Summsar  Ixxusiov  or  ram  Phof- 
SBTT  to  say  that  is  in  a  county  named. 

1m  Chatol  Mobtqaoi,  Ko  Prbscticftiok  that  Mobtqaqok  Owhs  tbb 
PnoFSBTT  OS  THAT  It  EXISTS  Abodbs  from  the  ezeontion  of  tha  mort- 
gage 

Action  to  foreclose  chattel  mortgage.  To  the  intervenor'g 
petition  alleging  a  mortgage  in  himself  of  the  same  property, 
made  after  the  plaintiff's  mortgage  was  recorded,  the  plaintiff 
demurred.  The  demurrer  was  overruled,  and  the  intervenor 
obtained  judgment    Plaintiff  appealed. 
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F.  0.  Hinhan^  for  the  appellant. 
O.  8.  Foggy  intervenor,  for  himself. 

Robinson,  J.  The  demurrer  raises  bat  one  question  which 
we  need  to  consider:  Did  the  recording  of  plaintiff's  mortgage 
impart  constructive  notice  of  the  property  sought  to  be  encum- 
bered thereby?  The  property  in  controversy  consists  of  cattle 
and  their  increase.  In  most  cases  the  animals  are  described 
separately,  the  color,  age,  and  name  being  given.  The  mort- 
gage of  plaintiff  contains  no  statement  as  to  the  present  or 
past  ownership  of  the  property,  nor  of  the  place  where  it  is 
now  or  has  been  kept.  The  descriptions  are  of  the  same  char- 
acter as  those  held  insufficient  in  RhuUud  v.  Stepften«,  68 
Iowa,  627,  and  other  cases  decided  by  this  court,  excepting 
that  in  this  case  the  names  of  the  animals  are  given.  It 
is  urged  by  appellant  that,  as  the  mortgage  recites  that  the 
mortgagor  is  a  resident  of  the  county  of  Adair,  and  provides 
that  in  case  he  attempts  to  remove  the  property  from  that 
county  it  shall  be  lawfol  for  the  holder  of  Uie  mortgage  to 
take  possession  and  foreclose  at  once,  it  must  be  presumed 
that  the  property  was  in  Adair  County  and  owned  by  the 
mortgagor,  and  that  the  giving  of  the  name  of  each  animal, 
in  connection  with  its  color  and  age,  is  sufficient  to  enable 
intervenor  to  identify  the  property  by  inquiries  which  the 
recitals  named  suggest.  But  we  have  held  that  it  is  not  a 
sufficient  location  of  the  property  to  say  that  it  is  in  a  county 
named:  Mwr  v.  Bldkej  57  Iowa,  662;  also  that  no  presump- 
tion arises  from  the  execution  of  the  mortgage  that  the  mort- 
gagor owns  the  property  therein  described,  nor  that  such 
property  is  in  existence:  Everett  v.  J^roion,  64  Id.  420. 

We  do  not  think  the  giving  of  the  name  adds  materially  to 
the  description  of  this  kind  of  property. 

Affirmed. 


SuVflCnVOT  OF  DVOBITTIOH  01  PROFntaT  or  ClUITIL  MOBXQIOBS  8m 

titewm  T.  Jogicei^  4  Am.  St  Rep.  Sd.  and  nota^  dtbg  oth«r  omm  wImm  de» 
fleriptumi  w«re  hdd  too  indefliiite. 
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SwAYKB  V.  Waldo. 

|7t  Iowa,  740.] 

<hr  AnnAL»  VmsaQ  cm  Facts  will  hot  bb  DmruBBiD  if  than  ii  my 
evidaniM  wbibh,  hidj  ooosidBred,  will  mpport  it;  saoh  finding,  made  by 
the  ooort  in  aotiGn  tried  before  it^  hae  the  f oroe  and  efiect  of  a  verdict  of 
the  jory. 

BiLB — Knowubdgb  that  Wabbafit  was  Falsi  kked  mot  bb  Shown.  — 
If  an  article  is  warranted  to  be  of  a  oertain  character,  and  this  is  shown 
to  be  false,  the  party  injured  may  recover  damages  for  breach  of  war- 
ranty without  showing  that  perty  making  the  warranty  knew  it  to  be 
false. 

Balb  —  REsomaiOM  of  Ck>HTBAcr. — Wbbbb  Pabtial  Pbrigrmaivci  con- 
sists in  the  payment  by  defendant  of  an  indebtedness  on  goods  deliv* 
ered  to  him  as  a  consideration  for  the  transfer  to  plaintiff  of  certain 
]and%  the  latter  oannot  reeoind,  if  he  does  not  offer  to  repay  defendant 
the  money  so  paid  out  by  him,  bnt  most  keep  the  land,  and  is  entitled 
to  recover  the  diffwenoe  between  the  contract  prioe  and  what  it  is  worth. 

Action  for  breach  of  warranty.  Averment  of  sale  of  cer- 
tain goods  to  defendant,  and  the  assigninent  to  plaintiff  as  a 
consideration  therefor  of  contracts  owned  by  the  defendant 
for  the  conveyance  of  certain  lands,  valued  at  $12.50  per  acre. 
Judgment  in  the  sum  of  $2,660,  with  interest,  was  demanded. 
Upon  trial  to  court  plaintiff  obtained  judgment,  and  defend- 
ant appealed.  The  other  facts  sufficiently  appear  in  tho 
opinion. 

Gray  J  Warren^  and  Buehananf  for  the  appellant 

Harrington  and  Brock$ti^  and  Homer  8.  Bradshaw^  for  the 
appellee. 

Seevebs,  J.  1.  This  being  an  action  at  law,  the  finding  of 
facts  made  by  the  court  has  the  force  and  effect  of  a  verdict 
of  a  jury.  It  is  not  our  province  to  weigh  the  evidence  and 
determine  any  question  of  fact,  as  if  the  action  was  in  equity. 
If  there  is  evidence  which,  fairly  considered,  warrants  the 
finding  of  the  court,  we  cannot  disturb  it.  After  carefully 
reading  the  evidence,  we  feel  constrained  to  say  that  the  court 
was  fully  justified  in  making  the  finding  it  did.  It  is  not  our 
custom  to  set  out  the  evidence  at  length,  or  state  the  rea- 
sons upon  which  our  conclusion  is  based;  and  we  deem  it  un- 
necessary to  do  so  in  this  case,  except  as  will  hereafter  be  done 
in  the  discussion  of  certain  legal  propositions  made  by  counsel. 

2.  It  is  said  there  is  no  evidence  tending  to  show  that  the 
defendant  knew  that  the  representations  made  were  false,  and 
that  this  is  essential  in  this  action.    In  support  of  this  posi-^ 
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tion,  Holmes  v.  Clarky  10  Iowa,  423,  and  other  cases,  are  cited. 
In  the  cited  cases  there  were  false  representations  only.  In 
the  case  at  bar  it  is  alleged  in  the  petition,  and  the  court 
found,  that  the  defendant  ^* represented  and  warranted  the 
lands  to  be  choice,  well-lying  land,  and  in  every  respect  first- 
class  farm-land,  lying  within  about  two  miles  of  O'Connor, 
TTcbraska,'^  and  that  the  same  '^were  false,  and  made  with  the 
intention  to  deceive  and  swindle  the  plaintiff."  There  is  evi- 
dence upon  which  this  finding  can  be  supported,  and  therefore 
we  think  this  case  distinguishable  from  the  cited  cases;  for  it 
is  undoubtedly  true  that,  if  an  article  is  warranted  to  be  of  a 
certain  character,  and  this  is  shown  to  be  false,  the  party  in- 
jured may  recover  damages  for  a  breach  of  warranty,  without 
showing  that  the  party  making  the  warranty  knew  it  to  be 
false. 

^  3.  The  court  found  that  the  '^  defendant  paid  as  outstand- 
ing indebtedness  against  said  stock,  including  a  Uen  he  held, 
the  sum  of  $2,755.50,  so  that  the  amount  defendant  received 
for  the  land  was  $2,646 ";  and  the  court  also  found  that  the 
plaintiff  duly  tendered  back  to  the  defendant  the  contracts 
for  said  land  duly  and  legally  assigned  to  him,  and  declared 
that  he  elected  to  rescind  the  contract.  The  plaintiff,  did  not 
ask  in  the  petition  a  rescission  of  the  contract,  but  the  parties 
seem  to  have  tried  the  case  on  the  theory  that  he  did,  and  the 
court  seems  to  have  so  understood.  It  will  be  observed  that 
the  court  found  that  the  defendant  had  paid,  in  pursuance  of 
the  contract,  certain  indebtedness  of  the  plaintiff,  amounting 
to  $2,765.50,  and  therefore  the  contract  was  partially  performed 
on  his  part.  The  plaintiff  did  not  offer  to  pay  such  amount 
to  the  defendant.  This  being  so,  can  he  rescind  7  or  what  is 
the  amount  he  is  entitled  to  recover  7  We  think  the  settled 
rule  in  such  case  is,  that  the  contract  cannot  be  rescinded,  and 
that  the  plaintiff  can  only  recover  such  damages  as  he  has 
sustained;  that  is,  he  must  keep  the  land,  and  is  entitled  to 
recover  the  difference  between  the  contract  price  and  what  it 
is  worth:  Moore  v.  Barej  11  Iowa,  198;  Gates  v.  Reynolds^  13 
Id.  1.  The  court  found  the  goods  were  not  actually  worth  the 
amount  the  defendant  agreed  to  pay,  and,  as  a  conclusion  of 
law,  found  the  plaintiff  was  entitled  to  recover  $2,863.60;  this 
being,  as  the  court  thought,  the  amount  the  plaintiff  gave  for 
the  land.  Now,  it  is  stated  in  the  petition,  in  substance,  that 
the  land  is  of  the  actual  value  of  four  dollars  per  acre;  and 
as  there  is  about  three  hundred  acres,  it  is  evident  the  judg- 
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ment  is  ezoesalTa^  and  for  a  greater  amoant  fhan  plaintiff  ia 
entitled  to  reoover. 

There  are  other  errors  assigned  and  nrged  by  ooonsel,  nana 
of  which  are  well  taken.  For  the  error  above  stated,  the  Jad|^ 
Tnent  is  reyersed.  ___^ 

Fnmcfoa  will  hot  bb  DvfusBKD  os  Appsal^  a  rmtsaM  n  Amy  Xfi- 
DXHCV  whioh  will  rMoonabty  rappqrt  thomi  8m  Bodtmutddt  t.  I^irMm^  w^ 
p.  661,  and  note. 

Iir  Aoncul  foa  Bbbacdb  of  WiaaAimr,  Pvaamflia  vbsd  wot  fiuow 
that  aeller  knaw  of  fiJiitj  of  hk  wamaty:  Ptige  t.  Porfar,  80  Am.  Dm. 
172. 

VxNDBS  GABVor  BnoofD  OonskAor  wdeboot  Rfuasuwi  oa  l^siNBh 
ivo  to  tho  other  par^  any  benaAti  ha  nay  hsfa  laaaifad  theisaaihrt  8aa 
note  te  Brgtud  t.  Murgk,  74  Am.  Doo.  887-881 
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Kahbas  C1TT9  St.  Josbfh,  and  Council  Bluffs 

R  B.   Co.   V.   BODBBAUGH. 

OBnatam  10  JuBnononoVf  wkdt  Tbo  Laol — Wbore  aotion  agMmt  nil* 
raid  flompMiy  is  braog^t  undar  ststato  (oMtioo  50  of  Kaant  Coda) 
wfaioh  makaa  pnmium  m  to  when  Juisdiotioik  thall  attaoh  in  raoh 
Qiana,  and  ia  tried  in  »  jnatioe'a  oonrt,  the  JndgmoDt  therein  appealed 
froDBt  and  tiie  eaae  again  tried,  it  ia  too  late,  npon  a  motion  for  a  new 
trial  then  made^  to  object  for  the  firat  time  to  tiie  Jnriadiction. 

^A»»i»»  Of  p^sBsresBS — TioouT  LnmiHo  LiAsiLiTr  von  BAOOAOSi— > 
Befoie  one  ean  be  bonnd  by  the  dedantioiia  in  a  ticket  fat  transporta- 
tion on  a  passenger  train,  limiting  liability  for  baggage  checked  by  rea- 
aon  of  the  purchase  of  each  ticket*  the  restrictions  or  limitations  sought 
to  be  made  mnst  be  known  to  the  porohaser,  and  the  ticket  mnat  have 
been  accepted  with  foil  knowledge  of  the  restriotions  oontained  tfaareia. 


Frank  Sayse^  for  the  plaintiff  in  error. 

and  Eatonj  for  the  defendant  in  error. 


ClogbtoNi  C.    This  action  was  brought  to  recover  the  value 

of  a  trunk  and  its  contents,  which  plaintiff  in  error  received 

M  baggage  to  be  transported  over  its  road  and  connecting 

lines  to  Mitchell,  Dakota  Territory.    The  findings  of  fact  bj 

the  court  show  the  following:  That  on  the  twenty-eighth  day 

of  August,  1884,  plaintiff,  defendant  in  error,  desiring  to  go 

from  Atchison  to  Mitchell,  Dakota  Territory,  applied  to  the 

defendant  at  Atchison  for  a  ticket  from  Atchison  to  Mitchell, 

and  was  by  the  agent  informed  of  the  price  of  a  ticket  or  fare 

between  said  points,  which  amount  the  plaintiff  paid,  and  was 

ns 
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given  a  ticket.  The  ticket  received  b/  the  plaintiff  was  what 
was  called  a  '^skeleton  ticket/'  with  coupons  attached,  giving 
the  names  of  the  different  roads  over  which  plaintiff  would 
travel  in  going  from  Atchison  to  Mitchell.  At  the  time  of 
receiving  said  ticket  the  agent  made  no  statement  of  the  con- 
tents of  the  ticket  to  the  plaintiff,  and  she  made  no  examina- 
tion of  the  ticket.  The  heading  of  the  ticket  contained  these 
words:  — 

"Special  limited  ticket.  Gkx>d  for  one  continuous  firstHslass 
passage,  when  [ ]  stamped  by  the  company's  agent,  sub- 
ject to  the  following  contract:  In  selling  this  ticket  for  pas- 
sage over  other  roads,  this  company  acts  only  as  agent,  and 
assumes  no  responsibility  beyond  its  own  Une.  None  of  the 
companies  represented  in  this  ticket  will  assume  any  liability 
on  baggage  except  for  wearing  apparel,  and  then  only  for  a 
sum  not  exceeding  one  hundred  dollars.'* 

Below  this  printed  matter  was  left  a  blank  space  for  the 
signature  of  the  purchaser,  and  also  for  a  witness.  Plaintiff 
was  Dot  required  to  and  did  not  sign  said  ticket,  and  it  was 
not  witnessed  or  signed  by  any  one.  No  reduction  of  fare 
was  made  by  reason  of  the  stipulation  contained  in  the  ticket 
This  ticket  was  for  a  passage,  first,  over  the  defendant's  road 
from  Atchison  to  Council  Bluffs;  from  Council  Bluffs,  over 
the  Chicago  and  Northwestern  railway  and  the  Sioux  City 
and  Pacific  railroad,  to  Sioux  City;  from  Sioux  City,  over 
the  Chicago,  Milwaukee,  and  St.  Paul  railway,  to  Mitchell, 
Dakota.  After  receiving  this  ticket,  the  plaintiff  presented  it 
to  the  baggage  agent  at  the  union  depot  at  Atchison,  and  with 
it  her  trunk  containing  the  usual  wearing  apparel  of  the  plain- 
tiffy  and  requested  that  the  same  be  checked,  which  was  done, 
and  she  received  a  check  for  the  transportation  of  said  trunk 
from  Atchison  to  Mitchell,  over  the  lines  named  in  said  ticket. 
Plaintiff  boarded  the  defendant's  train  at  Atchison,  and  de- 
fendant took  charge  of  and  placed  said  baggage  upon  the 
train,  and  the  same  was  transported  to  Council  Bluffs.  When 
it  arrived  there,  the  trunk  was,  by  the  defendant's  agents  in 
charge  of  the  train,  assisted  by  the  employees  of  the  union 
depot  at  Council  Bluffs,  unloaded  from  the  baggage-car  and 
placed  upon  a  truck,  for  the  purpose  of  being  transported  into 
the  depot.  The  defendant  had  also  received  as  baggage,  some- 
where between  Atchison  and  Council  Bluffs,  a  box  containing 
three  jugs  of  sulphuric  acid.  The  top  of  this  box  was  cov- 
ered with  a  cloth  only.    In  unloading  the  baggage  this  box 
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was  placed  on  the  top  of  the  truck  containing  the  trunk  of  the 
plaintiff,  and  in  this  condition  the  truck  was  rolled  into  the 
baggage-room  of  the  union  depot  by  the  employees  of  said  de- 
pot, and  in  removing  the  baggage  from  the  truck  they  first 
attempted  to  remove  the  box  containing  the  sulphuric  acid, 
and  the  contents  of  one  of  the  jugs  was  spilled  and  ran  over 
the  baggage  and  the  trunk  of  the  plaintiff;  the  acid  escaping 
by  reason  of  the  cork  having  been  eaten  up  or  destroyed  by 
the  acid,  and  the  trunk  and  its  contents  were  saturated  by  the 
acid,  and  all  of  its  contents  destroyed  or  burned  up,  save  and 
except  two  or  three  articles.  Plaintiff,  on  arriving  at  her  desti- 
nation, presented  her  check,  and  was  informed  that  her  trunk 
had  not  arrived;  whereupon  she  went  to  a  hotel  and  remained 
nine  days,  at  an  expense  of  $11.25,  waiting  for  her  trunk  to 
arrive.  Finding  that  it  did  not  come,  she  returned  to  Council 
Blufiis,  and  there  learned  of  the  destruction  of  the  baggage,  and 
the  articles  saved  therefrom  were  turned  over  to  her.  After- 
ward she  returned  to  Atchison,  and  commenced  this  action  for 
the  value  of  the  trunk  and  its  contents. 

The  first  objection  to  this  judgment  is,  that  the  court  had 
no  jurisdiction  of  the  defendant,  contending  that,  as  this  ac- 
tion was  brought  under  section  60  of  the  Code  of  Civil  Pro- 
cedure, it  (the  defendant)  did  not  come  within  the  provisions 
of  said  section,  under  the  fiekcts  shown  in  this  case.  The  evi- 
dence shows,  and  the  court  found,  that  the  defendant  ran  its 
train  over  its  main  line  in  Missouri,  and  at  Atchison  crossed 
the  bridge  owned  by  the  bridge  company  to  the  union  depot, 
over  the  tracks  owned  by  the  Union  Depot  Company,  wldch 
company  was  composed  of  seven  railroad  companies,  among 
which  was  the  defendant  Defendant  backed  its  train  over 
the  bridge  to  the  union  depot,  where  it  received  baggage  and 
passengers  for  transportation  over  its  line.  No  evidence  was 
shown  that  there  was  any  lease  by  which  the  defendant  ran 
its  trains  over  the  bridge  and  to  the  depot  at  Atchison.  Un- 
der this  evidence,  the  defendant  insists  that  it  cannot  be  sued 
in  the  county  of  Atchison,  for  the  reasoathat  it  does  not  lease, 
own,  or  control  any  line  of  road  in  the  city  of  Atchison.  The 
record  shows  that  this  action  was  brought  in  a  justice's  court, 
and  appealed  by  defendant  to  the  district  court,  where  the 
case  was  tried  upon  the  bill  of  particulars  as  filed  in  the  jus- 
tice's court  Nowhere  does  the  record  disclose  any  objections 
to  the  jurisdiction  of  the  court,  either  before  the  justice  of  the 
peace  or  the  district  court,  and  the  first  objection  made  to  the 
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jurisdiction  of  the  ooort  was  made  in  the  motion  tor  a  new 
trial.  This  seems  to  us  to  be  too  late  to  raise  that  question. 
If  the^  defendant  desired  to  challenge  the  jurisdiction  of  Htm 
court,  it  ought  to  have  done  so  at  an  earlier  period  in  the  his- 
tory of  this  case:  MiUer  v.  Bogart,  19  Kan.  117;  North  Mi9- 
Bouri  R.  R.  Co.  v.  Akers,  4  Id.  453;  Shueter  y.  Finan,  19  Id. 
114. 

The  second  reason  assigned  why  this  judgment  should  be 
reversed  or  modified  is,  that  the  ticket  issued  by  the  defend- 
ant, and  under  which  this  baggage  was  checked,  was  a  con- 
tract limiting  the  liability  of  the  defendant,  in  case  of  loss  of 
baggage,  to  one  hundred  dollars.  It  is,  perhaps,  true  that  the 
defendant  might,  by  a  special  contract,  limit  its  liability,  so 
as  not  to  be  responsible,  in  case  of  loss  of  baggage,  beyond  a 
given  sum,  provided  the  contract  was  a  reasonable  restriction. 
In  this  case  there  was  no  contract  on  the  part  of  the  plaintiff, 
and  no  knowledge  was  conveyed  to  her  of  any  intention  on 
the  part  of  the  defendant  to  limit  its  liability  save  and  except 
what  the  ticket  itself  contained;  and  this  was  not  read  or  its 
contents  made  known  to  the  plaintiff.  Can  this  be  called  an 
implied  contract?  We  think  that,  before  the  plaintiff  can  be 
bound  by  the  declarations  in  the  ticket  for  transportation  on 
a  passenger  train,  the  restrictions  or  limitations  sought  to  be 
made  must  be  known  to  her,  and  she  must  have  accepted  the 
ticket  with  a  full  knowledge  of  the  restrictions  contained 
therein.  This  ticket  contained  a  blank  for  the  signature  of 
the  purchaser,  and  that  signature  was  to  be  witnessed  by 
some  one.  This  was  not  done  in  this  case.  The  object  of 
that  blank  space  being  left  there  was,  doubtless,  that  the  at- 
tention of  a  purchaser  might  be  called  to  the  conditions  of  the 
ticket,  and  when  called  to  sign  it,  he  would  then  know  its 
oontents.  This  would  constitute  a  contract  between  them; 
but  without  it,  there  would  be  no  contract,  and  no  restriction 
or  limitation  of  the  liability  of  the  company.  The  ticket  is 
not  a  contract  of  itself;  it  is  simply  evidence  of  a  contract: 
LawBcm  on  Carriers,  sees.  106, 107.  Before  the  giving  of  this 
ticket,  there  was  nothing  said  between  the  parties  that  one 
was  to  limit  his  liability,  under  certain  conditions  or  circum- 
stances, and  consequently  the  ticket  could  not  be  evidence  of 
a  contract  that  did  not  exist.  Again,  where  a  person  pur- 
chases a  ticket,  he  does  not  expect  that  thereby  he  is  making 
a  contract  limiting  the  liability  of  the  railroad  company,  but 
simply  that  he  is  receiving  a  check  showing  that  the  fare  has 
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been  paid  over  the  line  to  the  place  of  destination,  wherever 
that  may  be:  Baltimore  etc.  R,  R.  Co,  v.  Campbell^  36  Ohio  8t. 
657;  88  Am.  Rep.  617;  Railroad  Co.  v.  Fraloffy  100  U.  8.  24; 
Atchison  etc.  R.  R.  Co.  y.  Roaeh^  85  Ean.  740;  67  Am.  Rep.  199, 
and  cases  there  cited. 

But  defendant  insists  that  this  baggage  was  not  destroyed 
or  injured  while  in  its  possession  or  under  its  control,  but  after 
it  had  been  transferred  to  the  employees  of  the  union  depot  at 
Council  Bluffs.  True,  the  baggage  was  in  the  union  depot 
when  it  was  destroyed,  but  it  was  there  in  the  same  condition 
that  it  was  left  or  placed  in  by  the  agents  of  the  defendant. 
Its  employees  had  placed  it  upon  the  truck,  and  after  it  was 
placed  there,  with  other  baggage,  nothing  was  done  to  it  by 
the  employees  of  the  Union  Depot  Company  to  cause  its  de- 
struction, but  it  was  destroyed  by  reason  of  improper  baggage 
having  been  placed  on  top  of  the  trunk,  which,  when  placed 
in  the  depot,  its  contents  were  spilled  over  the  baggage,  thus 
destroying  it.  Then  it  was  the  act  and  negligence  of  the  de- 
fendant that  caused  the  injury:  it  had  received  a  box  not  in 
condition  to  be  taken  as  baggage,  containing  a  jug  of  acid, 
which  was  liable  to  be  broken  and  its  contents  spilled  over  the 
baggage,  and  had  carelessly  and  negligently  placed  such  box 
on  the  trunk  of  the  plaintiff.  Without  passing  upon  the  ques- 
tion as  to  the  liability  of  the  defendant  had  the  baggage  been 
transferred  to  a  ocmnecting  line,  and  then  by  the  negligence  of 
the  employees  of  said  connecting  line  the  baggage  had  been 
lost,  we  hold  that  the  defendant,  by  its  negligence  and  care- 
lessness, caused  the  destruction  of  this  baggage,  and  is  liable 
therefor. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
ftflbmed. 

By  the  Coubt.    It  is  so  ordered. 


PUBOHASnt  OF  BaZLWAT  PaSSDI  OKE  TlCKXr  DOIB  HOT  BT  ITS  MSBS  Ao- 

CBRAVOS  aogqieace  in  and  bind  himself  to  all  terms  sad  oonditioBs  printed 
llMreony  in  absenoe  of  actual  knowledge  of  them:  JCsnl  ▼.  BaUHmorttic.  R.  R. 
Cbwy  4  Am.  St.  Bep.  539,  and  note. 

JmuBDionoH  OF  NoN-BisnoHTB  GiNBRALLT;  See  note  to  Motifwun  t.  8e^ 
mow,  76  Am.  Deo.  66&-671. 

CABBiXBfl'  OonraAor— Effiot  of  Words  "NonGn,"  "Railway  TIok- 
■n,"  "Baooaos-ohioks,"  kto.  — The  question  whether  a  common  oarrier 
may  hy  words  or  noiioee,  or  by  tickets  or  checks  witii  printed  oonditinns 
thereon,  make  a  contract  in  his  own  favor,  has  been  well  considered^  both  in 
the  notes  and  selected  oaies  in  the  American  Deciaions  and  Awi^<iM>  B«. 
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ports;  80  that  this  note  will  be  merely  en  addenda  thereto,  embodying  eome 
of  the  roost  recent  decisions.  With  reference  to  baggage  there  is  one  deter- 
mining principle,  and  that  has  been  stated  as  follows:  "It  has  been  aettled 
for  a  considerable  time  that  the  baggage  of  a  passenger  intmated  to  one  whose 
bnsinesi  it  is  to  transport  persons  and  their  bagjptge,  and  with  whom  the 
owner  has  embarked,  is  nnder  the  same  protection  as  the  goods  which  are  in- 
tmsted  to  a  common  carrier  of  goods  ":  Merrill  ▼.  OrirmeU,  30  N.  Y.  694,  609. 
The  rule  is  simplified  in  Wilson  v.  CheaapeaJoB  eCc  R.  R.  Cb.,  21  Gratt  66^ 
C64,  to  the  statement  that  carriers  of  passengers  are  liable  for  their  ordinary 
baggage  as  common  earners,  and  that  no  distinotion  exists  whether  the  pea- 
senger  is  traveling  with  his  baggage  or  it  is  earned  withont  him. 

Common-law  Liabiutt  ov  Cabrubs  ov  Goods  mat  vot  bi  Ldhisd 
BT  A  General  NoncB.  Notwithstanding  some  decisions  to  the  contrary, 
it  may  be  stated  as  a  general  role,  established  by  a  great  weight  of  Amerioan 
authority,  that  a  conmion  carrier  cannot  lindt  his  common-law  liability  by 
any  general  notice:  Dorr  ▼.  New  Jeney  Sieam  Nagiffothm  Co.,  11  K.  Y.  4S6$ 
62  Am.  Deo.  125,  and  note  129;  Kmballr.  RtUkmdeic  R,  R.  Co.,  26  Vt  247; 
62  Am.  Dec.  667;  Steele  v.  Toumaend,  37  Ala.  247;  79  Am.  Dec  49;  Jwdaom 
V.  Weetem  R.  R,  Co.,  6  Allen,  486;  83  Am.  Deo.  646;  BlumetUhal  ▼.  Bram- 
erd,  38  Vt  402;  91  Am.  Dec.  349,  and  note  862.  While  this  mle  has  nc* 
perhaps  been  stated  in  this  exact  Conn  in  some  of  the  caaas^  yet  the  aamo 
conclnsion  has  been  arrived  at  in  those  eaica,  and  many  deciaioos  have  even 
gone  to  a  greater  extent.  In  Geoigia,  it  is  declared  that  a  carrier  cannot 
limit  his  liability  by  any  act  of  his  own  to  which  the  shipper  does  not  con- 
sent: WaUaee  v.  MatOeioB,  39  Ga.  617;  99  Am.  Deo.  473,  and  note  479. 
Therefore  a  danse  inserted  in  a  biU  of  lading  by  snch  canier  does  not  oper- 
ate as  a  limitation  of  his  liability  where  snch  restriction  is  not  agreed  to  by 
the  shipper:  Central  R.  R.  Co.  v.  Dwighi  Jlffg.  Co.,  75  Ga.  609;  and  it  is  held 
in  several  oases  that  a  common  carrier  may  not  exempt  himself  from  liability 
by  notice,  or  by  worda  on  a  railway  ticket  or  baggage-check,  whether  brought 
home  to  the  owner  or  not:  Oole  v.  Oocdwin,  19  Wend.  261;  32  Am.  Dec  470^ 
and  note  496;  Dorr  v.  NemJeroey  Steam  Navigation  Co.,  11  N.  Y.  486,  480; 
Bhswmy.  Dodd,  43  Jd.  2M;  ffoUisterY.  Nowlen,  19  Wend.  234;  New  Jeraeg 
Steam  Namgathn  Co.  v.  Merehanta*  Bank,  6  How.  344;  Perhuu  v.  New  Torh 
Cent.  R.  R.  Co.,  24  N.  Y.  196;  Baltimore  etc  R.  R.  Co.  v.  Camj^ibea,  36  Ohio 
8t.  647;  88  Am.  Bep.  617;  Rawwn  v.  Penntyhamia  R.  R.  Co.,  48  N.  Y.  212; 
8  Am.  Rep.  543;  Bhtmentkai  v.  Braimrd,  38  Vt.  402;  91  Am.  Dec  349,  and 
note  363;  bnt  see  WiUon  v.  Ckeaapeahe  etc.  R.  R  Co.,.  21  Gratt.  654,  672; 
Logan  v.  Ponehariram  R.  R.  Co.,  11  Rob.  24;  43  Am.  Dec  199.  It  is  declared 
in  Massachnsetts  that  the  assent  to  a  restriction  on  the  liability  of  a  common 
carrier,  created  by  notice^  is  not  to  be  inferred  from  the  mere  fact  that 
knowledge  of  sncli  notice  on  the  part  of  an  owner  or  consignor  is  shown. 
The  evidence  must  show  that  the  terms  were  adopted  as  the  contract  between 
the  parties:  BwJtland  T.  Adams  Expreae  Co.,  97  Mass.  124;  93  Am.  Dec.  6^ 
and  note  73.  So  the  taking  of  a  receipt  from  a  carrier  of  goods  is  otIj  prima 
facie  evidenoe  of  an  aooeptanoe  of  its  terms  reetricting  liability  for  goods  to 
be  carried;  and  it  may  be  shown  by  parol  that  snch  receipt  was  never  ac- 
cepted by  the  shipper  as  a  binding  contract  for  the  purpose  of  limiting  such 
liabOity:  Strolm  v.  DetroU  etcRR.  Co.,  21  Wis.  554;  Weatem  Tranait  Co.  v. 
HoMag,  19  lU.  App.  607.  Nor  is  the  assent  of  a  shipper  to  the  limitationa 
in  a  bill  of  lading  neoessarily  to  be  presumed  from  acceptance  of  the  bill: 
Adama  Sxpreaa  Company  v.  Stdtanara,  61  lU.  184;  14  Am.  Rep.  67;  bat  aee 
JiteeU  V.  Twanami.  37  Ala.  247;  79  Am.  Dec  48^  endnote  67;  McMXOBm  ▼. 
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S.  ^.  <ft  /.  i?.  i?.  Co,,  16  Mich.  79;  93  Am.  Dec.  208.  So  a  notice  contuaed  in 
»  camer't  bill  of  freight  tariff  and  receipt,  "that  all  goods  and  merchandiM 
will  be  at  the  risk  of  the  owners  while  in  the  storehouses  of  the  oampany,** 
will  not  prevent  the  carrier's  liability  for  loss  of  goods;  and  a  notice  on  the 
back  of  a  receipt  forms  no  part  of  the  contract,  it  need  not  be  set  ont  in  the 
declaration,  and  omitting  to  do  so  is  not  a  variance.  A  receipt  is  only  prima 
/ade  evidence  that  consignor  assented  to  conditions,  and  may  be  contra- 
dicted by  parol  evidence:  Western  Tramp,  Co,  v.  NewhaU,  2i  UL  466;  76 
Am.  Dec  760,  and  note  776;  Blumenthal  v.  Brainerd,  38  Vt.  402;  91  Am. 
Dec  349;  BtnAn  v.  Detrwi  ete.  R.  R  Co,,  21  Wis.  654;  94  Am.  Dec.  664. 
Again,  a  notice  that  baggage  wonld  be  at  the  risk  of  the  owner,  printed  and 
placarded  at  the  public  offices  of  a  stage  company,  will  not  limit  its  liability 
as  a  common  carrier:  EoUuter  v.  Nawkn,  19  Wend.  234;  32  Am.  Deo.  466, 
and  note  468.  Nor  is  the  fact  that  a  notice,  limiting  a  railroad  oompany*! 
liability  for  carrying  baggage,  is  printed  on  the  face  of  the  ticket^  of  any 
effect:  Raiwtm  v.  PtnaMyloanla  R,  R.  Co,,  48  N.  Y.  212;  Bloamm  v.  Dodd,  43 
Id.  264.  So  notice  upon  a  Pullman  sleeping-car  ticket,  printed  upon  its  face, 
that  "wearing  apparel  or  baggage  plaoed  in  the  car  will  be  entirely  at  the 
ffisk  af  the  owners,"  does  not  relieve  the  company  from  liability  for  the  lost 
of  baggage  left  wiUi  the  porter  of  the  sleeping-car,  and  such  ticket  can  have 
no  bearing  upon  a  case  where  the  suit  is  against  the  railroad  company  alone^ 
further  than  the  fact  that  the  sleeping-car  was  part  of  defendant's  train,  and 
a  contract  with  the  sleeping-car  company  does  not  relieve  the  railroad  com* 
pany:  LoniaviUe  etc,  R.  R,  Co,  v.  Kattadierger,  16  Lea,  380;  67  Am.  Bep.  232: 
Nor  does  the  law  raise  any  presumption  that  a  passenger  on  a  railroad  hai 
read  a  notice  limiting  the  company's  liability  for  baggage  from  the  fact  that 
inch  notice  is  printed  on  the  back  of  a  check  delivered  to  the  passenger, 
which  check  has  on  its  &oe  the  words  "  Look  on  the  back,"  nor  from  the  &oft 
that  such  notice  is  printed  on  a  placard  potted  in  the  car,  and  containing 
other  notices  which  the  passenger  has  read:  MaXone  v.  BotiUm  tie,  R.  R.  Cb., 
12  Gray,  388;  74  Am.  Dec.  698.  But  the  ease  of  Brown  v.  Baatem  R,  R,  Ok, 
11  Cush.  97,  98,  makes  a  distinction  between  limitations  stated  on  the  face 
of  the  ticket  and  thoee  printed  on  its  back,  "and  detached  from  what  ordi- 
narily contains  all  that  is  material  to  the  passenger."  There  would  not  seeniy 
however,  to  be  veiy  great  force  in  this^  in  view  of  the  law  hereinafter  stated, 
that  actual  notice  is  required  to  bind  the  passenger  with  knowledge  of  the 
terms  intended  to  be  imposed.  It  was  further  argued  in  Brown  v.  EoBUrm 
R,  R,  Co,,  11  Gush.  97,  98,  that  "a  mere  passenger  ticket*  in  the  form  in  gen* 
enl  use,  would  not  naturally  induoe  to  the  minute  reading  of  its  contents." 
So  it  is  held  in  Indiana  that  where  a  passenger  upon  a  railroad  train  de- 
livered his  baggage  to  the  company  to  be  transported  to  his  destination,  and 
received  a  baggage-check  in  return,  upon  which  was  stamped  a  notice  thai 
in  consideration  of  free  carriage  the  company's  liability  in  ease  of  loss  of  the 
baggage  was  limited  to  one  hundred  dollars,  such  notioe  does  not  exempt  tbt 
eompany  from  liability  above  that  amount  in  case  the  baggage  is  lost:  /mtttm- 
cpoHa  etc  R,  R.  Co,  v.  Cox,  29  Ind.  360;  96  Am.  Dec  640.  To  substantially 
the  same  effect  is  the  case  of  Nevim  v.  Bay  State,  4  Bosw.  226,  where  it  waa 
determined  that  where  a  railroad  ticket  limited  the  amount  of  baggage  which 
a  passenger  would  be  permitted  to  carry  to  a  sum  not  to  exceed  one  hundred 
dollars  in  value,  and  providing  that  a  certain  additional  sum  should  be  paid 
for  baggage  carried  which  exceeded  that  valuation,  such  restriction  would 
not  prevent  a  passenger  from  recovering  the  value  of  a  trunk  which  he  had 
lost^  and  the  value  of  so  much  ol  its  contents  as  wonld  oome  within  what  i» 
AM.  0r.  Bxp.,  Vol.  Y.— # 
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generally  known  as  traTelen'  baggage,  and  which  waa  reasonable  hi  qnaati^ 
and  yaJne,  althoagh  nothing  extra  was  paid  for  the  excess  over  one  hundred 
doLUrs  in  valae.  So  a  mere  notice  in  a  bill  of  lading  is  not  aofficient:  Cfeorgia 
B,  R.  Co,  ▼.  Oann^  68  Ga.  350.  Kor  is  any  notice  given  by  pnblication: 
Southern  Expreaa  Co.  ▼.  Purcell,  37  Id.  103;  92  Am.  Dec  63.  Kor  a  memo- 
randum on  a  card  or  ticket  delivered  on  receiving  goods  for  transportation: 
Prentice  ▼.  Decker,  49  Barb.  21.  Nor  is  a  general  notice  evidence  of  a  ooop 
tract  limiting  the  canier^s  liability:  BkimeiUhaly,  Brainerd,  88  Vt.  402;  91 
Am.  Deo.  349,  and  note  863.  Nor  does  such  general  notice  create  a  presomp- 
tion  of  an  implied  contract  not  to  hold  the  carrier  liable  for  baggage:  HolUe- 
Ut  v.  Nowlen,  19  Wend.  234;  82  Am.  Dec.  455.  Nor  may  the  carrier  limit  its 
liability  by  usage  estabUshed'by  itself:  BvamMe  etc  R,  R*  Co,  v.  Toung^  28 
Ind.  516.  Nor  is  knowledge  of  the  limitation  conveyed  by  a  notioe  posted 
up  in  the  company's  cars,  disclaiming  responsibility  for  personal  property 
left  in  the  berths  of  a  sleeping-car;  and  where  a  passenger  occupying  a  berth 
therein  loses  personal  property  by  theft^  through  want  of  reasonable  care  faj 
the  company,  recovery  may  be  had  from  it  for  snch  loss:  LeteU  v.  New  ToHk 
Sleeping  Car  Co,^  143  Mass.  267;  and  stage-coach  proprietors  are  hiduded  in 
the  role  that  common  carriers  may  not  limit  their  liability  by  a  general  no* 
tioe  that  passengers'  baggage  is  at  their  own  risk:  HdQiater  v.  Ncwlen,  19 
Wend.  284:  Jonee  v.  Voorheee,  lOOhio^  146;  Coler.  Ooodwkh  19  Wend.  251| 
Pcwdl  V.  Myere,  26  Id.  691. 

The  general  rule,  then,  is,  in  brie(  that  a  eommon  carrier  cannot^  by  mere 
dedazations,  stipulations,  or  notices^  upon  a  ticket  or  oheck,  or  otherwise  by 
a  mere  general  notice^  limit  his  liabOitys  €feorgia  R,  R.Oo.r.  Cfemn,  68  Ga. 
850;  WUeon  v.  Cheeapeaie  etc.  R.  R,  Co.,  21  Gratt  664^  672;  Stoiy  on  Con- 
tracts, sec.  761;  Bank  f^ Kentucky  r.  Adanm  Beprem  Co.,  93  U.  8. 174;  Anae> 
eilb  etcR.R.Co.yr.  Timng,  28  Ind.  516;  HMder  v.  Nomlen,  19  Wend.  234; 
82  Am.  Dec.  466^  and  note  468;  Logan  v.  PanAartraiin  R.  R.  Co.,  11  BoU 
S4;  43  Am.  Dec  199;  SomOem  Bxpreee  Co.  t.  PunxO,  87  Ga.  108;  92  Am. 
Dec.  63^  and  note;  SoiUhem  Bxpreee  Co,  v.  Newby,  86  Ga.  635;  91  Am.  Deou 
783.    Notwithstanding  the  reason  and  Justice  of  the  role^  and  the  array  of 
Boond  authorities  supporting  it,  the  Pennsylvania  cases,  by  an  unhrdcen 
line  of  decisions,  hold,  as  is  declared  in  Leiig  r.  CMer,  8  Fa.  8t  479,  49 
Am.  Deo.  633^  and  note  638^  that  a  oanier  may  limit  his  liability  by  notioe 
to  passengers  that  the  baggage  is  at  their  own  risk.    The  coort^  however, 
in  deciding  this  follows  Bingham  v.  Rogere,  6  Watts  &  8.  496^  and  says, 
referring  to  cases  contra:  ''Were  the  question  an  open  one  in  Pennsyl- 
▼ania,  I  should  for  one  unhesitatingly  follow  them  in  repudiating  a  prin- 
e^e  which  places  the  bailor  absolutely  at  the  mercy  of  the  carrier,  whom, 
in  a  vast  majority  of  instances,  he  cannot  but  choose  to  employ ";  and  in 
PainggUfania  R.  R.  Co.  v.  Schwarttenberger,  46  Pa.  8t.  208^  the  mle  is  given 
that  a  notioe  upon  a  through-ticket  limiting  liability  for  baggage  beyond 
ha  own  line  is  binding  on  the  purchaser.    The  case  of  PenrntigUmda  R.R.C0. 
T.  Rahrdant  119  Id.  577,  4  Am.  8t  Bep.  670^  foQows  the  doctrine  eariy 
established  in  that  state^  and  it  was  said  by  the  court  in  that  case  that  it  was 
"  too  late  to  deny  that  in  Pennsylvania  a  eommon  carrier  may  limit  his 
liability  by  special  contract.    In  Atmood  v.  ReUomce  Tramap.  Co.,  9  Watts^ 
87,  34  Am.  Dec.  603,  Gibson,  0.  J.,  recognised  the  mle  as  weU  established, 
although  expressing  grave  doubts  of  its  wisdom.    In  Laing  v.  CMer,  S 
Pa»  St  479,  49  Am.  Deo.  633,  this  ooort  again  gave  its  assent  to  the  rulei 
while  Bell,  J.,  by  whom  the  opinion  was  delivered,  expfesecJ  his  sympathy 
with  the  doubt  of  Chief  Justice  Gibson.    The  same  mle  has  been  held  in 
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Bumy  later  easM;  among  which  are  PoweK  v.  Pemuylvania  H.  R,  Co.,  32  Pa, 
St  414;  76  Am.  Deo.  664;  Am.  Bx,  Co.  ▼.  Land^,  56  Pa.  St.  140;  PemtyU 
waida  R.  R,  Co.  ▼.  Milier,  87  Id.  395;  Adams  Ex.  Co.  v.  SharyUss,  77  Id.  617| 
O^fde  V.  Hvbbardy  88  Id.  358."  Though  there  is  a  Pennaylvania  case  which 
limits  the  role  aa  follows:  the  carrier  may  by  a  general  notice,  clear  and 
explicit  in  its  terms,  limit  his  liability,  provided  the  other  party  has  fall 
information  of  the  terms  of  limitation  and  the  effect  thereof  (Camden  ete. 
B.  R.  Co.  y.  Balda^f,  16  Pa.  8t.  67),  yet  printing  such  restrictions  as  to 
liability  upon  the  ticket^  check,  ov  notice  in  smaller  letters  than  those  which 
state  tiie  general  object  of  sach  ticket^  etc,  does  not  amount  to  actual 
noiioe:  Vemer  v.  SweUur,  32  Id.  206.  In  Steen  r.  Lhierpool,  21.  F.,  A  P. 
Sieamikip  Co.,  57  N.  Y.  1,  6,  16  Am.  Bep.  453,  and  note  467»  the  plaintiff 
purchased  a  passage  to  Europe,  which  was  evidenced  by  a  written  engage* 
ment  signed  by  her;  this  paper  provided  that  a  certain  amount  of  luggage 
should  be  allowed  each  passenger  free  of  charge,  and  that  in  ecnaideratioii 
thereof  the  company  were  not  to  be  held  liable  for  loss  or  damage  to  the 
same  unless  it  should  be  "proven  to  have  occurred  from  gross  negligence 
of  said  company  ot  their  servants'*;  and  the  recovery  was  limited  in  any 
event  to  the  sum  of  fifty  dollars^  "unless  a  bill  of  lading  or  a  receipt  be 
signed  therefor*  specifying  tiie  articles  and  their  respective  values**;  and 
the  restrictions  were  printed  in  smaller  type  than  the  rest  of  the  agree- 
ment^  but  were  "  all  printed  on  one  side  of  the  paper,  and  all  the  printed 
matter  preceded  the  signature  of  the  agent  of  the  defendant."  The  court 
said:  "That  the  plaintiff  herself  never  read  the  paper  is  of  no  moment. 
The  arrangement  was  made  by  her  agent*  who  must  be  presumed  to  have 
acquainted  himself  with  the  terms  of  the  engagement  which  the  def endaaft 
awented  to.  Looking  to  the  course  of  business,  the  court  may  take  notice 
that  aa  engegement  for  a  voyage  across  the  ocean  is  a  matter  of  mors  delib- 
eraticn  and  attention  than  buying  a  railroad  ticket  or  taking  an  express  com* 
peayVi  receipt  for  baggage  or  for  l^reight.  There  is,  therefore^  no  room  in 
such  a  ease  for  the  suggestion  that  the  par^  is  surprised  into  a  contrad 
when  he  supposes  himself  only  to  be  taking  a  token  indicative  of  his  right** 
and  the  paper  was  declared  to  be  a  contract  between  the  parties  limiting 
tiie  eompany's  lisbility,  and  this  ease  goes  also  to  the  extent  of  deciding  thai 
in  the  absence  of  fraud,  concealment*  or  improper  practice,  the  legal  pre- 
somptuA  is,  that  stipulations  limiting  the  common-law  liability  of  common 
eaniers  contained  in  a  passenger's  ticket  are  known  to  the  party  receiving  it. 

Tbb  Knm  of  Konci  does  not  change  the  rule  above  given*  since  there  ia 
no  distinotion  between  notice  in  newspapers  or  by  handbillB  and  notice  printed 
en  back  of  carrierVi  reoeipi  or  elsewhere;  for  wherever  it  may  be  found  it  ia 
Imt  notice:  Weaiem  Trmup.  Co.  v.  Net^ktO,  24  EL  466;  76  Am.  Bee  760^ 
and  note  776. 

PaflDNOXB  TiOKnB  OR  Ghigks  abb  Mbbs  YoiraHBBB.  -^PMsenger  tickets 
must  be  held  to  be  rather  vouchers  or  evidences  that  fare  has  been  paid  by 
the  holders  than  oonlraots  regulating  the  ccpditions  of  passage.  "The  party 
leosifiug  a  ticket  might  well  suppose  it  waa  a  mere  check  signifying  that  the 
party  had  paid  his  passage  to  the  place  indicated  on  his  ticket":  Btwm  v. 
Modem  R.  B.  Ok,  11  Cash.  1^7,  08;  ireebur.  Ba^  State,  A  Bogw.  225;  QtMbg 
T.  VamdeHdH,  17  K.  Y.  306;  BalUmart  ami  Oho  B.  B.  Co.  v.  Ocm^^bOl,  86 
Ohio  St  647;  88  Am.  Bep.  617*  618;  and  the  same  rule  appliea  to  bagg^ige. 
flheekat  flee  cases  imISl 

Mwwmn  or  Aotixal  Kbowuedob  or  Tkbmb  or  Nonoa*  bio.*  bt  Pabbhobb 
— Notwithstanding  the  rule  above  given*  it  is  said  In  Bremm  v* 
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Ecuiem  It.  R.  Co,,  11  CiuIl  97,  98,  wbieh  was  decided  in  18S3,  that  ''tlia 
doctriiM  is  nerertheleM  grmdnally  being  inoorpor«ted  into  the  JQiteprndenoe 
of  the  timet  that  each  limitations  may,  under  proper  qualificatione  and  aaf o- 
gnardfl  for  eecoring  dae  notice  to  the  traveler,  or  the  party  for  whom  tha 
goods  are  to  be  transported,  be  held  operatiTO  and  binding  upon  the  parties  **; 
citing  Bingham  v.  Ifoffen,  6  Watts  &  a  495;  Lamg  v.  Colder,  8  Pa.  St  484; 
Swindler  v.  HUUard,  2  Rich.  286.  8o  it  has  been  held  that  there  mnst  be 
actoal  notice,  or  circnmstances  sach  as  that  the  failure  to  read  was  cansed  by 
the  actual  negligence  of  the  passenger,  in  order  to  make  binding  a  limitation 
on  a  ticket  restricting  carrier's  liability  for  loss  of  baggage:  McmriU  ▼.  Nem 
York  etc.  E.  R.  Co,,  23  Fed.  Rep.  765;  but  general  words  are  not  sufficient 
in  a  shipping  contract;  the  intent  must  be  so  clearly  expressed  as  that  it  can- 
not be  misunderstood:  NichoUu  ▼.  Nem  York  etc.  E.  B.  Co.,  89  N.  T.  370| 
and  it  is  held  in  Massachusetts  that  oonunon  oarriers  may  restrict  their  oom- 
mon-law  liability  as  insurers  by  notice  brouf^t  home  to  the  owner  of  goods 
before  or  at  the  time  of  delivery  to  them,  if  such  notice  be  assented  to^  either 
expressly  or  impliedly,  by  the  owner,  if  assent  is  dear  and  uneqviTocal:  Jmd^ 
sofiT.  WealemB.  B.  Co.,  6  Allen,  486;  83  Am.  Deo.  646;  Bamefw.  Earria^  4 
Ear.  &  J.  817;  BwHandY.  Adame  Ex.  Co.,  97  Mass.  124;  93  Aul  Dee.  68^ 
and  note  73;  FUlelnxwn  ▼.  Cfrcmd  Trunk  ^y  Co.,  65  Me.  462;  92  Am.  Dee. 
606;  Cooper  ▼.  Berry,  21  Ga.  526;  68  Am.  Dec  468.  So  in  Kentucky,  a 
publio  notice  given  by  a  common  carrier,  and  brought  home  to  the  knofid* 
odge  of  the  shipper,  enters  into  the  contract  of  afMghtment  so  &r  as  tho 
earner  has  tiie  right  to  impose  such  term%  either  by  express  or  Implied  oob- 
tracti  not^  however,  inconsistent  with  the  express  eontnusti  and  such  notioe 
will  be  considered  in  construing  the  contract  when  its  terms  do  not  oonflict 
with  the  express  undertaking:  Omdorff  ▼.  Adame  JBb.  Co.,  8  Bush,  194;  96 
Am.  Dec.  207,  and  note  211.  So  where  the  terms  of  the  notice  are  clear  and 
explicit,  and  the  passenger  is  proven  to  have  had  actual  knowledge  thereol^ 
it  will  be  deemed  binding  on  him,  but  where  the  passenger  was  unable  te 
understand  tiie  English  limguage^  it  was  decided  that  a  general  notioe  could 
not  affsct  him:  Ccmden  and  Amboy  B.  B.  Co.  v.  BakUn^,  16  Pb.  St  67.  But 
such  notice,  in  order  to  be  availing,  must  also  be  actual,  cr  such  as  nay  be 
implied  from  the  circumstances,  or  it  should  be  brought  to  the  knowledge  of 
the  passenger  at  least  *'  in  time  to  leave  the  car,  and  have  his  baggage  re- 
moved, before  the  train  leaves  ":  WiUon  v.  CkeeapeakB  etG.B.B.  Co,,  21  Gratt 
654,  676;  Story  on  Contracts,  sec.  761;  see  also  Bcuo&on  v.  PenmyUfania  B.  B. 
Co.,  48  K.  Y.  212;  i?2oMom  v.  Dodtf,  43  Id.  264.  And  it  is  said  in  Kew  York 
that  if  the  passenger's  attention  is  called  to  the  notice  limiting  the  weight 
and  value  of  his  baggage  by  the  ticket  agent  at  the  time  of  its  purchase,  or 
it  is  otherwise  shown  that  he  was  aware  of  the  notice  at  that  time^  he  will  be 
presumed  to  have  assented  to  its  terms,  in  the  absence  of  any  objection 
thereto  on  his  part:  Rawson  v.  Pennsylvania  B.  B.  Co,,  48  N.  Y.  212;  8  Am. 
Bep.  643;  Bheewav,  Dodd,  43  N.  Y.  264.  The  caseof  BailroadCo.Y.  Fralqf, 
100  U.  S.  24,  is  one  in  which  the  rule  was  laid  down  that  there  might  be  a 
limitation  of  liability  in  favor  of  the  carrier,  but  the  proviso  made  by  the 
court,  when  stating  the  mlo,  was,  that  such  restriction  idiould  be  reasonable; 
that  it  should  have  been  brought  to  the  actual  knowledge  of  the  passenger, 
and  should  not  be  inconsistent  with  the  duties  of  such  carrier  to  the  public, 
nor  with  any  statute;  and  that  the  carrier  might  provide  that  where  baggage 
exceeded  a  fixed  amount  in  value  there  should  be  paid  an  additional  com- 
pensation proportiooed  to  the  risk,  and  might  rightfully  require  as  a  condi- 
tion precedent  to  any  contract  for  the  transportation  of  bagg^ige  information 
from  the  passenger  as  to  its  valiiA. 
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Oabrieb's  Liabilitt  mat  bs  Ldttted  bt  Ezpbsss  Contract.  —  Oataid* 
of  implied  contracts  above  noticed,  ansing  from  bringing  actual  knowledge  of 
the  restriction  or  condition  songht  to  be  imposed  home  to  the  passenger  or 
shipper,  there  is  no  doubt  but  that  the  general  liability  of  a  oommon  carrier 
may  be  restricted  or  diminished  by  express  or  special  contract  to  which  the 
passenger  or  shipper  has  assented:  BlumerUhal  v.  Brainerd,  2S  Vt»  402;  91  Am. 
Dec  349,  and  note  363;  Parson  v.  MorUeath,  13  Barb.  653;  WeUr.  New  York 
Cent.  R.  R,  Co,,  24  N.  Y.  181;  Southern  Eacpreaa  Co,  t.  Ketd^,  36  Ga.  635; 
91  Am.  Dec.  783;  Atwood  v.  Reliance  etc  Co,,  9  Watts,  87;  Bingham  v.  Rogers, 
6  Watts  &  S.  495;  Hart  v.  Penwtylvama  R.  R.  Co,,  112  U.  S.  331,  338;  Ex- 
prese  Co,  v.  CaldvoeU,  21  Wall.  267;  Cooper  v.  Berry,  21  Oa.  526;  68  Am.  Dec 
468;  Thayer  v.  St  Louis  R,  R.  Co,,  22  Ind.  26;  85  Am.  Dec  409,  and  note 
412;  Georgia  R.  R,  Co,  v.  Oann,  68  Ga.  350;  Dorrr,  New  Jersey  Steam  Nap, 
Co,,  11  N.  Y.  485,  492;  Farmers'  etc  Bank  v.  Champlain  Transportation  Co,, 
23  Vt.  186;  Western  Transportation  Co,  ▼.  NewhaU,  24  HL  466;  76  Am.  Dec 
7(K>»  and  note  775;  Ch-aham  v.  Davis,  4  Ohio  St.  362;  62  Am.  Dec  285,  and 
note  S94;  Roberts  v.  Riley,  15  La.  Ann.  103;  77  Am.  Dec  83;  Southern  Bay 
press  Co,  t.  PureeH,  37  Ga.  103;  92  Am.  Dec  53,  and  note  56;  Oraee  ▼.  Adam^ 
100  Mass.  605;  97  Am.  Dec  117;  Mobile  etc  R,  R.  Co,  r,  HopHns,  41  Ala. 
486;  94  Am.  Dec.  607;  Indianapolis  etc  R,  R,  Co,  v.  Cox,  29  Ind.  360;  95 
Am.  Dec  640;  McFadden  v.  Missouri  Pacific  R.  R,  Co,,  92  Mo.  343;  1  Am. 
St.  Rep.  721.  Although  this  rule  is  less  broadly  stated  in  Smiith  ▼.  New 
York  etc  R,  R,,2d  Barb.  132,  where  it  is  said  that  there  may  be  a  restric- 
tion to  a  limited  degree  The  contract  must  also  be  dear  and  specific:  Id.; 
and  must  be  fairly  and  understandingly  made:  McFadden  t.  Missouri  Pa^fie 
R,  R,  Co.,  92  Mc  843;  1  Am.  St.  Rep.  721;  and  if  both  parties  have  a  fair 
opportunity  to  understand  the  terms  of  the  contract  entered  into,  they  are 
bound  by  it:  Wallace  v.  Matthews,  39  Ga.  617;  99  Am.  Dec  473,  and  note  479. 
Or  if  the  limitations  on  a  check  or  ticket  are  brought  to  a  passenger's  notice, 
and  he  agrees  to  such  limitation,  it  then  becomes  binding:  Baltimore  etc  R,  R, 
Co,  ▼.  CampbeU,  36  Ohio  St.  647;  38  Am.  Rep.  617.  But  it  is  held  that  the 
assent  must  be  in  express  terms:  Western  Transp.  Co,  v.  NewhaU,  24  HI. 
466;  but  see  Logan  ▼.  Ponchartram  R,  R,  Co,,  11  Rob.  24;  43  Am.  Dec  199. 
It  has  been  decided  that  a  bill  of  lading  given  by  a  earner  on  receipt  of  goods^ 
and  accepted  by  a  shipper,  is  a  special  contract:  Steele  ▼.  Townsend,  37  Ala. 
247;  79  Am.  Dec  49,  and  note  57;  McMillan  ▼.  S,  AN,  I,  R,  R.  Co,,  16 Mich. 
79;  93  Am.  Dec  208,  and  note  227;  Orace  v.  Adams,  100  Mass.  605;  97  Am. 
Dec  117;  but  see  Adams  Express  Co,  ▼.  Stettaners,  61  DL  184. 

LUOTATION  OF  CAUtnCB's  LlABILITT  MUST    BS  REASONABLE. — The  limi- 

tation  of  a  oonmion  carrier's  liability  by  express  contract  must  be  reasonable 
in  itself  and  not  such  as  to  operate  as  a  snare  or  fraud  upon  the  public;  most 
be  fully  understood  by  the  other  party,  and  clearly  proved:  Adams  Express 
Co,  V.  Nock,  2  Duvall,  562;  87  Am.  Dec  510;  Baltimore  and  Ohio  R,  R,  v. 
Rathhone,  1 W.  Va.  87;  88  Am.  Dec.  664;  AdamsExpress  Co.  v.  Reagan,  29  Ind. 
21;  92  Am.  Dec.  332,  and  note  336.  Therefore  the  condition  that  the  carrier 
should  not  be  liable  for  loss,  unless  a  claim  therefor  should  be  presented  within 
thirty  days  from  the  date  of  the  receipt,  was  declared  to  be  unreasonable  and 
void,  in  a  contract  to  carry  a  package  from  Indiana  to  Georgiat  during 
the  war,  and  when  transportation  was  much  interrupted:  Adams  Express  Co* 
V.  Reagan,  29  Ind.  21;  92  Am.  Dec.  332,  and  note  336.  But  a  railroad  com- 
peay,  as  common  carrier  of  animals,  may  by  contract  limit  its  liability  for 
loasb  by  stipulating  that  a  shipper  shall  not  maintain  an  action  against  it  for 
damage  after  forty  days  shall  have  elapsed  from  the  time  when  the  cause  of 
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ActioQ  arose,  though  sach  time  is  shorter  tfasn  that  named  in  the  statote  of 
limitations.  Such  contract  is  valid  if  founded  npon  sofBcient  0Gii8ideratifln» 
and  reasonable  in  its  terms:  (?K{^e<e.i?.i2.Cx  t.  Trawidk,  68  Tex.  314;  2  Am. 
8L  Rep.  494.  So  the  carrier  may  provide  that  he  shall  only  be  liable  for 
damage  or  loss  while  the  goods  are  in  his  own  custody:  Weinberg  t.  Alb^ 
marie  etc.  R.  E.  Co.,  91  N.  C.  31;  and  there  may  be  a  contract  which  will  ex- 
empt the  carrier  for  liability  for  loss  of  a  special  class  of  goods,  as  jewelry, 
unless  its  Tslne  be  stated  and  extra  freight  paid:  The  Bermuda^  23  Blatcbf. 
664. 

EXBMFnON   FROM  LlABlLTT  lOB  KBOUOSroa  BT  "SCTJOE,   EIC— PqUiO 

policy  forbids  that  a  common  carrier  ahoold  be  allowed  to  contract  for  ex« 
emption  from  liability  for  damage  occasioned  by  the  negligence,  willfnl  de- 
fault, or  tort  of  himself  or  his  servants:  MobOe  de.  B.  B,  Co.  v.  Hopkina,  41 
Ala.  486;  94  Am.  Dec.  607;  Pemu^lvcuda  B.  B.  Co.  v.  Bahrdom,  119  Fa.  8t 
677;  4  Am.  St.  Rep.  670;  Pennaylffatda  B,  B.  Co.  v.  MUkr,  87  Pa.  St.  896; 
Baltimore  etc  B.  B.  Co.  v.  Sheeb,  3  W.  Va.  656;  CarroU  v.  Muaouri  Padfin 
B'y  Co.,  88  Mo.  239;  LomsviUe  etc.  B.  B.  Co.  v.  Oden^  80  Ala.  38;  OulfCokh 
rado  etc.  B.  B.  Co.  v.  McOoum,  65  Tex.  640;  BvammriUe  etcB.B.Co.  ▼.  Tcm^ 
28  Ind.  616;  Cfrogan  v.  Adame  Expreu  Co.,  114  Fa.  St  623;  MeFaddem  ▼• 
MtuouH  PaeyU  B'y  Co.,  92  Mo.  343,  348;  1  Am.  St.  Rep.  721;  TZfiwrif  efe. 
B.  B.  Co.  V.  AdamB,42'DL  474;  92  Am.  Dec  85;  SeUerr.  Pa^i/ie  Co.,  I  Ot. 
409;  Pemuylvania  B.  B.  Co.  v.  MeCloekey,  23  Pa.  St  626;  Bromck  v.  WOmk^ 
ion  etc  B.  B.  Co.,  88  K.  C.  673;  BoMem  Bxpreee  Co.  v.  Jfoon,  39  Miss.  822| 
Famham  v.  Camden  etc  B.  B.  Co.,  66  Pa.  St  626;  Georgia  B.  B.  Co.  v.  Chmn, 
68  Ga.  350;  Chkago  etc  B.  B.  Co.  ▼.  Moee,  60  Miss.  1003;  Boberte  ▼.  BOtf, 
16  La.  Ann.  103;  77  Am.  Deo.  83;  Graham  v.  Davie,  4  Ohio  St  362;  62  Am. 
Dec  285,  and  note  294;  Southern  Expreee  Co.  v.  PwrotO,  37  Oa.  103;  92  Am. 
Dec  53;  Squire  v.  New  York  CenL  B.  B.  Co.,  98  Masa.  239;  93  Am.  Deo. 
162,  and  note  167;  Cities  ▼.  Adame,  100  Masa.  605;  97  Am.  Dec  117;  Cbkago 
etc  B.  B.  Co.  ▼.  Abelt,  60  Miss.  1017;  Little  Bock  etc  B.  B.  Co.  v.  Ta&ot,  89 
Ark.  625;  Boeer.  DeeMoineeetc  B.  B.  Co.,  39 Iowa,  246;Ofti6ele.  B,B.Co. 
V.  Selby,  47  Ind.  471;  Michigan  etc  B.  B.  Co.  v.  HeaUm,  Zl  Id.  448;  OoUef 
v.PenjMyAxifilai?.jB.  Co.,  30  Pa.  St  242;  .Sfiq^irsefe.  Co.  V.  Wamantta  etc  Co., 
63  Id.  14;  BaHroad  Co.  v.  Loehwood,  17  WalL  357;  Bart  ▼.  Pennaglvania  B.  B. 
Co.,  112  U.  S.  331,  338;  Bank  qf  Keniuckg  ▼.  Adame  EoBpreu  Co.,  93  Id.  174; 
Blmn€n&al^.  Broinerd,^  Vt402;  91  Am.  Dec  349,  and  note  363;  UnerkHg 
V.  Union  etc.  Co.,  42  Mc  88;  97  Am.  Dec  320,  and  note  826.  Nor  may  a  car- 
rier contract  so  as  to  exempt  himself  from  want  of  oare:  IndtanapoHe  etc 
B.  B.  Co.  V.  Cobb,  29  Ind.  360;  95  Am.  Dec  64a  So  printed  notices,  receipti» 
and  regulations  even,  when  brought  to  shipper's  notice  and  assented  to  by 
him,  will  not  excuse  the  carrier  from  liability  for  a  failure  to  use  ordinary 
oare  in  transporting  them:  Mann  v.  Birehard,  40  Vt  326;  94  Am.  Dec  396^ 
and  note  402;  Adams  Expreea  Cc  v.  Stettanere,  61  HL  184;  14  Am.  Rep.  67; 
Mobile  etc  B.  B.  Co.  v.  Hojpkiwi,  41  Ala.  486;  94  Am.  Dec  607,  and  cases 
above  cited.  In  some  of  the  Kew  York  cases  it  is  held  that  the  carrier  may, 
by  a  contract  expressed  in  unequivocal  terms,  even  exonerate  himself  from 
liability  for  gross  negligence:  Maynard  v.  Syracuee  etc  B,  B.  Co.,  71  K.  Y. 
180;  27  Am.  Rep.  28;  Cragin  v.  New  York  etc  B.  B.  Co.,  51  N.  Y.  61;  10 
Am.  Rep.  659;  Poucktr  v.  New  York  etc  B.  B.  Co.,  49  N.  Y.  263;  10  Am. 
Rep.  364;  BiaaellY.  New  YorketcB.  B.  Co.,  25  N.  Y.  442. 

Konois,  xra,  as  Makcio  Ck>NTRACT  m  Favor  of  Cabbisks  of  Fassbr- 
OEBS. — It  should  be  borne  in  mind  that  the  same  responsibility  does  not 
;  ttach  to  carriers  of  passengers  as  to  common  carriers,  exoept  in  regard  to 
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baggage;  it  is  only  on  the  ground  of  negligenoe  that  carriers  of  passengen 
are  held  liable:  2  QreenL  Ev.,  13ih  ed.,  sees.  221,  222.  The  law  reqnizes 
that  railroad  companies,  as  carriers  of  passengers,  shonld  exercise  the  highest 
degree  of  care  and  pmdenoe,  and  they  are  liable  for  the  slighteet  neglects 
Peters  ▼.  Bylanda,  20  Pa.  St.  497;  59  Am.  Dec.  746;  OUlemoater-Y.  Madieon 
etc  JLH.  Co,,  6  Ind.  339;  61  Am.  Dec  101;  Moore  v.  2>e«  Moines  etc  S.  H. 
Co,f  69  Iowa,  491.  So  that,  in  determining  the  right  of  a  carrier  of  passen- 
gers to  exempt  itself  from  liability  by  notice,  words  on  tickets,  etc,  refer- 
ence mnst  always  be  had  to  the  degree  of  responsibility  attaching  to  their 
contract  of  carriage.  It  is  held  in  Kent  v.  Baltimore  etc  H.  R,  Co.,  45  Ohio 
St.  284*  4  Am.  St.  Eep.  539,  that  a  purchaser  of  a  railway  passenger  ticket 
does  not»  by  its  mere  acceptance,  acquiesce  in  and  bind  himself  to  all  the 
terms  and  conditions  printed  thereon,  in  the  absence  of  actual  knowledge  of 
them,  although  he  bought  the  ticket  at  a  rate  reduced  from  the  regular  iaxOp 
but  at  the  rate  usual  to  the  dass  of  passengers  to  which  he  belonged;  and 
there  is  no  irrebutable  presumption  that  one  who  takes  passage  upon  a  limited 
railroad  ticket^  the  limit  of  which  has  expired,  is  informed  of  the  rules  and 
regulations  of  the  company  prohibiting  the  use  of  such  ticket»  by  his  paying 
to  the  oondnotor  of  the  train  the  difference  between  the  redemption  value  of 
the  ticket  and  a  full  fare^  when  no  such  prohibition  appears  upon  the  tickets 
ArRoU  ▼.  Pennsjfloama  R,  R.  Cc,  115  Pa.  St  135;  2  Am.  St  Bep.  542. 
Though  a  condition  In  a  ticket,  to  which  the  passenger  has  assented,  that  it 
should  not  be  good  for  certain  trains,  does  not  entitle  the  passenger  to  rids 
on  those  trains,  although  subsequent  to  the  purchase  of  the  ticket  the  com- 
pany had  advertiBed  that  passengers  "  with  tickets  "  might  ride  thereon.  la 
this  case,  the  ticket  was  of  the  special  kind  known  as  "mileage  tickets"} 
Dusdap'v,  Northern  Pacific  R»  i?.  Co.,  35  Minn.  203;  Howard  v.  CJtkago  etc 
B,R.Cc,6l  Miss.  194.  It  is  held  in  New  York  that  a  carrier  of  passengers 
may  limit  the  time  upon  its  ticket  within  which  it  may  be  used,  and  may  afto 
•pedly  thereon  that  the  trip  shall  be  continuous,  and  that  such  provision  on 
the  ticket  is  evidence  of  a  contract  to  that  effects  Barter  v.  Cqfiin,  31  Barb. 
556.  So  a  purchaser  of  a  railroad  ticket,  who  accepts  and  uses  the  same^  is 
bound  by  a  condition  printed  thereon  that  it  is  good  "for  a  continuous  Irip 
only,"  and  "is  not  good  to  stop  off  "s  Johnson  v.  Philadelphia  etc  R,  R.  Oo.f 
63  Md.  106;  see  also  Pemiington  v.  PhUadOphia  etc  R.  R.  Co.,  62  Id.  95.  la 
this  last  case  the  court  saids  "A  passenger  has  the  right  to  be  conveyed  in 
the  cars  of  a  railroad  company  without  making  any  special  contract  for  trans* 
portation.  •  •  .  .  It  is  competent  to  vary  these  obligations  by  a  special  agree- 
ment on  valuable  consideration  between  the- passenger  and  the  company. 
•  •  •  .  The  mere  purchase  of  a  ticket  does  not  constitute  a  contract  Be- 
fore the  ordinary  liability  of  the  railroad  company  can  be  varied,  there  must 
be  a  consent  of  the  passenger,  founded  on  a  valuable  consideration.  The 
ticket  ordinarily  is  only  a  token  showing  that  the  passenger  has  paid  his 
Care;  but  where  the  ticket  is  sold  at  less  than  the  usual  rates,  on  the  condi- 
tion that  it  shall  not  be  used  after  a  limited  time,  if  the  passenger  accepts 
and  uses  the  ticket,  he  makes  a  contract  with  the  company  according  to  the 
terms  stated,  and  the  reduction  in  his  fare  is  the  consideration  for  his  con- 
tract ....  The  railroad  company  agrees  to  carry  him  at  the  reduced  rate 
upon  the  conditions  stated  on  the  face  of  the  ticket  If  he  agrees  to  those 
terms,  the  contract  is  consummated. "  But  the  rule  in  Pennsylvania  is  limited, 
since  it  is  there  held  that  general  public  notice  given  in  the  ticket-office,  and 
by  posters,  circulars,  etc,  of  the  regulations  of  a  railroad  company,  relating 
to  the  length  of  time  for  which  excursion  tickets  could  be  used  and  remain 
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good,  18  not  admissible  io  show  aotmal  knowlodge  of  such  regnUtioii  bj  tlM 
purchaser,  in  the  absence  of  any  notioe  on  the  ticket  itself:  Pemuffbnmta 
R.  R,  Co.  ▼.  Spieker,  106  Pa.  St.  142.  Bat  see  JDdb  8hon  etc  Ky  Co.^. 
Roaemweig,  113  Id.  619,  where  it  is  said  that  <'the  plaintiff's  ticket  was  evi- 
dence of  the  payment  of  his  fue^  and  of  his  right  to  be  carried  aooarding  to 
its  terms.  It  ^d  not  express  the  whole  contract.  What  it  does  not  set 
forth  may  be  asoertained  from  the  reasonable  mles  and  r^gnlations  of  the  de- 
fendant; and  the  holder  of  the  ticket  is  bonnd  to  inform  himself  of  sncb 
regnlations  respecting  the  conduct  of  trains  and  the  rights  of  passengers." 

Nonoifl,  na,  "Bagaacraa  Lkasqjtt  of  Cabbizbs  of  PiasKNOEBs  fob 

Tort  on  KsauaxBCE.  — A  railroad  company  cannot  contract  for  ezemptioo 
from  liability  to  a  passenger  for  damage  resulting  from  its  own  willf nl  miscon- 
duct, or  that  degree  of  recklessness  which  is  its  equivalent:  Perhbu  ▼.  Nem 
Tort  CtntralR.  R.  Co.,  24  K.  Y.  196;  82  Am.  Dec.  282,  and  note  290.  Soa 
person  riding  free,  and  in  baggage-car  of  train,  with  knowledge  of  the  con- 
ductor, is  not^  by  reason  of  such  facts^  precluded  from  recovering  for  an  in- 
Jury  caused  by  a  collision,  even  though  he  might  not  or  would  not  have  been 
injured  had  he  remained  in  the  passenger-car:  WaMum  v.  NaahoQh  etc 
R.  R.  Co,.  8  Head,  638;  76  Am.  Dec.  784.  The  rule  that  a  common  carrier 
cannot  exempt  himself  by  special  contract  from  liability  for  tort  or  negli- 
gence of  himself  or  his  servants  applies  where  he  nndertakes  to  transport 
passengers  gratuitously  on  a  ticket  which  contains  a  st^ulation  that,  in  con- 
sideration of  such  free  passage,  the  passenger  assumes  all  risk  of  accident^ 
and  agrees  that  the  carrier  shall  not  be  liable  therefor,  whether  resulting 
from  negligence  of  its  servants  or  otherwise:  Pmmayhoada  R.  R.  Co,r,  Jfo* 
CloBbeif,  23  Pa.  St.  632;  lUmoU  tU.  R.  R.  Co.  v.  Read,  37  DL  484;  Prince  v. 
IniemaUonal  etc  R.  R,  Co..  64  Tex.  144;  Mobile  eie.  R.  R.  Co.  v.  fTopHiu,  41 
Ala.  489;  94  Am.  Dec  607;  Jaedbue  v.  St.  Paidete.  R.  R.  Co,,  20  Minn.  125; 
Imttana  ete.R.R.Co.  v.  Mendp,  21  Ind.  48;  €h§^  Colorado  etc.  R.  R.  Co.  v.  Me- 
Qomt,  66  Tex.  640;  but  see  Awmu  v.  MUwatikee  eicR  R.  Co.,  67  Wis.  46;  67 
Am.  Bep.  888,  endnote;  Ifeffsv.  New  York  etcR.R.  Co.,  24  K.  Y.  181;  Kin- 
luy  V.  Central  R.  R  Co.,  34  N.  J.  L.  613.  But  the  case  of  .yo&ofi  v.  Western 
R.  R.  Corp.,  16  K.  Y.  444, 69  Am.  Dec.  623,  limits  the  liability  to  cases  where 
the  injuries  are  sustained  by  the  passenger  without  his  own  fault,  and  through 
culpable  negligenoe  of  the  company,  and  puts  the  liability,  not  upon  the  con- 
tract, but  upon  the  public  duty  of  the  company  to  furnish  its  passengers  safe 
carriage.  It  was  decided  as  late  as  1886,  in  Missouri,  that  a  drover  riding  on 
a  free  pass  to  take  care  of  his  stock  may  recover  for  injury  sustained  by  the 
carrier's  negligence,  although  the  pass  provided  that  he  took  his  own  risk  of 
personal  injury  from  any  cause  whatever,  and  he  signed  a  release  to  that 
effect:  Carroll  v.  Mieaowi  Ry  Co.,  88  Mo.  239;  67  Am.  Bep.  882,  and  note 
388,  where  the  points  involved  are  considered  in  eademo,  and  the  editor 
arrives  at  the  same  conclusion,  evidently,  as  in  the  Carroll  case.  But  the 
tMttra  is  held  in  New  York,  however,  and  in  a  case  where  the  plaintiff  shipped 
his  cattle  under  an  agreement  that  carriage  for  himself  should  be  free,  and 
in  pursuanoe  thereof  received  a  drover's  pass,  which  provided  that  its  ac- 
ceptance should  be  considered  "a  waiver  of  aU  claims  against  the  company 
for  personal  injury  received  when  on  the  above  train,"  and  he  was  injured 
by  the  negligenoe  of  defendant's  servant,  it  was  held  that  no  liability  at- 
tached: Poucher  v.  New  York  etc.  R.  R.  Co.,  49  K.  Y.  263;  10  Am.  Bep.  364» 
and  note  866;  see  also  Oriswold  v.  New  York  etc  R.  R.  Co.,  63  Conn.  371;  65 
Am.  Bep.  116.  And  it  was  decided  in  Perkins  v.  New  York  etc.  R.  R.  Co.,  24 
N.  Y.  196^  82  Am.  Dec.  282;  and  note  290;  that  a  nulroad  company  may,. 
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by  contract^  exempt  itMlf  from  liability  to  a  grataitoas  passenger  for  any 
degree  of  negligence  in  its  servants  or  agents,  other  than  its  diieotors  or 
managing  officers,  who  are  to  be  considered  as  identical  with  the  company 
itself. 

Upon  Whom  Bubdbv  or  Pboof  to  Show  Konos,  na,  Rbbxb.  — "In 
every  case  of  pnblio  notice  the  harden  of  proof  is  on  the  carrier  to  show  that 
l!io  person  with  whom  he  deals  is  folly  informed  of  its  tenor  and  extent; 
....  and  in  an  action  against  a  carrier,  the  defendant  mnst  satisfy  the  jnry 
that  the  notice  was  actnally  communicated  to  the  plaintiff  If  it  was  posted 
np  or  advertised  in  a  newspaper,  it  mnst  appear  that  he  read  it.  In  the 
latter  case,  the  advertisement  affords  no  ground  for  an  inference  of  notice, 
unless  it  be  proved  that  the  plaintiff  was  in  the  habit  of  taking  or  reading 
the  newspaper  in  which  it  was  inserted,  and  even  then  the  jury  are  not  bound 
to  find  the  facf*:  2  GreenL  Ev.,  13th  ed.,  sec.  210.  So  the  burden  of  proof 
is  on  the  carrier  to  show  the  agreement:  BaUhnore  and  Ohio  R.  H.  Co,  v. 
Campbell,  36  Ohio  St.  647;  38  Am.  Bep.  617.  And  the  burden  is  upon  the 
carrier  notwithstanding  an  exception  exempting  him  from  liability  for  loss  by 
fire,  to  show  that  the  accident  did  not  occur  through  any  fault  or  negligence 
on  his  part  or  on  the  part  of  his  agents  or  employees:  Levering  v.  Union 
Trarup.  etc.  Co^  42  Mo.  88;  97  Am.  Dec.  320,  and  note  825.  The  rule  on 
this  point  is  stated  as  follows  in  Petmaylvania  B,  B.  Co.  v.  Baiordon,  119  Pa. 
St.  677,  4  Am.  St.  Bep.  670:  "At  common  law,  if  property  was  lost  or 
injured  while  in  the  hands  of  the  cazrier,  the  burden  of  proof  was  on  the 
carrier  to  show  the  existence  of  such  circumstances  as  wero  sufficient  to  ex- 
cuse him  from  liability.  Such  is  still  the  general  rule;  but  when  a  special 
contract  is  entered  into  between  the  shipper  and  the  carrier,  the  contract 
takes  the  place  of  the  common-law  rule,  and  fixes  the  liability  of  the  carrier.'* 

KioLBor  OB  FinuBB  to  Bbad  Notiob,  sra  —The  fact  that  consignor 
did  not  read  bill  of  lading  delivered  to  him,  which  contained  restrictions  of 
the  carrier's  liability,  does  not^  in  those  states  when  such  restriction  may  be 
so  imposed,  prevent  his  being  bound  by  its  terms,  if  then  was  no  fraud  prac- 
ticed upcn  him:  McMillan  ▼.  8.  A  N.  I.  B.  B.  Co.,  16  Mich.  79;  03  Am.  Dec 
206^  and  note  227;  Cfraeer.  Adams,  100  Mass.  605;  97  Am.  Dec  117;  Steen 
▼.  Lkurpool,  JIT.  T.,^P.  SUmMpCo.,  57  N.  Y.  1,  5;  15  Am.  B^  453. 


Atohibon,  Tofbka,  and  Santa  Fb  Bailboad  Com- 
pany V.  Sadlbb. 

[88  Kahsas,  12&1 

Vnuxxor  will  vot  bb  Distujibxd  where  the  record  shows  that  the  questicnt 
in  issue  were  fairly  presented  upon  the  trial,  that  substantial  justice  has 
been  done,  and  it  also  appears  that  the  instructions  of  the  court  and  the 
general  verdict  are  characterized  by  an  absence  of  passion  and  prejudice, 
unless  then  are  such  grave  and  material  errors  as  absolutely  compel  a 
reversaL 

BnsKNCi.  —  In  Aonov  aqaznat  Euflotxb  iob  In  jukt  Caused  Em- 
KiOTBB  in  using  defective  tool,  fellow-workmen  may  testify  to  the 
aetnal  condition  of  such  tool,  describing  its  defects;  also  that  they  had 
worked  with  it»  and  that  it  was  unsafe  at  the  time  of  the  aoddenl 
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EriDBroB.  — Ekowledoe  bt  Emflotsb  of  Uhbafi  OoNBinoii  of  Dsncmni 
Tool,  OMuing  injury  to  employee,  may  be  proven  by  the  taetimony  of  a 
f eUow-WOTkman  that  he  had  told  the  foreman  having  charge  of  the  tre^ 
that  the  tool  wai  nnaaf  e. 

E11PLOTS&— Pbomisb  to  FinuiiaH  New  Tools  in  Plagb  of  Dmonra 
Oni8— NxGLiaKNOB.  —  Where  a  railroad  company  had  knowledge  thai 
toolfl  in  use  by  its  workmen  were  defective,  and  through  ite  foreman 
promiBed  to  furnish  them  new  ones,  an  individual  employee  in  whoee 
preaenoe  and  hearing  the  pronuae  is  made  has  a  right  to  rely  thveoB, 
and  is  entitled  to  its  benefit  In  such  case,  if  a  revonable  time  baa 
expired  within  which  new  and  perfect. tods  ought  to  have  been  fnr- 
nidied,  permitting  their  continued  use  is  gross  negligence^  and  employee 
injured  in  using  them  may  recover  therefor. 

iNSTBUonoMs  Affosd  No  Gboukd  of  Ck>MFLAiHT,  whece^  taking  them  all 
together,  they  so  fairly  present  the  question  involved  that  the  jury  <"oiild 
not  be  uusled,  slthough  some  of  the  instrootiQns  may  by  themselves  be 
subject  to  criticism. 

Oeorge  R.  Pecky  A.  A.  Hurdf  and  J.  O.  Egan^  tor  the  plain- 
tiff in  error. 

A.  Smith  Dev&Miejff  for  the  defendant  in  error. 

Simpson,  G.  The  material  facts  as  found  by  the  jory  in 
answer  to  special  interrogatories  snbmitted  bj  both  parties, 
and  firom  the  evidence,  are  as  follows:  William  Sadler,  a  joong 
man,  on  the  thirty-first  day  of  March,  1885,  was  employed  by 
the  Atchison,  Topeka,  and  Santa  Fe  Railroad  Company  as  a 
section-hand  on  section  No.  6,  in  Johnson  Coui.ty,  at  the  rate 
of  $1.10  per  day.  He  was  employed  by  the  foreman,  who  had 
authority  from  the  company  to  employ  and  discharge  section- 
men,  and  he  worked  under  the  authority  and  direction  of 
such  foreman.  Sadler  continued  in  the  employment  of  the 
company  until  some  time  in  the  month  of  June,  when  he 
was  ordered  by  the  foreman  to.  use  the  spike-maul  and 
drive  spikes.  Sadler  objected  to  this  class  of  work,  and  in- 
formed the  foreman  of  his  inexperience,  but  he  was  compelled 
to  work  with  the  spike-maul  for  more  than  an  hour  on  that 
day,  and  on  the  next  day  he  worked  an  hour  in  the  forenoon 
and  until  about  four  o'clock  in  the  afternoon,  when  a  spike 
flew  from  under  the  maul  when  it  struck  the  spike,  and  struck 
Sadler  on  the  left  leg,  cut  the  flesh,  and  fractured  the  bone; 
the  wound  bled  profusely,  and  produced  much  pain.  Two 
weeks  before  this  time,  Burkett  and  Ball,  two  of  the  section- 
men,  in  the  presence  of  Sadler  had  complained  to  the  foreman 
of  the  defective  and  unsafe  condition  of  the  tool,  and  the  fore- 
man told  them  that  the  company  had  promised  him  new  tools 
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for  the  sectioD,  but  that  thej  had  not  come  yet.  The  section- 
gang  were  engaged  in  taking  up  old  rails  and  replacing  them 
with  new  ones,  and  the  old  spikes  were  used  in  fastening  the 
new  rails.  The  spike-maul  used  by  Sadler  was  an  old  one, 
worn  on  the  face,  and  at  one  side  of  the  face  were  *' chipped" 
pieces,  or  a  piece  broken  out.  The  spike  was  an  old  and  greasy 
iron  one,  about  five  inches  in  length,  with  about  a  half-inch 
bent  at  the  top,  and  very  rusty.  Sadler  struck  the  spike  with 
the  maul,  and  the  spike  flew  from  under  the  blow  and  struck 
him  on  the  leg.  When  he  commenced  to  work  he  looked  for 
a  moment  at  the  maul,  when  the  foreman  called  out  to  him  in 
a  loud  voice,  "Hurry  up;  everything  is  all  right";  and  he 
immediately  went  to  work.  Immediately  after  the  injury 
Sadler's  attention  was  called  to  the  condition  of  the  maul  by 
Burkett,  a  fellow-workman,  and  they  examined  it  and  found 
that  it  was  not  only  worn  out,  but  was  badly  rounded  and 
chipped  off  firom  the  face.  He  worked  for  two  days  after  the 
injury,  driving  spikes,  and  thinking  the  injury  was  not  serious, 
when  the  swelling  of  the  limb  and  the  pain  compelled  him  to 
quit,  and  place  himself  in  the  charge  of  a  physician. 

Sadler  testified  at  the  trial  that  he  had  attempted  to  exam- 
ine  the  maul  before  he  went  to  work  with  it;  that  he  "  took 
it  np  in  this  shape  "  (illustrating),  and  was  looking  at  it;  that 
he  saw  the  edge  was  a  little  rounding,  when  the  foreman 
halloed  out  to  ** Hurry  up;  everything  is  all  right";  that  he 
then  went  on  without  further  examination;  that  it  was  the 
same  maul  which  he  had  used  in  the  forenoon,  and  used  in 
the  afternoon  firom  ten  o'clock  until  he  was  injured,  "along 
in  the  evening."  The  jury,  in  answer  to  a  special  interrog- 
atory, found  that  the  plaintiff  below  knew  prior  to  the  accident 
that  the  maul  which  he  was  using  was  defective,  on  account 
of  having  been  worn  around  the  edges,  and  on  account  of  hav- 
ing a  small  piece  chipped  out  of  the  face  of  the  maul.  They 
also  found  that  the  plaintiff  below  knew  at  the  time  he  was 
hurt  that  the  spike  he  was  attempting  to  drive  was  old,  rusty, 
and  greasy.  There  is  no  complaint  or  allegation  in  the  petition 
of  the  defendant  in  error  that  the  injury  was  occasioned  by 
the  defective  condition  of  the  spike.  He  bases  his  right  to 
damages  upon  the  defective  condition  of  the  maul.  There 
were  eight  mauls  among  the  tools  which  were  for  the  use  of 
this  gang  of  section-men;  and  the  jury  found  that  there  were 
four  mauls  in  use  at  the  time  the  injury  occurred.  The  find- 
ings of  the  jury  may  be  formulated  as  follows:  — 
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1.  The  foreman  knew  that  the  maul  naed  bj  Sadler  was  de- 
feetive. 

2.  The  foreman  had  promised  the  section-gangy  in  the  pres- 
ence and  hearing  of  Sadler,  to  furnish  new  and  perfect  mauls. 

8.  Sadler  attempted  to  examine  the  maul  before  he  used  it| 
but  was  commanded  by  the  foreman  to  '*  Hurry  up;  everything 
was  all  right." 

4.  Sadler  was  inexperienced  in  the  use  of  a  maul,  and  in 
driving  spikes,  and  so  informed  the  foreman  before  he  com- 
menced to  use  the  maul. 

5.  The  foreman  gave  him  no  instructions  as  to  its  nsOi  so  aa 
to  prevent  injury. 

6.  Sadler  was  not  guilty  of  any  fault,  negligence,  or  want  of 
ordinary  care  contributing  to  the  injury. 

7.  The  railroad  company  was  guilty  of  negligence  and  want 
of  ordinary  care  in  furnishing  defective  tools  and  compelling 
their  use. 

This  case  was  tried  by  a  jury,  with  great  skiU  and  ability 
on  both  sides,  and  every  possible  question  that  could  be  raised 
on  the  state  of  facts  is  presented  in  this  record.  We  want  to 
say  in  a  general  way  that  we  are  impressed  with  the  unusual 
fairness  of  the  trial  for  a  case  of  this  character.  The  general 
instructions  of  the  court,  and  the  general  verdict  of  the  jury, 
as  well  as  their  answers  to  the  special  interrogatories  submit- 
ted by  both  sides,  are  all  characterized  by  an  absence  of  pas- 
sion and  prejudice,  and  a  liberal  regard  for  the  rights  of  all, 
so  much  to  be  desired  in  judicial  investigation.  We  shall 
not  disturb  a  verdict  arrived  at  by  such  means,  unless  there 
are  such  grave  and  material  errors  as  absolutely  compel  a 
reversal. 

The  counsel  for  the  plaintiff  in  error  complain  of  the  admis- 
sion of  the  testimony  of  Burkett;  and  they  say  that  he  was 
permitted  to  give  his  opinion  that  the  spike-maul  in  use  on  the 
section  at  the  time  of  the  accident  to  Sadler  was  unsafe.  They 
also  complain  that  the  same  testimony  was  given  by  the  wit- 
ness Weber,  over  their  objection.  Both  of  these  witnesses  be- 
longed to  the  section-gang;  they  both  testified  that  they  had 
worked  with  the  mauls;  they  both  described  the  condition  of 
the  maul  used  by  Sadler  at  the  time  of  the  injury,  describing 
its  defects,  and  stating  that  it  was  unsafe.  We  can  see  no 
objection  to  this.  If  it  was  expert  evidence^  the  witnesses  had 
qualified  themselves  for  the  expression  of  opinion.  They  stated 
to  the  jury  the  actual  condition  of  the  maul,  and  on  their 
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Btatement  the  ordinary,  common  knowledge  of  the  jury  would 
authorize  the  conclusion  that  the  maul  was  unsafe.  The  tes- 
timony of  the  witness  Burkett,  that  he  told  the  foreman  that 
the  tools  were  unsafe,  was  admissible  forihe  purpose  of  prov- 
ing the  knowledge  of  the  company  of  the  defective  condition 
of  the  maul,  if  for  no  other  purpose.  This  was  one  of  the 
material  facts  which  the  plaintiff  had  to  establish,  and  it 
could  be  brought  to  the  knowledge  of  the  company  in  that 
manner.  We  see  no  objection  to  it.  There  is  no  doubt  on  the 
evidence  but  that  the  company  knew  that  the  maul  was  de- 
fective, and  through  the  foreman  had  promised  to  furnish  the 
gang  new  tools.  This  promise  was  made  in  the  presence  and 
bearing  of  Sadler;  and  we  think  he  had  a  right  to  rely  on  it 
under  the  particular  circumstances  of  the  case.  He  would 
certainly  be  bound  by  any  general  orders  or  directions  given 
by  the  foreman  to  the  gang  of  men  with  whom  he  was  asso- 
ciated in  work  on  the  section:  Union  Paeifie  IPy  Co.  v.  Fray^ 
31  Kan.  789.  And  he  ought  to  have  the  benefit  of  any  prom- 
ise made  by  the  foreman  to  the  men  with  whom  be  was  asso- 
ciated: 2  Thompson  on  Negligence,  1017;  Perry  v.  RiehetUj  65 
111.  234;  Parody  v.  Chicago  etc,  Ry  Co,y  5  McCrary,  88.  A  suf- 
ficient time  had  elapsed  since  the  attention  of  the  foreman 
had  been  called  to  the  defective  condition  of  the  mauls  in  use 
on  the  section,  for  the  company  to  furnish  new  and  perfect 
tools  when  this  injury  occurred;  and  no  attempt  is  made  to 
explain  the  delay,  or  to  show  that  any  steps  had  been  taken  to 
replace  the  mauls.  After  the  defects  of  the  tools  have  been 
called  to  the  attention  of  the  company,  and  a  reasonable  time 
has  expired  within  which  the  company  ought  to  have  furnished 
new  or  perfect  tools,  their  continued  use  is  gross  negligenoe: 
Perry  v.  RicleiU^  tfupm. 

It  is  highly  probable  that  some  of  the  instructions  are  sub- 
ject to  criticism,  but  taking  them  altogether,  they  so  fJEurly 
present  the  questions  raised  on  both  sides  that  it  is  almost 
impossible  that  the  jury  could  be  misled  by  them  to  the  preju- 
dice of  the  plaintiff  in  error.  Taking  all  the  circimtistances 
and  fiEM^ts  of  the  case  into  consideration, — the  inexperience  of 
the  defendant  in  error  in  this  particular  line  of  work;  his  no- 
tice to  the  foreman  in  that  respect;  the  £EM;t  that  he  was  re- 
quired to  work  with  a  defective  tool;  that  he  had  no  sufficient 
opportunity  to  examine  it;  that  his  attempt  to  do  so  was  in- 
terrupted by  the  foreman  by  a  command  to  ^' Hurry  up,** 
coupled  with  an  assurance  that  '*  everything  was  all  right''; 
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the  neglect  of  the  company,  for  more  than  a  reasonable  length 
of  time,  to  furnish  new  tools,  after  repeated  warnings  that  those 
in  use  were  defective;  the  freedom  of  the  jury  firom  passion  or 
prejudice;  the  evident  desire  of  the  court  to  fully  and  fairly 
instruct  on  all  material  questions;  the  verdict  of  the  jury  and 
its  approval  by  the  trial  court  on  the  motion  for  a  new  trial, — 
we  are  disposed  to  think  that  substantial  justice  has  been  done, 
and  no  error  committed  that  ought,  in  the  interests  of  justice 
and  the  due  administration  of  the  law,  to  compel  a  new  iriaL 
It  is  recommended  that  the  judgment  be  affirmed. 

By  the  Court.    It  is  so  ordered. 


VsEUor  wzLL  HOT  n  DiBTURBXD  UNLESS  Cliablt  BBwnnoimt  8m  JTmi 
▼•  AtarN^  8  Am.  8t  Rep.  77»  and  note;  Meileg  ▼.  JTiqmei^  poit^  p.  737,  and 
note. 

tmoKuonom  WmoBf  as  a  Whol^  Profeblt  Puhbrt  tbb  Law»  wiH 
not  be  ground  forrerenHd  becanse  portiona  tboieof  aia  bjthemielwaaalijael 
to  oritieiain:  See  Lamg  t.  State,  antey  p.  824. 

SsBVAVT  OosTDrunra  nr  Sxrtigb  of  Mastib  om  LA!Rsa*s  PaoMMi  lo 
BaopAn  defootiTe  maohuiery  ia  not  guilty  of  oontribotoffy  n^^ligoneai  Sea 
tmikmapcXk  ef&  iTsr  Cap  v.  Watmm,  amie,  p.  879»  and  nota. 


SwEBNEY  V.  Merrill. 

L88  KAKliLB,  SIA.] 

HanuoaBOi.  —  Ohb  Who  San  our  a  Fmi  itfos  tbsb  Owv  Lahb  is 
Iaabu  lor  an  injniy  done  by  ita  oommnnioatum  to  the  piyperi/  of  aa- 
otherv  only  wliara  he  ia  negligent  in  aetting  out  the  fiie^  or  in  not  pra- 
vanting  it  from  apreading  outside  his  own  land;  nor  ia  negUganpe  to  ba 
impnfced  to  him  beoanae  he  did  not  anticipate  a  little  whirlwind  whieh 
aroae  8addenly»  and  oarried  the  fire  beyond  his  oontroL 

Iv  Om  IB  Onurr  on  KsouaiHcni  nr  SaxTDra  oirr  F&u^  oa  nr  hd 
AnuPTED  CkXHTBOL  OF  It,  it  ia  immaterial  whether  he  waa  diljgent 
or  negligent  in  attempting  to  save  the  deetroyed  pruperty  by  back- 
firing, if  in  any  event  such  property  would  have  been  deatroyad. 

AlffBOUOH  iNSTRUCnOH  IS  KOT   EmTIBILT  PLAOT  OB  UKAMBIOIIOm^  jet  if 

the  rule  of  law  attempted  to  be  stated  is  made  clear  by  the  fnaferootiflB 
hnmadiatdy  following,  there  ia  no  groond  lor  levwuli 

Joha  T.  Bradley  J  for  the  plaintiff  in  error. 

A.  H.  Ciuej  for  the  defendant  in  error. 

Holt,  C.  In  March,  1885,  the  defendant  in  error,  who  was 
also  defendant  helow,  set  fire  to  some  comnrtalks  in  his  in- 
closed  field,  which  escaped  and  swept  over  to  the  meadow  of 
the  plaintiff,  toward  his  stacks;  the  defendant,  going  into  the 


J 
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meadow,  set  a  back-fire  to  protect  plaintiff's  stacks,  but  the 
fire  escaping  from  bim  burned  them;  either  the  back-fire  or 
the  original  fire  burned  up  the  fence-posts  of  the  plaintiff.  He 
brought  his  action  before  a  justice  of  the  peace,  and  upon  ap- 
peal it  was  tried  in  the  Pottawatomie  district  court,  at  the 
October  term,  1885,  by  a  jury;  verdict  for  defendant,  and 
judgment  rendered  thereon.  Plaintiff  brings  the  case  here, 
and  in  his  brief  his  complaint  is  of  the  instructions  of  the 
court.  The  court,  in  substance,  instructed  that  before  plain- 
tiff could  recover  he  must  show  by  a  preponderance  of  the 
evidence  that  the  defendant  was  guilty  of  negligence  in  setting 
out  the  fire,  or  in  not  preventing  it  firom  spreading  beyond  his 
own  land.  The  court  defined  the  degree  of  negligence  that 
must  exist  as  ordinary  negligence,  being  an  absence  or  want 
of  that  degree  of  care  which  men  of  common  prudence  gen- 
erally exercise  in  their  own  affairs. 

The  plaintiff  contends  that  because  fire  is  a  dangerous  ele- 
ment, any  one  using  it  must  exercise  extraordinary  care  in  its 
use.  We  do  not  think  his  contention  is  correct.  We  believe 
that  it  is  only  necessary  for  the  defendant  to  use  ordinary  care 
in  setting  out  the  fire  within  his  own  inclosure,  and  in  pre- 
venting its  escape  to  the  land  of  others.  Of  course  each  case 
of  this  kind  is  to  be  determined  to  a  great  extent  upon  its  own 
peculiar  circumstances,  and  the  acts  which  might  be  proper 
care  in  one  case,  in  another  case,  under  different  circumstances, 
might  not  be  sufficient.  To  that  extent  only,  the  question  of 
negligence  is  a  question  of  fact  for  the  jury,  the  measure  of 
negligence  or  prudence  first  being  defined  by  the  court. 

In  this  particular  case  the  defendant  was  burning  off  his 
lot,  and  preparing  it  for  cultivation,  and  set  the  fire  upon  a 
calm  morning;  after  the  fire  had  started,  the  wind  veered,  and 
there  were  puffs  of  wind  and  a  little  whirlwind  which  carried 
the  fire  beyond  his  control.  It  could  not  be  imputed  to  the 
defendant  for  negligence,  because  he  did  not  anticipate  such  a 
change  of  the  wind. 

The  plaintiff  further  complains  of  the  following  instruction; 
''If,  however,  you  find  from  the  evidence  that  the  original  fire, 
set  out  by  the  defendant  for  the  purpose  of  burning  stalks  on 
bis  own  land,  would,  in  any  event,  certainly  have  caused  the 
burning  of  the  hay-stacks  and  poets  of  the  plaintiff,  then  it  is 
wholly  immaterial  that  the  defendant  undertook  to  protect 
the  hay-stack  by  back-firing,  and  fSEuled  in  the  attempt  by 
negligence  or  otherwise.    In  such  case,  you  need  only  inquire 
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whether  the  defendant  was  guiltj  of  negligence  in  setting  out 
the  original  fire,  or  in  not  preventing  it  from  spreading  beyond 
his  own  land;  and  if  you  should  find  from  the  evidence  that 
he  was  not  guilty  of  such  negligence,  you  will  find  for  the  de- 
fendant." 

It  restricts  the  finding  in  favor  of  plaintiff  to  the  negligence 
of  the  defendant  in  setting  out  the  original  fire,  or  in  not  pre- 
venting it  from  spreading  from  his  own  land,  provided  that 
in  any  event  the  fire  first  set  out  would  have  destroyed  the 
property  of  plaintiff  without  any  reference  to  the  attempt  of 
defendant  to  protect  the  stacks  by  back-firing.  It  provides 
that  if  be  negligently  set  out  the  fire,  or  if  he  set  it  out  prop- 
erly and  negligently  allowed  it  to  escape  from  his  control, 
then  in  any  event  the  defendant  would  be  liable.  In  other 
words,  if  the  defendant  was  guilty  of  negligence  in  setting  out 
the  fire,  or  in  his  attempted  control  of  it,  and  the  fire  would 
have  surely  burned  the  stacks  of  the  plaintiff  anyhow,  it  was 
immaterial  whether  he  was  diligent  or  negligent  in  attempt- 
ing to  save  the  property  by  back-firing,  for  the  reason  that  in 
any  event  such  property  would  have  been  destroyed.  We 
perceive  no  error  in  this  instruction  prejudicial  to  the  plain- 
tiff. 

Instruction  No.  6  was  as  follows:  '^If  the  fire  originally  set 
out  in  defendant's  corn-stalks  had  spread  from  the  defendant's 
land,  and  was  continuing  to  spread  so  as  in  all  probability  to 
endanger  the  bay-stacks  of  the  plaintiff,  then  the  defendant 
had  a  right  to  set  out  a  fire  on  the  land  of  plaintiff  to  protect 
such  hay-stacks  by  back-firing;  and  if  the  hay-stacks  were 
destroyed  by  such  back-fire  so  set  by  defendant,  the  defend- 
ant would  not  be  liable  therefor  if  he  exercised  that  d^;ree  of 
care  which  ought  reasonably  to  have  been  used  under  the  oiz^ 
cumstances." 

This  is  the  most  serious  question  tor  consideration  in  this 
case.  The  plaintiff  claims  that  it  authorises  the  jury  to  find 
a  verdict  for  the  defendant,  even  though  the  defendant  was 
negligent  in  setting  out  the  fire,  or  permitting  it  to  escape  be- 
yond his  land,  if  afterward  he  exercised  due  care  in  setting 
out  the  back*fire.  If  the  instruction  necessarily  bears  this 
construction,  it  is  erroneous;  but  does  it  mean  what  the  plain- 
tiff claims?  It  does  not  say  so  in  plain  terms.  If  it  is  in- 
ferred, it  is  an  inference  that  does  not  necessarily  arise  from 
the  language  of  the  instruction.  The  instruction  might  be 
held  to  mean  that  he  would  not  be  liable  for  the  destruction 
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of  the  hay-Btackfi  by  the  back-fire,  if  he  exercised  reasonable 
diligence  in  setting  it  out.  The  most  we  feel  like  saying  is, 
that  the  instruction  was  not  as  plain  and  unambiguous  as  it 
might  have  been.  Moreover,  the  instruction  immediately  fol- 
lowing this  lays  down  the  rule  very  clearly  in  regard  to  the 
measure  of  care  required,  wherein  it  provides  that  either  negli- 
gence in  setting  out  the  fire,  or  allowing  it  to  escape,  was  suf- 
ficient each  of  itself  to  sustain  an  action  against  defendant. 
The  testimony  brought  here  seems  to  fairly  show  that  the  de- 
fendant exercised  ordinary  care  in  setting  out  the  fire;  did 
what  he  possibly  could  in  preventing  its  escape  and  ^read 
upon  the  land  of  plaintifi^,  and  then,  after  consulting  with 
others  whom  he  called  to  his  aid  to  protect  the  property  of 
plaintiff,  pursued  what  seemed  to  them  all  the  best  policy,  in 
attempting  to  save  the  stacks  by  back-firing. 

We  perceive  no  material  ^rror  in  the  instructions  of  the 
court.  These  are  the  sole  errors  complained  o^  and  therefore 
we  recommend  an  afiinnanoe  of  the  judgment. 

By  the  Coubt.    It  is  so  ordered. 

AKBdounr  nr  iHsnEVoium  is  Cubed  by  BrATEaoan  of  Comtaot  Bun 
In  aaoiliar  inttnieticm:  See  note  to  Home  ▼.  State^  81  Am.  Dee.  003  el  leq.i 
Krogg  ▼.  Staie^  4  Am.  St.  Hep.  79. 

LxABiLxrr  ot  Okb  Bwrrao  Fmi  on  ma  Lavd  woa  Ismaa  num  Cox- 
KumoATiox  of  fire  to  premieee  of  others:  See  Ryan'  v.  Oeniral  M.  A  Oo.t  01 
Am.  Deo.  4%  and  note.  VHiere  eperks  from  a  locomotiTe  eet  fire  to  fftm, 
and  the  fire  spread  to  adjoining  property  and  oaoeed  damage»  the  railroad 
company  was  held  bable:  Poeppere  t.  Mo.  etc.  S'y  Ca,  29  Am.  Bep.  518.  In 
ffoag  ▼.  Lobe  Shore  etc  E^y  Co.,  27  Id.  663^  where  plaintiff's  Imildings  were 
four  hundred  feet  distant,  it  was  held  that*  the  damage  was  too  remote.  In 
LeUgh  V.  B.  E.  Cfo.  r.  ifdEeen,  35  Id.  644»  a  easo  similar  to  the  last^itwas 
held  to  be  a  qneetion  of  faot  whether  defeadaat's  nuglignnee  was  the  pnosi- 
mate  oanse  ef  the  injury. 


Reilby  V.  Haynes. 

LS8  Kansas,  299.J 

BiPLXVxy  HAT  Bi  JdnxTAiKKD  AOAnvflT  SHEBnrt  who  holds  property  b> 
Tirtne  of  a  writ  in  another  action  of  replevin  then  pending  and  nnde* 
terminedy  and  also  f^OT^T^ftt  the  plaintiff  in  snch  ndt,  where  tlv  W^<«t'ff 
in  the  latter  suit  is  not  a  party  to  the  first. 

FniDnio  OF  Jubt  will  kot  bi  Rbtiewed  if  there  is  any  evidenoe  to  sop- 
port  it. 

EmncifCB.  —  Dbclabatiom  bt  a  Pabtt  nr  Pombssiok  or  Pxbsdhal  Pbof- 
KBTT  AS  TO  0wHKB8HiF  THBBBOi;  aooonpsnying  some  piinoipal  faol 
which  they  serve  to  explain  and  qQalify*  are  sometimes  said  to  be  a  pari 
Ax.  St.  B«r„  Voi-  V.— «7 
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of  the  ret  getitB,  and  with  the  proper  limitationi  and  restiictioDs  may,  m 
certain  caaes,  be  permitted  to  go  in  eridenoe;  but  witnenaea  may  not  be 
allowed  to  atate  tbe  oommon  nnderatanding  in  the  neigfaboriiood,  or  the 
general  repntation  aa  to  ownerahip. 
Fftaonm — Motiok  to  Svbisi  out  Ahswir  of  Withibs.  —  When  aa  im- 
proper anawer  ia  ghren  to  a  Intimate  qneation,  or  where  a  part  of  the 
aaawer  ia  improper,  the  party  oomplaining  most  more  to  atrike  oat  the 
anawer,  or  the  improper  part»  or  it  will  not  be  reviewed. 

T.  M.  NdblCf  for  plaintifiEB  in  error. 

T.  C.  8.  Cooper  J  and  Van  Natta  and  Clote^  for  the  defendant 
in  error. 

Simpson,  C.  The  plainti£b  in  error  commeneed  an  action 
of  replevin  against  James  H.  Haynes  and  George  Schaaf  for 
the  recovery  of  the  possession  of  certain  specific  personal  prop- 
erty, alleging  that  they  were  entitled  to  the  possession  of  said 
property  by  virtue  of  default  in  the  terms  and  conditions  of 
certain  chattel  mortgages,  executed  by  Haynes  and  Schaaf  to 
them  on  said  property.  While  this  action  was  pending  and 
undetermined,  Martha  J.  Haynes,  the  wife  of  James  H.  Haynes, 
who  claims  to  be  the  absolute  owner  of  the  property,  com- 
menced her  action  in  replevin  to  recover  the  possession  of  the 
identical  projierty  from  T.  C.  Beiley,  the  sheriff  of  the  county, 
who  held  the  property  by  virtue  of  the  writ  in  the  first  action, 
and  Richard  Hunter,  who  was  plaintiff  in  the  first  action,  and 
to  whom  the  chattel  mortgages  had  been  given.  The  case  was 
tried  by  a  jury  at  the  June  term,  1886,  and  there  was  a  ver- 
dict and  judgment  for  Mrs.  Haynes  for  the  recovery  of  the 
possession  of  the  property,  its  value  at  the  time  of  detention 
being  found  at  $867,60,  and  damages  for  detention  in  the  sum 
of  (290,  and  costs.  A  motion  for  a  new  trial  was  overruled, 
and  the  case  is  here  with  several  assignments  of  error  occur- 
ring during  the  trial. 

1.  The  first  is  (and  it  is  doubtful  on  the  record  whether  it 
was  ever  raised  and  passed  upon  by  the  court  below),  that  at 
the  time  of  the  commencement  of  this  action  the  specific  per- 
sonal property  was  in  the  custody  of  the  court,  and  that  by 
the  reason  of  that  £EU)t,  replevin  at  the  suit  of  a  third  party 
would  not  lie.  This  identical  question  was  passed  upon  by 
the  court  in  the  case  of  Gross  v.  Bogard^  18  Kan.  288,  and  as 
Mrs.  Haynes  claims  adversely  to  both  her  husband  and  Hun- 
ter, the  decision  controls  this  action.  Mrs.  Haynes  can  main- 
tain this  action  in  replevin  against  the  ofiScer  and  Hunter,  at 
whose  suit  the  former  process  issued  under  which  the  sheriff 
claims  possession. 
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2.  The  next  proposition  of  connsel  is,  that  the  evidence  is 
not  sufficient  to  entitle  Mrs.  Haynes  to  recover.  If  we  should 
undertake  to  determine  this  question  in  a  precise  and  formal 
manner,  it  would  be  the  trial  of  issues  of  fact  in  this  court. 
The  jury  and  the  trial  court  have  determined  that  there  was 
sufficient  evidence  to  entitle  her  to  a  recovery.  If  there  is  any 
evidence  to  support  the  ffiiding  of  the  jury  and  the  judgment 
of  the  court,  it  is  sufficient  here.  We  shall  not  weigh  the  evi- 
dence, nor  undertake  to  determine  the  credibility  of  the  wit- 
nesses. There  were  no  special  findings  required  of  the  jury; 
the  general  instructions  of  the  court  to  the  jury  were  not  ex- 
cepted to,  and  the  whole  record  of  the  proceedings  denotes 
that  there  was  a  free,  fair,  and  full  trial,  with  considerable 
latitude  allowed  in  the  introduction  of  evidence^  so  that  we 
have  no  doubt  but  that  both  the  court  and  jury  were  fully  ad- 
vised as  to  all  the  facts  in  the  case. 

8.  It  is  said  that  the  testimony  of  Mackay,  Julius  Beecher, 
Ole  Beecher,  A.  C.  McPherson,  and  Charles  Blackburn,  or 
rather  certain  parts  of  it,  ought  not  to  have  been  permitted 
to  go  to  the  jury.  This  testimony  consists  of  the  statements 
of  persons  living  in  the  neighborhood  of  Mrs.  Haynes,  and 
knowing  her  ever  since  she  came  to  Republic  County,  who 
testified  to  the  declarations  of  herself  and  her  husband,  when 
they  first  moved  into  the  neighborhood,  as  to  the  ownership  of 
this  specific  personal  property;  that  she  had  always  claimed 
to  be  the  owner  of  it,  had  always  said  so;  that  it  was  gener- 
ally understood  in  the  neighborhood  that  she  was  the  owner; 
that  by  reason  of  these  things,  it  was  a  matter  of  reputation, 
genendly  known,  that  she  was  the  owner  of  the  stock;  Haynes 
was  her  second  husband,  and  she  owned  the  stock  before  her 
marriage  to  him;  that  these  statements  as  to  the  ownership 
were  made  while  the  stock  was  in  the  possession  of  Mrs. 
Haynes,  as  well  by  her  as  by  her  husband;  that  she  had  bor- 
rowed money  in  town  on  the  fact  of  her  ownership.  These 
facts  all  had  a  tendency  to  support  her  claim,  and  divest  the 
jury  of  an  impression  that  her  claim  of  ownership  was  being 
used  for  the  sole  purpose  of  saving  the  property  from  a  chattel 
mortgage  executed  by  her  husband.  Declarations  by  a  party 
in  possession  of  personal  property  as  to  the  ownership  thereof, 
accompanying  some  principal  fact  which  they  serve  to  ex- 
plain and  qualify,  are  sometimes  said  to  be  a  part  of  the  res 
gestx:  Stone  v.  Bird,  16  Ean.  488,  and  authorities  cited.  This 
case  will  be  found  to  be  very  similar,  in  the  particular  fea« 
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tares  which  we  are  now  considering,  to  the  one  at  bar,  and  all 
the  criticisms  of  Mr.  Justice  Brewer  on  the  manner  in  which 
the  objections  to  the  evidence  were  presented  in  that  case  ap- 
ply with  equal  force  in  this.  The  sin^e  issue  in  this  case  is. 
Was  Mrs.  Haynes  the  owner  and  entitled  to  the  possession  of 
the  property  in  suit?  Her  declarations  while  she  was  in  pos- 
session of  the  property,  made  for  successive  years  before  this 
controversy  arose,  was  some  evidence  to  go  to  the  jury,  under 
the  proper  limitations  and  restrictions,  in  support  of  thai 
issue.  So  the  declarations  of  Hajrnes,  with  the  same  safe- 
guards, might  go  in  evidence,  and  those  of  George  Schaaf  are 
permissible,  for  they  are  both  parties  to  the  inquiry,  repre- 
sented by  the  sheriff,  and  their  declarations  in  disparagement 
of  their  own  tiUe,  and  in  support  of  that  of  Mr.  Haynes  while 
in  possession  and  oontrol  of  the  property,  can  be  shown.  Bui 
this  rule  must  be  kept  within  safe  and  reasonable  limits,  and 
it  is  extended  too  far  when  witnesses  are  allowed  to  state  the 
common  understanding  of  the  neighborhood,  or  the  general 
reputation  as  to  ownership.  This  was  done  by  several  wit- 
nesses in  their  answers  to  questions  to  which  they  did  not 
make  direct  responses,  but  there  was  no  motion  to  strike  out 
such  answers  and  withdraw  them  from  the  jury.  The  neces- 
sity for  such  a  course  was  very  clearly  pointed  out  by  the 
court  in  the  case  of  Stone  v.  Bird^  <upra,  and  it  is  stated  that 
a  mere  objection  to  its  recepti<m  was  not  enough;  but  not 
even  that  was  done  in  this  case.  When  an  improper  answer 
is  given  to  a  legitimate  question,  or  where  a  part  of  the  an- 
swer is  improper,  the  party  complaining  must  move  to  strike 
out  the  answer,  or  the  part  he  considers  improper,  in  order  to 
have  it  reviewed  in  this  court  In  this  case,  witnesses  were 
allowed  to  make  remarks,  uid  refer  to  the  knowledge  of  the 
neighborhood,,  and  make  statements  about  '^  reputation  <^ 
ownership,"  by  addition  to  proper  answ^s  to  questions,  and 
possibly,  in  one  or  two  instances,  to  questions  so  framed  that 
such  answers  could  be  made.  But  these  things  are  all  mixed 
up  with  what  appemrs  to  be  the  other  and  material  matter, 
and  we  cannot  say  affirmatively  that  there  is  error. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

By  the  Court.    It  is  so  ordered. 

FlNDINO  GW  JUBT  WILL  NOT  BE   RsvnWED  XV  THDUI  IB  AHT   BviDKirGB 

to  SuFPOBT  It:  See  Feart  v.  Alhea,  ante^  p.  837;  SodBeadedi  t.  Perkuu,  ajUe^ 
p,  S51;  Swctyne  t.  Waldot  ante,  p.  712. 
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Remedy,  when  WmiEss  Omn  Imfroper  Avswbx,  is  bt  ManutK  to 
ScBiKE  It  OUT:  See  Titular  v.  Newburgh,  4  Am.  St  Rep.  453. 

ADinssiBiLnT  OF  Dbolabatiohs  as  Pabt  of  Res  Gbstji  Ib  faUy  duh 
ciiSBed  in  the  note  to  Peopk  y.  Vernon^  95  Am.  Dec.  51-76. 

Rbflevin  DOiBs  not  Jak  fob  Pbopebtt  in  Cubtobia  Lbqib:  See  LmaU 
T.  Buck,  82  Am.  Deo.  73;  Booth  ▼.  Ableman,  84  Id.  711;  ffagam  ▼.  DomO,  88 
Id.  760. 


James  v.  Dunstan. 

(88  Kansai,  8N.1 

BuufiON  TO  Take  uhvbe  Will.  ^The  Eaneae  statate  in  relatUm  to  probttt- 
ing  inU%  and  the  eleotton  of  the  widow  to  take  thenonder,  epecnfiwJIy 
points  oot  the  eoone  to  be  pimaed  when  she  has  not  oonsented  in  writ- 
ing to  the  will,  and  a  substantial  oompUanoe  therewith  is  necessary  to 
make  sach  eleotion  binding. 

Action  of  cjaetment.  One  John  James,  deceased,  possessed 
of  certain  real  estate,  and  leaving  a  will.  His  widow,  Elisa- 
beth James,  at  the  time  the  will  was  probated,  was  suffering 
from  ill  health,  and  was  unable  to  appear  in  court  She, 
however,  sent  a  verbal  message  to  the  executor,  expressing 
her  desire  to  take  under  the  will,  and  her  intention  to  be  in 
court  when  able.  It  was  also  found  that  the  terms  of  the  will 
were  satisfiMory  to  her;  that  she  had  expressed  a  desire  that 
the  same  should  be  carried  out,  and  the  property  disposed  of 
after  her  death  to  the  persons  therein  named.  The  other  facts 
sufficiently  appear  in  the  opinion.  Judgment  waa  rendered 
giving  plaintiffs  possession  of  the  land,  and  defendants 
brought  the  case  to  this  court. 

Samud  Kimble^  for  the  plaintiffs  in  error. 

Oreen  and  Hesrin^  for  the  defendants  in  error. 

Clogston,  C.  Two  questions  are  raised  by  the  record  in 
this  case:  1.  Did  Elizabeth  James,  by  her  acquiescence  and 
verbal  declarations,  so  accept  the  provisions  of  the  will  as  to 
make  it  binding  upon  her  heirs?  2.  If  so,  did  the  will  convey 
to  Enfma  James  the  property  at  the  death  of  Elisabeth  James? 
But  as  a  decision  on  the  first  proposition  is  decisive  of  this 
case,  we  shall  not  consider  the  second.  Our  statute  in  relation 
to  probating  wills,  and  the  election  of  the  widow  to  take  there- 
under, specifically  points  out  the  course  to  be  pursued,  and  a 
substantial  compliance  therewith  must  be  made  in  order  to 
make  an  election  to  take  under  the  will  binding.    In  this  case. 


742  James  v.  Dunbtah.  [Kansas, 

it  is  conceded  that  no  such  election  was  made  as  is  pointed  out 
by  statute,  and  that  the  widow  did  not  consent  in  writing  to 
the  will.  Section  41  of  chapter  1 17,  Compiled  Laws  of  1885, 
provides  that  if  any  provision  is  made  in  the  will  for  the 
widow,  and  she  has  not  consented  thereto  in  writing,  the  pro- 
bate court  shall  issue  a  citation  to  her  to  appear  and  make  her 
election,  and  this  election  shall  be  made  within  thirty  days  of 
such  citation.  Section  42  provides  that  such  election  of  the 
widow  shall  be  made  by  her  in  person  before  the  probate 
court,  except  in  case  of  sickness,  and  that  the  court  shall 
make  known  to  her  the  provisions  of  the  will  and  her  rights 
under  the  law;  and  if  no  election  is  made,  that  she  shall  retain 
her  share  of  the  estate  under  the  law  as  if  her  husband  had 
died  intestate.  Section  43  provides  that  in  case  the  widow 
shall  be  unable  to  appear  in  the  probate  court  on  account  of 
sickness  or  ill  health,  it  Bhall  be  the  duty  of  the  probate  court, 
on  application  made  on  her  behalf,  to  issue  a  commission,  with 
a  copy  of  the  will  annexed,  to  some  suitable  person  to  take'her 
election,  which  person  must  explain  to  her  her  rights  under 
the  will  and  under  the  law.  Nothing  was  done  looking  toward 
an  election  as  is  contemplated  by  these  sections,  and  nothing 
was  done  by  her  in  regard  to  the  property  that  would  have 
estopped  her,  had  she  been  cited  as  the  law  requires,  from 
making  her  election  to  take  under  the  will.  The  time  had 
expired  in  which  to  make  her  election,  and  yet  no  request  was 
made  by  her  for  a  commission  to  take  such  election;  no  re- 
quest to  the  court  in  writing  was  made  that  she  desired  to 
take  under  the  will. 

Counsel  for  plaintiffs  in  error  insists  that  8%U  v.  8%U^  31  Ean. 
248,  is  decisive  of  this  case.  In  this  claim  we  think  counsel 
is  mistaken.  In  that  case  something  was  done  by  the  widow 
toward  claiming  under  the  will;  a  person  was  appointed  to 
draw  up  her  request,  which  was  signed  by  her.  This  appoint- 
ment, it  is  true,  was  irregular,  and  perhaps  also  the  manner  of 
its  execution;  but  it  was  an  attempt  to  comply  with  the  stat- 
ute, and  the  court  held  in  that  case  that  it  was  not  sufficient 
to  make  an  election.  In  this  case  nothing  but  a  verbal  mes- 
sage from  the  widow  to  the  probate  court  was  given,  and  it 
was  not  shown  that  she  knew  what  her  rights  were  mider  the 
law.  It  is  perhaps  true  in  this  case  that  her  rights  under  the 
law  were  substantially  the  same  as  under  the  will,  but  no  pre- 
sumptions can  be  indulged  in  as  to  her  knowledge  of  this 
fact. 
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In  StiUey  v.  Folgevy  14  Ohio,  610,  the  court  said:  ''The  prop- 
erty mentioned  in  the  agreement,  and  devised  hy  the  wiU,  was 
received  by  Mrs.  Folger  within  the  time  limited  to  make  an 
election.  This  was  not  denied.  It  was  in  fact  taken  very 
floon  after  the  dissolution  of  her  husband,  and  in  hot  haste, 
though  the  evidence  leaves  the  fact  perfectly  clear  that  his 
eyes  were  fully  closed  before  she  either  seized  the  property  or 
even  announced  her  intention  to  break  the  will.  Such  an  act, 
however,  is  not  an  election,  nor  can  it  be  proved  in  this  way. 
An  election  must  be  made  known  to  the  court  of  common 
pleas  of  the  proper  county,  and  the  record,  unless  lost  or  de- 
etroyed,  is  the  only  evidence  by  which  it  can  be  established, 
because  it  is  the  best  proof  of  which  the  nature  of  the  case 
admits." 

Also  in  MiUihin  v.  Welliver,  87  Ohio  St.  460,  it  was  said: 
''It  is  believed  no  case  can  be  found  where  the  facts  are  held 
sufficient  to  amount  to  an  election  to  waive  the  widow's  rights 
under  the  law,  unless  they  are  of  such  a  marked  character  and 
of  such  long  duration  as  will  clearly  and  distinctly  evince  a 
purpose  to  take  the  provisions  of  the  will,  and  to  operate  as  an 
efifectual  equitable  bar  to  dower." 

The  widow  must  therefore  be  deemed  to  have  £Edled  to  make 
her  election  to  take  under  the  will.  The  law  provides,  in  such 
a  case,  that  the  widow  shall  take  such  share  of  the  husband's 
estate  as  she  would  have  been  entitled  to  had  he  died  intes* 
tate;  and  as  he  left  no  issue,  under  the  law  the  widow  would 
take  his  entire  property,  both  real  and  personal;  and  as  she 
died  intestate,  the  plaintiflb  (defendants  in  error)  became  the 
owners  of  the  property  in  controversy,  and  are  entitled  to  its 
possession. 

We  therefiure  recommend  that  the  judgment  of  the  court  be* 
low  be  affirmed. 

By  the  Coubt.    It  is  so  ordered. 


AmjOAsaax  ov  Widow  iob  Lrarms  TnxuaoraABT  mm  held  to  beml* 
floisat  to  infonn  court  of  hor  election  to  tike  under  the  wflls  Mmymk  ▼• 
Z>od^  88  Am.  Dee.  218. 


r 
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St.   Louis,  Kansab^   and    Arizona  Wy  Go.   v. 

Chapman. 

BviiiMHW — Otvnom  of  Wmman  ab  to  Vaujb  <nr  horn  Cwrmaaaa^ 
fOB  Bailboad  CkncFA]rT--lM8iRUonoKB.^Wheieprop«rt7liMAiiMtf- 
ketTalae,  the  rale  is  strict,  and  requires  only  that  yalne  to  be  shown; 
bat  where  it  is  shown  that  property  is  without  a  market  valoe,  it  may 
then  be  oompaied  with  other  property,  and  its  Talne  determined  by  per^ 
■ons  who  are  shown  to  be  jud^^  or  who  have  knowledge  of  the  ▼alnea 
of  real  estate  in  that  vimnity,  or  who  havie  had  eopeiienoe  in  dw^ling, 
both  before  and  after  the  appropriation^  in  lots  near  l^,  and  aa  in- 
ttrootion  that  the  jnry  might,  in  snch  ease,  eonsider  sndi  opinions  of 
witnossBO,  and  npon  the  whole  evidenee  were  to  be  guided  by  their 
vation  of  the  propsi^  as  shown  tiiem»  and  so  datanliieits  lair 
real  value,  is  not  enoneons. 

Appeal  by  one  Charles  W.  Chapman  to  diBtriot  ooort  from 
appraisement  for  city  lots  condemned  by  commissioners,  and 
taken  by  raiboad  company  for  right  of  way.  Trial  to  the 
jury,  and  judgment  for  Chapman  to  recover  fifteen  hondred 
dollars  and  interest,  from  which  judgment  the  railroad  com- 
pany brought  the  case  to  this  court 

W.  A.  Johnson^  ft>r  the  plaintiff  in  error. 

A.  Bergen  and  L.  K,  Kirh^  for  the  defendant  in  error. 

OjJOQfnoSj  C.  The  errors  complained  of  are,  that  the  wit- 
nesses who  were  permitted  to  testify  a3  to  the  valjoe  of  the  lots 
appropriated  were  nor  competent  to  testify;  and  seicondy  that 
the  coiort  erred  in  its  instructions  to  the  jury  in  relation  to 
th9  question  of  value  and  rule  of  damage.  The  objection 
to  the  competency  of  the  witnesses  by  the  defendant  below 
itrqfae,  not  fix>m  want  of  a  general  ^ow^edge  of  values  in  the 
community  by  the  witnesses,  or  even  of  a  knowledge  in  a  g9n« 
eral  way  of  the  value  of  the  lots  appropriated,  but  becauae  of 
the  fact  that  the  witnesses  showed  that  they  were  not  ao- 
guainted  with  the  market  value  of  the  lots  at  the  time  they 
were  appropriated,  for  the  reason  that  there  was  at  that  time 
no  market  value  on  the  lots.  Counsel  insists  that  the  rule  of 
damages  is  the  market  value  of  the  lots  at  the  time  they  were 
taken.  This  is  true  where  the  property  taken  has  a  knarket 
value.  This,  then,  presents  the  question,  Can  the  value  of 
property  be  shown  in  absence  of  a  market  value?  It  was 
shown  by  the  witnesses  that  they  were  residents  of  the  city  of 
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Gamett,  and  that  this  addition  adjoined  and  was  part  of  the 
city;  that  they  had  resided  in  Gamett  for  a- number  of  years, 
and  were  well  acquainted  with  the  property  in  oontroyersy, 
and  acquainted  with  the  general  values  of  lands  at  Gamett  and 
in  that  vicinity  at  the  time  this  land  was  appropriated;  and 
a  number  of  them  testified  that  for  a  number  of  years  prior 
to  and  at  the  time  of  this  suit  they  were  engaged  in  the 
land  busineBS,  and  were  dealing  in  real  estate  in  that  vicinity; 
that  this  property  at  the  time  it  was  appropriated  had  no  mar^ 
ket  value;  that  they  arrived  at  the  value  of  lots  from  a  com- 
pariBon  with  the  value  of  other  lots  and  sales  made  in  Garnett, 
and  also  from  sales  of  lots  made  in  this  addition  before  aud 
after  the  land  was  appropriated,  and  from  their  general 
knowledge  of  the  values  of  property. 

There  was,  however,  a  special  objection  made  to  the  com- 
petency  of  the  defendant  in  error  as  a  witness.  He  showed 
that  he  had  never  resided  in  Kansas;  that  he  had  owned  this 
land,  known  as  the  Chapman  addition,  since  1867|  and  had 
been  well  acquainted  with  it  since  that  time;  that  he  platted 
the  land  and  fixed  the  prices  of  the  lots;  that  he  had  sold 
some  thirty  or  fi>rty  lots  in  said  additicxi  at  the  prices  so  fixed 
by  him;  that  he  was  acquainted  with  the  values  of  land  and 
city  property  in  and  about  Gamett  at  the  time  these  lots  were 
appropriated  by  the  railway  company;  that  he  did  not  know 
of  any  market  valne  for  the  lots  at  the  time  they  were  appro- 
priated. Upon  this  foundation,  he  was  permitted  to  testify  to 
the  value  of  the  lots  so  taken.  In  this  we  see  no  error.  The 
&ct  that  there  was  no  market  value  of  tiiie  lots  in  defendant's 
addition  would  not  warrant  the  railway  company  in  appropri* 
ating  them  without  compensation.  The  law  does  not  presume 
or  require  impoesibUities;  it  only  demands  and  requires  the 
best  proof  under  the  circumstances  of  each  case.  Where 
property  has  a  market  value,  tiie  rule  is  strict,  and  requires 
only  that  value  to  be  shown;  but  where  it  is  shown  that  the 
properly  is  without  a  market  value,  then  the  law  allows  the 
next  best  evidence  to  be  given  to  ascertain  its  value.  The  prop- 
erty then  may  be  compaied  with  other  property;  its  value  may 
be  determined  by  persons  who  are  shown  to  be  judges,  or  who 
have  knowledge  of  the  values  of  real  estate  in  that  vicinity, 
and  their  opinicms  may  be  given  of  the  value  of  the  property, 
which  in  this  case  was  the  best  evidence  it  was  possible  to  pro- 
cure.   Some  classes  of  property  always  have  a  market  value; 
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other  property,  by  reason  of  its  location,  or  distance  from  mar- 
ket, or  other  circumstances,  is  without  a  market  value;  never* 
theless  it  has  a  value,  though  the  means  of  ascertaining  it  is 
changed  where  the  rule  requiring  market  value  cannot  be  ap- 
plied. In  L.  T.  &  S.  W.  Ry  Co.  v.  Paid,  28  Kan.  821,  Judge 
Brewer,  speaking  for  the  court,  says:  "  While,  on  the  other 
hand,  the  values  of  real  estate,  especially  in  localities  where 
there  are  few  changes  in  property,  are  not  so  absolutely  cer- 
tain, and  cannot  be  determined  with  absolute  exactness;  and 
in  respect  to  them  the  testimony  of  witnesses  partakes  largely 
of  the  nature  of  opinions.  And  yet  from  the  necessities  of  the 
case  it  has  come  to  be  recognized  that  such  testimony  is  com- 
petent. It  is  the  best  that,  in  the  nature  of  things,  can  be 
obtained;  for  a  description  by  a  witness  of  the  locality  of  any 
given  tract,  its  improvements  and  surroundingBi  would  ordina- 
rily  throw  little  light  upon  the  question  of  its  value*  So  many 
things  enter  into  and  affect  such  value  that  a  witness  would 
be  unable  to  describe  them  all,  or  even  to  comprehend  them 
all  fully.  Hence  it  has  become  pretty  generally  established 
that  a  witness  who  testifies  that  he  is  acquainted  with  the 
values  of  real  estate  in  the  locality  may  give  his  opinion  as  to 
the  value  of  any  particular  tract."  See  also  Atchison  etc.  JZ.  R. 
Co.  V.  Stanford,  12  Kan.  380;  15  Am.  Bep.  862;  JTansos  Cen^ 
iral  Ry  Co.  v.  Alien,  24  Id.  8& 

On  the  question  of  the  values  and  the  rule  by  which  to  de* 
termine  the  defendant's  damages,  the  court  instructed  the  jury 
as  follows: — 

''  4.  In  determining  the  value  of  plaintiff's  lots  appropriated 
as  right  of  way,  you  are  to  consider  the  fedr  market  value  of 
the  lots  taken  as  to  the  time  of  the  taking.  This  does  not 
necessarily  mean  what  it  would  bring  at  forced  sale,  or  under 
peculiar  circumstances;  but  such  sum  as  the  property  is  worth 
in  the  market;  that  is,  to  persons  generally,  if  those  desiring 
to  purchase  were  found  who  were  willing  to  pay  their  just  and 
fair  value. 

'^  5.  If  you  should  find  that  there  was  no  market  for  such 
property  at  the  time,  it  does  not  follow  that  they  were  worth* 
less,  or  could  be  appropriated  without  fair  compensation.  You 
should  inquire  what  was  its  actual  value,  its  reasonable  worth; 
you  should  consider  its  reasonable  worth  in  the  hands  of  a  pru- 
dent seller,  at  liberty  to  sell,  at  a  reasonable  time  for  selling, 
and  usual  and  reasonable  terms  and  conditions  of  sale:  taking 
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in  view  the  location  of  the  lots  and  the  purposes  for  which 
they  were  held.  You  should  determine  such  value  as  the  same 
would  be  determined  by  a  prudent  seller  or  purchaser.  In 
arriving  at  this  value  the  opinons  of  witnesses  are  taken.  Of 
course  the  value  of  their  opinions  depends  upon  the  means  of 
knowledge,  experience,  and  observation  that  the  witnesses  are 
shown  to  possess.  You  are  not  concluded  by  these  opinions 
of  one  or  more  witnesses.  You  should  consider  the  location, 
surroundings,  the  value  of  other  lots  in  the  vicinity  at  the  time, 
and  determine  such  value  from  a  careful  comparison  and  con* 
sideration  of  the  whole  evidence,  guided  by  your  own  observa- 
tion of  the  location  and  situation,  as  shown  by  the  view  you 
have  had  of  the  premises.  Of  course  you  will  not  fix  the  value 
from  your  own  knowledge,  or  opinions  formed  upon  the  view, 
but  will  make  use  of  your  observation  in  weighing  and  con- 
sidering the  testimony  offered,  and  applying  it  to  the  case. 
You  should  not  be  influenced  by  any  esthnate  of  the  owner, 
based  upon  fiincy,  local  attachments,  or  otherwise;  neither 
should  you  base  your  estimate  upon  forced  sales  made  under 
circumstances  of  hardship." 

In  these  instructions  we  see  no  error*  It  was  a  direction  to 
the  jury  to  determine  the  market  value  of  the  property,  in  the 
first  instance,  and  if  they  found  that  there  was  no  market 
value  at  the  time  the  property  was  so  taken  and  condemned, 
then  they  might  consider  the  evidence  of  the  reasonable  worth 
of  the  same  in  the  hands  of  a  prudent  seller,  or  a  person  de- 
siring to  purchase,  and  that  in  arriving  at  this  value  the  opin- 
ions of  the  witnesses  are  to  be  taken,  and  that  the  value  of 
the  opinion  depended  upon  the  knowledge,  experience,  and 
observation  of  the  witness;  also,  that  they  were  to  consider  its 
situation,  surroundings,  and  the  value  of  other  property  in 
that  vicinity,  and  upon  the  whole  evidence  they  were  to  be 
guided  by  their  observation  of  the  property,  as  shown  to  them, 
and  from  all  this  testimony  and  observation  they  were  to  de* 
termine  its  fair  market  value,  or  real  value.  This  instruction 
seems  to  us  to  have  been  eminently  fair  and  reasonable  under 
the  facts  as  shown  in  this  case.  This  disposes  of  all  the  sub- 
stantial claims  of  error  in  the  record.  All  the  other  questions 
related  to  the  damages  allowed  to  the  remainder  of  the  addi- 
tion not  appropriated,  which  was  by  the  defendant  remitted 
after  verdict,  and  therefore  it  is  not  necessary  to  examine  any 
claim  of  error  in  the  evidence  or  the  instructions  of  the  court 
therein. 
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We  therefore  reecwmiend  that  the  judgment  of  the  eonri 
below  be  aflSrmed. 

By  the  Coubt.    It  is  00  ordered. 


Ofuiioiia  or  WmrsBsn  axm  AraaanBui  to  Paors  Valub  of  Laxo^ 
X^MMK  VT  P^Tf.»ftAn  CoMPAVT  wkder  right  of  omhwBt  donua:  ZMk  JMk 
mcR.  B.(h.  r.  Woodnff,  4  Am.  St.  E«p.  M,  andnotop 


Sanfobd  V.  Webks. 

Xkm  D  hot  ov  ths  Eaanr ca  or  a  Cohtbaot  loa  na  Siui  or  Lahd 
wbea  mh  contract  it  nmp^  an  agMcxiMat  to  convey  upon  tiic  poyaMBk 
of  A  ocrtain  amoant  at  a  apccified  time;  and  a  coaTcyanoc  of  the  title 
may  be  decreed  npon  the  tender  of  the  price  and  interest  within  a  ra^ 
■enable  time.  Where  time  is  not  stated  as  of  the  omence,  courts  an 
feloctant  to  enforoe  forfeitores. 

lugmvfWMMKTB  —  Ajvramat  FosamiDir  —  Nonos.  —  The  meie  fact  thaft 
one  takes  possession  of  land  with  the  owner's  consent,  makes  a  lew 
improTements  thereon,  and  then  enters  into  an  agreement  for  the  pnr> 
chase  of  the  legal  title,  does  not  constitote  that  open,  notorions,  nneqniT* 
ocal,  and  ezdnsiTe  possession  nnder  an  i^parant  claim  of  ownership 
whifih  is  notice  to  a  &ON0  JUe  pmchaser  of  the  legal  titls^  who  goes  into 
aotnal  powsssion,  sad  makes  other  and  permanent  impBoveaouents;  and 
if  soch  agreement  is  not  acknowledged,  filiiig  it  for  record  doss  not  im> 
part  notice. 

AcTion  to  quiet  title.  The  agroement  in  qnestion  was  to 
oonvey  by  warranty  deed  certain  land  therein  described,  for  a 
sum  stated,  to  one  E.  H.  Sanford,  and  contained  this  clause: 
''The  said  Sanford  agreeing  to  pay  the  said  sums  of  money  in 
thirty  days  from  this  date  to  the  undersigned  or  h^  order/' 
and  was  signed  S.  B.  Bartholomew. 

E.  H,  Sanford,  for  himself,  as  plaintiff  in  error. 

Oeorgc  O.  Cornell  and  A.  H.  Case^  for  the  defendants  in 
error. 

HoBOKni,  C.  J.  This  was  an  aetion  brought  by  Ephraim 
H.  Sanford  agsinst  Henry  M.  and  Joel  P.  Weeks,  to  quiet 
title  to  a  quarter-section  of  land  in  Wabaunsee  County.  San- 
ford claimed  anequitable  title  to  the  land,  and  actual  possession 
thereof,  under  a  written  contract  from  Miss  S.  E.  Bartholo- 
mew, dated  December  8,  1879,  which  was  filed  fi)r  reoord 
February  11, 1880;  but  this  contract  was  not  acknowledged. 
On  September  27,  1880,  Miss  S.  E.  Bartholomew  couTsyed 
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the  land  by  warranty  deed  to  the  Weekees,  which  deed,  duly 
acknowledged,  was  filed  for  record  October  1,  1880.  Within 
a  day  or  two  after  receiving  this  deed,  the  Weekses  took  actual 
possession  of  the  land;  proceeded  to  build  a  dwelling-house, 
and  make  other  improyemente;  soon  after,  they  moved  into 
the  house  with  their  families,  and  have  had  actual  possession 
over  since. 

It  appears  from  the  evidence  and  findings  of  the  trial  court 
that  Sanford  never  paid  or  ofiered  to  pay  for  the  land  accord- 
ing to  the  terms  of  his  written  contract.  The  court  held,  as 
a  matter  of  law,  that  by  his  failure  to  comply  with  the  terms 
of  the  contract,  his  rights  in  the  land  became  forfeited,  and 
that  he  had  no  equities  or  other  interests  therein  at  the  com- 
mencement of  this  action.  In  the  contract,  time  is  not  stated 
as  of  the  essence,  and  courts  are  reluctant  to  enforce  forfeit- 
ares.  It  is  not  to  be  presumed  that  the  parties  to  the  contract 
intended  that  time  should  be  of  the  essence  thereof,  in  the 
absence  of  any  stipulation  to  that  effect  When  there  is  simply 
a  contract  to  convey  upon  the  payment  of  a  certain  amount 
at  a  specified  time,  time  is  not  of  the  essence  of  the  contract, 
and  a  conveyance  of  the  title  may  be  decreed  upon  tender  of 
the  price  and  interest,  if  made  within  a  reasonable  time:  Mo. 
Biver  etc.  R.  R.  Co.  v.  Briddey^  21  Ean.  276;  Land  Co.  v.  Perry^ 
28  Id.  140. 

If  the  decision  of  the  trial  court  rested  upon  its  construc- 
tion of  tho  written  contract  of  December  8, 1879,  the  judg- 
ment would  necessarily  have  to  be  reversed;  but  this  is  not 
the  pivotal  point  in  the  case.  The  trial  court  specially  found 
upon  the  evidence  that  the  Weekses  had  no  notice,  actual  or 
constructive,  on  September  27,  1880,  that  Sanford  had  or 
claimed  to  have  any  interest  whatever  in  the  land.  If  the 
Weekses  purchased  without  notice  of  Sanford's  equities  in  the 
land,  then  of  course  the  Weekses  are  entitled  to  the  judgment 
rendered  in  their  favor,  because  they  were  bona  fide  purchasers 
for  value.  As  the  written  contract  of  December  8,  1879,  was 
not  acknowledged,  it  being  filed  for  record  did  not  impart 
notice  to  the  Weekses,  or  any  one  else:  Comp.  Laws  1885,  c. 
2%  sees.  9,  19,  20. 

Sanford  never  made  any  improvements  on  the  land  after 
the  da(e  of  his  contract;  but  it  appears  from  the  evidence 
that  prior  to  the  contract,  under  consent  from  Miss  Bartholo- 
mew, he  had  taken  possession  of  the  land,  or  a  part  of  it-,  and 
had  made  some  improvements,  consisting  of  the  breaking  of 
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thirteen  or  fourteen  acres,  which  were  fenced  with  baibed  wire 
and  oak  posts.  There  was  quarried  and  corded  up  upon  the 
land  at  the  time  considerable  rock.  There  were  also  some 
preparations  toward  the  construction  of  a  lime-kiln.  Sanfordi 
however,  had  no  house  upon  the  land,  and  was  not  living 
thereon.  According  to  the  evidence  of  the  Weekses,  they  had 
no  notice  nor  knowledge  at  the  time  of  their  purchase  that  the 
improvements  thereon  had  been  made  hy  Sanford,  or  that  he 
had  any  interest  or  claim  to  the  same.  They  made  inquiries 
of  the  agents  of  their  grantor,  Miss  Bartholomew,  and  were 
informed  by  them  that  she  was  the  owner  of  the  premises,  and 
that  the  matter  was  all  straight.  They  also  inquired  of  a 
responsible  banker  if  they  could  rely  upon  the  representations 
of  these  agents,  and  they  were  informed  they  could. 

We  have  time  and  again  stated  that  open,  notorious,  un- 
equivocal, and  exclusive  possession  of  real  estate  under  an 
apparent  claim  of  ownership  is  notice  to  the  world  of  what- 
ever claim  the  possessor  asserts,  whether  the  claim  be  legal  or 
equitable  in  its  nature:  McNeil  v.  Jordan^  28  Kas.  7;  Tucker 
V.  Vandermarky  21  Id.  263. 

If  this  were  an  action  pending  between  Sanford  and  Miss  S. 
E.  Bartholomew,  we  would  have  no  hesitation  in  holding  that 
Sanford  had  actual  possession  of  the  premises;  but  this  action 
is  between  Sanford  and  the  Weekses,  who  claim  to  be  innocent 
purchasers.  The  on]y  question,  really,  for  our  determination 
is,  whether  there  is  sufficient  evidence  in  the  record  to  sustain 
the  finding  of  the  trial  court  that  the  Weekses  had  neither 
actual  nor  constructive  notice  before  their  purchase  of  the 
land  that  Sanford  had  or  claimed  any  interest  therein.  It 
was  the  province  of  the  trial  court  to  determine  the  credibility 
of  all  the  witnesses.  It  seems  to  have  wholly  disregarded  the 
evidence  of  Sanford.  If  there  was  iojustice  in  this,  we  are 
unable  to  correct  it.  The  evidence  of  Henry  M.  Weeks  and 
Sanford  directly  conflicts.  There  was  evidence  that  Sanford 
did  not  have  open,  notorious,  unequivocal,  and  exclusive  pos- 
session of  the  land  at  the  time  of  the  purchase  of  the  Weekses; 
therefore  we  cannot  disturb  the  finding  of  the  trial  court,  as 
there  is  evidence  to  sustain  it  This  conclusion  necessarily 
causes  an  affirmation  of  the  judgment. 

Several  errors  are  alleged  concerning  the  admiesidn  and 
rejection  of  testimony.  The  briefs  do  not  refer  specifically  to 
the  pages  of  the  record  which  counsel  desire  to  have  examined, 
and  this  of  itself  is  a  sufficient  excuse  for  not  commenting 
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Dpon  these  alleged  errors.  Notwithstanding  the  failure  of 
counsel  to  comply  with  the  rules  of  practice  promulgated  by 
this  court,  we  have  read  the  record  carefuUyi  and  find,  in 
view  of  the  conclusions  we  have  reached,  that  the  alleged 
errors  are  wholly  immaterial. 

As  the  evidence  sustains  the  findings  of  the  trial  court, 
notwithstanding  one  of  the  reasons  given  for  the  judgment  is 
erroneous,  the  other  reasons  are  sufficient,  and  the  judgment 
must  be  affirmed.  

Tun  IS  OF  Ebsbmob  of  Coktraot  fob  Saui  of  Lams^  whin:  See  Tkom" 
Um  ▼.  ShefiM  etc  R  R  Co.,  anie,  p.  887. 

Advibu  Possession  ib  Takxn  SnuorLT,  and  Evbet  PUBUnrrxoN  is  or 
Favor  of  Possession  in  Subordination  to  thb  Rightful  Owner:  See 
SekwaUbaek  y.  Oldeago  etc  Ry  Co,,  2  Am.  St.  Rep.  740»  and  note.  In  8coU 
V.  MUU,  49  Ark.  266,  it  wu  held  that  one  who  entered  nnder  color  of  title. 
Mid  after  dimtlmiing  a  few  trees,  left  the  land  and  exercised  no  other  act  of 
ownership  over  it  except  to  pay  taxes,  had  not  acquired  a  title  by  advene 


Bankinb  V.  Grebr. 

FBS  Kansas,  MS.J 

RXPLBYXN  BT  MOBIOAOH.  —  LbVT  OF  EXXUUTION  ON  FlMFSBTT  SUBJIOT  TO 

Chattel  Mobtoage  gives  officer  no  greater  rights  therein  than  mort* 
gagor  himself  had;  and  the  mortgagee,  upon  default  of  payment  of  the 
debt,  is  entitled  to  possession  of  the  property,  and  upon  demand  for 
such  possession  on  the  officer,  may  bring  his  action  to  recover  the  same. 
Replevin.  — It  is  No  Defense  in  AonoN  bt  Mobtoagee  against  Offi* 
OBB,  to  recover  mortgaged  property  held  under  levy  of  execution,  to 
show  that»  at  the  time  demand  was  made  on  the  officer  for  possession, 
there  was  a  prior  outstanding  mortgage  held  by  another  person  against 
the  same  property. 

Action  to  recover  posBession  of  two  mares  brought  by  the 
mortgagee  after  due  demand  upon  the  officer,  one  E.  J.  Cady, 
who  was  in  possession  of  the  property.  At  the  time  of  taking 
the  mortgage  there  were  two  other  mortgages  upon  said  prop- 
erty, which  fact  was  then  folly  known  to  the  plaintiff's  agent. 
One  of  these  mortgages  was  in  favor  of  one  Ament.  The  de- 
fendant Greer  was  administrator  on  the  estate  of  E.  J.  Cady. 
From  judgment  for  defendant  the  plaintiff  brought  the  case 
here  for  review.  The  other  facts  sufficiently  appear  in  the 
opinion. 

Vance  and  Campbell^  for  the  plaintiff  in  error. 

/•  P.  Oreer  and  Thanuu  Archetj  for  the  defendant  in  error. 
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Cloooton,  C.  The  question  preeented  for  oar  consideraticm 
is,  Are  the  conclusions  of  law  and  judgment  sustained  by  the 
findings  of  fact  as  found  by  the  court?  If  they  are,  then  the 
judgment  was  properly  rendered  thereon  for  the  defendant. 
At  the  time  this  action  was  commenced,  Cady,  the  constable, 
was  in  possession  of  the  property  by  virtue  of  an  execution 
regularly  issued  upon  a  judgment  in  favor  of  Mrs.  Oreer.  This 
execution  was  properly  levied  upon  the  property  in  contro- 
versy, and  by  such  levy  all  right  of  Brinzendine,  the  owner, 
was  transferred  to  the  judgment  creditor;  but  this  levy  gave 
the  constable  no  greater  right  to  the  possession  of  the  property 
than  Brinzendine  had,  and  when  demand  was  made  upon  the 
constable  for  the  property,  it  was  his  duty  to  surrender  it  to 
the  mortgagee,  the  plaintiff  in  this  action.  This  surrender 
would  have  passed  the  property  to  the  plaintiff  with  this  addi- 
tional burden  or  lien  of  the  execution  creditor,  which  would 
have  the  effect  to  transfer  whatever  right  Brinasendine  had  in 
the  proceeds  after  the  sale  of  the  property  under  the  mortgage, 
and  the  satisfaction  of  the  debt  secured  thereby  to  the  execu- 
tion creditor,  or  to  the  constable  who  held  the  execution.  Re- 
leasing the  property  to  the  plaintiff  would  not  release  the  lien 
established  by  the  levy  only  so  far  as  the  possession  of  the 
property  was  concerned;  but  the  lien  would  continue  and 
bind  the  surplus  proceeds  to  the  amount  of  the  judgment  and 
costs.  By  the  terms  of  the  mortgage,  plaintiff  was  entitled  to 
the  possession  of  the  property  upon  default  in  the  payment  of 
the  debt  for  which  the  mortgage  was  given,  and  all  that  it 
was  necessary  for  the  plaintiff  to  do  before  bringing  the  action 
was  to  demand  the  possession  of  the  property  under  his  mort- 
gage. The  mortgage  having  been  given  to  secure  a  debt,  and 
the  debt  having  become  due,  no  demand  was  necessary  upon 
Brinzendine  for  its  payment,  and  consequently  no  demand  was 
necessary  upon  the  constable  except  for  the  possession  of  the 
property. 

Defendant  also  insists  that,  as  it  was  shown  that  Ament  had 
a  first  mortgage  upon  the  property,  which  was  also  due,  and 
gave  him  a  prior  right  to  its  possession,  for  this  reason  plain- 
tiff was  not,  at  the  commencement  of  the  action,  entitled  to  its 
possession.  It  is  true  that,  under  a  general  denial  in  an  action 
of  replevin,  the  defendant  may  show  that  the  plaintiff  is  not 
entitled  to  the  possession  of  the  property,  that  being  the  gist 
of  the  action;  and  to  defeat  plaintiff's  right  of  possession,  he 
may  not  only  show  that  he  is  entitled  to  the  poeeession  hitai- 
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Belfy  but  may  also  show  that  the  right  of  possesBion  belongs  to 
another,  even  if  a  stranger  to  the  action;  but  this  right  of  pos- 
session must  be  an  absolute  right, — one  not  contingent  or 
depending  upon  circumstances  or  conditions, — and  it  would 
not  be  sufficient  to  show  that  there  were  other  and  superior 
outstanding  mortgages  against  the  property,  although,  under 
some  circumstances  or  conditions,  the  mortgagee  might  be 
entitled  to  the  possession  of  the  property,  even  as  against  both 
plaintiff  and  defendant.  This  right  of  possession  under  a 
mortgage  is  a  right  to  be  claimed  by  the  mortgagee.  He 
might  never  claim  the  property;  it  might  not  be  necessary  for 
him  to  do  so;  the  debt  might  be  paid,  or  he  might  have  other 
security  or  other  property  included  in  his  mortgage  sufficient 
to  satisfy  his  claim  independent  of  this  property.  This  being 
true,  we  think  that  the  fact  that  Ament  held  a  mortgage  on 
this  same  property  is  not  sufficient  to  defeat  the  plaintiff's 
right  to  recover  its  possession  as  against  the  defendant's  claim 
under  the  levy  of  the  execution.  He  was  entitled  to  the  prop- 
erty as  against  the  defendant,  and  as  against  all  the  world, 
until  some  other  claimant  asserted  a  better  right. 

Again,  defendant  insists  that  the  plaintiff's  debt  had  nearly 
M  been  paid  after  the  commencement  of  the  action  and  before 
trial;  and  the  court  so  found.  The  evidence  upon  which  this 
finding  was  made  was  improperly  received.  The  issue  joined 
and  the  fSacts  to  be  tried  were,  whether  or  not  the  plaintiff  was 
entitled  to  the  possession  of  the  property  at  the  oommence- 
ment  of  the  action;  and  if,  after  that,  payment  or  anything 
else  had  occurred  that  would  render  plaintiff's  claim  inoper- 
ative, it  must  be  set  up  as  a  defense,  and  on  application  to  the 
oourt  showing  such  facts,  leave  to  file  a  supplemental  defense 
would  have  been  given,  and  an  issue  would  then  have  been 
Jpresented.  This  was  not  done.  The  evidence  was  incompe- 
tent, and  a  finding  or  conclusion  upon  evidence  improperly 
received  on  an  issue  not  raised  by  the  pleadings  will  be  disre- 
garded by  this  court.  We  are  therefore  of  the  opinion  that  at 
the  commencement  of  this  action  plaintiff  was  entitled  to  the 
immediate  possession  of  this  property  as  against  the  defendant. 

It  is  recommended  that  the  cause  be  reversed,  and  remanded 
to  the  court  below,  with  an  order  that  judgment  be  rendered 
on  the  findings  of  fact  as  found  by  the  court,  in  fiivor  of  the 
below,  for  the  possession  of  the  property,  and  fiar  oottsu 


By  the  Coubt.    It  is  so  ordered. 
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Mobtgaoxb'b  Riobt  of  AonoK  nnt  Uhlawiitl  IimarEREBOB 
Ohatrlb  Mobtgaoid  exists  m  well  when  the  property  it  taken  under  l^fd 
process  as  wben  taken  without  color  of  anthority:  TamnaUB  ▼.  TSoUe^  61 
Dea  480^  and  note. 


ToPBKA  City  Railway  Company  t;.  Higgs. 

L»  Kaxsas,  87S.1 

XiQUoazrcB— Whin  Sibbt-railwat  OcniPAirT  UirDSKTAxii  to  Cakbt 
Labox  Kumbbbs  07  Pboplx  vastly  in  excess  of  the  seating  capaei^  of 
its  cars,  and  permits  passengers  to  ride  on  the  platf cms  and  foot-hoards 
without  ohjeotion,  and  ooUeets  fare  from  them,  and  stops  its  cars  when 
in  snch  crowded  condition  that  no  seats  are  attainaMe,  and  pemuts  per- 
sons to  get  upon  them  and  to  be  carried  from  place  to  pl&ee^  and  iHmb 
the  cars  are  in  snch  crowded  condition,  with  psssengers  riding  on  the 
loot-boards,  nms  them  so  near  the  interseottcn  of  a  switch  with  tiis 
main  track  that  they  cannot  pass  withont  injory  to  the  passsngai% 
the  company  is  gnilty  of  gross  n^ligence. 

AfBBIT-BAILWAT  COMPABXn  AB   OaBBIXBS  07  PABmrOXBS   ABB   BODBD  10 

KiMiHHa  All  Possiblb  Skiu^  PoBBSiasT,  abd  Gabb  in  roaniog  their 
cars,  so  that  passengers  may  not  be  exposed  to  danger  on  aooonnt  of  the 
manner  in  which  the  cars  are  ran,  and  snch  skill  snd  care  indnde  tiis 
sflBereise  of  CTery  reasonable  precantion  to  prevent  injuries  to  passengen^ 
and  implies  that  there  shall  be  good  tracks,  safe  car%  careful  manage- 
ment^ and  jndioioas  operation  in  eveiy  respect.    All  possible  foresi^l 
means  more  than  this;  it  mesns  anticipation  if  not  knowledge  that  the 
operation  of  street-cars  will  result  in  danger  to  passeogers,  and  that 
there  mnst  be  some  action  with  reference  to  the  f ntnre^  a  provident  oars 
to  guard  against  such  occurrences,  a  wise  foresight  snd  pmdent  proviaum 
that  will  avert  the  threatened  evil,  if  human  thought  or  action  can  do  sow 
Sbbbbb  07  Oabb  to  bb  ExBBOiaBD  BT  Cabbzbbs  07  Passbrgbbs.  —  The 
nde  requiring  highest  skill  and  care  in  carrying  passengers  applies  to 
its  full  extent^  not  only  to  steam-cars,  but  to  street-cars  and  other  vehidss 
drawn  by  horses,  the  diffiBrence  being  in  the  means  and  instrumentalities 
used,  to  prevent  accident  by  reason  of  the  mode  rather  than  to  the  de- 
gree in  which  the  preventive  means  are  to  be  employed*    To  each  mode 
of  ocnvejrance  must  be  applied  the  greatest  degree  of  skill,care,  and  fore* 
sight  of  which  they  are  susceptible. 

Action  for  damages  for  injury  alleged  to  haye  been  caused 
by  negligence  of  the  defendant  company.  Upon  trial  to  the 
jury,  the  following  instruction,  among  others,  was  asked  to  be 
given,  but  was  refased:  "2.  The  court  instructs  the  jury  that 
it  is  the  duty  of  the  defendant  to  exercise  all  reasonable  pre- 
caution and  care  for  the  safety  of  its  passengers;  but  it  is  also 
the  duty  of  each  and  every  person  while  riding  on  a  street-car 
to  use  ordinary  care  for  his  own  safety,  and  reasonable  precau* 
tion  to  guard  against  accidents.  And  if  the  jury  believe  that 
at  the  time  the  plaintiff  got  aboard  of  defendant's  car,  on  the* 
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afternoon  of  October  1,  1885,  he  was  lame  and  weak,  so  that 
he  was  not  able  by  reason  of  said  bodily  infirmities  to  use  or. 
dinary  strength  and  care  to  protect  himself  from  accident, 
and  the  position  on  the  step  of  the  car  was  thereby  more 
hazardous  to  plaintiff,  then  the  act  of  plaintiff  in  taking  the 
exposed  position  on  the  step  of  the  car  was  negligence,  and  he 
cannot  recover  in  this  case."  Among  other  questicDS  of  faet 
submitted  to  the  jury  was  the  following:  ''4.  Was  not  plain- 
tiff requested  by  the  superintendent  of  defendant  not  to  get 
on  to  the  crowded  cars  in  his  crippled  condition,  but  to  wait, 
and  he  [the  superintendent]  would  get  him  a  seat?"  which 
was  answered  in  the  affirmative.  The  other  necessary  facta 
appear  in  the  opinion.  Judgment  was  rendered  against  the 
defendant  company,  and  it  brought  the  case  to  this  court 

Jones  and  MaaoUf  and  J.  O.  Watersy  for  the  plaintiff  in  error. 

WSliam  R.  Haten^  and  Hazen  andlsenharij  for  the  defendant 
in  error. 

Simpson,  C.  The  defendant  in  error  was  a  passenger  on  one 
of  the  open  cars  of  the  street-railway  company  on  the  evening 
of  October  1, 1885,  at  a  time  when  there  was  a  vast  concourse  of 
people  in  the  city  of  Topeka,  drawn  together  by  a  sham  battle 
on  the  fiur-grounds  during  a  soldiers'  reunion.  The  car  upon 
which  the  defendant  in  error  was  riding  was  going  north  finom 
the  £air-groxmds,  along  a  street  known  as  Topeka  Avenue.  On 
this  street,  and  between  Huntoon  and  Thirteenth  streets,  is 
located,  alongside  of  the  main  track  of  the  street-railway,  and 
to  the  east  of  it,  a  switch  track,  217  feet  long  from  point  to 
point,  used  to  allow  cars  to  pass.  The  car  upon  which  defend* 
ant  in  error  was  riding  was  what  is  called  an  open  car;  on 
each  side  of  the  frame  of  the  car,  extending  its  whole  length, 
there  was  a  foot-board  from  eight  to  ten  inches  wide,  to  enable 
passengers  to  step  into  and  out  of  the  car.  And  on  occasions 
when  there  was  a  large  and  unusual  number  of  passengers  to 
be  carried,  these  foot-boards  were  utilized  by  the  company, 
and  passengers  were  allowed  to  stand  upon  them,  and  to  be 
earned  on  them  from  station  to  station.  Higgs  was  standing 
0n  the  west  foot-board,  north  of  the  center  of  the  car,  and  near 
to  its  front  end,  when  the  car  turned  onto  the  switch,  went  so 
far  north  on  it,  and  approached  so  near  to  its  intersection  with 
the  main  track  that  a  closed  car  coming  south  on  the  main 
track  ran  so  near  the  open  one  on  which  he  was  riding,  that 
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he  was  aqneesed  against  one  of  the  posts  that  support  the  roof 
of  the  open  car,  and  was  braised  and  injured  in  the  shoulders 
and  back.  The  jury  found,  in  answer  to  special  questions 
submitted  to  them,  that  the  open  car  upon  which  he  was  rid- 
ing at  the  time  the  injury  occurred  was  in  motion;  and  there 
is  no  question  under  the  evidence  but  that  the  closed  car  going 
south  on  the  main  track  was  also  slowly  moving.  It  does 
seem  that,  considering  the  vast  crowds  of  people  which  were 
being  transported  by  the  street-railway  company,  the  large 
number  that  was  on  this  particular  car, — every  seat  being 
occupied,  the  front  and  rear  platforms  crowded,  and  many 
persons  standing  on  both  foot-boards, — it  was  gross  n^Ugence 
upon  the  part  of  the  employees  of  the  railway  company  to  ap- 
proach so  near  the  intersection  of  the  switch  to  the  main  track. 
This  act  of  the  employees  of  the  company  was  the  direct  and 
immediate  cause  of  the  injury  inflicted  on  the  defendant  in 
error.  It  is  among  the  special  findings  of  the  jury,  in  sub- 
stance, that  the  car  was  so  crowded  at  the  time  Higgs  got 
upon  it  that  there  was  no  seat  which  could  be  occupied  by 
him,  and  that  his  only  chance  was  to  ride  upon  the  foolrboard. 
It  is  in  evidence  that  when  large  numbers  of  people  were  to  be 
carried,  the  railway  company  permitted  passengers  to  ride  on 
the  foot-boards,  and  collected  fare  from  them;  that  on  this 
occasion,  people  vastly  in  excess  of  the  number  of  seats  con- 
tained in  such  cars  were  carried,  so  that  there  was  no  contrib- 
utory negligence  on  the  part  of  the  defendant  in  error  in 
getting  on  the  foot-board  of  the  car  to  ride  to  town,  and  in 
standing  there,  being  unable  to  secure  a  seat  on  account  of 
the  crowded  condition  of  the  car,  there  not  being  a  vacant  seat 
that  he  could  have  taken.  It  is  sought  to  establish  contribu- 
tory negligence  on  the  part  of  the  defendant  in  error  by  proof 
that  before  this  time  he  was  crippled,  and  on  this  day  was 
using  a  crutch  and  cane;  that  the  superintendent  of  the  street- 
railway  company,  to  whom  he  was  personally  known,  had  no- 
ticed that  he  was  using  the  crutch  and  cane,  and  had  warned 
him  not  to  attempt  to  get  on  the  cars  *'  while  there  was  such  a 
rush,"  and  promised  to  get  him  a  seat  in  the  cars;  that  Higgs 
waited  for  more  than  one  hour  after  that  promise,  during 
which  time  the  superintendent  states  that  probably  twenty- 
five  cars  had  started,  but  he  had  done  nothing  to  secure  Higgs 
ft  seat.  At  the  expiration  of  this  time,  Higgs  went  north  the 
length  of  a  block,  and  he  and  a  lady  relative  whom  he  was 
escorting  on  that  day  got  on  the  car  upon  which  he  was  in* 
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jared,  and  rode  down  to  the  starting-place,  hoping  by  that 
means  to  get  a  seat,  but  there  was  only  one  vacant  seat,  and 
that  was  given  to  the  lady.  As  the  car  approached  the  usual 
stopping-place,  the  crowd  congregated  there,  awaiting  an  op- 
portunity to  get  down  town,  surged  on  the  car  as  those  who 
had  ridden  from  town  were  getting  off,  and  occupied  the  seats 
as  fast  as  they  were  vacated.  The  special  finding  is,  that 
there  was  not  a  seat  which  he  could  have  taken.  Then,  ae* 
cording  to  the  usages  and  practices  of  the  company  on  such 
occasions,  he  had  the  right  to  get  upon  the  foot-board  of  the 
car  and  ride  thereon,  and  in  this  case  it  was  not  an  act  of 
negligence  on  his  part.  He  was  not  injured  in  the  act  of  get- 
ting on  the  car,  as  the  superintendent  seemed  to  be  in  fear  of; 
this  act  he  had  performed  safely,  but  he  was  injured  by  the 
negligence  of  the  employees  of  the  company,  who  permitted 
the  open  car  to  be  placed  so  near  the  point  of  intersection  of 
the  switch  with  the  main  track  that  the  cars  could  not  pass 
each  other  with  safety  to  the  passengers.  We  cannot  see  that 
his  use  of  a  cane,  and  his  temporary  use  of  the  crutch  on  that 
day,  relieve  the  company  from  the  liability  caused  by  this  act 
of  gross  negligence  on  its  part.  It  appears  from  the  evidence 
that  the  driver  of  the  car  was  temporarily  employed  for  the 
time  of  the  reunion,  and  was  probably  inexperienced  by  want 
of  former  employment  in  this  line  of  work,  although  the  com- 
pany kept  him  in  its  employment  after  the  accident,  and  up 
to  the  time  of  the  trial  of  the  cause. 

It  is  said  that  he  could  have  seen  the  car  coming  on  the 
main  track,  and  avoided  the  injury  by  the  exercise  of  ordinary 
caution.  This  is  a  dangerous  assumption  for  the  plaintiff  in 
error;  it  is  virtually  saying  that  the  use  of  his  eyes  ought  to 
have  made  it  apparent  that  the  company  was  about  to  commit 
an  act  of  gross  negligence;  but  as  he  says  he  did  not  see  the 
car  until  a  moment  before  the  injury  occurred,  we  would  much 
rather  assume,  for  the  sake  of  the  employees  on  both  cars,  that 
the  risk  was  not  so  imminent  as  to  be  seen  and  apprehended 
by  the  passengers.  As  a  matter  of  fact,  he  did  not  see  the 
danger  until  it  was  too  late  to  avoid  it.  He  was  not  guilty  of 
contributory  negligence  in  respect  to  any  of  the  acts  and  mat- 
ters alleged. 

It  must  be  held  that  when  a  street-railway  company  under- 
takes to  carry  large  numbers  of  people,  vastly  in  excess  of  the 
seating  capacity  of  its  cars,  and  permits  passengers  to  ride  on 
the  platforms  and  foot-boards,  without  objection,  and  collects 
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fare  from  tbem,  and  stops  its  cars  when  in  such  a  crowded 
condition  that  no  seats  are  attainable,  and  permits  persons  to 
get  upon  them  to  be  carrried  from  place  to  place,  and  when 
the  cars  are  in  such  a  crowded  condition,  with  passengers 
riding  on  the  foot-boards,  runs  them  so  near  the  intersection 
of  a  switch  with  the  main  track  that  they  cazmot  pass  with- 
out injury  to  passengers,  the  company  is  guilty  of  gross  negli- 
gence. 

There  is  a  very  vigorous  criticism  of  some  instructions  given^ 
and  of  the  refusal  to  give  others,  as  requested  by  the  plaintiff 
in  error;  but  the  important  question  to  be  solved  is  pr^ented 
by  the  third  instruction  given,  to  wit:  "  Carriers  of  passengers 
are  botmd  to  exercise  all  possible  skill,  foresight,  and  care  in 
the  running  of  their  cars,  so  that  passengers  may  not  be  ex- 
posed to  danger  on  account  of  the  manner  in  which  the  cars 
are  run/'  It  is  said  that  this  places  the  degree  of  care  re- 
quired of  a  street-railway  company  too  high,  and  hence  it  was 
error.  Admitting  that  this  instruction  does  hold  the  street- 
railway  company  to  a  too  strict  rule  of  diligence^  and  yet,  as 
we  view  the  evidence  on  the  whole  record,  we  would  still  hesi- 
tate to  reverse  the  case.  We  doubt  whether  it  would  have 
been  error  in  the  trial  court  to  have  instructed  the  jury,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty  of  gross  n^ligence 
in  running  its  cars,  for  several  reasons;  first,  the  question  of 
negligence  in  this  case  is  to  be  determined  very  largely  by 
the  character  of  the  act,  and  not  by  the  character  for  care  and 
caution  which  the  street-railway  company  may  sustain,  or  by 
the  care  and  caution  it  was  trying  to  exercise  generally  on 
this  particular  occasion.  The  negligence  complained  of  here 
was  the  commission  of  such  an  act,  to  wit,  the  placing  of  the 
car  on  the  switch  so  near  the  point  of  intersection  with  the 
main  track  that  the  most  ordinary  mind  could  see  that  injury 
would  follow  to  those  standing  on  the  foot-boards.  It  seems 
that  the  evidence  offered  by  the  street-railway  company  ag- 
gravates, rather  than  excuses,  the  negligence.  It  is,  in  sub- 
stance, that  there  was  another  car  going  north,  and  following 
the  one  the  injury  occurred  on,  and  that  it  was  necessary  to 
drive  the  first  so  far  north  on  the  switch  as  to  allow  the  one 
that  was  following  room  on  the  switch  to  pass  the  south-bound 
car  on  the  main  track.  This  is  a  demonstration  that  the 
switch  was  not  properly  constructed,  that  it  was  too  short,  or 
that  it  was  intended  for  only  one  car,  and  ought  not  to  have 
been  used  by  both  cars  going  north.    In  either  case,  it  shows 
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negligence  on  the  part  of  the  company.  The  superintendent 
of  the  company  testified  that  the  lengtii  of  the  switch  was  217 
feet  from  point  to  point;  that  from  the  north  point  of  the 
switch,  running  south,  the  radius  of  increase  of  the  width  be- 
tween the  switch  and  main  track  for  the  first  forty  feet  is  one 
inch  to  the  foot;  for  the  next  twenty  or  thirty  feet  there  is  not 
so  much  increase,  as  it  then  approaches  a  straight  line  paral* 
lel  with  the  main  track;  that  the  cars  could  pass  each  other 
and  not  touch  when  the  front  end  of  the  car  on  the  switch 
was  twenty-six  feet  from  the  poitit  where  the  switch  left  the 
main  track.  It  is  from  seventy  to  seventy-two  feet  from  the 
points  of  intersection  where  the  switch  commences  to  curve  in 
for  the  purpose  of  running  on  the  main  track.  This  leaves  a 
length  of  switch  with  an  equal  distance  from  the  main  track 
of  forty-eight  feet,  the  distance  from  the  main  track  being  not 
quite  two  feet.  A  person  riding  on  the  foot-board  would  be 
perfectly  safe  at  any  point  on  the  switch  tmtil  after  it  curves 
toward  the  main  track.  The  skill,  care,  and  precaution  of 
drivers,  conductors,  and  the  superintendent  generally  amount 
to  nothing,  in  view  of  the  plain  fact  that  this  car  was  driven 
too  far  north  on  the  switch.  It  was  this  act,  in  this  particular 
case,  that  was  the  direct  and  immediate  cause  of  the  injury. 

The  defendant  in  error  had  a  right  to  presume  due  care  on 
the  part  of  the  railway  company.  He  was  riding  on  the  car 
in  a  position  allowed  to  be  occupied  by  other  passengers  on 
like  occasions;  he  had  no  control  over  the  employees  of  the 
company,  and  no  knowledge  of  the  switch,  or  that  the  com* 
pany  was  using  it  beyond  its  safe  and  reasonable  capacity,  but 
he  had  the  undoubted  right  to  rely  on  the  exercise  of  ordinary 
prtldence  by  the  street-railway  company,  both  as  to  the  use  of 
the  switch  and  the  management  of  its  cars  in  the  act  of  pass- 
ing each  other,  when  one  or  both  were  crowded  with  passen- 
gers. The  fact  that  the  cars,  both  in  motion,  came  so  near 
each  other  in  the  act  of  passing  that  the  injured  man  was 
pressed  by  them,  squeezed  in  between  them,  is  not  in  dispute. 
Hence  we  say  that  if  the  court  below  had  charged  the  jury,  as 
a  matter  of  law,  that  this  was  gross  negligence  on  the  part  of 
the  street-railway  company,  we  would  hesitate  to  say  that  it 
was  error;  but  as  that  was  not  done,  we  will  consider  the  in- 
struction, and  determine  whether  or  not  it  stated  the  rule  of 
diligence.  Cars  drawn  by  horses  upon  rails  are  in  the  main 
governed  by  the  same  rules  as  other  vehicles:  Shearman  and 
Redfield  on  Negligence,  8d  ed.,  312.    In  an  action  to  veoover 
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damages  for  personal  damages  sustained  as  a  passenger  in  a 
stage-coach,  the  conrt  has  approved  an  instraction  which 
stated  that  *'  a  stage-coach  proprietor  who  carries  passengers 
for  hire  is  responsible  for  all  accidents  and  injuries  happening 
to  passengers  which  might  have  been  prevented  by  human 
care  and  foresight'^  Sawyer  v.  Sauer^  10  Kan.  466.  So  that 
the  only  objection  to  the  instruction  given  in  this  case  results 
from  the  use  of  the  word  ^  possible,"  and  it  means  "  liable 
to  happen  or  come  to  pass'';  '' capable  of  existing,  or  of  being 
conceived  or  thought  of";  *' capable  of  being  done";  "  not  con- 
trary to  the  nature  of  things":  Webster's  Dictionary.  *' All 
possible  skill  and  care"  implies  that  every  reasonable  precau- 
tion in  the  management  and  operation  of  street-cars  be  used 
to  prevent  injuries  to  passengers;  it  means  good  tracks,  safe 
cars,  experienced  drivers,  careful  management,  and  judicious 
operation  in  every  respect.  All  possible  foresight  means  more 
than  this;  it  means  anticipation,  if  not  knowledge,  that  the 
operation  of  street-cars  will  result  in  danger  to  passengers,  and 
that  there  must  be  some  action  with  reference  to  the  future,  a 
provident  care  to  guard  against  such  occurrences,  a  wise  fore- 
thought and  prudent  provision  that  will  avert  the  threatened 
evil,  if  human  thought  or  action  can  do  so.  Is  it  possible  that 
the  thought  never  occurred  to  any  one  of  the  persons  operating 
this  street-railway  that  a  car  on  the  main  track  and  one  on 
the  switch  could  run  so  dose  together  that  they  would  collide, 
or  that  some  one  might  be  injured  by  their  proximity?  The 
instruction  as  applied  to  the  particular  facts  of  this  case  is  not 
objectionable;  its  phraseology  may  not  be  felicitous,  but  it  does 
not  practically  require  any  greater  or  higher  degree  of  care 
than  if  the  expression  used  had  been  "the  highest"  or  *'  (he 
utmost,"  and  these  are  frequently  found  in  the  reported  cases. 

The  case  of  TMet  v.  TaXbot^  23  111.  357,  76  Am.  Dec.  695, 
cited  by  plaintiff  in  error,  is  a  case  of  injury  by  a  stage-coach, 
and  the  court  says:  "  Common  carriers  of  persons  are  required 
to  do  all  that  human  care,  vigilance,  and  foresight  reason- 
ably can  under  the  circumstances,  in  view  of  the  character 
and  mode  of  conveyance  adopted,  to  prevent  accident  to  pas- 
sengers." All  that  human  care  can  do  is  the  "highest," 
"utmost,"  "possible"  effort 

The  case  of  Meier  v.  Penwylvania  R.  R.  Co.,  64  Pa.  St  226, 
8  Am.  Rep.  581,  is  one  in  which  a  passenger  in  a  sleeping-car 
was  injured  by  the  axle  of  the  forward  truck  of  the  car  break- 
ing, by  reason  of  a  latent  defect  in  its  construction,  not  disoem* 
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ible  by  those  who  were  ekilled  in  such  matters,  and  has  no 
application  here,  the  facts  being  entirely  different;  and  yet  the 
court  says  in  that  case:  *'  The  carrier  may  relieve  himself  by 
showing  that  the  injury  arose  from  an  accident  which  the  ut- 
most skilly  foresight,  and  diligence  could  not  prevent." 

The  supreme  court  of  the  United  States,  in  its  opinion  in 
the  case  of  P.  &  R.  R.  R,  Co.  v.  Derby^  14  How.  468,  says; 
''When  carriers  undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam^  public  policy  and  public  safety 
require  that  they  be  held  to  the  greatest  possible  care  and 
diligence."  • 

In  that  case  it  was  the  greatest  possible  care  and  diligence 
in  the  management  of  steam-cars;  in  this  case  it  is  all  possible 
skill,  foresight,  and  care  in  the  use  of  horse-cars.  Both  of  these 
expressions  are  used  with  reference  to  the  character  and  modes 
of  conveyance  adopted  in  either  case.  They  are  similar  in 
meaning  and  in  legal  effect,  and  yet  are  not  to  be  understood 
to  require  that  the  same  preventive  measures  or  wise  precau* 
lions  which  are  taken  by  those  directing  the  operation  of 
steam-cars  must  be  taken  by  those  in  charge  of  horse-cars; 
but  they  do  mean  that  the  best  effort  of  the  minds  direct- 
ing the  operation  and  supervising  the  management  of  steam- 
cars  and  of  horse-cars  shall  be  diligently  applied  in  devising 
ways  and  means  to  prevent  injuries  to  passengers  being  car- 
ried thereon.  Steam-cars  may  require  greater  care  in  their 
management  and  greater  caution  in  their  operation,  but  the 
passengers  are  entitled  to  the  highest  possible  degree  of  each; 
so  those  riding  on  street-cars  have  the  legal  right  to  insist  that 
they  shall  be  managed  and  operated  with  all  possible  skill, 
care,  and  foresight  which  in  their  nature  they  are  capable  of. 

The  theory  of  counsel  for  the  plaintiff  in  error  seems  to  be 
that  the  rule  of  highest  skill  can  only  be  applied  to  cars  pro- 
pelled by  steam,  because  it  is  the  most  dangerous  of  all  modes 
of  conveyance.  We  think  that  the  rule  applies  to  street-cars 
and  other  vehicles  drawn  by  horses,  to  its  full  extent,  the 
difference  being  in  the  means  and  instrumentalities  used  to 
prevent  accident  by  reason  of  the  mode,  rather  than  to  the 
degree,  in  which  the  preventive  means  are  to  be  employed. 
To  each  must  be  applied  the  greatest  degree  of  skill,  care,  and 
foresight  of  which  they  are  susceptible  to  avoid  liability  for 
injuries  occasioned  in  their  operation.  We  think  there  is  no 
error  in  the  instructions  given,  and  no  error  in  reftising  the 
instmctions  asked  for. 
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Objection  is  made  to  infitructions  four  and  six,  wherein  the 
court  instructs  the  jury  that  the  mere  fact  that  the  plaintiff 
Higgs  was  riding  on  the  step  of  the  car  would  not  defeat  his 
right  to  recover,  if  it  was  customary  to  ride  there,  and  the  car 
was  so  crowded  he  could  not  procure  a  seat,  and  if  he  rode 
there  without  objection  from  the  conductor  or  other  employee 
of  the  company;  and  it  is  said  they  were  clearly  wrong  be- 
cause there  was  no  evidence  of  any  permission  to  ride  on  the 
step,  and  because  the  evidence  was  undisputed  that  the  plain- 
tiff  Higgs  had  been  distinctly  warned  against  riding  there; 
and  the  case  of  Huelsenkamp  v.  CUizent?  JPy  Co,y  34  Mo.  45,  is 
cited  and  claimed  to  be  decisive  of  this  question.  What  are 
the  facts  as  developed  by  the  witnesses  produced  by  the  plain- 
tiff in  error?  The  superintendent  said:  "I  said  to  Higgs, 
don't  try  to  get  on  the  cars  while  there  is  such  a  rush;  as  soon 
as  I  can,  I  will  get  you  a  seat";  but  he  never  did  anything 
more  than  talk  to  him;  made  no  effort  to  furnish  a  seat 
It  is  not  in  terms  a  warning  not  to  ride  on  the  foot-board;  it 
is  an  expression  of  fear  that,  as  he  was  crippled,  he  might  get 
hurt  in  the  rush,  coupled  with  a  promise  to  get  him  a  seat. 
He  did  not  get  hurt  in  the  ''rush,"  and  he  did  not  get  a  seat. 
The  superintendent  also  stated  that  at  the  reunion  it  was  cus- 
tomary for  persons  to  ride  on  the  foot-boards,  on  the  platform 
of  the  cars,  and  even  on  the  top  of  the  cars,  and  that  the  con- 
ductors collected  fare  from  them  wherever  tiiey  rode,  but  they 
were  requested  not  to  so  ride  by  him;  that  on  all  cars  that 
started  after  he  had  promised  Higgs  to  get  him  a  seat,  persons 
were  riding  on  the  foot-boards;  that  upon  all  the  cars  coming 
to  and  going  from  the  city  the  company  allowed  men,  women, 
and  children  to  continuously  ride  upon  the  front  platform, 
the  rear  platform,  and  also  upon  the  foot-boards  of  the  cars, 
and  collected  fare  from  them;  that  fare  was  collected  from 
men  riding  on  the  top  of  the  cars  the  same  as  if  they  had 
ridden  on  the  inside  of  the  cars;  that  the  seating  capacity  of 
an  open  car  is  twenty-five  persons,  and  it  carried  from  that 
number  to  eighty  persons;  that  it  stopped  to  receive  passen- 
gers and  allowed  them  to  get  on  long  after  the  seats  were  all 
occupied;  that  fare  was  collected  if  they  got  on  the  car,  with- 
out reference  to  whether  they  had  a  seat  or  not.  The  conductor 
of  the  car  said  that  it  was  a  tBci  that  passengers  continuously 
rode  on  the  foot-boards,  and  sometimes  on  the  top  of  the  cars, 
and  he  collected  fare  from  them.  These  citations  from  the 
evidence  in  the  record  abundantly  establish  the  proposition 
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that  on  this  occasion  the  defendant  in  error  had  permission  to 
ride  on  the  foot-boards,  and  had  not  been  distinctly  warned 
against  riding  there.  These  facts  justify  the  instructions 
complained  of.  The  case  cited  was  reversed,  because  no  such 
permission  was  proved  or  shown  on  the  trial  below;  here  it  was 
shown  conclusively  by  the  witnesses  of  the  plaintiff  in  error 
that  the  usage  and  practice,  whenever  there  was  a  large  crowd 
to  be  accommodated,  was  for  men,  women,  and  children  to 
continuously  ride  on  the  foot-boards,  and  that  fare  was  always 
collected  from  them. 

The  second  instruction  asked  by  the  street-railway  company 
was  properly  refused,  because  it  did  not  state  the  rule  of  dili- 
gence  and  care  required  by  such  company  in  the  operation  of 
its  road  and  the  management  of  its  cars. 

The  answer  to  special  question  No.  4,  submitted  to  the  juryi 
must  be  construed  in  the  light  of  the  evidence  respecting  the 
subject-matter  of  the  interrogatory.  In  the  view  of  counsel  for 
plaintiff  in  error,  a  person  in  a  crippled  condition  has  no  right 
to  ride  on  a  street-car  under  any  circumstances,  except  when  a 
seat  is  furnished  by  some  employee  of  the  company.  It  is  nn- 
questioned  that  the  company  can  make  all  such  rules  respect- 
ing the  manner  in  getting  off  or  on  the  cars;  the  place  where 
passengers  are  to  ride;  and  every  other  reasonable  regulation 
that  conduces  to  the  safety  and  accommodation  of  the  persons 
to  be  carried  over  its  line,  and  has  the  undoubted  right  to  in- 
sist on  their  due  observance;  but  having  done  so,  the  company 
must  not  be  the  first  to  violate  them  or  depart  from  their  re- 
quirements; so  that  if  it  is  permitting  men,  women,  and  chil- 
dren,  on  public  occasions,  when  there  is  a  large  number  of 
persons  to  be  carried,  to  ride  on  the  foot-boards  of  its  cars,  it 
cannot  relieve  itself  of  liability  for  an  injury  to  a  person  on 
the  foot-board  by  a  warning  and  a  promise  of  a  seat.  The  de- 
fendant in  error  had  the  same  right  to  ride  on  the  foot-board 
of  the  car  as  any  other  passenger  whom  they  carried  on  that 
day.  If,  on  account  of  his  crippled  condition,  he  had  been  in- 
jured by  people  rushing  to  get  on  or  off  the  cars  of  the  com- 
pany, of  course  no  liability  would  attach  to  the  company  on 
account  of  such  an  injury.  His  crippled  condition  did  not 
change  his  rights,  or  vary  the  duties  and  obligations  of  the 
company  as  a  carrier  of  passengers,  in  any  respect,  except 
that  he  was  entitled  to  a  longer  time  in  which  to  get  on  or  off 
the  cars  than  a  passenger  who  was  not  crippled  or  infirm.  He 
was  not  injured  by  reason  of  his  crippled  condition,  nor  is  there 
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any  evidence  which  shows  that  such  condition,  either  directly 
or  indirectly,  contributed  in  any  manner  to  the  injury. 

It  is  also  insisted,  in  this  connection,  that  the  position  taken 
knowingly  and  intentionally  by  the  defendant  in  error  is  neg- 
ligence per  se^  and  for  that  reason  the  company  is  not  liable. 
While  we  have  substantially  disposed  of  this  objection  in 
what  we  have  said  on  another  branch  of  the  case,  it  is  well  to 
reinforce  that  view  by  citations  from  a  few  well-considered 
cases.  In  Germantown  Ry  Co.  v.  WaUing^  97  Pa.  St  55,  89 
Am.  Rep.  796,  ''the  passenger  voluntarily  got  upon  a  car  so 
crowded  that  he  was  obliged  to  take  a  position  on  the  step  of 
the  front  platform  of  the  car,  occupied  at  the  time  by  two 
other  men,  between  whom  he  squeezed  into  a  position,  where, 
for  the  purpose  of  retaining  his  place,  he  was  obliged  to  hold 
fast  with  one  hand  to  the  dasher,  and  with  the  other  to  the 
iron-bar  under  the  window  of  the  car.  The  car  stopped  when 
he  hailed  it,  and  received  him  as  a  passenger.  The  driver 
testifies  that  he  knew  the  car  was  so  full  a  man  oould  not  go 
through  it  to  the  rear  platform.  Crowded  as  it  was,  the  con* 
ductor  said  there  was  room  for  more,  both  inside  and  on  the 
rear  platform,  but  Walling  first  tried  to  get  on  the  rear  plat- 
form, and  failing,  went  to  the  front  Conductor,  driver,  and 
passengers  acted  as  if  there  was  room  so  long  as  a  man  oould 
find  rest  for  his  feet,  and  a  place  to  hold  on  with  his  hands. 
The  companies  do  not  consider  such  practices  dangerous,  for 
they  knowingly  suffer  it,  and  are  parties  to  it  Their  cars 
stop  for  passengers  when  none  but  experienced  conductOTS  see 
a  footing  inside  or  out.  Street-railway  companies  have  all 
along  considered  their  platforms  a  place  of  safety,  and  so 
have  the  public.  Shall  the  court  say  that  riding  on  a  plat- 
form is  so  dangerous  that  one  who  pays  for  standing  there  can 
recover  nothing  for  an  injury  arising  from  the  company's  de- 
fault? So  little  danger  exists  in  riding  on  platforms,  accidents 
to  passengers  while  thus  riding  are  so  rare,  that  this  is  the  first 
time  the  question  raised  has  been  presented  in  Pennsylvania." 

In  Meewl  v.  L.  &  B.  R.  R.  Co.j  8  Allen,  234,  the  court  said: 
'^The  seats  inside  are  not  the  only  places  where  the  managers 
expect  passengers  to  remain,  but  it  is  notorious  that  they  stop 
habitually  to  receive  passengers  to  stand  inside  till  the  car  is 
full,  and  continue  to  stop  and  receive  them  even  after  there 
is  no  place  to  stand  except  on  the  steps  of  the  platforms. 
Neither  the  officers  of  these  corporations,  nor  the  managers  of 
the  cars,  nor  the  traveling  public,  seem  to  regard  this  practice 
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as  hazardonSy  nor  does  experience  thus  far  seem  to  require 
that  it  should  be  restrained  on  account  of  the  danger.  There 
is  therefore  no  basis  upon  which  the  court  can  decide,  upon 
the  evidence  reported,  that  the  plaintiff  did  not  use  ordinary 
care." 

The  facts  in  this  case  were  very  similar  to  the  one  cited 
from  Pennsylvania.  Standing  on  the  front  platform  of  a 
horse-car  when  there  is  room  inside  is  not  conclusive  evidence 
that  the  person  injured  by  the  driver's  default  was  not  exer- 
cising due  care:  Mctguire  v.  Middlesex  R.  R.  Co.^  116  Mass. 
239. 

A  street-railway  company  has  the  right  to  cany  passengers 
on  the  platforms,  and  if  a  passenger  be  injured  while  stand- 
ing there,  without  objection  by  the  companjr's  agent,  whether 
the  injury  was  with  his  contributory  negligence  is  for  the  jury 
to  decide,  under  all  the  facts  and  circmnstances  detailed  in  the 
evidence:  Bums  v.  Bellejiyniaine  Ry  Co.j  60  Mo.  189.  It  has 
also  been  decided  in  other  states  that  if  a  passenger  be  in- 
jured while  standing  on  the  platform  of  a  street  or  horse  car, 
the  question  of  his  contributory  negligence  is  one  of  fetct  finr 
the  jury. 

In  Nolan  v.  BrooUynj  C,  &  N.  R.  R.  Co.^  a  very  recent  case 
decided  by  the  New  York  court  of  appeals,  87  N.  Y.  68,  41 
Am.  Rep.  846,  ''the  plaintiff,  a  passenger  on  a  street-oar,  rode 
on  the  front  platform,  without  warning  or  notice  to  the  con- 
trary, for  the  ptirpoee  of  smoking.  There  was  plenty  of  room 
inside,  but  the  conductor  took  his  fare  without  comment'' 
Being  thrown  off  and  injured  by  a  violent  and  negligent  jolt, 
it  was  held  that  he  was  not  debarred  from  recovery  by  occu- 
pying the  platform.  It  seems  from  these  cases  that  there 
could  be  no  protense  for  saying,  under  the  particular  £act8  of 
this  case,  that  the  defendant  in  error  was  negligent  per  se* 

Thero  is  nothing  in  the  other  exceptions  which  would  justify 
a  reversal. 

It  is  recommended  that  the  judgment  be  afflrmfid. 

By  the  Coubt.    It  is  so  ordered. 


CknoiON  CAMKostk  u  BouvD  TO  UsB  All  Posbdlb  VoBanaar  m  Cm 
to  prevent  injiuy  to  paueoger:  See  Chicago  ete.  J^  2?.  Oa.  y.  PQUbmff  iuiie^ 
p.  483,  and  note. 

CoMXON  Cabxob.  PKBMXTmra  Passenoxrto  Rn)B  in  Dahgibous  Fon- 
HON,  withoLt  warning  him  of  danger,  is  liable  for  any  conaeqnent  injniy  to 
the  pawenger?  Be9  Lai$  Shore  etc  B.  R.  Co.  ▼.  i^rpion,  oii^  p.  510^  and  nolib 
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In  Gtmuudowm  Pom.  J^y  Co,  ▼.  WaOkig^  87  Am.  Rep.  711,  99  LL  796^  it  vm 
bald  that  wliera  a  ptimgHr  gets  upon  tho  iteps  of  tho  pktCormof  a  crowdad 
■treet-oar,  and  atanda  tibaro  dozing  tha  trip^  withoat  objaction  from  tha  par- 
sons in  chazga  of  the  oar,  he  is  not  conclnmyely  n^ligant  to  aa  to  bar 
aty  for  a  oooaaqnent  injvy. 


Southern  Kansas  Railway  Company  v.  Biob. 

fSSKAmAs,  M.J 
BiriJi  ov  Damioib  iob  Wbohovul  Ezfuiaoii  iboic  n.Aw.m^A«.  Tbaiv  ii^ 
that  pawenger  may  recorar  for  hia  time,  inoonvanionoe^  tha  naoeancj 
azpeoiea  to  which  he  la  mbjected,  and  if  treated  with  Tiolenoe  or  in  an 
inaolting  rnamiar,  for  the  injnries  to  hie  penoa  and  faelingi.  If  the  az* 
palsum  be  malidoni,  or  through  negligenoa  which  la  groM  and  wastoi^ 
than  asMmpUvy  damagea  may  be  awarded. 

Charge  R.  Pecl^  A.  A.  Hurd^  and  Scbert  DwUapf  for  the 
plaintiff  in  error. 

John  T.  LUUe  and  Samuel  T.  SeaUmj  for  the  defendant  in 
error. 


HoBTON,  C.  J.     On  October  29,  1885,  Benjamin  Rice,  a 
colored  man,  purchased  of  the  ticket  agent  of  the  Southern 
Kansas  Railway  Company,  at  Olathe,  in  this  state,  for  fifty 
cents,  a  limited  railroad  ticket  to  Kansas  City,  Missouri,  and 
return,  good  for  three  days,  the  date  of  issue  being  stamped 
on  the  back.    On  that  day  he  was  carried  as  a  passenger  by 
the  railway  company,  upon  one  of  its  passenger  trains,  from 
Olathe  to  Kansas  City.    The  'Agoing  coupon''  of  the  ticket 
was  torn  off  and  taken  up  by  the  conductor  of  the  train.    On 
the  next  day,  October  80th,  Rice,  desiring  to  return  to  Olathe, 
boarded  one  of  the  passenger  trains  of  the  company,  which  left 
Kansas  City  about  ten  o'clock,  p.  m.,  and  when  the  conductor 
called  upon  him  for  his  fare,  presented  the  ''return  coupon" 
of  the  ticket,  which  be  had  purchased  the  day  before.    The 
conductor  took  it  to  the  light,  and  after  examining  it,  handed 
it  back  to  Rice,  saying  it  was  not  good,  and  informed  him 
that  he  could  not  honor  it    Rice  insisted  that  the  ticket  was 
good,  and  said  to  the  conductor  that  he  had  purchased  the 
ticket  the  day  before,  and  that  he,  the  conductor,  had  carried 
him  upon  the  ticket  to  Kansas  City  on  that  day.    Another . 
passenger  also  stated  to  the  conductor  at  the  time  that  he  had 
seen  Rice  purchase  the  ticket  on  the  29th.    The  conductor 
replied  that  he  could  not  honor  the  ticket,  and  subsequentiy 
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took  hold  of  Rice's  coat-collar,  and  led  him  out  of  the  car. 
Rice  had  no  money  to  pay  any  extra  fare;  and  when  he  was  off 
the  car,  or  about  to  get  off,  a  friend  gave  him  seTenty-five 
cents,  which  he  gave  to  the  conductor,  who  returned  him  five 
cents,  punched  a  receipt  for  his  fare,  and  permitted  him  to 
ride  to  Olathe. 

On  the  part  of  Rice,  it  is  contended  that  the  ticket  he  pre- 
sented showed  plainly  on  its  back  that  it  was  stamped  at 
Olathe  on  the  29th  of  October;  that  he  told  the  conductor  that 
he  did  not  have  any  money  to  pay  any  more  fare;  that  he 
was  quietly  in  his  seat  as  a  passenger  when  ordered  by  the 
conductor  to  leave  the  train;  that  he  did  not  make  any  forci- 
ble resistance  to  the  orders  of  the  conductor,  but  that  the  oon- 
ductor  took  him  out  of  the  car,  and  off  upon  the  steps  of  the 
platform. 

On  the  part  of  the  railway  company  it  is  claimed  that  the 
ticket  had  been  folded  up  and  creased  at  the  date;  that  the  con- 
ductor took  it  to  the  light  and  examined  it  carefiilly ;  that  the 
date  was  obliterated;  that  the  ticket  looked  so  old  and  worn 
that  the  conductor  believed  it  had  expired;  that  he  informed 
Rice  that  the  ticket  was  not  good,  and  that  he  could  not  ride 
upon  it,  but  would  have'  to  pay  fare;  that  when  the  train 
reached  HoUiday,  the  conductor  inquired  of  Rice  what  he  was 
going  to  do;  that  Rice  then  refused  to  pay  £Eire  or  get  off  the 
train;  that  the  conductor  then  took  hold  of  Rice's  coat-collar 
and  led  him  to  the  platform  of  the  station,  or  to  the  last  step 
of  the  car;  that  then  a  friend  told  Rice  to  come  back  and  he 
would  give  him  money  to  pay  his  fare,  and  the  conductor  per- 
mitted Rice  to  take  his  seat  and  ride  to  his  destination;  that 
when  Rice  was  informed  that  he  would  have  to  pay  his  fSeure  or 
leave  the  car,  it  was  his  duty  to  do  one  or  the  other;  that  he 
should  have  paid  his  fare  and  relied  upon  his  remedy  to  re- 
cover it  back;  that  if  he  could  not  do  this  he  should  have 
quietly  left  the  train,  and  not  provoked  or  made  necessary  an 
assault;  that  therefore  he  should  have  recovered  only  seventy* 
one  cents,  that  amount  being  the  sum  assessed  by  the  jury  for 
his  pecuniary  loss.  The  railroad  company  asked  instructions 
which  tended  to  limit  the  amount  of  damages  that  Rice  was 
entitled  to  recover  to  the  exact  fare  paid  by  him,  with  interest 
thereon.  The  court  refused  to  give  these  instructions,  but  di- 
rected the  jury,  among  other  things,  as  follows:  ''  I  instruct 
you  that  if  you  find  the  plaintiff  presented  to  the  conductor 
tor  his  passage  a  limited  ticket,  good  only  for  three  days  from 
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the  date  of  its  sale,  and  that  the  condnctor,  from  the  mutilated 
and  worn  condition  of  the  ticket,  was  nnable  to  read  the  date 
on  the  ticket,  and  honestly  believed  that  the  ticket  was  an  old 
one,  and  not  good,  and  for  this  reason,  and  without  any  un- 
necessary force  or  indignity  to  the  plaintiff,  required  him  to 
pay  his  fare  or  get  off,  and  did,  upon  refusal  and  failure  to  pay 
fare,  remove  said  plaintiff,  without  any  unnecessary  force  and 
without  injury  to  his  person,  to  the  platform  of  the  car,  or  to 
the  platform  or  ground  at  a  regular  station,  and  then  plaintiff 
paid  his  fare  and  continued  his  journey  on  the  same  train  and 
without  delay, — then,  if  you  find  as  a  fact  that  the  ticket  pre- 
sented by  plaintiff  was  a  good  and  valid  ticket,  and  that  the 
conductor  had  no  right  to  collect  this  fare  from  the  plaintiff, 
you  must  find  a  verdict  for  the  plaintiff,  and  the  measure  of 
his  damages  would  be  the  amount  of  fare  paid  by  him,  with 
interest  at  seven  per  cent  per  annum  from  October  80,  1885, 
and  actual  compensation  for  the  injury  and  outrage,  if  any, 
suffered  by  plaintiff  from  the  alleged  assault.'' 

We  perceive  no  error  in  this  instruction.  In  actions  for  the 
recovery  of  damages  for  the  wrongful  expulsion  of  a  passenger 
from  a  train,  the  passenger  may  recover  for  his  time,  incoo* 
venience,  the  necessary  expenses  to  which  he  is  subjected ;  and 
if  treated  with  violence,  or  in  an  insulting  manner,  for  the  in- 
juries to  bis  person  and  feelings.  If  the  expulsion  be  malioious, 
or  through  negligence  which  is  gross  and  wanton,  then  exem- 
plary damages  may  be  awarded. 

*'  There  is  a  special  duty  on  the  carrier  to  protect  its  passen- 
gers, not  only  against  the  violence  and  insults  of  strangers  and 
co-passengers,  but  a  fortiori  against  the  violence  and  insults 
of  its  own  servants,  and  that  for  a  breach  of  that  duty  he  ought 
to  be  compelled  to  make  the  amplest  reparation.  The  law 
wisely  and  justly  holds  him  to  a  strict  and  rigorous  acoount- 
bility.  We  would  not  relax  in  the  slightest  degree  this  strict 
accountability.  We  know  that  upon  it  in  no  small  degree 
depends  the  safety  and  comfort  of  passengers":  M.  K.  dt  T. 
Ry  Co.  V.  Weavw^  16  Kan.  456;  KwMa%  Pacific  Ey  Co.  v.  Ke^^ 
Ur,  18  Id.  528. 

We  fully  concede  that  no  one  has  a  right  to  resort  to  force 
to  compel  the  performance  of  a  contract  made  with  him  by 
another;  and  a  passenger  about  to  be  wrongfully  expelled 
from  a  railroad  train  need  not  require  force  to  be  exerted  to 
secure  his  rights,  or  increase  his  damages.  For  any  breach  of 
contract  or  gross  negligence  on  the  part  of  the  conductor  or 
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other  employees  of  a  railroad  company,  redress  must  be  sought 
in  the  courts,  rather  than  by  the  strong  arm  of  the  person 
who  thinks  himself  about  to  be  deprived  of  his  rights.  A 
passenger  should  not  be  permitted  to  invite  a  wrong  and  then 
-complain  of  it:  Hall  v.  Memphis  &  C,  J?.  R,  Co.y  15  Fed.  Rep. 
67;  Towmend  v.  N.  Y.  0.  R.  R.  Co.,  56  N.  Y.  801;  Bradahaw 
V.  South  B.  R.  R.  Co.,  135  Mass.  409;  Pennsylvania  R.  R.  Co. 
V.  Connellj  112  111.  296;  64  Am.  Rep.  238;  Palace  Car  Co.  v. 
Reed,  75  111.  125;  3  Wood's  Railway  Law,  sec.  864. 

Of  course  a  party  upon  a  train  may  resist  when,  under  the 
circumstances,  resistance  is  necessary  for  the  protection  of  his 
life,  or  to  prevent  probable  serious  injury;  nor  can  a  party  be 
lawfully  ejected  from  a  train  while  in  motion  so  that  his  being 
put  off  would  subject  him  to  great  peril.  In  this  case.  Rice 
made  no  unreasonable  resistance.  He  did  not  resort  to  force 
or  violence;  having  a  good  ticket  and  being  entitled  to  ride, 
he  refused  to  pay  fare  or  get  off  the  train.  The  conductor 
had  no  difficulty  in  leading  him  off,  and  about  all  that  Rice 
did  was  merely  to  assert  his  lawful  right  to  ride  upon  the 
train.  Where  a  passenger  with  a  clear  right  and  a  clean 
ticket  is  entitled  to  ride  on  that  trip  and  train,  and  is  wrong- 
fully ejected  without  forcible  resistance  upon  his  part,  the  jury 
are  and  ought  to  be  allowed  great  latitude  in  assessing  dam- 
ages. They  should  award  liberal  damages  in  full  compen- 
sation for  the  injuries  received.  The  quiet  and  peaceable 
behavior  of  a  passenger  is  to  his  advantage,  rather  than  to  his 
detriment. 

Complaint  is  also  made  of  other  instructions  of  the  court, 
regarding  the  measure  of  damages.  Among  other  things,  the 
court  said  to  the  jury  that  if  "the  assault  was  malicious  and 
without  cause  or  provocation,  or  was  accompanied  by  acts  of 
gross  insult,  outrage,  or  oppression,  you  may  award  the  plain- 
tiff exemplary  or  vindictive  damages."  Also,  "that  in  esti- 
mating damages  they  might  take  into  consideration  the 
indignity,  insult,  and  injury  to  plaintiff's  feelings  by  being 
publicly  expelled."  Further,  that  if  they  found  'Hhere  was 
on  the  part  of  the  conductor  either  malice,  gross  negligence, 
or  oppression,  they  would  not  be  confined  in  fixing  damages 
to  the  actual  damages  received,  but  were  justified  in  giving 
exemplary  damages."  It  is  said  that  these  instructions  were 
misleading  and  erroneous,  because  there  was  no  evidence 
whatever  to  show  that  the  conductor  acted  with  malice  or 
gross  negligence.    Upon  the  evidence  of  Rice,  corroborated  by 
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HcCalloch,  another  passenger,  who  said  that  he  saw  Rice  piu> 
chase  the  ticket  on  October  29thy  there  was  evidence  before 
the  jury  upon  which  to  found  these  instructions:  Hufford  y. 
Grand  Rapids  etc,  R,  R.  Co.^  Mich.,  February,  1887.  The 
forcible  expulsion  of  Rice  from  the  car,  where  he  was  right- 
fully seated,  was  such  a  wrong  as  is  inevitably  accompanied 
with  more  or  less  outrage  and  insult.  There  was  no  excuse 
for  the  act  of  expulsion,  except  the  honest  mistake  t>r  the 
gross  negligence  of  the  conductor.  If  that  mistake  was  duo 
to  such  reckless  indifference  of  the  rights  of  a  passenger  on  . 
the  part  of  the  conductor  as  established  gross  negligence,  ; 
amounting  to  wantonness,  and  the  jury  so  found,  they  might 
find  exemplary  damages:  Kansas  Pac.  Ry  Co.  v.  Kesder^ 
supra;  Leavenworth^  Lawrence^  &  O.  R.  R.  Co.  v.  Ricey  10  Kan. 
426. 

Whether  the  conductor  was  grossly  negligent,  amounting  to 
wantonness,  or  actuated  by  malice,  were  matters  before  the 
jury  for  their  determination  upon  the  evidence.  Under  the 
authority  of  Titus  v.  CorkinSj  21  Kan.  722,  Rice  was  entitled 
to  recover  the  expenses  incurred  by  him  in  the  litigation,  if 
entitled  to  exemplary  damages:  HaU  v.  Memphis  etc.  R.  R.  Co.^ 
15  Fed.  Rep.  95-97. 

The  amount  of  the  verdict  in  this  case  was  only  $117.46; 
therefore  the  damages  are  not  so  excessive  as  to  indicate  pas* 
sion  or  prejudice  on  the  part  of  the  jury. 

The  other  matters  submitted  are  immateriaL  The  judg* 
xnent  of  the  district  court  will  be  affirmed* 


Common  Cabbub,  iob  Wbonovul  Expulsion  ov  Passbngib  vbom  Cab» 
is  liable  in  damages  for  mortification,  pain  of  mind  and  body,  loss  of  tirne^ 
and  medical  expenaee:  InUmaticndl  tie.  Jffy  Co,  ▼.  WUke$t  2  Am.  St  Hep. 
616,  and  note. 


FiLOHBB  'V.  Atchison,  Topeka,  and  Santa  Fb 

Bailboad  Company. 

[8S  Kansas,  618.1 

HdMBKnui>b  — Conbbnt  ov  Wdb  is  NBcnsABT  TO  VAUSAm  Qbant  mada 
by  hnsband  to  a  railroad  of  right  of  way  over  homestead  oecnpied  as 
such  by  the  family.  No  interest^  encumbrance,  or  lien,  except  thoee 
specifically  mentioned  in  the  organic  law,  can  attach  to  or  affsct  the 
homestead  unless  given  by  the  joint  consent  of  hnsband  and  wife. 

HOMBRBAB  —  EvIDBNCB    OP  WlFB*S    C0N8BNT  TO  AUBNATION.  —  The   fact 

of  Joint  oonsent  of  husband  and  wife  to  an  fli^y*atiffn  ni  aa  eassmani  la 
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the  homesteftd  is  best  eTidenced  by  a  writing  to  tbat  effeot;  bat  where 
the  oonstitation  does  not  in  express  terms  require  that  it  shall  be  so 
showny  it  may  be  established  the  same  as  any  other  material  iMt^  pro* 
▼ided  that  there  is  always  some  showing  of  joint  ooiUMnt»  as  leqniiod  by 
the  oonstitation. 

Parker  and  Seatony  for  the  plaintiff  in  error. 

Cteorge  R,  Pecky  A.  A,  Hurd^  and  Robert  Dunlapy  for  the  de- 
fendant in  error. 

Simpson,  C.  The  plaintiff  in  error  has  continuously  resided 
upon  the  land  which  is  the  subject-matter  of  this  controversy 
since  the  year  1868.  Her  husband,  in  whom  the  title  vested^ 
died  in  1879,  leaving  by  will  the  plaintiff  in  error  at  least  a 
life  estate  in  this  land.  She  has  claimed  and  does  claim  it 
as  her  homestead,  and  further  claims  that  by  force  of  her 
homestead  rights,  the  defendant  railway  company  never  ac- 
quired any  easement  therein,  and  she  brought  her  action  in 
ejectment  to  recover  that  portion  occupied  and  used  by  the 
railway  company.  Counsel  for  defendant  in  error  contend 
that,  as  the  plaintiff  in  error  elected  to  take  under  the  will, 
her  homestead  right  is  waived  by  that  election;  and  they  cite 
Watson  V.  Chriatiany  12  Bush,  624,  in  support  of  their  view. 
They  go  still  further,  and  deduce  from  that  decision  that,  as 
she  claims  under  the  will,  she  ought  not  to  be  permitted  to 
set  up  a  claim  of  homestead  under  the  statute,  but  she  should 
be  bound  by  everything  her  husband  did,  to  the  same  extent 
that  he  Would  be  bound,  because  she  is  privy  in  estate  by  vir- 
tue of  the  will.  The  Kentucky  case'  may  have  been  right- 
fully decided  under  the  homestead  provisions  of  that  state; 
but  this  case  cannot  be  accepted  as  an  exposition  of  the  law 
of  this  state.  We  make  no  criticism  upon  it;  all  we  say  is, 
that  it  is  not  to  be  taken  as  an  interpretation  of  the  operation 
of  our  constitutional  provisions  and  statutory  enactments  upon 
the  subject  of  the  homestead.  Thomas  Pilcher  had  the  legal 
title  to  the  land  in  his  lifetime,  and  it  was  occupied  by  him 
and  his  family  as  a  residence.  II  was  his  homestead,  and 
was  unquestionably  the  homestead  of  his  wife  and  children. 
When  he  died,  and  ceased  to  be  the  head  of  the  family,  his 
wife,  this  plaintiff  in  error,  became  the  head  of  the  family, 
and  she  was  entitled  to  be  so  considered.  The  land  continued 
to  be  a  homestead  after  his  death  to  the  same  extent  that  it 
was  before,  and  so  continues  until  after  all  the  children  arrive 
at  the  age  of  maturity,  and  until  it  shall  have  been  partitioned 
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among  the  heirs.  It  cannot  be  made  subject  to  the  payment 
of  the  debts  of  the  husband.  The  death  of  the  husband  does 
not  affect  the  homestead  rights  of  the  wife  or  children  in  any 
respect.  If  the  land  descends  to  them,  it  is  still  a  homestead. 
If  the  husband  wills  it  to  the  wife,  as  in  this  case,  during  her 
life,  the  life  estate  supports  the  homestead  right  Any  estate 
that  is  vendible  under  an  execution  will  support  the  home- 
stead exemption.  Valentine,  J.,  in  Randal  v.  Elder^  12  Kan. 
261,  says:  ''We  do  not  think  it  necessary  that  all  these  lots 
or  parcels  of  land  should  be  held  by  an  absolute  fee-simple 
title,  but  we  think  it  necessary  they  all  be  held  by  some 
kind  of  title  or  interest  different  from  that  which  the  whole 
public  may  have  to  the  property." 

Dillon,  J.,  in  Bartholomew  v.  West,  2  DQl.  293, says:  "When 
the  statute  speaks  of  property  owned  by  the  debtor,  it  does 
not  mean  that  the  ownership  must  be  of  full  legal  title.  It  is 
BufEcient  that  the  interest  may  be  such  as  may  be  sold  on 
execution,  or  subject  to  the  payment  of  debts." 

In  Robineon  v.  Smitheyy  80  Ky.  636,  the  court  said:  "That 
Mrs.  Robinson  is  entitled  to  a  homestead,  we  think  is  clear. 
Her  husband  devised  the  entire  tract  of  land  to  her  for  life, 
the  remainder  to  his  children,  and  she  was  in  the  actual  pos- 
session and  occupancy  with  her  family.  She  is  the  owner 
and  in  possession  of  this  tract  of  land,  with  a  life  estate 
vested  in  her  by  the  provisions  of  the  will.  She  can  use,  sell, 
or  dispose  of  this  interest  as  she  pleases;  and  we  see  no  rea- 
son why  her  right  to  a  homestead  is  not  embraced  by  the 
statute.  She  occupies  it  as  a  homestead,  and  owns  it  for  life. 
She  is  asserting  her  right  because  she  is  the  owner,  and  not 
by  reason  of  having  derived  it  from  her  husband.  It  is  im- 
material in  what  manner  she  derives  title,  if  she  is  the  owner, 
and  occupies  the  estate  as  a  homestead.  In  some  of  the 
states,  the  homestead  exemption  is  held  to  apply  to  an  estate 
for  years:  See  Patton  v.  Deberard^  13  Iowa,  53;  Johnson  v. 
Richardson,  33  Miss.  462.  In  Illinois,  the  owner  of  a  life  es- 
tate is  held  entitled:  Deere  v.  Chapman^  25  Dl.  610;  79  Am. 
Dec.  350." 

Other  courts  have  gone  to  as  great  length  in  holding  that 
any  vendible  estate  will  support  the  homestead  right.  The 
plaintiff  in  error  in  this  case  holds  by  a  devise,  which  gives 
her  an  estate  for  life,  with  power  of  sale,  and  any  remainder 
goes  to  the  children  begotten  of  the  marriage.  She  has  such 
an  estate  in  this  land,  without  the  will,  or  operation  of  the 
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etatutes  of  descents  and  distributions,  as  wiU  enable  her  to 
claim  it  as  a  homestead,  because  she  has  been  in  the  actual 
possession  of  it,  residing  thereon  ever  since  1868.  It  must 
be  held,  for  all  the  purposes  of  this  case,  that  her  homestead 
rights  attached  to  the  land  when  she  first  occupied  it  with  her 
children,  as  the  wife  of  Thomas  Pilcher,  the  then  owner,  and 
that  it  was,  at  the  time  of  the  commencement  of  this  action, 
still  her  homestead.  The  court  below  found  that,  in  1871  and 
1872,  the  St.  Louis,  Lawrence,  and  Denver  Railroad  Company 
built  a  railroad  across  said  land,  under  some  kind  of  an  agree- 
ment with  Thomas  Pilcher,  the  then  owner  thereof,  and  that, 
by  due  process  of  law,  the  defendant  in  error  succeeded  to  the 
rights  of  that  company;  that  the  St.  Louis,  Lawrence,  and 
Denver  Railroad  Company  built  its  road  upon  the  land  in 
controversy  under  a  contract  for  the  right  of  way  made  with 
Thomas  Pilcher  in  his  lifetime,  and  without  any  notice  from 
the  plaintiff  of  any  objection  upon  her  part.  The  court  found 
that  the  terms  and  conditions  of  the  contract  cannot  be  stated 
from  the  evidence. 

It  will  be  seen  that  the  substance  of  the  findings  of  the  court 
is,  that  some  contract  for  the  right  of  way  over  the  land  was 
made  by  the  railroad  company  with  Thomas  Pilcher,  in  his 
lifetime.  The  railroad  company  now  prefers  to  put  it  in  the 
light  of  a  parol  agreement  rather  than  in  the  light  of  a  parol 
license.  In  this  view,  it  is  not  necessary  to  pass  upon  a  ques- 
tion much  discussed  in  the  briefs,  as  to  whether  a  license 
under  which  work  has  been  done  and  money  expended  is 
revocable.  Assuming  that  there  was  a  parol  agreement  be- 
tween these  parties,  founded  on  the  several  considerations 
claimed, — these  being  a  change  of  route,  so  as  to  locate  on 
the  Pilcher  homestead,  the  erection  and  maintenance  of  a 
depot,  the  employment  of  Pilcher's  son  by  the  company,  and 
every  other  consideration  alleged, — the  question  then  remains: 
Is  the  right  of  way  of  a  railroad  through  and  across  the  home- 
stead such  an  interest,  encumbrance,  lien,  or  diversion  from 
its  proper  use  as  to  require  the  joint  consent  of  the  husband 
and  wife?  This  is  an  important  question,  and  it  is  not  to  be 
disposed  of  without  careful  consideration.  The  tacit  condi- 
tion underlying  the  title  to  all  land  in  this  state  is,  that  in  case 
it  shall  be  wanted  for  public  use,  it  can  be  taken  by  paying 
just  compensation  therefor;  if  only  a  part  is  taken,  just  com- 
pensation is  made  for  that,  and  for  the  ii^uiy  or  depreciation 
of  the  remainder  of  the  tract 


774  PiLCHEB  V.  Atchison  etc.  R.  R.  Co.       [Eanufly. 

By  the  statutes  of  this  state,  railroad  companies  are  allowed 
to  appropriate  land  for  public  purposes,  and  the  perpetual  use 
of  such  land  is  vested  in  the  company,  its  successors  and  as- 
signs. The  difference  between  the  perpetual  use  of  land  and 
the  fee  to  it  is  only  nominal.  The  interest  a  railroad  company 
acquires  in  land  in  this  state  for  a  right  of  way,  while  only  an 
easement,  may  be  permanent  in  its  nature,  and  may  be  prac- 
U^ally  exclusive.  The  value  of  the  remaining  fee,  burdened 
by  such  an  easement  of  perpetual  use,  is  only  nominal:  Soih 
ins  V.  St.  Paul  etc.  R.  R.  Co.,  22  Minn.  286;  Washington  Ceme- 
tery V.  Prospect  Park  etc.  R.  R.  Co.y  68  N.  Y.  591;  Bemis  v. 
Springfield,  122  Mass.  110.  The  statute  seems  to  recognize 
this,  because  it  requires  the  commissioners  to  assess  the  value 
of  the  land  taken.  The  amount  of  land  used  by  the  railroad 
■company  in  this  case  is  about  seven  acres,  of  which  it  had 
necessarily  the  exclusive  control  and  perpetual  use.  Of  course, 
if  the  husband  can  grant  the  right  of  way  to  this  railroad 
<;ompany,  he  can  grant  it  to  others,  and  by  this  means  the 
ivrife  and  children  can  be  deprived  of  thj  use  and  enjoyment 
cf  a  greater  part  of  the  homestead.  This  court  held,  in  the 
<;aBe  of  Coughlin  v.  Coughliny  26  Kan.  116,  that  ^Hhe  husband 
cdnnot,  without  the  consent  of  the  wife,  execute  a  lease  of  a 
homestead,  and  give  possession  thereof  to  a  tenant."  In  this 
case  the  lease  was  executed  for  five  years,  but  we  apprehend 
the  length  of  the  term  of  the  lease  can  make  no  difference,  the 
reason  of  the  rule  being  based  upon  the  general  principle  de- 
ducible  from  our  organic  law,  that  the  husband  can  do  no  act 
that  will  interfere  with  the  occupancy  and  use  of  the  home* 
etead  without  the  consent  of  the  wife.  It  has  been  held  by 
many  courts  of  last  resort  that  the  right  of  way  of  a  railroad 
across  the  land  conveyed  is  such  an  encumbrance  as  is  a  breach 
of  the  covenants  against  encumbrances.  A  leading  and  early 
case  is  that  of  Kellogg  v.  Ingersoll,  2  Mass.  97,  decided  by 
Chief  Justice  Parsons,  approved  by  the  cases  of  Prescott  v. 
Trueman,  4  Id.  627;  Harlow  v.  Thomas^  15  Pick.  68;  and  Pres- 
€ott  V.  WiUiamSj  5  Met.  433.  To  the  same  effect  are  the  follow- 
ing cases:  Mitchell  v.  Warner,  5  Conn.  497;  Hubbard  v.  Norton, 
10  Id.  423;  Herrick  v.  Moore,  19  Me.  313;  Haynes  v.  Young, 
36  Id.  657;  Lamb  v.  DanfoHh,  59  Id.  322;  8  Am.  Rep.  426; 
Prichard  v.  Atkinson,  3  N.  H.  335;  Clark  v.  Estate  of  Conroe, 
38  Vt.  469;  KeUogg  v.  Malin,  50  Mo.  496;  11  Am.  Rep.  426; 
Beach  V.  MiUer,  51  HI.  206;  2  Am.  Rep.  290;  JBarIoi0  v.  Mc 
Kinley,  24  Iowa,  69. 
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All  the  authorities  stat^  that  an  easement  constitates  an  en- 
cumbrance on  land,  and  interferes  with  the  absolute  dominion, 
exclusive  use,  and  uninterrupted  enjoyment  of  it.  A  remark 
of  Judge  Valentine,  in  the  case  of  Randal  v.  Elder,  12  Kan. 
261,  is  quoted  by  counsel  for  defendant  in  error  as  in  opposi- 
tion to  this  line  of  authorities,  but  when  his  remark  is  consid- 
ered in  the  light  of  the  facts  in  that  case,  and  the  question  he 
was  discussing,  it  will  be  found  not  to  warrant  any  such  inter- 
pretation. The  question  was,  whether  the  debtor  could  hold 
as  a  homestead  two  or  more  town  lots,  separated  from  each 
other  by  an  alley,  and  it  was  held  that  he  could  not;  and  it  is 
said  in  this  connection  that  an  easement  might  be  created 
upon  or  through  the  land  without  in  any  manner  affecting  its 
character  as  a  homestead.  The  court  meant  that  the  ease- 
ment would  not  so  divide  the  land,  or  segregate  one  tract  from 
another,  but  that  a  homestead  would  be  claimed  on  the  whole 
tract,  and  this  we  indorse  now  as  the  law  of  this  case,  and 
would  hold,  if  necessary,  that  while  the  homestead  right  of 
the  plaintiff  is  encumbered  by  the  right  of  way,  it  is  still  her 
homestead  on  both  sides  of  the  strip  of  land  used  by  the  rail- 
road company. 

We  have  not  overlooked  the  case  of  Randall  v.  Texas  Cent. 
Ry  Co.j  63  Tex.  686,  which  decides,  in  effect,  *'  that  the  hus- 
band may,  without  being  joined  by  his  wife,  grant  a  right  of 
way  to  a  railway  company  across  a  tract  of  land  belonging  to 
himself  and  wife,  and  occupied  by  them  as  a  homestead.'' 
We  cannot  follow  that  case;  the  statement  in  the  syUahua  is, 
that  the  land  belonged  to  husband  and  wife,  and  if  by  that  it 
is  meant  that  the  title  vested  in  them  both,  the  grant  by  the 
husband  would  not  bind  the  separate  property  of  the  wife. 
This  is  so  clear  that  elaboration  would  not  be  justified.  A 
reason  given  is,  that  the  husband  can  lease  the  homestead  in 
Texas  without  the  consent  of  the  wife.  This  cannot  be  done 
in  this  state,  if  the  lease  would  in  any  manner  interfere  with 
the  wife's  occupancy  and  use  of  the  homestead.  The  court 
says:  "  If  the  husband  should  attempt  to  so  exercise  this  right 
as  to  destroy  the  homestead,  or  to  materially  affect  it  as  such, 
upon  proper  application  the  courts  would  interpose  with  their 
equitable  power  to  prevent  it."  We  think  the  best  protection 
to  the  wife  and  children  is  by  a  total  denial  of  the  right  of  the 
husband  to  encumber  the  land  for  this  purpose,  except  with 
the  joint  consent  of  the  wife.  . 

The  case  of  Chicago  &  8.  W.  R.  R.  Co.  v.  SvAnney^  38  lowap 
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182,  has  been  examined  with  some  care;  it  holds  that ''  the 
husband  can  convey  a  right  of  way  over  the  homestead  with^ 
out  the  concurrence  and  signature  of  the  wife  to  the  deed^ 
when  such  conveyance  will  not  defeat  the  substantial  enjoy* 
ment  of  the  homestead  as  such."  The  qualifjring  expression 
involves  trouble.  Who  is  to  determine  whether  or  not  the- 
right  of  way  will  not  defeat  the  substantial  enjoyment  of  the 
property?  The  court  says,  if  the  homestead  were  a  single 
lot,  and  the  right  of  way  occupied  it  all,  or  most  of  it,  the  case 
would  be  very  different.  Why  different?  The  rule  of  the 
Iowa  case  is  too  flexible.  We  cannot  adopt  it.  In  this  state, 
all  questions  affecting  the  rights  of  the  wife  and  children  in 
the  homestead  must  be  discussed  and  determined  by  the  con- 
stitutional and  statutory  enactments  regarding  them.  These 
create  them,  fix  their  limits,  direct  their  operation,  and  have 
such  mandatory  force  of  expression  that  this  court  can  dis- 
charge its  duty  respecting  them  only  by  a  strict  adherence  to 
the  letter  of  the  urganic  command.  The  homestead  law  is  a 
part  and  parcel  of  the  public  policy  of  the  state,  and  its  pro* 
visions  in  cases  of  this  character  cannot  be. waived  or  avoided 
except  by  an  exact  and  literal  compliance  with  the  mode  and 
manner  it  has  prescribed. 

A  steady  and  unwavering  adherence  to  the  exposition  of 
the  scope  and  bearing  of  this  provision  of  the  constitution  as 
made  in  the  early  case  of  Morris  v.  Wardy  5  Kan.  239,  is  not 
only  demanded  by  its  express  terms,  but  the  improvidence 
and  necessities  of  the  father  and  husband  are  so  frequent,  the 
avaricious  attacks  and  greedy  encroachments  of  creditors  are 
BO  persistent  and  insinuating,  that  all  judicial  powers  must  be 
constantly  exerted  to  preserve  to  the  beneficiaries  the  full  ex- 
tent and  measure  of  this  great  constitutional  creation.  Its 
immunity  from  such  attacks  can  best  be  protected  by  repeated 
judicial  declarations  that  no  interest,  encumbrance,  or  lien  can 
attach  to  or  affect  the  homestead,  unless  given  by  the  joint 
consent  of  husband  and  wife,  except  those  specifically  men- 
tioned in  the  organic  law.  The  only  way  to  bind  the  wife  to 
an  alienation,  lien,  encumbrance,  contract  of  sale,  lease,  or  any 
interest  whatever  in  the  homestead  that  will  interfere  with  or 
deprive  her  of  the  free  use,  occupancy,  and  enjoyment  of  all 
and  every  part  thereof,  is  her  consent,  freely  given,  jointly  with 
that  of  her  husband.  The  fact  of  joint  consent  is  best  evi- 
denced by  a  writing  to  that  effect,  but  the  constitution  does 
not  in  express  terms  require  that  it  shall  be  so  shown,  and 
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hence  it  can  be  established  by  such  facts  and  circumBtances 
as  the  necessity  of  particular  cases  requires.  Probably  no 
greater  amount  of  evidence  or  more  strict  proof  will  be  re- 
quired to  establish  it  than  is  deemed  necessary  to  establish 
any  other  material  fact,  but  there  certainly  must  be  some 
showing  of  joint  consent,  as  required  by  the  constitution. 
There  is  no  special  finding  of  the  court  below  that  there  was 
consent  on  the  part  of  the  plaintiff  in  error.  It  is  true  that  itl 
may  be  fairly  said  that  it  is  included  in  the  general  judgment, 
but  we  are  of  the  opinion  that  all  the  findings,  taken  and  con- 
sidered together,  do  not  authorize  such  a  judgment.  There  is 
not  such  an  affirmative  showing  in  this  case  as  satisfies  a 
reasonable  mind  that  there  was  the  required  consent.  Silence 
is  not  enough  under  the  circumstances  of  this  case.  The 
execution  of  deeds  of  a  part  of  the  homestead  to  the  children, 
in  which  the  right  of  way  of  the  railroad  is  referred  to  as  a 
boundary  line,  is  not  so  positive  an  act  of  recognition  as  to 
imply  previous  consent,  for  it  is  difficult  to  perceive  how  the 
recognition  of  a  natural  or  artificial  object,  as  a  dividing  line, 
can  be  held  to  imply  the  legality  of  the  existence,  or  the  right 
of  its  location  at  that  particular  place. 

Then  again,  the  finding  as  to  the  alleged  parol  agreement 
between  Thomas  Pilcher  and  the  railroad  company  is  not  com- 
plete; there  may  have  been  such  an  agreement,  but  what  its 
terms  of  conditions  were  or  are  cannot  be  stated.  How  can 
specific  relief  be  granted  on  such  an  intangible  basis?  Under 
the  evidence  and  findings,  the  plaintiff  in  error  had  an  un- 
doubted right  to  recover  the  possession  of  that  portion  of  the 
right  of  way  over  which  the  running  of  trains  had  ceased,  and 
the  use  of  which  for  railroad  purposes  had  been  abandoned. 

For  these  material  errors,  it  is  recommended  that  the  case 
be  reversed  and  remanded,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 

By  the  Coubt.    It  is  bo  ordered. 


HUKBAVI)  CANNOT  AUKNATS  HOKBSTEAD  WITHOUT  WltS'S  OON8XNT;    Seo 

note  to  Pooie  ▼.  Oerrard,  65  Am.  Dea  484-486;  Wekh  ▼.  Bice,  08  Id.  666; 
AnqMoii  Y.  Emuia%  07  K.  O.  844. 
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Smith  v.  Leiqhton« 

[»  Kawub,  6M.] 

Etidihob. — Wherx  OmxRAL  OBJXcnoN  only  is  Raised  id  Imsoovo- 
TioN  or  Record  Copt  ov  Deed  oonyeyiiig  land,  which  oopy  would  hayo 
been  admissible  under  certain  circomstancea,  rach  objection  is  not  avafl- 
able  for  the  porposes  of  error. 

Growino  Grasses  are  a  Part  op  the  Lakd  as  a  general  rule,  wheihor 
snch  grasses  are  wild  or  cultivated,  and  an  agreement  in  writing  is  r^ 
qnired  for  their  sale  and  severance  from  the  land. 

Growing  Crops  Pass  to  the  Grantee,  as  between  grantor  and  grantee 
to  a  deed  of  conveyance,  where  there  is  no  reservation  of  grass  or  excep- 
tion of  any  kind;  and  the  grantee,  as  against  a  tenant  of  the  grantor,  has 
a  right  to  the  crops,  and  to  collect  all  unpaid  rents. 

W,  A.  Randolph,  for  the  plaintiff  in  error. 
Kellogg  and  Sedgwick^  for  the  defendant  in  error. 

Johnston,  J.  This  proceeding  springs  up  for  review  a 
judgment  rendered  in  an  action  brought  by  C.  A.  Leighton 
against  Elias  Smith,  to  recover  the  value  of  certain  grass 
which  Smith  cut  and  carried  away  from  the  premises  of 
Leighton.  On  July  10,  1883,  and  for  some  time  prior  thereto, 
one  V.  Lillard  owned  a  quarter-section  of  land  in  Lyon  County, 
which  on  that  day  he  sold  and  conveyed  by  warranty  deed, 
without  reservation,  to  C.  A.  Leighton.  Before  that  time,  he 
had  leased  the  land  to  Elias  Smith  for  the  year  1883,  and 
Smith  had  sublet  it  to  A.  Hill,  who  was  in  possession  before 
the  sale  of  the  land;  and  in  May,  1883,  Lillard  made  a  verbal 
sale  of  some  grass  growing  on  a  certain  meadow  of  the  prem- 
ises for  sixty-five  dollars.  About  the  last  of  July  or  the  Ist  of 
August,  1883,  Smith  cut  and  took  the  grass  from  the  prem- 
ises; and  subsequently,  when  Leighton  demanded  compensa- 
tion for  the  grass,  Smith  stated  that  he  was  ready  to  pay  for 
the  same  as  soon  as  he  learned  to  whom  payment  should  be 
made.  Trial  at  the  April  term,  1886,  when  Leighton  re- 
covered $75.78,  which  is  the  amount  Smith  agreed  to  pay  for 
the  grass,  together  with  seven  per  cent  interest  The  defend- 
ant brings  the  case  to  this  court. 

The  first  error  assigned  here  is  the  admission  in  evidence 
of  the  record  copy  of  the  deed  from  Lillard  to  Leighton,  con- 
veying the  premises  upon  which  the  grass  grew.  The  original 
deed  was  admissible  in  testimony  for  the  purpose  of  showing 
whether  there  had  been  any  reservation  made  by  Lillard 
when  the  land  was  conveyed.  The  copy  of  the  deed  was  not 
the  best  evidence,  and  was  not  admissible  unless  a  proper 
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foundation  was  laid  for  the  introduction  of  secondary  evi- 
dence. Only  a  general  objection,  however,  was  made  to  the 
introduction  of  the  copy.  If  the  original  deed  was  not  in  the 
possession  or  control  of  the  plaintiff,  the  record  copy  could  be 
introduced  in  evidence,  and  being  admissible  under  certain 
circumstanoes,  a  general  objection  was  not  available  for  pur- 
poses of  error.  It  has  frequently  been  held  *'that  where  evi-^ 
dcnce  is  apparently  admissible  for  any  purpose,  or  under  any 
circumstances,  the  court  does  not  err  in  admitting  the  same, 
unless  the  reasons  for  its  exclusion  are  given  by  the  party 
objectiiig":  Ferguson  v.  OraveSj  12  Elan.  43;  BotHn  v.  Living- 
9tonf  16  Id.  41;  Cross  v.  National  Banky  17  Id.  836;  Kansas 
Par.  Ry  Co.  v.  Cutter,  19  Id.  83;  Humphrey  v.  Collins^  23  Id. 
549. 

It  is  next  contended  that  the  court  en  ed  in  excluding  evi- 
dence  offered  by  Smith,  and  also  in  directing  the  verdict  in 
favor  of  Leighton.  We  think  the  result  reached  is  substan- 
tially just  and  correct.  Smith  claimed  the  right  to  the  grass 
by  virtue  of  a  parol  agreement  with  Lillard,  by  which  he  was 
to  pay  sixty-five  dollars  for  the  grass  when  cut;  and  also 
claimed  that  the  purchase  price  of  the  grass  was  for  the  rent 
of  the  meadow-land  on  which  it  grew.  The  land  upon  which 
the  grass  stood  was  conveyed  to  Leighton  subsequent  to  the 
parol  agreement,  and  while  the  grass  was  yet  green  and  grow- 
ing. It  is  stated  that  the  grass  was  growing  on  an  inclosed 
and  cultivated  meadow;  but  it  does  not  appear  whether  it 
was  an  annual  or  perennial  growth.  It  is  a  general  rule  that 
growing  grasses,  whether  wild  or  cultivated,  are  a  part  of  the 
land,  and  require  an  agreement  in  writing  for  their  sale 
and  severance  from  the  land.  Smith  contended  that  this 
agreement  is  within  some  of  the  exceptions  to  the  general 
rule,  and  sought  to  bring  it  within  the  claimed  exceptions 
by  offering  to  show  that  Leighton  knew  of  his  lease  upon  the 
land,  and  of  the  sale  of  the  grass,  prior  to  his  purchase  of  the 
land,  which  offer  was  refused.  However,  as  the  case  comes 
up,  we  need  not  not  examine  the  sufficiency  of  this  contention, 
or  the  competency  of  the  testimony.  In  the  deed  of  convey- 
ance from  Lillard  to  Leighton  there  was  no  reservation  of  the 
grass,  or  exception  of  any  kind.  In  such  a  case,  and  as  be- 
tween grantor  and  grantee,  it  is  well  settled  here  that  the 
growing  crops  pass  to  the  grantee:  Oaranflo  v.  Cooky j  33  Elan. 
187;  Chapman  v.  Veachy  82  Id.  167;  Babcock  v.  Dieter,  30  Id. 
172;  Smith  v.  Hague,  25  Id.  246.    When  the  conveyance  was 


780  Atchison  etc.  R.  R.  Co.  v.  Oantb.        [Kanaan, 

made  and  delivered,  it  carried  with  it  the  right  to  the  crops 
and  to  collect  all  unpaid  rents;  in  other  words,  Leighton  was 
substituted  as  owner  and  landlord  in  place  of  Lillard.  There 
being  no  reservations,  Lillard  from  that  time  forth  had  no 
claim  upon  the  crops  or  the  rent  due  from  the  tenants.  Smith 
had  not  paid  for  the  grass,  and  whether  the  amount  agreed  to 
be  paid  is  treated  as  the  purchase  price  of  the  grass,  or  as  rent 
money  for  the  meadow,  is  immaterial.  Smith  was  owing  the 
price  of  the  grass  to  some  one,  and  he  refused  to  pay  only 
because  he  did  not  know  to  whom  it  was  due.  The  amount 
found  by  the  jury  as  the  value  of  the  grass  is  the  same  as  thai 
which  Smith  had  agreed  to  pay  for  the  same,  with  interest  to 
the  time  of  judgment,  and  the  payment  of  this  judgment  will 
discharge  Smith  from  all  liability  for  the  grass. 
The  judgment  of  (he  district  court  will  be  affirmed. 


OXHXRAL  OBJlOnON  TO  EVIDKNCX  18  HOT  GbOWB  lOB  BSYnUUtl^  if  Sfl- 

dflnoe  is  admiMible  for  any  porpoee:  Turmr  t.  Ifewlmrgh,  4  Am.  81  B«p. 
453,  and  note. 

GBOwuffo  Crofs^  as  Bsrwiur  Vimixxb  asd  Ymsjom,  aro  put  of  tho 
realty,  and  pais  to  the  vendeei  TWner  t.  OooUf  85  Am.  Deo.  449;  Patti$am*9 
Appeal,  lOOId^m. 


Atohison,  Topbka,  and  Santa  Fb  Railroad  Go. 

V.  Gants. 

[88  KANBX8,  606.1 

Bailboad  GoMPAirr  mat  Adopt  Rbqulatioit  tbat  Cketaxh  Teazh  ibau. 
If  OT  Stop  at  Dbsionated  Stations  where  there  is  no  etatatory  proTieion 
to  the  contrary. 

Railboad  Passenger  must  Ikporm  Hdcsslv  whether  Train  Stops  at 
Station.  It  is  the  duty  of  a  person  about  to  take  passage  on  a  railroad 
train  to  inform  himself  when,  where,  and  how  he  can  go  or  stop  acooid- 
ing  to  the  regulations  of  the  company. 

Dutt  op  Passbnoer  to  Pat  £xtra  Fare  —  Right  op  Conductor  to  Eject 
Passbnoeb.  —  Where,  in  the  absence  of  statutory  proTisions  to  the  con- 
trary, regulations  are  made  by  a  railroad  company  that  a  fast  passenger 
train  shall  only  make  certain  stoppages,  and  a  person  by  mistake  or 
wrongfully  takes  passage  thereon  for  a  station  where  the  train  does  not 
stop,  it  is  his  duty,  when  demand  is  made  therefor,  to  pay  the  extra  fare 
which  in  addition  to  the  sum  paid  for  his  ticket  would  have  entitled  him 
to  ride  to  the  first  stopping-place  beyond,  and  if  he  refuses  to  do  this, 
the  conductor  has  the  right  to  stop  the  train  and  require  such  passenger 
to  leave  it. 

Oabrteb«  op  Passsnoebs — PATMSNTOpEzTRAFARB—DAiiAOES.— Where 
mistake  of  pasaenger  in  getting  on  train  which  did  Bot  atop  aft  his 
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tkm  18  indnoed  by  the  company's  ticket  agent,  and  he  is  oompelled  to 
pay  extra  fare  to  first  place  of  stoppage,  such  extra  fare  would  be  a 
proper  element  of  damages  in  addition  to  such  as  were  occasioned  by  tho 
failure  to  take  him  to  the  station  to  which  he  was  going.  But  if  after 
boarding  the  train,  and  before  it  started,  correct  information  was  afforded 
him,  by  the  announcement  of  the  brakeman  or  otherwise,  such  as  a  rea- 
sonable and  prudent  man  would  not  neglect^  he  oonld  not  thereafter  rely 
upon  the  incorrect  statements  of  the  agent, 

lUZLROAD    PaBSENOEB     MAT    NOT   AsSERT    AND    MaINTAIIT    BT    FoBCX    HIS 

Rights  to  Transfortation  on  Train.  If  he  is  a  trespasser,  it  is  hit 
duty  to  go  off  without  being  forced  to  do  so,  and  he  has  no  legal  zi^t 
to  forcibly  resist  the  conductor's  rightful  efforts  to  eject  him.  If  he  is 
on  the  train  by  mistake  induced  by  an  agent  of  the  company,  it  is  nol 
necessary  in  such  case  for  him  to  invite  force  to  be  exerted  by  the  con- 
ductor to  secure  his  rights,  — certainly  not  to  increase  his  damages. 

Railboap  Passsnqbb  mat  be  Ejected  trom  Train  at  Flack  Other  teak 
Depot  or  station,  provided  care  is  taken  not  to  expose  his  person  to  se- 
rious injury  or  danger.  The  company  is  not  required  to  oonsider  tha 
mere  convenience  of  the  wrong-doer. 

Cabbisbs  ov  PAaasNOBBS — EjBOTiNa  PAasENOEB  FROM  Train  —  Measurb 
09  Daxaqbs.  — Where  passenger  resists  to  the  utmost  of  his  power  and 
ability  an  attempt  to  eject  him  from  the  train,  he  ought  not  to  complain  of 
the  foroe  used  if  there  was  no  intention  on  the  part  of  the  conductor  or 
his  assistants  to  oommit  unnecessary  injury,  even  if  his  resistance  might 
have  been  overcome  with  something  less  of  force  than  was  actually  used. 
But  if  such  passenger,  although  a  trespasser  upon  the  train,  received 
injuries  which  were  the  direct  and  necessary  result  of  willful,  wanton,  or 
malicioas  acts  of  the  oonduotor  or  those  assistiiig  him,  he  is  entitled  to 
tiia  damages. 

BYIBBNOR  Afl  TO  WHETHER  PERSON  WAS  OB  WAS  NOT  AOOUSTOICXD  TO  USB 

PROVANB  AND  Obscknb  liANOiTAOB  Is  incompetent  and  immaterial  upon 
question  whether  such  personJn  being  ejected  from  railroad  oar  had  used 
such  language. 

Wrnibs  mat  NOT  BE  AssMD  ON  CBoaB-EzAMiNATZON  a  qusstion  which 
does  not  tend  to  rebut,  impeach,  modify,  or  explain  any  of  his  testi- 
mony. 

CoNDUCiOB  Refbbsents  Gompant  onlt  Afl  TO  HIS  OwN  Train. — A  con- 
ductor in  the  line  of  his  duty  in  collecting  fare,  taking  up  tickets,  and 
in  giving  information  to  the  passengers  on  his  train,  represents  the  com- 
pany only  as  to  the  running  and  operation  of  his  own  train. 

Ejection  from  Railroad  Train  with  Aid  or  Passengers  —  Responsi- 
BILITT  OP  CoMPANT  THXREfOR. — It  is  not  necessary  that  conductor 
should  have  expressly  directed  passengers  to  aid  in  ejection,  but  if  such 
aid  was  rendered  by  passengers  with  the  permission  and  sanction  of  the 
oondactor  or  the  train-men,  an  employment  might  rightfully  be  inferred, 
otherwise  where  the  passengers  were  mere  interlopers,  and  the  conductor 
had  no  opportunity  to  interfere  with  their  actions. 

Oeorge  R.  Peek^  A.  A.  Hwrd^  C.  N.  SUrry^  and  Robert  Dimi- 
fap,  for  the  plaintiff  in  error. 

Ady  and  Henry^  for  the  defendant  in  error. 
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HoBTOK,  C.  J.    On  May  19, 1885,  A.  C.  Oants,  a  hotel  clerk 

at  Wichita,  took  passage  on  a  train  of  the  Atchison,  Topeka, 
and  Santa  Fe  Railroad  Company  from  Wichita  to  Newton,  in- 
tending to  go  to  Peabody.  He  paid  his  fare  to  the  conductor 
on  the  train  from  Wichita  to  Newton.  He  claims  he  was  told 
by  the  conductor  of  the  Wichita  train  that  he  could  either 
continue  on  the  train  or  go  upon  one  an  hour  later.  While  at 
Newton,  he  purchased  a  ticket  over  the  Atchison  road  for  Pea- 
body,  and  paid  for  it  fifty  cents.  He  remained  at  Newton 
nearly  an  hour,  to  get  shaved  and  look  around  the  town,  and 
about  nine  o'clock  he  took  his  seat  in  a  car  of  a  train  at  the 
depot;  this  was  the  eastern  fast  train,  commonly  called  the 
*' cannon  ball."  According  to  the  regulations  of  the  railroad 
company,  this  train  was  scheduled  not  to  stop  at  Peabody  ex- 
cept for  the  purpose  of  letting  off  passengers  who  had  taken 
passage  at  some  point  west  of  Newton;  but  when  it  had  no 
such  passengers,  it  would  not  stop  at  Peabody  going  east^  and 
its  first  stopping-place  would  be  Florence;  Peabody  is  a  sta- 
tion between  Newton  and  Florence,  about  four  miles  west  of 
Florence;  the  local  train  which  stopped  at  Peabody  left  New- 
ton before  the  ^'cannon  ball."  According  to  the  evidence  of 
the  railroad  company,  a  brakeman  upon  the  "cannon  ball" 
announced,  before  the  train  started,  that  "it  would  not  stop 
until  it  got  to  Florence."  Gants  testified  that  just  as  the  train 
started  from  Newton  a  train-man  came  to  the  car  door  and 
said,  "this  train  will  not  stop  until  it  gets  to  Florence,"  but 
he  claims  he  did  not  know  then  where  Florence  is.  He 
further  testified:  — 

"  Q.  How  long  did  the  train,  which  you  say.  you  boarded  and 
saw  headed  toward  the  east,  remain  there?  A.  I  think  about 
twenty  minutes. 

"Q.  You  had  ample  opportunity  to  get  a  ticket,  and  had 
ample  opportunity  to  ask  the  men  who  were  employed  about 
that  train,  whether  that  train  stopped  at  Peabody?  A.  Yes, 
sir,  I  expect  I  did,  if  I  wanted  to. 

"Q.  You  made  no  inquiries?    A.   No,  sir. 

"Q.  It  is  a  fact,  from  the  time  you  arrived  on  the  train  go- 
ing from  Wichita  to  Newton  you  made  no  inquiries  as  to  that 
train,  as  to  what  time  the  train  started,  and  whether  it  stopped 
at  Peabody?    A.  No,  sir. 

"  Q.  Never  made  any  inquiries,  either  of  the  ticket  agent 
or  any  person  who  had  apparently  charge  there,  although  the 
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.  train  was  standing  there  fifteen  or  twenty  minutes  after  it  got 
there,  and  while  you  were  there?    A.   I  do  not  think  I  did. 

"  Q.  How  soon  did  you  get  ahoard  this  train  before  it  started  ? 
A.   I  cannot  say;  probably  five  minutes." 

Oants,  however,  testified  that  when  he  bought  his  ticket  for 
Peabody  at  Newton  he  was  told  by  the  agent  who  sold  him 
the  ticket  ''to  take  the  next  train." 

After  the  "cannon  ball"  train  had  left  Newton  and  gone 
about  three  miles,  the  conductor  called  upon  Gants  for  his 
ticket;  he  presented  a  ticket  for  Peabody,  and  the  conductor 
informed  him  that  the  train  did  not  stop  at  Peabody,  and  de- 
manded from  him  thirty-four  cents  in  addition  to  his  ticket 
for  the  fare  from  Peabody  to  Florence;  Gants  refused  to  pay 
the  additional  fare;  the  conductor  then  \jiformed  him  that  if 
he  did  not  pay,  in  addition  to  his  ticket,  the  fare  from  Pea- 
body to  Florence,  he  would  have  to  stop  the  train  and  put 
him  off;  Gants  replied  "that  he  would  have  to  put  him  off,  as 
he  would  not  pay  any  farther";  the  conductor  then  told  him 
he  would  put  him  off,  and  stopped  the  train  for  that  purpose; 
after  the  train  had  been  stopped,  the  conductor  in  a  gentle- 
manly manner  requested  Gants  to  leave  the  train;  he  refused 
to  get  off,  and  dared  the  conductor  to  put  him  off;  he  resisted 
being  put  off  to  the  utmost  of  his  power  and  ability;  on  ac- 
count of  this  resistance  the  conductor  was  unable  himself  to 
remove  him;  but  with  the  assistance  of  two  or  three  persons 
he  succeeded  in  ejecting  him  from  the  train;  after  the  train 
stopped,  and  while  the  conductor  was  attempting  to  eject 
Gants  from  the  car,  a  severe  altercation  took  place  between 
them;  the  railroad  company  offered  evidence  tending  to  show 
that  Gants  during  this  time  used  vile  and  profane  language 
to  the  conductor  in  the  car,  which  contained  many  passen- 
gers, a  number  of  them  being  ladies. 

After  Gants  was  ejected  from  the  train  he  walked  a  portion 
of  the  way  back  to  Newton,  and  then  got  upon  a  hand-car  and 
rode  to  Newton,  arriving  there  between  ten  and  eleven  o'clock 
in  the  forenoon;  in  the  afternoon  or  evening  of  the  same  day, 
he  went  to  Peabody  from  Newton  upon  a  local  train,  and  the 
same  day  returned  to  Wichita.  Upon  his  part,  he  claims 
that  he  was  wrongfully  ejected  from  the  train,  and  was  un- 
lawfully kicked,  bruised,  and  injured  in  being  ejected.  This 
action  was  brought  to  recover  damages  therefor;  verdict  and 
judgment  for  Gants,  for  four  thousand  dollars.    The  railroad 
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coinpaDy  moved  for  a  new  trial,  which  was  refused,  and  it 
brings  the  case  here. 

The  important  questions  presented  in  the  record  are: 
1.  Whether  the  railroad  company  had  the  right  to  eject  Gants 
from  the  train;  2.  If  the  railroad  company  had  that  right,  and 
Cants  resisted  to  the  utmost  of  his  power  and  ability,  whether 
he  can  recover  for  the  injuries  inflicted  in  his  removal,  unless 
they  were  willful,  wanton,  or  malicious.  The  law  is  well  set- 
tled that,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, a  railroad  company  may  adopt  a  regulation  that  a 
certain  train  or  trains  of  passenger-cars  running  regularly  on 
its  road  shall  not  stop  at  designated  stations  or  places;  and  it 
is  the  duty  of  a  person  about  to  take  passage  on  a  railroad 
train  to  inform  him3elf  when,  where,  and  how  he  can  go  or 
stop,  according  to  the  regulations  of  the  company:  Pittsburg 
etc.  Ry  Co.  v.  Nuzum^  50  Ind.  141;  Beauchamp  v.  Intcriiaticnc^ 
&  0.  N.  R.  R.  Co.,  56  Tex.  289;  Lale  Shore  etc.  R.  R.  Co.  v. 
Pierce,  47  Mich.  277;  Ohio  &  Miss.  R'y  Co.  v.  Swarthout,  07 
Ind.  567;  33  Am.  Rep.  104;  Henry  v.  St.  Louis  etc.  R.  R.  Co., 
76  Ma  288.  In  this  state  there  is  no  statutory  provision  to 
the  contrary,  and  as  the  train  upon  which  Ghints  took  pas* 
sage  was  not  to  stop,  under  the  regulations  of  the  company, 
until  it  reached  Florence,  the  conductor  had  the  right,  after 
the  train  started,  to  stop  the  train  and  require  Gants  to  leave 
it,  if  he  refused  to  pay  the  fare  which,  in  addition  to  the  sum 
paid  for  his  ticket,  would  have  entitled  him  to  ride  to  Flor- 
ence: Fink  V.  Railroad  Co.,  4  Lans.  147;  Lake  Shore  etc.  R.  R. 
Co.  V.  Pierce,  supra;  Pennsylvania  Co.  v.  Hine,  41  Ohio  St  276. 
It  was  the  duty  of  the  railroad  company  to  the  public  to  run 
its  trains  according  to  its  regulations,  and  it  was  also  the  duty 
of  Gants  to  have  informed  himself  whether  the  train  stopped 
at  Peabody.  It  is  claimed,  however,  upon  his  part,  that  when 
he  purchased  his  ticket  he  was  told  by  the  agent  to  take  the 
next  train,  and  therefore  that  he  was  without  fault  in  getting 
upon  the  *^  cannon  ball."  In  his  direct  examination,  Gants 
testified: — 

'^Q.  Upon  your  arrival  at  Newton,  what  did  you  do?  A.  I 
bought  a  ticket,  and  went  up  town. 

''Q.  For  what  purpose?  A.  I  wanted  to  get  shaved  and 
look  around  the  town  a  little. 

'^Q.  How  long  did  you  remain  in  Newton?  A.  Why,  I 
should  say  a  little  over  an  hour;  a  little  over  an  hour,  perhaps.'^ 

If  he  purchased  his  ticket  immediately  upon  his  arrival  at 
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Kewton,  the  agent  at  the  depot  very  properly  told  him  "  to 
tukc  the  next  train,"  as  there  was  evidence  tending  to  show 
tliat  a  local  train  which  stopped  at  Peabody  left  Newton  for 
tlic  cast  soon  after  Gants  reached  there.  Subsequently,  in  his 
oxnniination,  Gants  testified  that  he  bought  his  ticket  after  he 
got  shaved  and  had  looked  around  the  town.  If  this  be  true, 
cnij  he  was  misinformed  by  the  ticket  agent,  and  thereby  in- 
<Iuccd  to  take  the  fast  train  going  east,  which  did  not  stop  at 
Teabody,  this  would  give  him  a  remedy  against  the  railroad 
company  for  its  breach  of  contract,  but  would  not  justify  him 
in  refusing  to  leave  the  train  when  ordered  so  to  do  by  the 
conductor.  **The  business  of  railroads  can  only  be  carried  on 
safely  by  having  regularity.  If  trains  are  arranged  in  a  cer- 
tain way,  and  their  time  fixed  with  regard  to  limited  stop- 
pages, a  conductor  would  never  be  safe  if  he  were  bound  at  his 
peril  to  ascertain  from  any  mere  stranger  the  existence  of  an 
agreement  by  the  company  to  change  the  arrangement,  and 
6top  at  an  unusual  place":  Lake  Shore  etc.  R.  R.  Co,  v.  Pierce, 
supra. 

Under  all  the  evidence  in  the  case,  whether  Gants  was  upon 
the  train  by  mistake  or  wrongfully,  he  should  have  paid  the 
extra  fare  to  Florence,  when  demanded,  or  left  the  train  when 
it  stopped  and  he  was  ordered  to  get  off.  If  his  mistake  was 
induced  by  the  company's  ticket  agent,  then  the  fare  from 
Peabody  to  Florence  would  be  a  proper  element  of  damages, 
in  addition  to  such  as  were  occasioned  by  the  failure  to  take 
him  to  Peabody  on  the  train  which  he  was  told  to  take.  If, 
however,  he  was  misinformed  by  the  local  agent,  but  subse- 
quently, after  entering  the  train  and  before  it  started,  was 
afforded  such  means  of  correct  information,  by  the  announce- 
ment of  the  brakeman  or  otherwise,  as  a  reasonable  and  pru- 
dent man  would  not  neglect,  he  could  not  thereafter  rely  in 
£Ood  faith  upon  the  incorrect  statement  of  the  agent  from 
whom  he  bought  his  ticket.  Even  if  Gants  made  a  mistake  in 
taking  the  train,  induced  by  the  ticket  agent,  it  was  not  neces- 
•sary  for  him  to  invite  force  to  secure  his  legal  demands.  In 
Tovyn»end  v.  New  York  Cent.  R.  R.  Co.,  56  N.  Y.  295,  G  rover,  J., 
«aid:  "  No  one  has  a  right  to  resort  to  force  to  compel  the  per- 
formance of  a  contract  made  with  him  by  another.  He  must 
avail  himself  of  the  remedies  the  law  provides  in  such  case." 

In  Bradshawv.  South  Boston  R.  R.  Co.,  135  Mass.  407,  Allen, 
J.,  said:  "If  a  railroad  company  has  agreed  to  furnish  a  pas- 
senger with  a  pioper  ticket  and  failed  to  do  so,  he  is  not  at 
Am.  St.  Rbi».,  Vcl.  v.  —60 
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liberty  to  assert  and  maintain  by  force  hie  rights  under  that 
contract;  but  he  is  bound  to  yield,  for  the  time  being,  to  the 
reasonable  practice  and  requirements  of  the  company,  and 
enforce  his  rights  in  a  more  appropriate  way.  It  is  easy  to 
perceive  that  in  a  moment  of  irritation  or  excitement  it  may 
be  unpleasant  to  a  passenger  who  has  once  paid  to  submit  to 
an  additional  exaction.  But  unless  the  law  holds  him  to  do 
this,  there  arises  at  once  a  conflict  of  rights.  His  right  to 
transportation  is  no  greater  than  the  right  and  duty  of  the 
conductor  to  enforce  reasonable  rules,  and  to  conform  to  rea- 
sonable and  settled  customs  and  practices,  in  order  to  prevent 
the  company  from  being  defrauded;  and  a  forcible  collision 
might  ensue.  The  two  supposed  rights  are  in  fact  inconsistent 
with  each  other.  If  the  passenger  has  an  absolute  right  to  be 
carried,  the  conductor  can  have  no  right  to  require  the  pro- 
duction of  a  ticket  or  the  payment  of  fare.  It  is  more  reason- 
able to  hold  that,  for  the  time  being,  the  passenger  must  bear 
the  burden  which  results  from  his  failure  to  have  a  proper 
ticket." 

In  Penn.  R.  R.  v.  ConneU,  112  III.  295,  Craig,  J.,  said:  "We 
entertain  no  doubt  that  appellee  was  entitled  to  recover  the 
amount  of  the  cost  of  a  ticket  from  the  place  he  was  ejected 
from  the  cars  to  New  York.  He  was  also  entitled  to  recover 
such  damages  as  he  sustained  on  account  of  the  delay  occa- 
sioned by  the  expulsion,  and  all  additional  expense  necessa- 
rily occasioned  thereby,  as  well  as  reasonable  damages  for  the 
indignity  in  being  expelled  from  the  train;  but  we  perceive 
no  ground  upon  which  he  can  recover  for  personal  injuries 
received,  unless  the  expulsion  was  malicious  or  wanton." 

In  HaU  V.  Memphis  etc.  R.  R.  Co.j  15  Fed.  Rep.  61,  Ham- 
mond, J.,  said:  "The  conductor  is  somewhat  like  the  master 
of  a  ship.  He  has  police  powers  and  disciplinary  control 
over  the  train,  and  the  quiet  and  comfort  of  the  passengers 
and  their  safety  are  under  his  protection.  He  should  be 
obeyed  by  the  passengers,  and  the  common  notion  that  force 
must  be  invited  to  secure  legal  demands  against  his  unlawful 
exactions  is  in  my  judgment  erroneous  and  vicious.  All  that 
a  passenger  need  do  is  to  express  his  dissent  to  the  demand 
made  upon  him,  and  he  need  not  require  force  to  be  exerted 
to  secure  his  rights, — certainly  not  to  increase  his  damages. 
.  .  .  .  I  fully  recognize  the  feeling  of  a 'free  American  citizen' 
in  the  face  of  threatened  wrong  or  insult,  but  the  safety  of 
the  ship  forbids  that  he  should  fight  with  the  master,  and 
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imperil  tho  ship  and  lives  and  property  she  carries.  Better 
that  he  shonld  suffer  the  wrongs  than  to  endanger  or  discom- 
fort his  fellow-passengers.  Tho  conductor  of  a  railroad  train 
is  not  altogether  as  bupreme,  perhaps,  as  the  master  of  u  ship; 
but  on  analogous  principles,  that  seem  to  me  obvious,  it  is,  I 
think,  the  duty  of  the  passenger  to  avoid  recistance  beyond 
mere  dissent^  and  submit  to  his  authority  without  more  than 
mere  protest,  unless  resistance  is  necessary  to  defend  himself 
against  impending  personal  injuries."  See  also  Southern  Karir 
$as  Ry  Co,  v.  jRice,  88  Kan.  398;  anUy  p.  766;  Southern  Kansas 
Ry  Co.  V.  EinedaU,  88  Kan.  507. 

Clearly,  if  Gants  was  a  trespasser  upon  the  train,  as  this  case 
was  put  to  the  jury,  then  the  conductor  had  the  right  to  put 
him  off,  and  it  was  his  duty  to  go  off  without  being  forced  to 
do  so.  If  the  conductor  had  the  right  to  put  him  off,  Ghmts 
at  the  same  time  could  not  have  a  legal  right  to  resist,  and 
necessarily  he  could  not  resist  the  conductor  in  the  discharge  of 
a  duty  and  the  exercise  of  a  right,  and  by  that  resistance  ac- 
quire a  right  to  resort  to  any  force  to  overcome  it  Of  course^ 
we  do  not  intend  to  intimate  that  a  trespasser  upon  a  train 
can  be  treated  in  a  willful,  wanton,  and  malicious  manner: 
Kamae  City,  Ft.  8.  &  Q.  R.  R.  Co.  v.  Kdly,  36  Kas.  655;  6» 
Am.  Rep.  596. 

In  the  conclusion  which  we  have  reached  regarding  the- 
right  of  the  conductor  to  eject  Gants  from  the  train,  even  if 
he  made  a  mistake  in  taking  it,  induced  by  the  ticket  agent^ 
upon  his  refusal  to  pay  the  fare  demanded,  we  do  not  over* 
look  the  fact  that  a  railroad  company  is  a  pubUo  carrier,  and 
that  some  of  the  authorities  are  in  conflict  with  the  doctrine 
herein  announced.  A  moving  train  filled  with  passengers,, 
including  ladies  and  children,  is  not  the  place  for  a  wrangle^ 
a  quarrel,  or  a  fight  with  the  conductor.  The  interests  of 
the  public  are  to  be  considered  in  such  a  case,  as  well  as  the 
interests  of  a  private  individual.  As  was  said  in  Railroad  Co. 
V.  Confiellj  impra:  ^^  It  would  be  unwise  and  dangerous  for  the 
traveling  public  to  adopt  any  rule  which  might  encourage 
resort  to  violence  on  a  train  of  cars."  This  conclusion  will 
prevent  breaches  of  the  peace  upon  railroad  trains  instead  of 
producing  them,  and  at  the  same  time  will  fully  protect  the 
passenger  by  making  the  company  responsible  for  all  damages 
resulting  from  any  breach  of  its  contract.  In  addition  to 
this,  if  a  passenger  has  suffered  in  his  business,  or  been  put 
to  expense  by  the  delay  or  refusal  of  the  railroad  company  to 
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carry  him  as  promised  by  its  ticket  agent,  he  would  be  en- 
titled to  ample  damages  therefor.  In  this  connection,  it  is 
^ell  to  state,  that  where  a  trespasser  is  ejected  from  a  train, 
euch  ejection  may  be  at  a  place  other  than  a  depot  or  station, 
provided  care  is  taken  not  to  expose  his  person  to  serious  in* 
jury  or  danger;  but  in  such  an  ejection,  the  railroad  company 
is  not  required  to  have  consideration  for  the  mere  convenience 
of  the  wrong-doer:  LUlis  v.  St,  Louis  etc.  B?y  Co,<,  64  Mo-  464; 
27  Am.  Rep.  255;  McClure  v.  Philadelphia  etc.  R.  R.  Co.,  34 
Md.  532;  Great  Western  R.  R.  Co.  v.  Miller,  19  Mich.  305; 
O'Brien  v.  Boston  etc.  R.  R.  Co.,  15  Gray,  20;  77  Am.  Dec. 
S47. 

The  trial  court,  in  its  instructions  to  the  jury,  treated  Gants 
ats  a  trespasser  upon  the  train,  after  he  refused  to  pay  fare 
from  Peabody  to  Florence,  and  to  leave  the  train;  but  further 
instructed  the  jury  as  follows: — 

^^8.  If  you  find,  from  the  evidence,  that  an  unnecessary 
degree  of  force  was  employed,  and  that  plaintiiF  was  injured 
thereby,  in  that  case  he  would  be  entitled  to  recover  in  this 
action." 

"11.  But  in  determining  what  is  a  reasonable  degree  of 
force  under  the  circumstances  of  this  case,  you  should  con- 
eider  the  amount  of  resistance  opposed  by  the  plaintiff  to 
those  who  were  attempting  to  eject  him;  and  if  you  find  that 
the  plaintiff  suffered  injuries  which  were  the  direct  and  neces- 
sary result  of  the  application  of  force  rendered  necessary  by 
his  own  resistance,  he  cannot  recover  for  such  injuries;  but 
the  use  of  a  degree  of  force  disproportionate  to  the  resistance 
to  be  overcome  would  render  the  train-men  wrong-doers  in 
turn,  and  would  render  the  company  liable  for  any  injuries 
committed  by  reason  thereof 

^^  12.  I  instruct  you  that,  if  the  plaintiff  had  exerted  him- 
self to  the  utmost  in  resisting  the  efforts  of  the  train-men  to 
expel  him,  and  that,  in  overcoming  such  resistance,  the  train- 
men used  more  force  and  violence  than  were  necessary  for  the 
purpose,  and  without  any  intention  to  commit  unnecessary 
injury  plaintiff  was  injured  thereby, — in  such  a  case,  the  re- 
sistance offered  by  the  plaintiff  may  be  considered  in  mitiga- 
tion of  damages." 

'*20.  If,  under  the  evidence  and  instructions  of  the  court, 
the  jury  find  for  the  plaintiff,  then,  in  estimating  the  plain- 
tiff's damages,  if  any  are  proved,  you  have  a  right  to  take 
into  consideration  the  personal  injury  inflicted   upon  him. 
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tho  pain  and  Buflfering  undergone  by  him  in  consequence  of 
his  injuries,  if  any  are  proved,  the  loss  of  time  occasion<d 
thereby,  the  reasonable  cost  of  medical  attendance,  antUalso 
the  permanent  loss  or  damage,  if  any  is  shown,  arising  froiu 
disability,  resulting  to  the  plaintiff  from  the  injury  in  qui-s- 
tion,  rendering  him  less  capable  of  attending  to  his  business 
than  he  would  have  been  if  the  injury  had  not  been  received; 
plaintiff  would  also  be  entitled  for  any  sum  of  money  lost  by 
him  as  a  direct  consequence  of  the  wrongful  acts  complained 
of,  and  if  they  were  wrongful,  any  money  was  so  lost;  and  if 
you  further  find  from  the  evidence  that  the  injury  complained 
of  was  inflicted  wantonly  or  willfully,  and  that  the  plaintiff 
has  sustained  damages  thereby,  then  the  jury  are  not  limited 
in  assessing  the  damages  to  mere  compensation  for  damages; 
actually  sustained;  but  you  may  give  him  a  further  sum,  by 
way  of  exemplary  or  vindictive  damages,  as  a  protection  to- 
the  plaintiff,  and  as  a  salutary  example." 

The  railroad  company  requested  the  following  instruction^ 
which  was  refused:  '^In  determining  the  question  in  this  case- 
as  to  whether  the  train«men  on  the  train  from  which  plaintiff' 
was  ejected  used  more  force  or  violence  than  was  necessary  ta 
be  used  in  ejecting  plaintiff  from  such  train,  you  are  to  take 
into  consideration  the  amount  of  resistance  offered  by  plain- 
tiff to  such  ejection;  and  if  you  find  that  he  resisted  the  at* 
tempt  of  the  conductor  to  put  him  off  from  such  train  with 
all  the  force  and  power  he  was  capable  of  using,  then,  and  in 
such  a  case,  you  are  instructed  that  the  law  will  not  with  a 
nicety  weigh  the  amount  of  force  necessary  to  be  used  in  over- 
coming such  resistance,  and  that  in  such  case  the  defendant 
would  only  be  liable  in  a  case  of  palpable  and  perfectly  ap- 
parent use  of  force  beyond  that  which  was  clearly  necessary 
to  be  used  in  overcoming  the  resistance  offered  by  plaintiff." 

If  Oants  was  a  trespasser  upon  the  train,  the  conductor  had 
the  right  to  eject  him,  and  we  think  the  railroad  company  can 
only  be  made  responsible  for  the  injuries  inflicted  which  were 
willful,  wanton,  or  malicious. 

In  refusing  to  give  the  instruction  prayed  for,  and  in  giving 
to  the  jury  the  twelfth  instruction,  and  also  the  twentieth,  tho 
court  made  the  railroad  company  liable  in  damages  for  all 
excessive  force  used  in  overcoming  the  resistance  of  Gants, 
although  such  force  was  used  "  without  any  intention  on  the 
part  of  the  conductor  or  those  assisting  him  to  commit  injury." 
The  first  clauses  of  the  twentieth  instruction  permitted  Gants 
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to  recover  for  "the  personal  injuries  inflicted  upon  bim,  and 
the  suffering  undergone  by  him  in  consequence  of  his  injuries/' 
•although  a  part  of  the  injuries  may  have  been  occasioned  in 
overcoming  his  own  unlawful  resistance.  In  Oalbraith  v. 
Fleming^  60  Mich.  403,  the  court  said:  "The  law  does  not  put 
-a  premium  upon  fighting,  and  one  who  voluntarily  enters  into 
a  quarrel  will  not  be  afforded  relief  for  his  own  wrong  in  dam* 
ages  if  he  come  out  second  best.  While  the  voluntary  act  on 
the  part  of  the  plaintiff  would  not  preclude  the  state  from 
punishing  him  or  the  defendant  for  a  breach  of  the  peace,  it 
nevertheless  prevents  him  from  bringing  a  civil  action  to  re- 
cover compensation  for  injuries  received  by  his  own  seeking 
and  in  violation  of  law." 

In  Taylor  v.  CUndening^  4  Kan.  624,  it  was  held  that 
^'  where  a  person  who  was  the  original  aggressor  in  an  affray 
^met  with  too  vigorous  a  defense,  and  sued  for  damages  on 
account  of  the  injuries,  could  not  recover  of  bis  intended 
irictim." 

It  has  been  decided  by  this  court,  time  and  again,  that  when- 
ever  it  appears  that  the  plaintiff's  negligence  or  wrongful  act 
bad  a  material  effect  in  producing  the  injury,  or  substantially 
^contributed  toward  it,  he  is  not  entitled  to  recover;  and  fur* 
ther,  that  if  a  plaintiff  is  first  in  fault  in  infringing  upon  a 
defendant's  rights,  the  defendant  is  absolved  from  all  but 
slight  care,  and  is  liable  only  for  gross  or  wanton  negligence: 
Union  Pacific  Ry  Co,  v.  Rolli'My  5  Kan.  167;  Kansas  Pacific 
Ky  Co.  V.  Pointefj  14  Id.  87.  In  the  latter  case,  it  was  said 
by  Brewer,  J.:  "Many  considerations,  especially  the  difficulty 
of  correctly  apportioning  the  damages,  and  determining  to 
what  extent  the  wrong  of  the  respective  parties  was  instru- 
mental in  causing  the  injury,  uphold  the  rule  so  universally 
recognized,  that  where  the  wrong,  the  negligence  of  both  par- 
ties, contributes  to  the  injury,  the  law  will  not  afford  any 
relief." 

In  this  case,  Gants  could  have  remained  upon  the  train  and 
gone  to  Florence  by  paying  the  fare  from  Peabody  to  that  sta- 
tion; or  when  the  train  stopped  he  could  have  left  the  train 
when  requested  to  Ido  so  by  the  conductor  in  a  gentlemanly 
manner;  and  it  is  clearly  evident  that  if  he  had  done  either 
be  would  not  have  suffered  any  personal  injuries  at  the  hands 
of  the  conductor  or  train-men.  He  stubbornly  refused  to  pay 
the  additional  fare,  and  also  forcibly  resisted  when  requested 
to  leave  the  train.     He  did  all  of  this  after  the  conductor  had 
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informed  him  that  the  train  would  not  stop  at  Peabody,  and 
that  he  must  pay  to  Florence  or  get  off.  Under  the  rule  es- 
tablished in  this  state  in  Taylor  v.  Clendening,  4  Kan.  524,  so 
iong  ago  as  1868,  Gants  ought  not  to  recover,  even  if  his  re* 
€i6tance  might  have  been  overcome  with  something  of  less 
force  than  the  conductor  and  his  assistants  actually  used,  un- 
less such  excessive  force  was  willful,  wanton,  or  malicious. 

By  resisting  to  the  utmost  of  bis  power  and  ability  Gants 
invited  force;  and  he  ought  not  to  complain  of  the  force  used 
i{  there  was  no  intention  upon  the  part  of  the  conductor  or  his 
4U3sistant8  to  commit  unnecessary  injury.  On  the  othor  hand, 
i{  Gants,  although  a  trespasser  upon  the  train,  received  inju- 
ries which  were  the  direct  and  necessary  result  of  willful, 
•wanton,  or  malicious  acts  of  the  conductor  or  those  assisting 
jiim,  he  is  entitled  to  his  damages:  Kansas  C%,  Ft.  8.^  &  0. 
R,  R.  Co.  V.  Kellyy  supra. 

Counsel  for  Oants  insist  that  the  decisions  are  that  a  tres* 
^passer  can  recover  for  all  injuries  arising  from  the  use  of 
•unnecessary  force,  without  regard  to  whether  it  was  willful, 
•wanton,  or  malicious;  and  also  insist  that  this  court  has  rec- 
ognized this  rule  in  M.  K.  &  T.  R.  R.  Co.  v.  Weaver^  i6  Ean. 
456,  and  Kansas  Pac.  Ry  Co.  v.  Kessler^  18  Id.  523.  In  the 
leaver  case,  the  railway  company  was  found  by  the  jury  to 
have  been  the  aggressor  after  the  passenger  had  been  ejected 
and  put  upon  the  ground.  The  expulsion  in  that  case  was 
field  to  have  been  wrongful,  but  as  it  did  not  seem  to  the 
court  to  have  been  wanton  or  excessively  cruel,  the  damages 
were  deemed  excessive,  and  the  judgment  reversed.  In  the 
Kessler  case,  the  court  held  that  in  the  wrongful  expulsion  of 
the  passenger  from  the  train  the  railroad  company  was  guilty 
of  such  gross  negligence  as  amounted  to  wantonness;  and  yet, 
even  then,  with  much  hesitation  it  affirmed  a  judgment  of 
eight  hundred  and  twenty  dollars  only. 

In  several  of  the  cases  cited  by  counsel,  where  damages 
have  been  allowed  for  unnecessary  force,  the  unnecessary 
'force  was  wanton  or  malicious.  In  McKirdey  v.  C,  dc  N.  W. 
Ry  Co,,  44  Iowa,  314,  the  acts  of  the  brakeman,  for  which 
the  company  was  held  liable,  were  malicious  and  criminal. 
In  Bass  v.  Chicago  &  N.  W.  Ky  Co.,  39  Wis.  636,  the  passen- 
ger peaceably  and  lawfully  entered  a  ladies'  car,  in  which 
^there  were  many  vacant  seats,  and  when  about  to  occupy  one 
was  rudely  and  violently  seized  by  a  brakeman,  aided  by  a 
^volunteer,  and  forcibly  thrust  from  the  car.    The  passenger 
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was  not  at  first  requested  to  leave  the  car  or  forbidden  to  enter 
it.  In  that  case,  the  assault  was  willful,  wanton,  and  mali- 
cious. In  Jackson  v.  Second  Ave.  R,  R.  Co.j  47  N-  Y.  274,  the 
passenger'  tendered  five  cents  for  fare  on  a  street-car,  and 
the  conductor  demanded  six.  This  was  refused.  The  con- 
ductor caught  the  passenger  around  the  waist,  and  stopped 
the  car  to  put  him  out.  The  passenger  refused  to  leave  the 
car,  and  resisted;  the  conductor  struck  him  a  blow  on  his 
nose,  but  made  no  further  attempt  to  eject  him.  The  blow 
struck  by  the  conductor  was  held  by  the  trial  court  to  have 
been  willful  and  malicious,  and  the  case  was  reversed,  because 
it  was  not  left  to  the  jury  to  determine  whether  the  act  was 
done  without  malice  or  ill  feeling.  In  Hanson  v.  European  & 
N.  A.  R'y  Co.y  62  Me.  84,  16  Am.  Rep.  404,  after  the  passenger 
has  ceased  all  resistance,  and  was  returning  to  his  seat,  with 
his  back  to  the  brakeman,  the  latter  struck  hini  several  blows 
with  an  iron  poker  two  feet  long  and  half  an  inch  in  diameter, 
about  the  head  and  shoulders  and  over  the  eye.  Evidently 
the  assault  of  the  brakeman  in  this  case  was  also  willful^ 
wanton,  and  malicious.  In  Coleman  v.  N.  Y,  &  N,  H.  JR.  R. 
Co.f  106  Mass.  160,  the  passenger  who  was  ejected  was  struck 
two  or  three  heavy  blows  behind  the  ear,  and  thrown  bodily 
upon  the  platform  of  the  depot.  The  trial  court  in  that  case 
instructed  the  jury  that  the  railroad  company  was  responsible 
for  excessive  or  unreasonable  force,  but  also  stated  to  the 
jury  that  the  passenger  *'  had  no  right  to  resist  the  process  of 
being  put  out."  In  the  opinion  in  that  case,  it  was  said  that 
^^  violence  on  the  part  of  the  passenger  would  increase  the  vio- 
lence necessary  and  proper  to  be  used  on  the  part  of  the  em- 
ployees; and  if  it  contributed  in  any  degree  to  the  violence  of 
his  fall,  or  to  the  aggravation  of  his  disease,  he  cannot  recover 
for  the  injuries  he  received.  The  burden  was  on  him  to  prove 
that  his  own  illegal  acts  did  not  in  any  degree  contribute  to* 
the  alleged  injury,  but  that  it  was  wholly  caused  by  the 
wrongful  acts  of  the  railroad  company's  servants." 

This  language  plainly  implies  that  the  unnecessary  force 
must  be  wanton  or  malicious. 

We  think  a  critical  examination  of  the  decisions  will  demon- 
strate the  general  rule  to  be,  that  where  parties  are  permitted 
to  recover  solely  on  account  of  injuries  inflicted  by  unneces- 
sary force  or  excessive  violence,  the  facts  in  the  cases  disclose 
that  the  force  or  violence  ^  A  was  willful,  wanton,  or  mali- 
cious; and  that  in  most  of  the  cases  '* unnecessary  force"  or 
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''excessive  violence"  was  used  as  synonymous  or  tantamount 
to  wanton  or  malicipus  force. 

But  counsel  insist  that  the  excessive  force  used  in  this  case 
was  willful  and  wanton;  and  therefore  that  the  judgment 
should  not  be  disturbed.  We  cannot  assent  to  this.  Under 
the  instructions,  the  jury  were  not  authorized  to  separate  the 
force  used  in  overcoming  obstinate  and  forcible  resistance  with 
no  intention  to  commit  injury,  from  the  force  that  was  used 
willfully,  wantonly,  or  maliciously,  if  any  such  force  was  used. 
Even  if  Gants  was  upon  the  train  under  the  direction  of  the 
ticket  agent,  and  without  fault  on  his  part,  as  before  remarked^ 
he  should  have  paid  the  extra  fare  to  Florence,  as  he  was  able 
to  do,  or  left  the  train  when  it  stopped.  For  the  mistake  of 
the  ticket  agent,  or  the  wrong  of  the  railroad  company,  if  any, 
ho  had  ample  remedy:  SouiJiem  Kansas  Ry  Co,  v.  Rice^  88 
Kan.  398;  anfe,  p.  766;  Wheeler  and  Wilson  Mfg.  Co,  v.  Boyce^ 
36  Kan.  350;  69  Am.  Rep.  671. 

As  a  new  trial  must  be  ordered,  we  will  dispose  of  the  minor 
alleged  errors.  There  was  evidence  on  the  part  of  the  railroad 
company  that,  prior  to  his  removal  from  the  train,  Gants  used 
vile,  obscene,  and  profane  language.  Gants  introduced  two 
witnesses  to  show  that  he  was  not  in  the  habit  of  using  obscene 
or  profane  language.  One  of  the  witnesses  testified  that  he 
had  known  Gants  over  a  year,  and  that  he  never  heard  him 
''use  half  a  dozen  oaths  in  his  life."  Another  witness  testi- 
fied  that  he  never  heard  him  ''use  obscene  language  in  public, 
but  that  he  might  have  beard  him  make  use  of  an  oath  some- 
times, but  not  frequently."  We  do  not  think  the  answers  of 
the  witnesses  very  material,  or  as  tending  to  prove  much. 
Whether  Gants  had  a  great  propensity  to  use  obscene  lan- 
guage is  not  important.  If  such  evidence  were  permitted,  it 
would  present  a  collateral  issue,  and  we  do  not  think,  under 
the  authorities,  that  this  evidence  in  this  kind  of  a  case  is 
competent:  Thompson  v.  Boune^  4  Wall.  463;  Commonwealth 
V.  Kennon,  130  Mass.  39. 

Also,  the  question  permitted  to  be  asked  upon  cross-exami- 
nation of  one  of  the  witnesses  as  to  the  number  of  saloons  in 
Las  Animas  and  La  Junta,  Colorado,  was  wholly  improper^ 
because  it  did  not  tend  to  rebut,  impeach,  modify,  or  explain 
any  of  his  testimony. 

Again,  we  do  not  think  that  the  evidence  of  what  the  con- 
ductor of  the  Wichita  train  told  Gants  was  admissible.  If 
it  were  true,  it  was  not  sufScient  ground  for  Gants  to  refuse  to 
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pay  his  fare  to  Florence,  or  to  resist  removal  from  the  train. 
A  conductor  in  the  line  of  his  duty  in  collecting  fare,  taking 
np  tickets,  and  in  giving  information  to  the  passengers  on  his 
train,  represents  the  company  as  to  the  running  and  operation 
of  his  own  train,  but  in  this  case  the  Wichita  train  stopped 
at  NewtOn,  and  Gants  had  to  change  cars  at  that  place  in 
order  to  go  to  Peabody.  In  the  case  of  International  &  G.  N. 
JR.  R.  Co.  V.  Gilberty  64  Tex.  536,  cited,  the  conductor  instructed 
the  passenger  to  keep  her  seat  upon  his  train,  although  she 
iiad  a  ticket  for  a  train  that  branched  ofif  in  another  direction. 
The  court  there  very  properly  held  that  the  answer  of  the  con- 
ductor was  equivalent  to  saying  she  was  on  the  right  train, 
and  held  the  railroad  company  responsible  in  damages,  but 
did  not  intimate  that  she  could  have  increased  her  damages 
by  refusing  to  leave  the  train  when  ordered:  See  Cineinnatij 
jr.,  &  I.  R.  R.  Co,  V.  Carper^  112  Ind.  26.  There  was  some 
evidence  tending  to  show  that  Gants  was  removed  from  the 
train  with  the  assistance  of  one  or  two  passengers;  and  it  is 
'Claimed  on  the  part  of  the  railroad  company  that  the  com- 
pany is  not  responsible  for  their  acts,  unless  they  were  re- 
quested by  the  conductor  to  assist.  It  was  not  necessary  that 
the  conductor  should  have  given  express  directions  to  all  con- 
eerned  in  the  ejection,  but  if  any  passenger  aided  the  conduc- 
tor or  the  train-men,  with  his  permission  and  sanction,  a  jury 
might  infer  an  employment.  If,  on  the  other  hand,  the  pas- 
sengers were  mere  interlopers,  and  the  conductor  had  no 
opportunity  to  interfere  with  their  actions,  it  would  not  be  fair 
that  the  railroad  company  should  be  held  responsible  for  their 
acts. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


OoMMOiT  OARRnEB  13  BoiTND  TO  Siop  AT  Advxrtisbd  Statior:  See  note 
to  BOm  ▼.  MeCcaighan,  66  Am.  Deo.  603-606;  and  see  Sean  ▼.  JSnatom  JL  /?. 
Co.,  92  Id.  730;  and  Chicago  etc  B.  R.  Co,  v.  Flaggy  92  Id.  133. 

In  Absxkcx  ov  Statute,  Raujioad  Company  mat  Adopt  Reoulation 
that  trains  shaU  not  stop  at  designated  places  or  stations;  and  it  ia  the  daty 
of  the  paAsengor,  before  going  on  t^se  train,  to  ascertain  where  he  can  stop: 
Ohio  etc.  R,  R,  Co,  v.  Swarthout,  3'«  Am.  Bep.  104. 

Common  Carrier  mat  EjEcrr  Pahsbnger  fob  Refusal  to  Pat  Fare: 
Kote  to  Catena  etc,  R.  R.  Co.  r.  Parka,  68  Am.  Dec  570-573;  J^enomfilU 
€te,  R.  R.  V.  Rogers,  92  Id.  27f«v  Tlhular  t.  St.  Louis  etcR.R.  Co.,  92  Mo.  339; 
ftnd  in  absence  of  statute,  m?9  Ao  so  at  place  other  than  station:  Id.;  lUmois 
Cent.  R.  R.  Co.  v.  SuUen,  ^  4iL  81;  fllinois  Cent,  R.  R.  Co.  v.  IF%tM»nm^ 
Id.  138. 
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Railroad  PAflsivGSB  mat  vot  Aflsiftr  aiid  Maintain  bt  Fobox  bis 
4ight  to  tranBportation:  See  PemuiflvcmSa  B.  R,  Co.  ▼.  ComMtl,  M  Am.  Rep. 
^238;  KanKu  CUy  etc  B.  B,  Co.  v.  KeOy,  59  LL  696;  SwUnem  Kaumm  R*y  Co* 
V.  BUx^  ante^  p.  76d. 

Measubs  or  Damaoxs  iob  Wbongvul  ExruLSioN  or  pAflSBNOXR:  See 
£outhem  Kantaa  B'y  Co,  ▼.  Bke^  ante,  p.  766. 


Western  Union  Telegraph  Company  v.  Crall. 

[38  Kakfas,  e79L] 

Telbobaph  CoicPANT  UAT  NOT  LiMiT  ITS  LiABiUTT  80  fts  to  relieve  itself 
against  its  own  gross  oegligence  by  making  a  prorision  in  its  oontraet 
with  the  sender  of  a  message  that  it  will  not  be  liable  for  nnrepeated 
messages  happening  by  negligence  of  its  servants  beyond  the  amoont  re- 
ceived for  sending  the  same,  and  this  rule  does  not  make  the  company 
an  insurer. 

MmrAKB  IN  Sbnmnq  Txlbobak — Bubdbn  of  Proof.  —Where  no  testi- 
mony is  introduced  by  the  defendant  oompaay,  the  mere  produotum  of 
the  message  containing  the  mistakes  is  iwffiflient  to  establish  gross  care- 
lessness by  the  company,  and  would  throw  upon  it  the  burden  of  proof 
to  excuse  or  explain  its  mistakes. 

Waggener^  Martin,  and  Orr,  for  the  plainti£f  in  error. 

Tomlinaon  and  Eaion^  for  the  defendant  in  error. 

HoLTy  C.  On  September  19,  1883,  Jesse  C.  Crall,  the  de- 
fendant in  error,  by  his  son  and  agent,  Oraham  Grail,  delivered 
to  the  defendant  company,  at  Atchison,  Kansas,  the  following 
message,  leaving  out  printed  matter,  etc.: — 

''To  J.  B.  Smith,  Esq., Eureka, Kansas:  Ship  Bones,  sulky, 
and  trap  to  Valley  Falls,  immediately.      Graham  Crall." 

The  message  received  by  Smith  on  the  same  day,  at  Eureka, 
omitting  printed  matter,  etc.,  was  as  follows: — 

"  To  J.  B.  Sbhth:  Ship  Beons,  sulky,  and  traps  to  Neosha 
Falls  immediately.  Graham  Crolt." 

''  Bones  "  was  the  name  of  a  trotting  horse  owned  by  Crall, 
and  at  that  time  in  charge  of  Smith  at  Eureka.  He  imme- 
diately shipped  the  horse,  sulky,  and  traps  to  Neosho  Falls, 
where  they  remained  several  weeks  before  Crall  ascertained 
where  they  were.  Smith,  being  only  temporarily  in  charge  of 
the  horse,  left  Eureka,  and  Crall  had  no  communication  from 
faim,  nor  did  he  know  his  whereabouts  until  after  the  horse 
was  found  at  Neosho  Falls,  although  ho  made  diligent  inquiry 
for  him.  Trial  was  had  at  the  February  term,  1886,  in  the 
Atchison  district  court,  and  a  jury  being  waived,  the  court 
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specially  found  that  the  message  in  the  dispatch  was  very^ 
plainly  written,  in  a  large,  round  hand,  so  that  no  word  in  it 
could  have  been  mistaken  for  any  other  word,  if  examined 
even  with  the  slightest  care;  that  the  weather  was  fair  and 
pleasant  on  and  during  all  of  the  day  on  which  the  said  dis- 
patch was  sent,  both  at  Atchison  and  Eureka,  and  that  there 
was  no  evidence  of  any  electrical  disturbance  at  any  place  on 
the  line  between  said  points.  The  seventh  finding  of  fact  is  as 
follows:  "  There  is  no  similarity  in  the  telegraphic  symbols  or 
characters,  nor  in  the  sound  made  by  the  instrument  in  form- 
ing said  symbols  or  characters,  between  the  words  '  VaUey ' 
and  *  Neosho';  and  there  being  no  electrical  disturbance,  the 
three  mistakes  in  the  transmission  of  said  message  were  the 
result  of  the  gross  negligence  of  the  defendant's  operators,  or 
the  gross  negligence  of  the  defendant  in  keeping  instruments 
and  appliances  that  were  out  of  order  and  not  in  proper  con- 
dition  for  use." 

Crall  brought  his  action  against  the  telegraph  company  for 
the  expense  of  keeping  the  horse,  loss  of  its  use,  etc.;  judg* 
ment  was  rendered  for  the  plaintifif  for  $136.10,  and  costs. 
The  defendant  company  brings  the  case  here  for  review.  F<v 
a  defense,  the  defendant  relied  upon  the  contract  printed  above 
the  message  sent  by  Graham  Crall.    It  is  as  follows: — 

''the  western  union  telegraph  COMPANY. 

''  All  messages  by  this  company  are  subject  to  the  following 
terms: — 

''  To  guard  against  mistakes  or  delays,  the  sender  of  a  mes- 
sage should  order  it  repeated;  that  is,  telegraphed  back  to  the 
originating  office  for  comparison.  For  this,  one  half  the  regular 
rate  is  charged  in  addition.  It  is  agreed  between  the  sender  of 
the  following  message  and  this  company,  that  said  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmisaon 
or  deli  very  y  or  for  non-delivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise, 
beyond  the  amount  received  for  sending  the  same;  nor  for 
mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  repeated  message,  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  specially  insured;  nor  in 
any  case  for  delays  arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure  mes- 
sages. And  this  company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  .  .ad  any  message  over  the  lines 
of  any  other  company  when  necessary  to  reach  its  destinatioii. 
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"Correctness  in  the  transmission  of  a  message  to  any  point 
on  the  lines  of  this  conjpany  can  be  insured  by  contract  in 
writing,  stating  agreed  amount  of  risk,  and  payment  of  i)rc- 
mium  thereon,  at  the  following  rates,  in  addition  to  the  usual 
charge  for  repeated  messages,  viz.:  One  per  cent  for  any  dis- 
tance not  exceeding  one  thousand  miles,  and  two  per  cjent  for 
any  greater  distance.  No  employee  of  the  company  is  author- 
ized to  vary  tlie  foregoing. 

"No  responsibility  regarding  messages  attaches  to  this  com- 
pany until  the  same  are  presented  and  accepted  at  one  of  its 
transmitting  offices;  and  if  a  message  is  sent  to  such  office  by 
one  of  the  company's  messengers,  he  acts  for  that  purpose  as 
tlic  agent  of  the  sender. 

"Messages  will  be  delivered  free  within  the  established 
free-delivery  limits  of  the  terminal  office.  For  delivery  at  a 
greater  distance,  a  special  charge  will  be  made  to  cover  the 
cost  of  such  delivery. 

"The  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing,  within  sixty  days 
after  sending  the  message." 

Immediately  above  the  dispatch,  in  print,  was:  "Send  the 
following  message,  subject  to  the  above  terms,  which  are 
hereby  agreed  to." 

The  defense  the  telegraph  company  interposed  will  require 
an  examination  of  the  legal  efiect  of  this  contract,  to  deter- 
mine the  liability,  if  any,  of  the  defendant  to  the  plaintifT. 
In  the  first  place,  it  is  well  enough  to  consider  the  circum- 
stances under  which  such  contracts  are  usually  made.  The 
demand  for  haste  and  dispatch  upon  which  the  business  of 
telegraphy  is  based  virtually  compels  the  sender  of  a  message 
to  accept  Ine  terms  offered;  often  he  has  no  choice  in  the  se- 
lection of  the  company  to  do  the  work  required,  and  then  a 
single  message  is  of  comparatively  little  interest  to  the  com- 
pany,— simply  the  remuneration  for  sending  it, — while  it  may 
be  of  great  importance  to  the  sender.  He  would  probably 
have  his  right  of  action  against  the  company  to  compel  it  to 
make  a  reasonable  contract  with  him,  for  to  a  certain  extent 
telegraph  companies  are  quasi  public  servants,  and  owe  the 
public  certain  duties,  as  they  can  exercise  the  right  of  eminent 
•domain,  and  receive  franchises.  But  he  does  not  wish  to  be 
forced  to  compel  it  to  make  a  fair  and  reasonable  contract; 
liis  object  is  to  have  his  message  sent  promptly,  and  he  won  id 
therefore  accept  hard  conditions  at  the  hands  of  thecomjKUjy 


798  Western  Union  Tel.  Co.  r.  Crall.       [Eannsp. 

rather  than  delay  his  business  and  seek  redress  in  the  conrtfl. 
Under  snob  circumstances  the  parties  are  not  dealing  on  aik 
equal  footing.  When  the  company  has  such  an  advantage,  fak 
consequence  of  the  nature  of  its  employment,  it  can  easily 
dictate  terms.  It  should  not,  however,  be  sustained  in  treat- 
ing its  patrons  unfairly  and  inequitably,  and  supported  i]> 
unconscionable  contracts  made  under  such  circumstances: 
Western  Union  Tel.  Co.  v.  GmAam,  1  Col.  230;  9  Am.  Rep. 
136;  Tyler  v.  Western  Union  Tel.  Co.,  60  Dl.  421;  14  Am.  Rep. 
38;  Gray  on  Communication  by  Telegraph,  sec.  48. 

Was  the  contract  itself  a  valid  one?  It  is  not  claimed  by 
the  defendant  in  error  that  the  telegraph  company  is  an  insurer 
of  a  message  sent,  nor  that  it  cannot  make  reasonable  regula- 
tions for  carrying  on  its  own  business,  but  it  is  urged  that  a 
telegraph  company  cannot  by  contract  exempt  itself  from  all 
liability  that  may  arise  by  reason  of  its  own  negligence  in  fail- 
ing to  provide  suitable  instruments,  or  from  negligence  of  it^ 
operators  and  servants.  He  cites  a  long  list  of  authorities  that 
apparently  support  this  contention.  However,  in  disposing 
of  this  matter  it  is  not  necessary  to  pass  upon  the  question 
urged,  for  in  this  case  it  is  found  by  the  court  that  the  dc* 
fendant  company  was  guilty  of  gross  negligence.  The  provis- 
ion in  the  contract  that  the  company  will  not  be  held  liable 
for  unrepeated  messages,  happening  by  negligence  of  its  ser- 
vants, beyond  the  amount  received  for  the  sending  of  the 
same,  is  not  valid  to  relieve  it  from  liability  against  its  own 
gross  negligence.  It  is  the  duty  of  the  telegraph  company, 
when  it  receives  a  message  and  the  money  therefor,  from  the 
sender,  to  exercise  care  and  diligence  in  transmitting  it 
promptly  and  accurately.  No  contract  should  be  sustained 
by  the  courts  which  would  excuse  it  from  gross  negligence  or 
willful  misconduct  in  performing  a  service  undertaken  for 
another  for  hire.  The  current  authorities  to  sustain  this  prin« 
ciple  is  unbroken.  The  interests  are  many  and  varied,  de- 
pending upon  the  proper  performance  by  it  of  the  work  it 
assumes;  and  it  is  against  public  policy  that  it  should  be 
allowed  to  stipulate  for  exemption  from  the  exercise  of  care 
and  diligence  in  this  duty,  which  it  has  voluntarily  taken  upon 
itself.  This  rule  does  not  make  the  telegraph  company  an 
insurer,  but  it  does  prevent  it  from  evading  its  liabilities  for 
its  errors  arising  from  gross  negligence:  Telegraph  Co.  v.  Grta^ 
wold,  37  Ohio  St.  301 ;  Western  Union  Tel  Co.  v.  Tyler,  74  111. 
168;  24  Am.  Rep.  279;  Sweatland  v.  III.  d:  Miss.  Tel.  Co.,  27  lowa^ 
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488;  1  Am.  Bep.  2S5;  BaHlett  ▼.  Western  Union  Tel  Co,,  62  Mc. 
209;  16  Am.  Rep.  437;  WesUm  Union  Tel.  Co.  v.  Graham,  1  Col. 
230;  9  Am.  Bep.  136;  Candee  v.  WesUm  Union  Tel.  Co.,  84  Wis. 
471;  17  Am.  Bep.  452;  EUmv.  American  Tel.  Co.,  95  Mass. 
226;  Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  495. 

Was  the  telegraph  company  guilty  of  gross  negligence?  It 
is  so  found  by  the  court  below,  and  we  think  the  findings  are 
abundantly  supported  by  the  evidence  in  the  case.  In  a  mes- 
sage containing  nine  words,  besides  the  address  and  signature 
of  the  sender,  there  were  three  mistakes;  it  was  sent  over  de- 
fendant's own  line,  on  a  fair  day,  in  which  there  were  no  elec- 
trical or  atmospherical  disturbances;  and  the  court  especially 
found  that  there  was  no  similarity  in  the  sounds,  symbols, 
and  characters  used  in  telegraphy  for  the  words  '^ Valley"  and 
^*  Neosho."  There  is  no  good  reason,  in  the  absence  of  atmos- 
pherical or  electrical  disturbances,  why  the  message  should 
not  have  been  transmitted  exactly  as  it  was  received.  The 
art  of  telegraphy  has  been  reduced  to  comparative  exactness 
and  certainty,  and  it  was  only  by  the  gross  carelessness  of  the 
operator,  or  the  culpable  imperfections  of  the  instruments  and 
appliance  of  the  company,  that  such  a  mistake  could  have 
been  made  in  transmitting  the  message  so  short  a  distance 
upon  a  calm,  fair  day. 

There  is  no  testimony  intiodaoed  in  this  case  by  the  defend- 
ant company,  and  we  presume  the  mere  production  of  the 
mutilated  message  would  have  been  sufScient  to  establish  the 
gross  carelessness  of  the  defendant.  It  would  have  thrown 
the  burden  of  proof  upon  the  defendant  to  excuse  or  explain 
its  mistakes:  Telegraph  Co.  r.  Griswold,  37  Ohio  St.  301;  liit- 
tenhovse  v.  Independent  Line  of  Telegraph,  44  N.  Y.  263;  4  Am. 
Bep.  673;  Baldwin  v.  United  States  Tel  Co.,  45  N.  Y.  744;  6 
Am.  Bep.  165;  Western  Union  Tel  Co.  v.  Carew,  15  Mich.  525; 
Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53;  Turner  v.  Hawk- 
eye  Tel  Co.,  41  Iowa,  458;  20  Am.  Bep.  605.  The  plaintiff  did 
prove,  in  addition,  that  the  weather  was  favorable  for  the  use 
of  defendant's  wires  and  instruments. 

We  believe  that  the  findings  of  the  court  are  sustained  by 
ample  testimony  showing  gross  negligence  on  the  part  of  the 
company,  and  that  the  contract  urged  as  a  defense  by  the  de- 
fendant is  of  no  legal  force  whatever,  when  it  is  attempted 
thereby  to  relieve  the  company  of  its  gross  negligence. 

We  recommend  that  the  judgment  be  affirmed. 

By  the  Court.    It  is  so  orders  J 
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TiLBORAPB  COKPAKT  CAITKOT  BT  GoaTBAOT  ReUEVE  ItSBLT  OW  LzABIUTT 

VOR  Kbouoence:  See  HarkneMB  r.  Western  Uukn  TeL  Co,^  ante,  p.  S72;  and 

note.  In  Western  Union  Tel.  Co.  v.  Howell^  38  Kan.  C85,  the  main  featorea 
•of  the  case  were  similar  to  those  of  the  principal  case,  and  the  doctrine  that  a 
telegraph  company  has  no  power  to  limit  its  liability  by  contract,  so  as  to 
relieve  itself  against  sets  of  gross  negligence  committed  by  its  agents  and 
•employees,  was  reiterated  and  afilrmed.  In  this  case  the  word  *'  Salina " 
appeared  iu  the  message  delivered  instead  of  the  word  "  Salem,"  written  by 
the  sou  Jcr;  and  it  was  found  as  a  fact  that  the  word  "  Salem  "  was  ao  plainly 
written  that  it  could  not  have  been  mistaken  for  the  word  "  Salina,"  nor  for 
•any  other  word,  "by  any  person  possessing  ordinary  eyesight,  who  would 
•examine  it  with  the  slightest  care  ";  and  the  court  held  that  this  was  equiva- 
lent to  a  finding  that  the  company's  agent  did  not  exercise  the  alightest  care 
in  transmission  of  the  message, '  The  additional  fact  also  appeared  that  the 
manager  of  the  firm  to  whom  the  message  was  sent  feared  a  mistake,  and 
4iad  the  agent  of  the  company  ask  for  a  verification  of  the  message;  and  it 
was  decided  that  this  was  notice  to  the  company  that  a  mistake  was  feared, 
and  that,  in  view  of  all  the  facts,  the  company  was  guilty  of  grooa  negli- 
gence. 

Burden  or  Pboof  is  on  TsusGRAPn  CoMPAinr  to  Explain  Mistakes  in 
telegrams:  See  Harhnus  v.  Western  Union  TeL  Co,,  ante,  p.  672,  aud  nota. 


Atchison  Steeet-Railway  Company  v.  Nave. 

188  ICansas,  744.1 

l^ciSANCE.  —  Several  Pebsons  hat  Units  as  Plaintifts,  although  ibey 
are  the  owners  of  different  but  adjacent  lots  and  buildings,  to  restrain 
the  building  of  a  street-railroad  not  authorized  by  the  city,  where  such 
threatened  injury  or  nuisance  is  common  to  all,  and  the  injury  would  be 
special  and  peculiar  to  the  plaintiffs,  independent  of  and  different  from 
the  general  injury  to  the  public. 

'Forfeiture  of  Privilege  to  Construct  Street-bailwat  —  Such  Privi- 
lege A  License  —  Renewal  Necessary. — If  privilege  of  occupying 
street  and  building  railway  is  conferred  by  municipality  for  a  limited 
time,  when  that  time  expires  the  privilege  no  longer  exists.  Such  con- 
sent is  a  mere  license,  and  until  it  is  availed  of,  no  contractual  obliga- 
tion or  relation  arises  which  requires  a  judicial  declaration  of  forfeiture. 
After  the  time  limit  expires,  renewal  of  the  privilege  is  necessary  to 
X>ermit  the  company  to  occupy  the  streets  and  build  its  road. 

Joint  action  by  three  plaintiffs  to  restrain  the  defendant 
■company  from  building  a  street-railroad.  The  plaintiffs  were 
the  owners  of  two  buildings  upon  the  street  through  which 
the  road  was  to  be  constructed.  These  buildings  adjoined 
■each  other,  and  were  specially  erected  with  a  view  to  carry 
on  the  wholesale  grocery  business.  It  was  also  found  as  a 
fact  that  there  was  no  access  to  said  buildings  from  the  rear, 
and  the  loading  and  unloading  of  merchandise  would  of  ne- 
cessity be  done  in  front  of  the  buildings.    A  track  for  steam- 
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-cars  extended  through  the  street  beyond  a  point  opposite  the 
-stores;  between  this  track  and  the  curbing  in  front  of  the 
«tores  it  was  proposed  to  lay  the  street-car  track.  If  this 
were  done,  there  would  not  be  sufficient  space  at  that  point  to 
allow  the  coaches  on  the  railroad  and  the  street-cars  to  pass 
•each  other  with  safety  to  the  passengers,  and  no  space  would 
be  allowed  in  which  to  handle  baggage  from  the  steam-cars 
on  that  side  of  the  track;  and  it  would  be  a  source  of  public 
•danger  to  permit  the  street-car  track  to  be  so  near  the  other 
track.  Because  of  the  limited  space,  and  the  facts  above 
istated,  the  laying  of  the  street-car  track  would  seriouly  im- 
pede the  transaction  of  the  plaintiff's  business.  The  case  was 
tried  without  a  jury,  and  judgment  was  rendered  restraining 
the  defendant  company  from  laying  said  track;  from  which 
judgment  the  case  was  brought  to  this  court  for  review.  The 
other  necessary  facts  are  stated  in  the  opinion. 

Jfickson  and  Royce^  for  the  plaintiff  in  error. 

W.  W.  &  W.  F.  Chithrie^  for  the  defendants  in  error. 

Johnston,  J.  Two  principal  questions  are  brought  np  by 
this  proceeding  for  our  consideration  and  decision.  The  first 
relates  to  the  objection  of  misjoinder,  and  arises  on  the  order 
overruling  the  demurrer  alleging  that  several  causes  of  action 
and  several  parties  plaintiff  were  improperly  joined,  and  also 
in  riendering  a  single  judgment  in  favor  of  all  the  plaintiffs 
upon  what  are  termed  independent  causes  of  action.  It  ij 
argued  that  the  obstruction  of  access  to  the  Nave  and  McCord 
building,  which  was  adjoining  and  north  of  the  Moulton  build- 
ing, in  no  way  affected  the  use  of  the  latter,  and  that  the 
threatened  nuisance  or  obstruction  to  the  Moulton  building 
would  not  have  been  an  interference  with  the  use  and  enjoy- 
ment of  the  Nave  and  McCord  property.  As  a  general 
principle,  several  plaintiffs  having  distinct  and  independent 
causes  of  action  against  a  defendant  cannot  unite  in  a  suit  for 
the  separate  relief  of  each.  The  code  provides  that  where  sev- 
eral persons  have  an  interest  in  the  subject  of  the  action  and 
in  obtaining  the  relief  demanded,  they  may  join  as  plaintiffs: 
Sec.  35;  and  also:  ^'When  the  question  is  one  of  common  or 
general  interest  of  many  persons,  or  when  the  parties  are  very 
numerous,  and  it  may  be  impracticable  to  bring  them  all  be* 
fore  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of 
all":  Sec.  88. 

Am.  Sr  Bbp..  Vol.  V.— 61 


802  Atchibon  Stbbbt*Railwat  Co.  v.  Navb.    [Kanaafly 

The  threatened  injury  or  nuisance  comphdned  of  here  is  one 
that  is  common  to  all  the  plaintiffs,  and  all  have  a  general 
interest  in  the  relief  demanded.  In  fact,  the  case  falls  fairly 
within  the  decision  of  Palmer  v.  WaddeU^  22  Kan.  352.  There 
the  defendant  erected  an  ohstruction  on  a  natural  watercourse, 
causing  the  water  to  overflow  and  injure  the  land  of  the  plain- 
tiffs. Although  the  several  plaintiffs  were  the  owners  of  sepa- 
rate and  distinct  tracts  of  land,  it  was  ruled  that  the  overflow 
was  a  common  injury  to  all  the  plaintiffs,  and  the  common 
interest  which  they  had  authorized  them  to  join  in  a  suit  as 
plaintiffs  to  restrain  the  nuisance.  The  same  principle  is  an- 
nounced in  the  case  of  JeffevB  v.  Forbes^  28  Id.  179,  where  it  is 
said  that  the  owners  of  different  tracts  of  land  may  unite  in  a 
single  action  to  abate  a  common  nuisance. 

The  next  point  is,  that  the  findings  do  not  sustain  the  judg- 
ment that  was  rendered.  That  depends  on  whether  the  plain- 
tiffs would  suffer  an  injury  special  and  peculiar  to  themselves 
by  the  threatened  nuisance,  and  also  whether  the  defendant 
railway  company  had  any  authority  or  right  to  construct  a 
railroad  in  front  of  their  premises.  The  findings  of  fact  made 
by  the  court,  which  have  been  stated,  and  need  no  repetition, 
sufficiently  show,  we  think,  that  the  injury  resulting  from  the 
obstruction  of  the  street  is  one  that  is  special  and  peculiar  to 
the  plaintiffs  below,  and  independent  of  and  different  from  the 
general  injury  to  the  public.  The  railway  company,  however, 
had  no  right  to  occupy  the  street  or  construct  a  railroad  on 
the  proposed  route.  While  the  fee  of  the  streets  is  in  the 
county,  the  control  of  the  same,  in  the  interest  of  the  public, 
is  placed  in  the  city;  and  before  street-railways  can  be  built 
or  operated,  the  privilege  must  be  obtained  firom  the  city  au- 
thorities: Aichison  Sireet-Railway  Co.  v.  Missouri  etc.  Ky  Co.^ 
31  Kan.  667;  2  Dillon  on  Municipal  Corporations,  sec.  724.  It 
appears  that  in  December,  1881,  the  mayor  and  council  of  the 
city  of  Atchison,  by  ordinance,  granted  to  the  Atchison  Street- 
Rail  way  Company  the  right  to  build  on  the  street  in  question,, 
at  any  time  within  six  months  from  the  taking  effect  of  the 
ordinance.  It  seems  that  this  privilege  was  not  used;  and  in 
May,  1882,  another  ordinance  was  passed  by  the  mayor  and 
council  authorizing  the  company  to  occupy  the  street,  and 
build  its  railway  at  any  time  within  six  months  after  the  tak- 
ing effect  of  that  ordinance;  and  by  both  ordinances  it  wa8« 
provided  that,  If  the  company  was  interrupted  or  hindered 
by  an  action  at  law  or  judicial  proceedings,  the  time  of  snob 
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hindrance  or  interruption  should  not  be  deemed  a  part  of  tha^ 
period  in  which  the  company  was  allowed  the  privilege  of 
coDBtmcting  its  road.    The  company  did  not  avail  itself  of  th» 
privilege  granted  by  either  ordinance,  and  it  was  not  hindereA 
or  prevented  from  so  doing  by  any  judicial  or  other  proeeedr- 
ing.    The  case  therefore  stands,  so  far  as  the  road  in  questions 
is  concerned,  as  if  no  authority  to  occupy  the  street  had  ever: 
been  granted  to  the  company.    The  contention  that  the  privj-^ 
lege  granted  by  the  ordinances  remains  until  a  forfeiture  i» 
declared  is  not  sound.    The  permission  conferred  by  the  ci^ 
council  was  for  a  limited  time,  and  when  that  time  expiredL 
the  privilege  no  longer  existed.    The  grant  is  not  an  inev<^- 
cable  one,  which  continues  indefinitely,  to  be  accepted  or  i^r- 
jocted  at  the  option  of  the  company.    The  consent  of  the  city^ 
council  to  occupy  the  street  is  a  mere  license,  and  until  the.  - 
company  has  availed  itself  of  the  license,  no  contractual  obli-- 
gation  or  relation  arises  which  requires  a  judicial  declaratioDD- 
of  forfeiture.    Until  the  license  is  accepted  and  used,  no  righfr  - 
vests  in  the  railway  company,  and  it  may  be  revoked  by  the- 
city  council;  and  after  the  time  within  which  it  knay  be  i 
availed  of  expires,  the  license  lapses,  and  no  revocatiooj  iftr 
needed  to  terminate  the  same.    The  railway  company  or  li- 
censee cannot  thereafter  occupy  the  street,  or  build  its  roaA 
thereon,  without  a  new  permission  from  the  city  authoritiesr: 
G.  0.  R.  R.  Co.  V.  G.  0.  &  S.  Ry  Co.,  63  Tex.  529;  City  off 
Detroit  v.  City  Ry  Co.,  37  Mich.  558.    As  the  railway  com- 
pany had  no  authoritiy  whatever  to  build  the  proposed  road^ 
some  of  the  questions  discussed  become  unimportant,  so  fer 
as  this  controversy  is  concerned,  and  need  not  be  determined 
here. 
The  judgment  of  the  district  court  will  be  afi^med. 

Valkntinb,  J.  Believing  that  the  first  proposition  oon^ 
tained  in  the  ^Uabm,  and  the  corresponding  portion  of  tha- 
opinion,  come  clearly  within  the  principles  enunciated  by  a 
majority  of  this  court  in  the  case  of  Palmer  v.  Waddell,  22: 
Kan.  852,  I  concur,  although,  as  an  original  propoeitioi^  I 
think  it  is  at  least  doubtful.  As  to  the  remainder  of 
9yttabu$  and  the  opinion,  I  fully  concur. 


Jonn>iB  OF  Pabtibs  in  Action  to  Abati  Kuisavci:  See  the  note  t»» 
TaU  T.  Ohio  He.  Ji.  B.  Co,,  71  Am.  Dec.  311-316. 

Kov-nivoBiCAirci  of  Condition  in  Obant  of  Fbanghibb— Whstbu^ 
JcDiouL  ^fft  Dbolabino  Forfhtubx  n  KscnauiT.  —There  k  no  doab^ 
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'4)ut  a  eorportttion  may  forfeit  its  charter  or  fraachiaee  for  mimer  or  noa-iueff 
-  by  a  judicial  act  properly  instituted  declaring  the  forfeiture:  People  t.  King- 
don  etc  Road  Co.,  23  Wend.  193;  35  Am.  Deo.  551,  and  note  562;  SkUe  ▼. 
'  Commercial  Bank,  13  Smedes  &  M.  539;  53  Am.  Dec.  106;  Canal  Co.  ▼.  Rail- 
road Co,,  4  Gill  &  J.  1;   People  v.  Manhatlan,  0  Wend.  351;  Penobeeoi  etc 

•  Corp,  ▼.  Laimmm,  16  Mo.  224;  CommonweaUh  ▼.  Commereial  Bank  qfPenn.,  28 
Pa.  St.  383.    But  the  question  involved  in  the  principal  case  is  much  more 

•  limited,  the  point  considered  there  being  merely  whether,  where  the  grant 
•of  the  franchise  is  made  upon  condition  that  the  thing  granted  shall  be  per- 
formed within  a  specified  or  a  reasonable  time,  a  forfeiture  takes  pUce  by 
the  mere  neglect  to  perform,  or  whether  a  judicial  act  declaring  a  forfeiture 
ia  necessary.  It  is  a  wdl-adjudicated  rule  of  law  that  a  mere  failure  to  per- 
form is  not  ipeo  facto  a  dtss^ntion,  nor  an  absolute  nor  instantaneous  do- 
«truction  of  the  corporate  existence:  People  ▼.  PreMent  etc  ManJuiUan 
Co.,  9  Wend.  351,  382;  unless  there  is  some  express  proviso  in  the  legislative 
Act  creating  the  body  coi^rate:  See  cases  posL  With  this  exception,  u 
ilirect  judicial  proceeding  instituted  by  the  government  alone,  giving  th« 
•corporation  an  opportunity  to  answer  and  be  fully  heard,  is  necessary:  Regents 
V.  WiUiame,  9  Gill  &  J.  365;  31  Am.  Dec  72;  Briggs  v.  Cape  Cod  Ship  Canal 
Co.,  137  Mass.  71,  72;  ATatter  qf  Kings  County  Elevated  R.  R.  Co.,  105  N.  Y. 

*97;  State  v,  Minnesota  Cent.  R'y  Co.,  36  Minn.  246;  New  Jersey  etc  R.  R.  Co. 
V.  Long  Branch  Commissioners,  39  N.  J.  L.  28;  Leiugh  B.  Co.  v.  Leiugh  C.  <§ 
Jf.  Co.,  4  Bawle, 9;  26 Am. Dee.  Ill;  ^oilofi Glass M/p.  v.  Langdon, 24  Pick. 
49;  36  Am.  Dec.  292;  Moore  v.  Schoppert,  22  W.  Va.  282,  290;  Pearce  v. 
Olney,  20  Conn.  544;  TrusUes  qf  Vernon  Soc.  v.  Ilills,  6  Cow.  23;  16  Am. 
Dec.  429;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267;  96  Am.  Dec.  747,  and 

'  note 755;  Ileardv.  Talbot,  70ray,  113, 119, 120;  Pixleyr.  Roanoke  Navigation 

^Co.,  75  Va.  320;  StaU  ▼.  Fowth  N.  H.  T.  Co.,  15  N.  H.  162;  41  Am.  Dec. 
€90;  Arthur  v.  Commercial  etc.  Bank,  9  Smedes  &  M.  394;  48  Am.  Dea  719; 
£taU  V.  Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109;  Slee  v.  Bloom,  5 
Johns.  Ch.  366;  TerreU  v.  Taylor,  9  Cranch,  51;  Crtanp  v.  United  States 
Mining  Co.,  7  Gratt.  352;  Connecticut  etc.  R.  R.  Co.  v.  BaUey,  24  Vt  405; 
Selma  etc  R.  R.  Co.  v.  Tiptm,  5  Ala.  805;  Bohannon  v.  Binns,  31  Miss.  355; 
Smith  V.  Pkmk  Road  Co.,  30  Ala.  650;  Myersv.  ManJtottan  Bank,  20  Ohio,  283; 
Bank  qf  Missouri  v.  Merchants*  Bank  qf  Baltimore,  10  Mo.  123;  Atdiafalaya 
Bank  v.  Dawson,  13  La.  407;  and  the  only  competent  evidence  to  prove 

■  Sk  forfeiture  is  the  judgment  of  a  court  directly  on  the  point:  Cleveland  ttc 
R.  R.  Co.  V.  Speer,  56  Pa.  St.  325;  94  Am.  Dec.  84;  Trustees  etc  v.  Ilills,  6 
Cow.  23;  16  Am.  Dec.  429;  and  the  corporation  itself  is  a  necessary  party  to 
a  bill  to  declare  a  forfeiture  of  its  franchises,  or  to  divest  it  of  any  of  its 
property  or  rights.  Mickles  v.  Rochester  City  Bank,  11  Paige,  118;  42  Am. 
Dec.  103;  and  such  forfeitures  must  be  judicially  declared  before  the  same 
franchise  can  bo  granted  to  others:  Regents  v.  Williams,  9  Gill  &  J.  305;  31 
Am.  Dec.  72. 

It  has  been  declared  that  a  distinction  exists  in  cases  of  the  exercise  of  cor- 
porate rights  as  provided  by  charter  and  those  where  the  charter  having  been 
granted,  an  exercise  of  a  privilege,  such  as  laying  a  track  in  a  certain  street 
of  a  city,  is  obtained  by  a  chartered  corporation.  In  considering  the  points 
involved  in  this  question,  it  is  well  to  bear  in  mind  that  to  be  a  corporation 
is  itself  a  franchise:  Cleveland  etc.  R.  R.  Co.  v.  Speer,  56  Pa.  St  325;  94  Am. 
Dec.  84;  also  that  acts  granting  franchises  and  charters  are  contracts  when 
granted  to  private  civil  corporations:  Davis  v.  Gray,  16  Wall.  203;  State  v. 
Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109;  People  v.  Manhcman  Co.,  9 
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Wend.  3(^1;  Ctaghome  v.  CuUen,  13  Pa.  St.  133;  Slate  v.  No^,  47  Me.  189;. 
Society  etc  r.  New  Haven,  8  Wheat.  464;  Trustees  ▼.  Indiana,  14  Ho\r.  268;.. 
Providence  Bank  v.  BHUnga,  4  Pet  460;  DarimouHi  College  v.  Woodward,  4< 
Wheat  513;  Eaiiford  Bridge  Co.  v.  CT^nion  Fer?^  Co.,  29  Conn.  210.     In  a(U 
dition,  "  a  diatinction  mast  be  observed  between  words  limiting  the  exists 
ence  of  a  corporation  nutil  the  happening  of  a  preacribed  event,  anda  proviuoo 
making  the  happening  of  an  event  a  cause  for  declaring  a  forfeiture  of  thft 
charter  upon  condition  subsequent    In  the  former  case  the  charter  will  ex^ 
piro  by  itself  of  its  own  limitation,  but  in  the  latter  case  a  judicial  determi^ 
nation  of  the  ground  of  forfeiture  is  required'*:  Morawetz  on  Corporationsy 
sec  1006.    While  it  is  true  that  a  judicial  forfeiture  is  necessary  in  case  of 
a  charter,  yet  it  is  held  that  the  consent  of  a  city  council  to  the  occnpatioxk 
of  its  streets  by  a  railroad  company  is  not  a  grant  in  the  nature  of  a  contract^ 
but  a  mere  license  "extended  to  the  company  so  as  to  secure  facilities  for 
tho  accommodation  aud  ccnvenience  of  the  citixens,"  and  that  "until  the 
company  has  availed  itself  of  the  license,  the  city  oonncil  may  at  any  time- 
withdraw  its  consent^**  and  that  therefore  it  is  not  neoessary  to  procure  a- 
jadtoLil  declaratioii  of  forfeiture:  O,  (7.  JR.  S.  Co.  v.  O.  0.  8.  R*y  Co.^  6^- 
Tex.  529;  and  this  argument  was  followed  in  the  principal  case.    It  is  alsc^ 
held  in  CJikago  etc  B^y  Co.  v.  Stcry,  73  HI.  541,  that  where  a  company  by- 
grant  fzmn  the  legislaitare  has  the  right  to  constmct  and  maintain  a  railroad- 
within  a  city,  upon  snoh  conditions  as  the  city  oonncil  should  authorize,  the^- 
grant  given  by  ordinanoe  was  a  mere  license,  and  was  not  a  franchise  in  any^ 
sense  of  the  word;  and  where  a  railroad  company  was  by  a  city  ordinane^ 
granted  permission  to  lay  its  road-bed  and  build  its  road,  with  the  express  prcK 
viso  that  it  should  be  done  within  one  year,  and  the  company,  by  reason  o^" 
injunctions  and  the  interference  of  the  city's  officers,  acting  under  the  mayor's^ 
directions,  was  prevented  from  performing  said  condition,  and  it  appeared, 
that  had  it  not  been  for  such  interference  the  road  would  have  been  com- 
pleted within  the  time  limited,  it  was  decided  that  the  company's  right  to  lay 
its  track  was  not  lost;  and  it  was  held  that  the  proviso  was  a  grant  of  license 
with  a  condition  subsequent,  since  "  it  was  evidently  the  design  of  the  parties 
that  the  license  should  vest  at  once,  so  that  the  company  might  proceed  imme- 
diately to  perform  the  condition,  ....  and  the  license  would  be  liable  to  be 
defeated  by  failure,  without  excuse  to  perform  the  condition  '*:  City  of  CMcagt^- 
V.  Chieago  etc  R.  R.  Co.,  105  111.  73, 78.    Although  where  the  time  is  limited 
within  which,  after  the  act  of  incorporation  is  granted,  the  franchise  is  to  be- 
exercised,  it  has  been  held  that  such  proviso  is  not  a  condition  precedent,  bu^ 
a  defeasance:  People  v.  Present  etc  Manhattan  Co.,  9  Wend.  351.    But  not- 
withstanding the  above  cases,  in  Eovelman  v.  Kafwae  City  etc  B.  B.  Co.,  79* 
Mo.  632,  where  the  common  council  granted  a  right  of  way  over  certain  city 
streets  to  a  company  chartered  to  build  a  horse-railroad,  upon  condition  in 
its  ordinanoe  that  said  company  should  have  the  road  completed  within 
twelve  months  from  the  acceptance  by  it  of  the  provisions  of  the  ordinance, 
it  was  decided  that  "  the  condition  to  complete  within  a  given  time  is  one  of 
those  distinguished  in  law  as  conditions  subsequent,"  and  that  the  omission 
to  perform  tho  condition  "does  not  ipso  facto  determine  the  estate,  but  ex- 
poses it  to  be  determined  at  the  election  of  the  grantor  ";  and  it  was  also  held, 
in  opposition  to  the  doctrine  declared  iu  the  Illinois  case  of  Chicago  etc  B*y- 
Co,  V.  Slory,  ntpra,  that  such  grant  was  a  contract,  and  that  the  rights  vested 
thereunder  could  not  thereafter  be  impaired  by  the  legislature  by  an  amend- 
ment of  tho  city  charter.     A  very  substantial  distinction  exists  between  the- 
effect  of  a  forfeiture  at  common  law  and  a  forfeiture  declared  by  statnte- 
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TTIm  former  does  not  diTest  the  tide  of  the  owner  until  eebJiIiflhed  and 
•*«iftCeioed  hy  a  proper  Judgment.  Bnt  a  forfeiture  deeUred  by  a  statate  im- 
bcnadiately  veete  in  the  etate  the  feitio  to  the  franchise  forfeited,  *'  upon  tha 
tliifpcning  of  the  event  for  which  the  forfeitnre  is  dedared,  or  at  each  other 
«4;imeand  apon  snch  other  condition  as  the  statate  may  name  ":  Ujpkam  t.  iSbe- 
ikianff,  62  OaL  267;  UniUd  StaUM  v.  Qrwndy,  3  Cranch,  151;  Ketmtiy'w.  Stromg^ 
^i4  Johns.  129.  A  corporation  was  granted  the  right  to  constmct  and  operata 
-•  railway  in  the  streets  of  a  city,  hut  the  work  was  to  be  oommenoed  within 
'-wax  months,  and  completed  within  five  years,  otherwise  the  franchise  and 
i^rivileges  were  to  cease  and  be  forfeited.  The  work  was  not  oommenoed  nor 
^'Completed  within  the  times  specified.  ORiereafter  the  right  to  nse  the  street 
itfor  like  purposes  was  granted  to  another  corporation;  and  a  contest  arising 
lietween  the  two  corporations,  the  former  was  held  to  haTe  f ctleited  its  fraa- 
/«biM:  O.  R,  S.  Co,  r,  B,  AF.  V,  B.  R,  Co.,  45  GsL  37SL 

Where  there  is  a  proviso  that  certain  conditions  shall  be  fulfilled,  with  a 
(reservation  of  power  to  repeal  in  case  they  are  not  performed,  there  may  be 
^repeal  without  a  previous  judicial  declaration  of  faOnre  of  the  conditions: 
.Jiffjiek  V.  Brawlejf,  33  Minn.  377.    So  the  charter  of  a  banking  corporation 
'^which  provides  "that  if  the  corporation  shall  fail  to  go  into  operation,  or 
^«hall  abuse  or  misuse  their  privileges  under  this  charter,  it  shall  be  in  the 
^ower  of  the  legislative  assembly  at  any  time  to  annul,  vaoate^  and  make 
•9«ad  this  charter,"  may  be  repealed  by  the  legialature,  without  any  judicial 
proceeding  or  prior  notice  to  the  corporation:  Mmenf  Bank  v.  UnUed  8iate9, 
JJknris,  482;  43  Am.  Deo.  115.    In  N^ew  York  tie,  R.  R.  Co.  v.  Bo8ion  eU, 
-  JL  R.  Co.,  26  Conn.  196,'  the  grant  to  a  railroad  corporation  contained  the 
1»roviBion  that   "if  said  corporation  shall  not  within  twelve  months  from 
^he  rising  of  this  general  assembly  procure  and  pay  for  its  right  of  way  over 
^dl  land  ....  upon  which  said  road  has  been  or  shall  be  with  the  written 
■si4pprobation  of  the  railroad  commissioners  located,"  or  make  satisfactory  ar- 
rsaagement  within  that  time  with  the  several  land-owners  for  said  right  of 
"■way,  that  then  such  written  acceptance  of  the  commissioners  "  to  the  loca- 
tion of  said  railroad  within  said  twelvemonth  upon  and  over  said  lands 
-dhonld  be  void."    Substantially  the  same  provision  as  to  a  time  limit  was 
■mlno  made  by  the  general  law  of  the  state.    The  company  acquired  no  title 
-to  the  land,  or  to  a  right  of  way  over  the  same,  as  proviided  by  the  statute  and 
jfrivate  act,  within  the  time  limited,  except  over  a  portion  of  the  road.    It 
~^ras  decided  that  a  judgment  declaring  a  forfeiture  was  not  necessary,  and  , 
:^hat  by  the  failure  to  act  within  the  time  limited,  the  acceptance  became  of 
smo  effect  at  the  expiration  of  the  time  named  in  the  statute.    To  the  same 
•effect  is  the  case  of  Hatter  qf  Brooki^  €tc  R.  R,  Co.,  72  K.  T.  245;  75  Id. 
::a35;  81  Id.  69;  followed  in  IfatUr  qfEin^a  Countjf  BUoated  ffy  Co.,  41  Uun, 
-426,  where  a  time  was  limited  within  which  the  franchise  was  to  be  exercised, 
-4md  the  public  statute  also  prescribed  certain  conditions  to  be  performed,  and  it 
-was  said  that  "  it  needed  no  action  or  judicial  procedure  to  declare  or  complete 
c  a  forfeiture  of  the  charter  and  loss  of  corporate  powers  *';  bnt  the  statutory 
•  declaration  was,  that  in  case  of  non-performance  of  the  conditions  by  a  com- 
Igpany,  "  its  corporate  existence  and  power  should  cease."   The  court,  in  pass- 
rimg  open  a  like  question  in  a  later  New  York  case,  declared  that  "the 
I  general  principle  is  not  disputed  that  a  corporation,  by  omitting  to  perfcntn  a 
^-duty  imposed  by  its  charter  or  to  comply  with  its  provisions,  does  not  t^ 
Jdxio  lose  its  corporate  character  or  cease  to  be  a  corporation,  but  simply  ex- 
poses itself  to  the  hazard  of  being  deprived  of  its  corporate  character  and 
iKfranchises  by  the  judgment  of  the  court  in  an  action  instituted  for  that  pur^ 
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pose  by  the  attorney-general  In  behalf  of  the  people;  but" — and  this  ex. 
ptewea  the  leaion  nnderiymg  these  deeiiioiiB —  ''it  oannot  be  denied  thai 
the  legislatnre  haa  the  power  to  provide  that  a  oorporation  may  lose  its  cor- 
porate existence  withoat  the  intervention  of  the  coorta^  by  any  omission  or 
violation  of  its  charter  or  defaolt  as  to  limitations  imposed;  and  whether  the 
legislature  has  intended  so  to  provide  in  any  case,  depends  npon  the  constroo- 
tion  of  the  language  used  ";  and  where  the  continued  existence  of  the  corpo- 
ration is  made  to  depend  upon  compliance  with  the  requirements  of  the  act 
under  which  it  came  into  being,  then  non-compliance  terminates  the  corporate 
existence  ipeo/ado:  Brooklyn  8.  T.  Co.  v.  CUyqfBrook^h  78  K.  Y.  624, 629; 
see  also  Cfreen  v.  Oreen,  34  111.  320;  Oakland  B.  R.  Co,  v.  Oakland  etc,  B.  B. 
Co.,  46  Gal.  366.  In  the  last  case  it  is  said  that  in  such  cases  of  limitations 
fixed  by  the  legislative  grant,  "  '  the  forfeiture  takes  place  on  the  commission 
of  the  act  prohibited,  and  by  the  forfeiture,  the  property  is  immediately 
divested  out  of  the  owner  before  any  seizure  or  suit ':  Kennedy  v.  Strong,  14 
Johns.  129";  and  also  that  an  omission  to  act  as  provided  works  a  complete 
forfeiture.  See  Ommbus  B.  B.  Co,  v.  Baldwin,  67  CaL  IGO,  where  it  is  held 
that  section  602  of  the  Civil  Code  of  California  "  does  not  declare  that  a 
failure  to  comply  with  the  provision  which  requires  work  to  be  commenced 
within  one  year  works  a  forfeiture,  but  that  a  failure  to  comply  with  that 
and  the  provision  which  requires  that  it  shall  be  completed  within  three 
years  works  a  forfeiture,  and  even  then  it  is  optional  with  the  authorities 
granting  the  right  of  way  whether  the  forfeituie  shall  be  total  or  partial.*' 
It  was  also  declared  in  Toledo  etc  B.  B,  Co.  v.  Johnson,  49  Mich.  148^  161, 
that  "  a  failure  to  finish  the  road  and  put  it  in  full  operation  within  the  time 
specified  renders  void  the  act  of  incorporation^  in  so  far  as  it  applies  to  the 
vnfinished  portion,"  but  that  the  statute  limiting  the  time  within  which  the 
renditions  imposed  must  be  performed  should  definitely  fix  neh  time. 
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SpBomsD  Nkt  Sum.  and  to  receive  for  hia  aervices  all  above  that  aam 
for  which  he  might  sell,  is  bound  to  disclose  to  his  principal  a  fact  in  the 
condition  of  the  land  increasing  its  ▼sine  which  he  afterwards  learns^ 
and  of  which  his  principal  was  ignorant  when  he  fixed  the  price;  and  a 
sale  by  him  on  the  basis  of  the  snm  fixed,  without  giving  snch  informa- 
tion, IB  a  fraud.  And  the  purchaser  being  cognizant  of  the  fraud,  the 
principal,  in  order  to  rescind  the  sale,  need  tender  a  return  of  only  what 
ho  received,  and  need  not  include  in  the  tender  what  the  agent  received 
and  retained. 

Action  to  rescind  sale  and  conveyance  of  land.  The  £ELct8 
appear  in  the  opinion. 

Fish  and  EvanSy  and  /•  C  Worrallj  for  the  appellant. 
Jf.  H.  SemonSy  for  the  respondent. 

OiLFiLLAN,  C.  J.  The  plaintiff  owned  a  lot  of  land  in  Hth^ 
neapolis.  One  Creigh  was  a  real  estate  broker,  and  at  his  re* 
quest  she  employed  and  authorized  him  to  sell  the  lot  to  any 
one  who  would  purchase  it  at  such  sum  as  would  net  her 
$1,050,  Creigh  to  receive  as  his  compensation  whatever  ho 
could  get  for  the  lot  in  excess  of  $1,050.  At  the  time  of  such 
employing,  he  (believing  it  to  be  true)  represented  to  her,  and 
she  believed,  that  $1,050  was  the  fair  market  value  of  the  lot. 
Both  of  them  supposed  the  lot  to  be  entirely  vacant;  but  a 
'third  person,  owning  tlie  adjoining  lot,  had  by  mistake  con- 
structed on  her  lot,  thinking  it  was  his,  a  valuable  house  and 
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bam,  in  such  manner  that  they  were  part  of  the  realty. 
Neither  plaintifT  nor  Creigh  knew  anything  of  this  at  the  time 
of  the  employing.  With  the  buildings,  the  lot  was  worth  over 
$3,000.  Creigh  learned  of  it  before  making  a  sale,  but  did  not 
disclose  it  to  plaintiff.  He  sold  the  lot  to  defendant  for  $1,150,. 
the  latter  knowing  of  the  buildings  on  the  lot,  and  knowing 
that  Creigh  knew,  and  that  plaintiff  was  ignorant,  of  the  fact. 
Of  the  $1,150,  $450  was  paid  in  cash, — plaintiff  receiving 
$350  and  Creigh  $100, — and  $700  was  secured  by  defendant'^ 
note  to  plaintiff  and  his  mortgage  on  the  lot.  Upon  learning 
of  the  facts,  plaintiff  tendered  to  defendant  the  $850,  with  in- 
terest, and  the  note  and  mortgage,  and  demanded  a  reconvey- 
ance of  the  lot,  which  defendant  refused.  The  action  is  to 
rescind  the  sale  and  conveyance.  The  court  below  decided  m 
favor  of  plaintiff. 

The  decision  of  the  court  below  proceeds  on  the  propositions: 
1.  That  it  was  the  duty  of  Creigh,  upon  learning  of  the  build- 
ings being  upon  the  lot,  to  communicate  that  fact  to  plaintiff,, 
and  that  by  selling  the  lot  without  disclosing  that  fact,  at  a 
price  which  he  knew  she  had  put  upon  it  in  ignorance  of  that 
fact,  he  committed  a  fraud  upon  her;  and  2.  That  defendant, 
by  purchasing  with  notice  of  Creigh's  fraud,  became  a  party 
to  it.  If  the  first  proposition  be  correct,  the  second  follows  aa 
a  necessary  consequence. 

The  case  turns  upon  whether  it  was  the  duty  of  Creigh,  be* 
fore  making  a  sale,  to  disclose  what  he  had  learned  to  his 
principal.  Upon  this  contract  of  agency,  my  brethren  are  of 
opinion  (though  it  is  not  mine)  that  when  Creigh  learned  a 
fact  affecting  the  value  of  the  property,  and  of  which  fact  he 
knew  she  was  ignorant  when  she  fixed  the  price,  and  if  he  had 
reason  to  believe  that  had  she  known  the  fact  she  would  have 
fixed  a  higher  price  (as  in  this  case  she  undoubtedly  would), 
then  good  faith  towards  his  principal  required  of  him,  and  ii 
was  his  legal  duty,  to  disclose  the  fact  to  her  before  he  pro- 
ceeded to  sell,  so  that  she  might,  if  so  disposed,  fix  the  selling 
price  in  accordance  with  the  actual  condition  of  things.  This 
being  so,  his  selling  upon  the  basis  of  the  price  first  fixed^ 
without  disclosing  to  her  the  fact  he  had  learned,  was  of  course 
a  fraud  on  her. 

The  tender  was  suflBcient.  Defendant  and  Creigh  were  par- 
ties to  the  fraud  on  plaintiff,  by  which  Creigh,  one  of  the 
parties,  received  (in  effect)  from  defendant,  the  other  party 
to  it,  one  hundred  dollars.     No  consideration  of  equity  oi 
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morality  would  require  of  plaintiff  to  make  that  good  either 
to  Creigb  or  defendant  All  that  can  be  required  of  her  as  a 
coudition  of  her  repudiating  the  transaction  imposed  on  her 
by  the  fraud  of  Creigh  and  defendant  is  to  restore  what  (in 
ignorance  of  the  facts)  she  received  in  the  transaction. 
Judgment  affirmed.  

AoENT  roB  Sali  or  Rkal  Pbopkbtt  n  Bmnm  to  Act  nr  Good  Farh 

towards  his  piineipal,  and  can  neither  act  for  both  partiea  withont  agree- 
ment, nor  retain  any  benefit  to  himself  without  knowledge  of  his  principal: 
See  the  note  to  Walher  ▼.  Osgood^  93  Am.  Dec.  171  et  seq.;  and  if  the  agent 
has  acted  frandnlently  and  in  coUoaion  with  the  pnrchaaer,  the  principal  may 
rescind  the  sale  by  tendering  back  the  money  leoaived:  MUkr  T«  Tmimilk  ^ 
H.  B.  R,  Co.,  8  Am.  St  Rep.  722. 


GiLPILLAN    V.    ChATTBBTON- 

[S7  MivinnoTA,  IL] 

Taxation.  ^Pbofkb  CEsrinoATB  of  Sali  is  EasumAL  *o  Ooi 

Salx  of  Land  fob  Taxes,  and  such  certificate  must  be  executed  at 
the  time  of  the  sale,  or  within  such  time  thereafter  as  may  be  reasonably 
necessary  for  the  parpoae;  and  one  not  execated  nntil  yean  after  the 
sale  is  of  no  effect. 

Ejectment.    The  opinion  states  the  case. 

D.  A.  Seecmbey  for  the  appellant. 

OilfiUanj  Bdden^  and  WHUardj  for  the  respondent. 

GiLFiLLAN,  0.  J.  To  show  title  to  the  land  in  dispute  out  of 
plaintiff  and  in  himself,  defendant  relied  on  a  certificate  exe- 
cuted June  14,  1886,  by  F.  S.  McDonald,  then  auditor  of  Hen- 
nepin County,  certifying  to  the  sale  of  the  land  on  January  2, 
1875,  under  a  judgment  for  delinquent  taxes  entered  Septem- 
ber 1,  1874.  The  certificate  was  in  the  usual  form  of  a  cer- 
tificate of  sale  under  a  tax  judgment.  At  the  time  of  the 
supposed  sale,  Jacob  Schaefer  was  auditor  of  the  county.  A 
certificate  had  been  issued  by  him  at  the  time  of  the  sale,  but 
it  was  held  void  by  this  court  in  QilfUan  v.  Hobart,  35  Minn. 
185. 

As  decided  in  Stewart  v.  Minnesota  etc.  Ry  Co.,  36  Minn. 
355,  McDonald  had  no  authority  to  execute  the  certificate, 
and  it  was  therefore  of  no  effect.  As  indicated  in  the  opin- 
ion in  that  case,  the  certificate  is  a  part  of  and  is  essential  to 
the  sale.  There  cannot  be  a  completed  sale  without  it   Where 
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there  is  a  long  list  of  lands  exposed  to  sale,  the  auditor  need 
not  make  the  certificate,  as  to  each  piece,  as  soon  as  it  is 
-struck  off,  and  before  ho  offers  the  next  piece  for  sale,  but  he 
may  go  on  until  all  have  been  offered  and  struck  off,  and  then 
•complete  the  sale,  as  to  each,  by  executing  the  proper  certifi- 
cate;  and  he  may  execute  the  certificate  within  such  time  as 
may  be  reasonably  necessary  to  strike  off  all  the  pieces  on  the 
list,  and  prepare  and  execute  the  certificates.  In  no  case  that 
we  can  conceive  of  could  several  years  be  regarded  as  such 
reasonably  necessary  time. 
Order  affirmed. 


City  op  St.  Paul  v.  Dow. 

[87  IfinllXflOTA,  90.] 
MUKIOIFAL  COBPOBATION  WHICH  IS  AUTHOBIZKD  TO  RUVLITB  AlTT  GmM 

BuvnoTf  and  to  require  thoee  who  do  any  act  to  obtain  a  licenao  or  per- 
mit therefor,  may  charge  the  person  proooring  it  a  reasonable  fee  to  cover 
the  labor  and  expense  attending  the  issi^of  snoh  license  or  permit,  al- 
though the  power  to  do  so  is  not  expressly  given  in  the  charter.  This 
fee  is  not  a  tax,  nor  its  exaction  an  exercise  of  the  taxing  power. 
In. — Amoukt  of  Fxx  Chabosd  bt  Mukicifal  Corfobation  iob  *'Buili>- 
IKO  PKBHir"  may  be  graduated  according  lo  the  estimated  cost  of  the 
building. 

OUvier  and  Farwellj  for  the  appellant 

W.  P.  Murray^  for  the  respondent. 

MiTCHCLLy  J.  The  common  council  of  the  city  of  St  Paul 
have  power  to  control  and  regulate  the  construction  of  build- 
ings, and  to  prevent  and  prohibit  the  erection  and  maintenance 
of  any  insecure  or  unsafe  buildings  within  the  city.  They  have 
also  the  power  to  provide  for  the  appointment  of  a  person  to 
inspect  and  supervise  the  construction  of  buildings:  City  Char- 
ter, Municipal  Code  St  Paul,  sec.  79,  subds.  37,  88.  In  the 
•exercise  of  these  powers,  the  council  passed  ''An  ordinance  to 
mgulate  the  construction  and  plumbing  of  buildings  within 
the  city  of  St  Paul,  and  to  appoint  a  building  inspector,"  by 
which,  among  other  things,  they  provided  for  the  appointment 
•of  a  building  inspector,  and  required  every  person  desirous  of 
•erecting  a  building  to  apply  to  the  building  inspector  ''  for  a 
permit  for  the  purpose,"  and  to  furnish  him  with  a  written 
iBtatement  of  the  proposed  location,  dimensions,  and  manner 
of  construction,  and  the  materials  to  be  used,  and  a  plan  of 
the  plumbing,  draining,  and  ventilation,  together  with  the 
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plans  and  Bpecifications  of  the  proposed  boflding,  which  shall 
be  delivered  to  and  remain  with  the  inspector  a  sufficient  time- 
to  allow  the  necessary  examination  of  the  same;  after  which, 
if  it  shall  appear  to  the  inspector  that  the  laws  and  ordinances 
of  the  city  are  complied  with,  lie  shall  give  the  permit  asked 
for,  upon  the  payment  of  a  prescribed  fee,  the  amount  of  which 
is  graduated  according  to  the  '^  estimated  cost "  of  the  pro- 
posed building,  viz.:  50  cents  for  a  building  the  estimated  cost 
of  which  is  not  over  $100;  over  $100,  and  not  exceeding  $1,000, 
$1;  over  $1,000,  and  not  exceeding  $1,500,  $2.50;  over  $1,500, 
and  not  exceeding  $2,500,  $4;  for  $2,500  up  to  $5,000,  $5;  and 
for  every  $1,000  over  $5,000,  an  additional  sum  of  fifty  cents. 

Blank  forms  for  the  detailed  statement  required  by  the 
ordinance  are  to  be  furnished  to  the  applicant  at  the  office  of 
the  inspector,  which  when  properly  filled  up  are  to  be  signed 
by  the  applicant,  and  returned  to  the  inspector,  with  an  agree* 
ment  that  the  building  will  be  constructed  according  to  the 
statement  and  the  ordinances  of  the  city.  It  is  declared  un- 
lawful to  construct  a  btMding  without  a  permit,  and  a  penalty 
is  imposed  for  so  doing.  The  inspector  is  required  to  keep  a 
record  of  all  permits  issued,  and  a  register  of  the  number^ 
size,  etc.,  of  all  buildings  erected.  It  is  also  made  his  duty 
to  inspect,  from  time  to  time,  all  buildings  in  process  of  erec- 
tion, to  see  that  the  foundations  are  secure  and  adequate;  that 
the  building  is  being  erected  according  to  the  provisions  of  the 
ordinance;  that  the  materials  are  suitable  for  the  purpose,  and 
of  sufficient  strength  and  solidity  to  answer  the  purpose  for 
which  the  building  is  designed,  etc.  When  the  building  ia 
completed,  the  inspector  is  required,  on  application,  to  give 
the  owner  a  certificate  that  the  building  is  in  all  respects  con- 
formable to  law,  and  properly  constructed.  No  other  fee  is 
required  of  the  owner  except  the  fee  for  the  permit  already 
referred  to. 

The  appellant,  who  was  convicted  in  the  court  below  of 
erecting  a  building  without  a  permit,  attacks  the  validity  of 
this  ordinance.  The  power  of  the  common  council  to  pass 
ordinances  regulating  the  erection  of  buildings  is  not  ques- 
tioned. That  the  provisions  of  this  ordinance  for  that  pur- 
pose (except  that  requiring  payment  of  a  fee  for  the  permit) 
are  reasonable  and  valid,  is  not  disputed.  But  it  is  contended 
that  the  provision  requiring  the  payment  of  a  fee  for  a  license 
or  permit  to  build  is  unauthorized  and  invalid.  No  express 
authority  to  charge  a  fee  for  a  building  permit  is  found  in  the 
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•charter;  but  we  think  that  whenever,  as  in  this  case,  a  mu- 
nicipal  corporation  is  authorized  to  regulate  a  given  subject, 
and  require  those  who  do  any  act,  or  transact  any  business, 
to  obtain  a  license  or  permit  therefor,  a  reasonable  fee  for  the 
license  or  permit,  and  the  labor  or  expense  attending  its  issue, 
may  be  properly  charged  to  the  person  procuring  it,  although 
the  power  to  do  so  is  not  expressly  given  in  the  charter.  This 
is  not  a  tax,  nor  its  exaction  an  exercise  of  the  taxing  power. 
It  is  simply  a  reasonable  sum,  collected  of  the  party  interested 
for  the  purpose  of  defraying,  in  part  at  least,  the  necessary 
expense  attending  the  granting  of  the  permit:  Dillon  on  Mu- 
nicipal Corporations,  sees.  857,  358;  Welch  v.  Hotchkiss,  39 
Conn.  140.  Therefore  the  objections  raised  by  appellant,  upon 
the  theory  that  the  fee  is  a  tax,  require  no  further  notice. 

Neither  do  we  see  any  objection  to  this  fee  being  graduated 
4iccording  to  the  estimated  cost  of  the  building.  The  fee  is 
not  exacted  for  the  mere  clerical  act  of  issuing  the  permit. 
Its  amount  is  evidently  fixed  with  reference  to  the  whole 
labor  and  expense  connected  with  the  matter,  including  the 
examination  of  the  plans  and  specifications  before  the  permit 
is  issued,  and  the  subsequent  inspection  of  the  building  while 
in  process  of  erection,  and,  finally,  the  issuing  the  certificate 
to  the  owner  after  its  completion.  That  this  would  involve 
much  more  labor  and  expense  in  the  case  of  a  large  building 
or  block  than  in  case  of  a  small  one,  is  self-evident,  and 
while  this  labor  might  not  be  exactly  in  proportion  to  the 
cost  of  the  structure,  yet  the  cost  probably  furnishes  the  best 
practicable  general  standard  by  which  to  estimate  it.  The 
ordinance  is  not  explicit  as  to  who  is  to  estimate  the  cost 
of  the  proposed  building.  The  counsel  for  appellant  assumes 
that  this  is  to  be  done  by  the  building  inspector,  and  from 
this  argues  that  the  ordinance  places  an  arbitrary  and  unau- 
thorized power  in  his  hands,  which  might  prove  a  source  of 
great  oppression.  If  counsel's  construction  of  the  ordinance 
in  this  respect  be  correct,  his  objection  would  be  a  serious 
one. 

But  we  think  that  the  ordinance  contemplates  that,  in  his 
statement,  the  applicant  shall  furnish  the  inspector  with  the 
means  of  ascertaining  and  determining  every  fact  necessary 
to  be  determined  in  connection  with  the  issuing  a  permit,  in- 
cluded in  which  should  be  an  estimate  of  the  cost  of  the  pro- 
posed building;  and  that  this  estimate,  thus  furnished,  is  the 
basis  upon  which  the  amount  of  the  fee  for  the  permit  is  to  be 
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computed,  and  ib  conclusiye  upon  this  point  at  least,  unless  it- 
is  fraudulent. 
The  subject  of  the  ordinanee  is  sufficiently  expressed  in  its- 

title. 
Judgment  affirmed.  

PowKB  OF  Municipal  Corporations  to  Pasb  Obdinangb^  OsNiBAiXTr 
See  the  extended  note  to  S6bmnn  v.  Mayor  qf  FraMin^  34  Am.  Dec  627— 
643;  and  see  particolarly,  aa  to  power  to  licenae,  Id.  638;  and  note  to&jurtr 
Chegory,  64  Am.  Rep.  528;  St.  Paul  v.  Colter,  90  Am.  Deo.  278.  An  €idi> 
nance  requiring  a  building  licenae  and  impoaing  a  licenae  fee  waa  held  Talid 
in  Wekhv.  ffotchkim,  12  Am.  Bep.  883. 
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'     fS7  If  INNB80TA,  2L\ 

SxAXUTB  09  FaAVDS.— ViBBAL  DiBionoN  A3  FoLLOwB:  "Yov  gm  alt 
the  gooda  to  H.  and  B.  that  they  want,  and  charge  directly  to  them, 
and  ereiy  firat  of  the  month  yon  bring  in  the  bill,  and  I  will  pay  i^"* 
unoontrblled  and  ""*|"^^«^^  by  other  ciroamatanoei^  importa  on  ita 
iaoe  an  original,  and  not  a  ooUateral,  promiae,  implying  that  the  eredit* 
waa  to  be  given  excloaiTely  to  the  promiaor,  although  the  gooda  were  to 
be  deliyered  to  H.  and  B.,  and  ia  not  therefore  within  the  atatate  of 
franda. 

Action  for  goods  sold  and  delivered.  The  UiciB  appear  in 
the  opinion. 

Saw8<m  and  Houpty  for  the  appellant. 

Jf.  R,  TylcTj  for  the  respondents. 

Mitchell,  J.  This  is  an  action  to  recover  for  goods  alleged 
to  have  been  sold  to  defendant,  and,  at  his  instance,  delivered 
to  Harris  and  Rogers.  Defendant  was  a  contractor  in  the  con- 
struction of  the  Northern  Pacific  railroad,  and  Harris  and 
Rogers  were  subcontractors  under  him.  Defendant  gave  to 
plaintiffs  the  following  verbal  direction:  ''You  give  all  the 
goods  to  Harris  and  Rogers  that  they  want,  and  charge 
directly  to  them,  and  every  first  of  the  month  you  bring  in 
the  bill,  and  I  will  pay  it."  In  pursuance  of  this,  plaintififs 
delivered  to  Harris  and  Rogers  the  goods  sued  for.  The  prin- 
cipal question  in  the  case  is,  whether  this  was  a  special 
promise  to  pay  the  debt  of  another,  within  the  meaning  of 
the  statute  of  frauds.  In  our  opinion,  this  expression,  uncon- 
trolled V'  unqualified  by  circumstances,  imports  on  its  face 
an  original,  and  not  a  collateral,  promise,  and  implies  that  the 
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credit  was  to  be  given  exclosively  to  the  promisor  as  pur- 
chaser, although  the  goods  are  to  be  delivered  to  a  third 
person:  See  Cole  v.  Hutchin^on^  84  Minn.  410;  Orant  v.  Wolf^ 
84  Id.  82. 

This  would  be  clearly  so  if  the  direction  to  charge  the  good» 
to  Harris  and  Rogers  had  been  omitted.  But  this  direction 
does  not  necessarily  imply  that  any  credit  was  to  be  given  to 
Harris  and  Rogers.  The  object  of  it  might  have  been,  and 
probably  was,  merely  to  enable  defendant  to  keep  his  accounts 
with  Harris  and  Rogers.  For  that  purpose  he  would  naturally 
desire  the  account  for  goods  furnished  them  to  show  to  whom 
the  goods  were  furnished,  and  to  be  kept  separate  from  any 
other  account  plaintiffs  might  have  against  him.  There  is 
no  evidence  in  the  case  tending  to  show  that  plaintiffs  ever 
attempted  to  collect  this  account  from  Harris  and  Rogers^ 
Nothing  of  the  kind  can  be  spelled  out  of  a  mere  incidental 
reference  by  Peter  Maurin,  in  his  testimony,  to  an  ^'attach- 
ment on  these  parties."  If  this  refers  to  a  suit  by  plaintiffs 
against  Harris  and  Rogers,  it  does  not  appear  that  it  was  on 
this  claim.  Hence  the  argument  of  defendant,  predicated 
upon  that  fact,  that  some  credit  must  have  been  given  to 
Harris  and  Rogers,  has  no  foundation  on  which  to  rest. 
Therefore  the  defendant  certainly  had  no  reason  to  complain 
of  the  action  of  the  court  in  submitting  to  the  jury  the  ques- 
tion to  whom  the  credit  was  given  as  one  of  &ct,  to  be 
determined  from  the  evidence.  It  was  at  least  sufficiently 
favorable  to  him. 

After  the  defendant  had  directed  plaintiffs^  as  before  stated, 
to  give  Harris  and  Rogers  all  the  goods  they  wanted,  plaintiffs 
said  to  him,  ''You  will  have  to  give  an  order  to  that  effect,'^ 
which  defendant  promised  to  do,  but  in  fact  never  did.  This 
was  no  part  of  the  contract.  It  was  merely  a  request  by 
plaintiffs,  for  their  own  protection,  that  the  order  to  deliver 
goods  to  Harris  and  Rogers  be  reduced  to  writing.  Hence 
the  court  was  correct  in  telling  the  jury  that ''  it  cut  no  figure 
in  the  case.'' 

Order  affirmed.  ^^_^__^ 

What  abx  Collatdul  asd  Qbioikal  UinKinAKiiras  wxmv  tmb 
SrjiiroTB  OF  FRAirse  is  fuDy  diMOMad  ia  tiM  aoto  to  Pockr  ▼.  JImIim^  M 
AnLDM.  802  tlM^ 
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Benson  v.  Mabeoe. 

[87  UlWHSSOTA,  80.1 
MOTAJCB.  —  POWBB  OP  COUATS  OV  EqUTTT   TO    AWtOKD    RUJEF    FBOM   THI 

CoN8iQUKNC»  OF  MuTUAL  MISTAKES  of  pwties  to  written  infltmixienti 
is  not  strictly  limited  to  mistakes  of  fact,  but  extends  also  to  mistskes 
of  law.  If  nothing  more  than  the  bare  mistake  of  law  alone  be  shown 
as  a  reason  for  relief,  it  will  rarely,  if  ever,  be  granted;  yet  equity  will 
interfere  where  it  farther  appears  that  the  defendant,  aTailing  himself 
of  the  opportunities  afforded  by  the  mistake,  will  take  an  nnoonscionsUe 
advantage,  without  consideration,  the  plaintiff  being  blameleBS,  and  the 
defendant  being  in  no  position  entitling  him  to  equitable  protection. 

ls>, — Only  Vert  Clear  and  Covytscisq  Pboois  will  be  Sufvicibnt  to 
Oteboomb  Pbxsumftion  that  the  written  instruments  which  parties 
liaye  executed  for  the  purpose  of  evidencing  and  canying  into  effect 
their  agreements  are,  in  legal  effect  or  in  terms,  contrary  to  their  inten- 
tion. 

Id.— In  General,  Mistakb  of  One  Party  oklt  to  Instruuknt  doss 
not  Jusmr  Reforhation  of  It,  so  as  to  subject  the  other  psrty  to  ob- 
ligations which  he  never  intended  to  assume,  or  to  bind  him  to  do  or  to 
receive  what  he  never  cootraoted  for  or  contemplated.  But  relief  may 
be  granted  in  such  case  of  mistake^  when  the  parties  can  be  replaoed  in 
their  former  position. 

JatMa  B.  Beals  and  BaUUm  J.  Marhoe^  for  the  appellant 
TF.  J.  Rodgers  and  H.  J.  Homy  for  the  respondent 

Dickinson,  J.  This  is  a  demurrer  to  the  complaint  It  ap- 
pears from  the  complaint  that  in  1883  the  plaintiff,  being  the 
owner  of  several  lots  in  a  certain  block  of  land  in  the  village 
of  White  Bear,  sold  and  conveyed  them  to  William  P.  Markoe, 
a  son  of  the  defendant,  designating  the  property  conveyed  by 
giving  the  numbers  of  the  lots  and  block  according  to  the  re- 
corded plat.  The  plaintiff  took  back  a  mortgage  upon  the 
same  property  to  secure  the  payment  of  the  purchase  price,  a 
sum  of  about  twelve  thousand  dollars,  which  was  recorded. 
In  1885  the  grantee  "  applied  to  this  plaintiff  to  make,  exe- 
cute, and  deliver  ....  a  deed  of  quitclaim  and  release  of 
said  mortgaged  premises,  and  then  and  there  alleged,  as  a  rea- 
son for  such  request,"  that  the  block  contained  a  surplus  of 
land  exceeding  the  area  specified  in  the  plat,  and  that  the 
proper  proportion  of  this,  justly  pertaining  to  the  lots  de- 
scribed, had  not  been  conveyed  by  the  deed.  The  plaintiff, 
"  relying  upon  said  representations,  and  believing  the  same  to 
be  true,"  made,  executed,  and  delivered  to  his  former  grantee 
a  deed  of  release  and  quitclaim,  whereby  the  plaintiff,  for  the 
acknowledged  consideration  of  five  dollars,  granted,  released, 
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and  quitclaimed  to  his  former  grantee  the  premises  described 
in  the  mortgage,  which  deed  was  recorded.  It  is  alleged  that 
this  was  without  any  consideration,  and  that  the  plaintiff 
never  intended  thereby  to  release  or  discharge  the  mortgage. 
After  this,  the  plaintiff's  grantee,  who  is  alleged  to  be  insol- 
vent, conveyed  the  premises  to  this  defendant,  who  took  the 
same  with  full  notice  and  knowledge  of  these  facts,  and  the 
defendant  now  claims  to  own  the  premises  discharged  of 
the  lien  of  the  mortgage. 

The  legal  effect  of  the  release  and  quitclaim  to  the  mortgar 
gor  was  to  discharge  the  mortgage:  GiUe  v.  Hunt^  85  Minn. 
857.  The  question  is,  whether  relief  can  be  had  in  equity 
upon  the  ground  of  the  mistake. 

It  is  argued  that  even  if  the  complaint  be  construed  as 
showing  that  it  was  not  the  intention  of  either  the  grantor  or 
grantee  that  the  mortgage  should  be  discharged,  but  that  the 
mutual  intention  was  only  to  convey  land  not  conveyed  by 
the  former  deed,  yet  equity  will  afford  no  relief,  because  the 
mistake  of  the  parties  sls  to  the  legal  effect  of  the  instrument 
was  a  mistake  of  law,  and  for  this  there  is  no  relief. 

It  is  a  general  rule,  recognized  in  equity  as  well  as  at  law, 
that  mere  mistakes  of  law,  unattended  by  other  circumstances 
affecting  the  case,  do  not  afford  ground  for  relief;  but  it  is  not 
«  rule  of  universal  application  that  equity  will  not  hear  par- 
ties to  allege  a  mistake  as  to  the  law,  or  afford  relief  for  its 
-consequences. 

In  Canedy  v.  Marcy,  13  Gray,  878,  an  oral  contract  had 
•been  made  by  the  plaintiffs,  who  had  inherited  certain  real 
estate  subject  to  a  widow's  dower,  to  sell  two  thirds  of  the 
premises,  it  not  being  intended  to  include  the  reversionary 
interest  of  the  heirs  in  the  one  third  which  might  be  set  off 
to  the  widow  as  dower.  By  mistake,  deeds  were  drawn  in 
such  terms  as  to  convey  also  this  reversionary  interest  of  the 
plaintiffs.  The  terms  of  the  deeds  were  such  as  were  intended 
to  be  employed,  but  both  the  scrivener  who  drew  them,  and 
Ihe  grantors,  and,  as  it  seems,  the  grantee  as  well,  were  mis- 
taken as  to  the  legal  effect  of  those  terms,  supposing  that  they 
were  only  effectual*  to  convey  two  thirds  of  the  premises.  The 
grantee  did  not  claim  any  greater  estate;  but  he  having  re* 
<K>nveyed  to  the  defendant,  the  latter  asserted  title  to  the 
whole  estate.  Equitable  relief  being  sought  in  this  action,  it 
was  allowed,  Shaw,  C.  J.,  saying:  "We  are  of  opinion  that 
^courts  of  equity  in  such  cases  are  not  limited  to  affording 
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Telief  only  in  case  of  mistake  of  texAj  and  that  a  mistake  in 
the  legal  effect  of  a  description  in  a  deed,  or  in  the  use  of 
technical  language,  may  be  relieved  against  upon  proper 
proof." 

Siedwell  v.  Anderwmj  21  Conn.  139,  was  a  case  where  several 
sisters,  owning  land  jointly,  attempted,  with  their  respective 
husbands,  to  make  partition  by  deed.  One  of  the  husbands^ 
who  drew  the  deeds,  by  mistake  and  ignorance  as  to  the  proper 
form,  made  the  husbands  grantees  with  their  wives,  thus  con- 
veying a  fee  to  the  husbands,  contrary  to  the  intention  of  the 
pa^es.  In  this  action,  many  years  afterwards,  relief  was 
afforded,  the  court  saying:  ''When  property  has  been  con- 
veyed through  mistake,  by  deed,  which  the  parties  never  in* 
tended  should  be  conveyed,  which  the  grantor  was  under  no 
legal  or  moral  obligation  to  convey,  and  which  the  grantee  in 
good  conscience  has  no  right  to  retain,  a  court  of  chancery 
will  interfere,  and  correct  that  mistake,  whether  it  arose  from 
a  misapprehension  of  the  facts,  or  of  the  legal  operation  of  the 
deed." 

In  Cooke  v.  Husbands j  11  Md.  492,  a  deed  was  executed 
which,  by  mistake  of  the  draughtsman  as  to  its  legal  effect, 
conveyed  a  greater  interest  than  was  intended  by  the  parties^ 
Relief  was  granted. 

Clayton  v.  Freetj  10  Ohio  St.  544,  was  for  the  correction  of 
a  deed.  The  parties  were  shown  to  have  intended  the  convey- 
ance to  be  of  lands  to  a  wife  for  life,  with  remainder  to  her 
children.  By  ignorance  and  mistake  the  deed  was  made  con- 
veying the  premises  to  the  wife  and  to  her  heirs,  the  parties 
supposing  such  a  deed  would  have  the  desired  effect.  Relief 
was  granted,  although  the  mistake  was  one  of  law. 

A  similar  case  was  presented  in  Evants  v.  Strode^  11  Ohio,. 
480,  38  Am.  Dec.  744,  and  the  same  principle  declared. 
See  also,  to  the  same  effect,  MeNaugkten  v.  Partridge^  11  Ohio,, 
223;  88  Am.  Deo.  781. 

The  same  principle  was  involved  in  Remington  v.  Higgins^ 
64  Cal.  620,  which  supports  the  proposition  that  a  mistake  of 
law  as  well  as  of  fact  may  afford  ground  of  relief  in  equity. 
So  in  McMillan  v.  New  York  Water  Proof  Paper  Co.^  29  N.  J. 
Eq.  610,  a  mortgage  by  mistake  drawn  to  certain  individuals 
and  their  "successors,"  instead  of  to  their  heirs,  was  corrected. 
See,  further,  Brovm  y.  Lampheary  35  Vt  252;  Larkins  v.  Biddle^ 
21  Ala.  252;  Champlin  v.  Laytiuj  1  Edw.  Ch.  467;  Green  v. 
Morris  and  Essex  R,  Co.,  12  N.  J.  Eq.  165;  Stover  v.  Pocle^  6T 
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Me.  217,  223;  Worley  v.  Tuggh,  4  Bash,  168;  Waldm  T.  SHn- 
nevy  101  U.  S.  677;  Snell  v.  Insurance  Co.j  98  Id.  86;  Pitcher 
y.  Hennessey,  48  N.  Y.  415,  424;  Baker  v.  Massey,  50  Iowa, 
399;  Underwood  v.  JSroclman,  4  Dana,  809;  29  Am.  Dec.  407; 
Willan  V.  WiUan^  16  Ves.  72;  Pollock  on  Contracts,  898^  896^ 
450;  Leake  on  Contracts,  346, 346;  2  Pomeroy's  Eq.  Jnr.,  sees. 
842-847. 

A  carefal  consideration  of  the  authorities  has  led  ns  to  the 
conclusion  that  the  power  of  courts  of  equity  to  afford  relief 
from  the  consequences  of  the  mutual  mistakes  of  parties  to 
written  instruments  is  not  strictly  limited  to  cases  of  mistake 
of  fact,  hut  extends  also  to  mistakes  of  law;  and  while,  if 
nothing  more  than  the  bare  mistake  be  shown  as  a  reason  for 
relief,  it  will  rarely,  if  ever,  be  granted,  yet  equity  will  inter- 
fere where  it  further  appears  that  the  defendant,  availing 
himself  of  the  opportunities  afforded  by  the  mistake,  will 
enforce  an  unconscionable  advantage  without  consideration, 
the  defendant  being  in  no  position  entitling  him  to  equitable 
protection,  and  the  plaintiff  not  being  blamable.  But  tbiB 
jurisdiction  will  be  exercised  with  caution,  and  only  very  clear 
and  convincing  proofs  will  be  sufficient  to  overcome  the  pre- 
sumption that  the  written  instruments  which  parties  have 
executed  for  the  purpose  of  evidencing  and  carrying  into  effect 
their  agreements  are  in  legal  effect  or  in  terms  contrary  to 
their  intention. 

The  case  of  McKusick  v.  County  of  Wasihingtonj  16  Minn.  161, 
did  not  involve  any  material  mistake.  The  plaintiff,  relying 
upon  representations  that  the  land  would  be  permanently  de- 
voted to  a  specified  purpose,  conveyed  the  fee  by  an  absolute 
deed,  unqualified  in  terms,  the  legal  effect  of  which  the  plain- 
tiff knew.    At  least  nothing  was  alleged  to  the  contrary. 

Neither  did  First  Nat.  Bank  of  St.  Paul  v.  National  Marine 
Bank,  20  Minn.  63,  present  any  such  question  as  that  involved 
in  this  case.  The  question  there  was,  whether  a  written  con- 
tract of  indorsement  could  be  affected  by  a  contemporaneous 
oral  agreement  that  it  should  not  have  the  effect  which  the 
law  puts  upon  it.  There  was  no  mistake  as  to  the  legal  effect 
of  the  written  contract,  but  the  very  common  case  was  pre- 
sented of  an  attempt  to  vary  the  written  agreement  by  parol. 
The  court  says:  "Neither  fraud,  mistake,  nor  surprise  in  mak- 
ing the  contract  is  alleged." 

The  rule  ordinarily  applicable  in  such  cases  is  different 
when  the  question  arises  in  a  court  of  equity  in  a  suit  to  avoid 
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or  to  lefbnn  a  written  inBtrumeat  for  miBtakei  sorprisey  oi 
fnrocL 

In  CaUin  v.  FUUher^  9  Minn.  85,  the  plaintiff,  a  widow, 
lioQght  to  Becnre  the  cancellation  of  a  mortgage  given  by  her- 
self and  husband  to  the  defendant,  and  to  enjoin  a  foreclosure 
•by  the  defendant.  It  appears  from  the  oomplaint  demurred 
to  that  the  plaintiff's  husband  owed  to  the  defendant  the  debt 
secured,  and  that  Swift's  liability  was  that  of  an  indorser  for 
datlin's  accommodation.  The  grounds  upon  which  the  plain* 
tiff  sought  relief  were,  that  she  had  been  induced  by  the  de- 
fendant to  execute  the  mortgage  by  his  stating  to  her  that 
£wift  would  not  indorse  the  new  note  unless  a  mortgage  were 
igiven;  that  if  she  would  execute  the  mortgage,  he,  the  mort- 
^gee,  would  not  enforce  it,  but  would  collect  the  debt  from 
Swift,  the  indorser;  and  further,  that  Swift  could  not  touch 
the  mortgaged  property.  The  court,  after  stating  that  the 
-complaint  did  not  show  that  this  last  representation  was  un- 
true, adds:  '^But  assuming  that  the  statement  was  not  true, 
it  was  not  a  misrepresentation  of  a  material  fact,  but  one  in 
regard  to  the  legal  effect  of  the  conveyance;  and  such  mis- 
representations will  not  avoid  the  instrument."  This  lan- 
guage, when  read  in  view  of  the  case  then-  under  consideration, 
is  not  necessarily  opposed  to  our  present  conclusion.  The  mis- 
take, if  there  was  one,  was  not  attended  by  such  circumstances 
as  would  justify  a  court  of  equity  to  intei^ere  in  her  favor.  To 
have  granted  relief  in  that  case  because  of  the  plaintiff's  mis- 
take as  to  Swift's  power  to  avail  himself  of  the  mortgage, 
would  have  been  to  sanction  conduct  on  the  part  of  the  plain- 
tiff which  was  calculated  to  defraud  Swift,  whose  indorsement 
«he  had  knowingly  assisted  to  procure  by  executing  the  mort- 
gage which  she  afterwards  sought  to  avoid.  We  do  not  under- 
-stand  that  the  court  meant  that  equity  would  never  relieve 
from  a  mistake  of  law. 

Assuming,  then,  that  relief  may  be  afforded,  although  the 
oonsequences  sought  to  be  averted  have  resulted  from  mistake 
of  law,  the  case  here  presented  is  a  proper  one  for  the  exercise 
of  such  jurisdiction.  We  are  still  assuming  that  the  mistake 
was  mutual,  and  that  the  complaint  shows  this  to  have  been 
the  case.  It  falls  within  the  somewhat  common  class  of  cases 
where,  in  attempting  to  carry  into  effect  a  prior  agreement^  as 
in  Canedy  v.  Marcy^  supra,  the  instrument  executed,  by  reason 
of  mistake  of  the  parties  as  to  its  legal  effect,  fails  to  express 
their  real  intention.    It  is  apparent,  as  we  think,  from  the 
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complaint,  that  this  deed  of  release  and  quitclaim  was  in- 
tended to  complete  the  conveyance  of  the  lands  previously 
sold,  and  which  were  supposed  not  to  have  been  effectually 
conveyed  by  the  former  deed.  But  we  think  that  the  exist- 
ence of  a  prior  agreement  is  not  absolutely  necessary  as  a  con- 
dition to  justify  equitable  relief  If,  without  any  agreement 
having  been  made  prior  to  the  time  of  the  execution  of  this 
instrument,  the  intention  of  the  parties  was,  by  the  execution 
and  delivery  of  this  dtsed,  to  merely  convey  certain  land,  and 
if,  by  mutual  mistake  or  ignorance  of  the  law,  terms  were 
employed  which  had  the  legal  effect,  not  merely  to  convey 
such  land,  but  also  to  accomplish  something  entirely  different^, 
and  relating  to  a  different  subject,  to  which  their  minds  had 
not  been  directed,  relief  may  be  afforded. 

The  facts  that  the  parties  to  this  deed  intended  only  to  con- 
vey and  to  take  certain  land  not  included  in  the  former  deed; . 
that  the  release  of  the  mortgage  upon  the  land  which  bad  bccn< 
previously  conveyed  was  not  in  their  minds,  nor  a  subject  con- 
cerning which  they  were  dealing,  or  to  which  this  quitclaimr 
deed  was  supposed  to  relate;  that  this  deed  was  given  wholly 
without  consideration;  and  that  to  now  allow  it  to  have  effect 
as  a  release  of  the  mortgage,  contrary  to  the  intention  of  the 
parties  to  it,  would  be  a  surprise  resulting  in  a  most  uncon- 
scionable advantage, — are  enough  to  take  the  case  out  of  the 
operation  of  the  general  rule  that  for  mere  mistakes  of  law, 
unaccompanied  by  other  circumstances  appealing  to  the  equi- 
table discretion  of  the  court,  relief  will  not  be  afforded. 

We  have  considered  the  complaint  as  showing  a  mutual 
mistake  by  the  parties  to  the  deed;  the  respondent  (the  plain- 
tiff) claiming  that  it  so  appears,  and  it  seeming  probable  that 
it  was  intended  so  to  allege  the  fact,  and  that  in  the  further 
progress  of  the  cause  the  case  may  so  appear  to  be.  It  is  not, 
however,  so  alleged,  nor  is  it  necessarily  inferable  from  what 
is  alleged,  and  we  have  to  ponsider  whether,  the  plaintiff  alone 
being  mistaken  as  to  the  effect  of  the  deed,  be  may  have  relief 
in  equity.    The  complaint  does  not  allege  fraud. 

In  general,  the  mistake  of  only  one  of  the  parties  to  an  in- 
strument does  not  justify  a  reformation  of  it  so  as  to  impose 
upon  the  other  party  thereby  obligations  which  he  never  in- 
tended to  assume,  or  to  bind  him  to  do  or  to  receive  what  he 
never  contracted  for  or  contemplated.  But  while  the  instru- 
ment will  not  be  reformed  so  as  to  effect  such  consequences, 
it  may  be  rescinded  or  canceled  for  the  mistake  of  one  only  of 
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Ihe  parties:  Diman  v.  Providence  etc.  R.  R.  Co.j  5  R.  I.  130; 
DuLany  v.  Rogers j  50  Md.  524;  Heame  v.  Marine  Ins*  Co.^  20 
Wall.  488,  491;  Harris  v.  Pepperell^  L.  R.  5  Eq.  1;  Brown  v. 
Lawphear^  85  Vt.  252,  259.  Of  course  this  should  not  be  done 
unless  the  parties  can  be  replaced  in  their  former  position. 
This  plaintiff  appears  to  be  entitled  to  such  relief  as  shall,  in 
effect,  limit  the  operation  of  this  deed  to  the  conveyance  oi 
the  premises  intended.  There  having  been  no  consideration 
for  the  release  of  the  mortgage,  no  such  release  having  been 
intended  by  the  grantor,  and  the  grantee  having  no  equitable 
right  to  retain  such  an  advantage,  the  complaint  shows  good 
cause  for  relief.  This  defendant,  with  full  notice  and  knowl- 
edge of  the  plaintiff's  equities,  is  in  no  better  position  to 
oppose  the  granting  of  a  remedy  than  was  his  grantor. 
Order  aflSrmed.  

Mistake  ot  Law  as  Well  as  of  Fact  mat  bb  Bblibvbd  AOAnfar  m 
Equift:  See  AlUn  v.  Elder,  2  Am.  St  Eep.  Oa. 

£yn>ENCB  TO  Justitt  Reliev  ok  Gboitkd  or  Mistakb  mnst  be  clear, 
tmeqoivocal,  and  decisive:  AUen  ▼..  Elders  2  Am.  St.  Rep.  63;  bat  while  thia 
is  the  rule,  reUel  will  not  necessarily  be  refused  becanse  the  testimony  is 
conflicting:  HvkihiiMon  ▼.  Ainswortk,  2  Id.  S23. 

MisTAXBy  TO  bb  Relieved  AOADiflT  nr  Equttt,  vubt  bavb  bbsb  Mv- 
TUAL:  See  note  to  Sawyer  v.  Hove^t  81  Am.  Deo.  601. 


Merrill  v.  Ressler. 

[87  MiMVBSOTA,  82.] 

Assignments  tor  Beneftt  of  Creditors.  —  Under  Provisions  ot  Minnb- 
sota  Statute,  Laws  of  1881,  Chapter  148,  RELATnra  to  assignments 
for  benefit  of  creditors,  an  assignee  may  avoid  transfers  and  chattel 
mortgages  of  the  assignor,  which  the  latter*8  creditors  could  avoid. 

Mortgages.  —  Chattel  Mortoaos  is  Transfer  of  Title  as  Securitv, 
and  strictly,  at  law,  most  contain  words  of  conveyance.  Bat  the  courts 
are  so  strongly  inclined  to  construe  the  agreements  of  parties  to  make 
them  effectual,  that  no  formal  words  of  transfer  are  required  to  make 
an  agreement  operate  as  a  mortgage.  Although  terms  are  used  which 
would  imply  something  else,  yet  if  it  is  apparent  that  a  mortgage  was 
intended,  the  court  will  so  construe  it. 

Id. — STIFT7LATI0N  IN  Lease  OF  REALTY,  Reservino  TO  LESSOR  a  lien  for 
the  rent  on  the  goods  and  chattels  of  the  lessee  placed  on  the  demised 
premises,  to  be  enforced  on  the  non-payment  of  the  rent,  in  the  same 
manner  as  in  case  of  a  chattel  mortgage,  by  taking  possession  of  the 
property  and  selling  it,  is  in  effect  a  chattel  mortgage,  in  such  sense  as 
to  bring  the  lease  within  the  provisions  of  the  statute  requiring  chattel 
mortgages  to  bo  filed. 
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Action  to  recover  rent  due  upon  a  lease,  and  to  enforce  a 
lien  for  the  payment  of  the  rent  upon  personal  property  in  the 
possession  of  one  of  the  defendants,  as  the  assignee  of  the 
defendant  Ressler.    Other  facts  appear  in  the  opinion. 

WiUon  and  BawerSy  for  the  appellant. 
Oovld  and  Snow^  for  the  respondents. 

Gilfillan,  C.  J.  January  17,  1884,  plaintiffs  rented  to  the 
defendant  Ressler  a  store  building  in  Winona,  for  two  years 
from  March  1,  1884,  at  the  rent  of  seventy-fiye  dollars  per 
month.  In  the  lease  was  the  stipulation:  "And  it  is  also 
agreed  and  understood  between  the  parties  aforesaid  that  the 
party  of  the  first  part  shall  haye  a  lien  for  the  rent  aforesaid 
upon  all  the  goods  and  chattels  of  the  party  of  the  second 
part  which  are  or  may  be  placed  upon  the  said  demised  prem- 
ises, and  such  lien  may  be  enforced,  on  the  non-payment  of 
the  rent  aforesaid,  in  the  same  manner  as  in  case  of  a  chattel 
mortgage,  on  default  thereon,  by  taking  possession  of  said 
property  and  selling  the  same  at  public  sale  after  ten  days' 
notice  of  such  sale." 

Ressler  went  into  possession  under  the  lease,  and  remained 
in  possession  during  the  term  of  the  lease,  and  put  in  the  store 
it  stock  of  merchandise  and  other  property,  and  the  same  re- 
mained in  the  store  until  they  were  taken  into  possession  by 
defendant  Choate.  April  13,  1886,  Ressler  made  to  Choate, 
pursuant  to  the  provisions  of  Laws  of  1881,  chapter  148,  a 
general  assignment  of  all  his  property  for  the  benefit  of  all  his 
creditors.  Choate  thereupon  accepted  the  trust,  duly  quali- 
fied as  assignee,  and  as  such,  took  possession  of  the  assigned 
property,  including  the  stock  of  goods  and  other  property  in 
the  store,  and  as  such  assignee  purposes  to  dispose  of  the  same 
in  the  execution  of  his  trust.  On  March  1,  1886,  there  was 
<lue  of  rent,  under  the  lease,  $375,  which  has  not  been  paid. 
The  assignee  refused  to  pay  it  unless  proved  in  the  insolvency 
proceeding  and  pro  rata  with  the  other  debts  proved,  and  re^ 
fused  to  recognize  any  lien  therefor  on  the  stock  of  merchan- 
dise and  other  property  in  the  store.  The  lease  was  nevef 
filed  as  a  chattel  mortgage. 

On  this  statement  of  the  case  arise  two  questions  of  law:  1. 
Can  an  assignee,  under  Laws  of  1881,  chapter  148,  avoid 
transfers  and  chattel  mortgages  of  the  assignor  which  the  lat^ 
ter's  creditors  can  avoid?  2.  Was  the  lease,  so  far  as  it  gave 
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the  lessors  a  lien  on  the  personal  property,  in  effect  a  chattel 
mortgage,  in  such  sense  as  to  bring  it  within  the  requirements, 
as  to  filing,  of  the  General  Statutes  of  1878,  chapter  39?  We 
may  say  that  the  assignee  alleges  other  grounds,  besides  failure 
to  file,  for  avoiding  the  claim  of  plaintiffs;  but  in  the  view  we 
take  of  the  case  in  the  matter  of  filing,  it  is  unnecessary  to 
speak  of  their  effect. 

The  decision  of  this  court  in  Farmers^  Loan  and  Trnst  Co, 
V.  Minneapolis  Engine  and  Machine  Works,  35  Minn.  543,  is 
nearly  decisive  upon  the  first  of  these  questions.  That  was  the 
case  of  a  receiver  of  an  insolvent  corporation,  appointed  under 
the  General  Statutes  of  1878,  chapter  76.  We  held  that  the 
receiver  may  avoid  any  transfers  void  as  to  creditors.  The 
proceeding  under  chapter  76  is  analogous  to  that  under  Laws 
of  1881,  chapter  148.  Its  purpose  is  the  same,  to  wit,  to  take 
the  assets  of  the  debtor  applicable  to  payment  of  debts,  and 
appropriate  them  to  that  purpose.  But  if  there  could  be  any 
doubt  as  to  the  power  of  a  receiver  under  chapter  76  to  avoid 
transfers  void  as  to  creditors,  it  could  not  exist  as  to  the  power 
of  an  assignee  or  receiver  under  chapter  148.  Section  7  of 
that  chapter  makes  applicable  to  assignees  and  receivers  ap* 
pointed  under  the  chapter  all  laws  of  a  general  nature  appli- 
cable to  receivers  and  assignments  not  in  conflict  with  the 
provisions  of  the  chapter.  This  makes  applicable  the  provis- 
ions of  the  General  Statutes  of  1878,  chapter  41,  section  27, 
which  reads:  ^'That  in  all  cases  of  general  assignments  for  the 
benefit  of  creditors,  the  assignee  or  assignees  shall  be  considered 
as  representing  the  rights  and  interests  of  the  creditors  of  the 
debtor  or  debtors  making  the  assignment,  as  against  all  trans- 
fers and  conveyances  of  property  which  would  be  held  to  be 
fraudulent  or  void  as  to  creditors,  and  shall  have  all  the  rights 
which  such  creditors  would  have  to  avoid  such  fraudulent 
conveyances  and  transfers." 

This  is  conclusive  of  the  right  of  the  assignee  to  avoid  such, 
a  claim  as  the  plaintiffs  make,  if  the  creditors  could  have 
avoided  it. 

As  to  the  second  of  the  questions,  there  was  no  claim  at 
all  upon  the  property  unless  the  stipulation  in  the  lease 
was,  in  effect,  a  chattel  mortgage.  If  it  amounted  only  to  a 
license  or  power  to  take  possession  and  sell,  and  apply  the 
proceeds  to  payment  of  the  rents,  not  coupled  with  an  in- 
terest in  the  property,  it  v^ould  not  follow  the  property,  but 
ceased  to  be  effectual  when  Bessler's  power  to  control  and 


^ 


June,  1887.]  Merrill  v.  Resslbb.  825 

dispose  of  the  property  ceased.  It  was  not  a  common-law 
lien  nor  a  pledge.  The  lien  which  the  law  in  certain  cases 
gives  upon  chattels  is  the  right  of  detention  till  the  party 
claiming  it  shall  be  reimbursed  for  expenditures  or  labor  be- 
stowed upon  them:  Oakes  v.  Moore,  24  Me.  214,  219;  41  Am. 
Dec.  379.  When  such  right  or  lien  is  given,  not  by  law,  but 
by  contract  of  the  parties,  it  is  a  pledge  or  power.  But  in 
either  case  possession  is  essential  to  the  creation  and  continu- 
ance of  the  lien,  as  much  so  in  one  case  as  in  the  other.  The 
reason  for  requiring  possession  to  sustain  the  lien  is  well  stated 
by  Kent:  '^If  the  lien  was  to  follow  the  goods  after  they  had 
been  sold  or  delivered,  the  encumbrance  would  become  exces- 
sively inconvenient  to  the  freedom  of  trade  and  the  safety  of 
purchasers":  2  Kent's  Com.  689.  A  chattel  mortgage  is  a 
transfer  of  the  title  as  security,  and  strictly,  at  law,  must  con- 
tain words  of  conveyance.  But  so  strongly  are  courts  inclined 
to  so  construe  the  agreements  of  parties  as  to  make  them 
effectual,  that  no  formal  words  of  transfer,  and  no  particular 
form  of  instrument,  are  required  to  make  an  agreement  oper- 
ate as  a  mortgage.  Even  though  terms  are  used  which  would 
imply  something  else,  yet,  if  it  is  apparent  that  a  mortgage 
was  intended,  the  court  wiU  bo  construe  it:  Atwater  v.  Mowery 
10  Vt.  75. 

Among  the  cases  in  which  the  courts,  some  deciding  accord- 
ing to  the  rules  of  law,  and  some  according  to  the  principles 
of  equity  jurisprudence,  have  held  instruments  to  be  chattel 
mortgages,  though  no  words  of  transfer  were  used,  are  the 
following: — 

Atwater  v.  Mowerj  supra^  in  which  the  instrument  recited 
that  the  party  (who  retained  the  possession)  'Humed  out  and 
delivered  to  P.  A.  one  white  and  red  cow,  which  he  may  dis* 
pose  of  in  fourteen  days  to  satisfy  an  execution." 

Coty  v.  Barnes^  20  Vt.  78.  The  party  retaining  possession^ 
the  words  were,  ''turns  out  his  black  cow  as  security  for  said 
rent";  the  court  saying:  ''It  cannot  be  supposed  that  the 
parties  to  this  bill  of  sale  designed  that  it  should  be  inopera- 
tive, as  it  must  have  been  if  it  is  simply  to  be  treated  as  a 
pledge  of  the  cow." 

In  Byrd  v.  WUeoXj  8  Baxt.  65,  in  which  (a  bill  of  sale,  both 
title  and  possession  passing  to  the  buyer)  the  seller  retained, 
in  terms,  a  lien  for  the  price,  with  power  to  sell  on  default 

Dunning  v.  SteamSj  9  Barb.  630,  was  similar  to  Byrd  v^ 
WUeoXf  9upra. 
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In  Langdon  ▼.  Budy  9  Wend.  80,  the  inetrument  recited  the 
^ving  of  certain  notes  by  the  party  executing  it,  and  con- 
tinued: *'For  securing  the  payment  of  said  notes,  I  hereby 
pledge  and  give  a  lien  on  the  said  engine  to  said  L.,  and  in 
-case  the  notes  are  not  paid,  hereby  consent  that  L.  shall  hold 
the  same  as  security,  and  to  save  himself  harmless.'' 

In  McLean  v.  Klein^  3  Dill.  113,  in  a  lease  was  a  clause 
-declaring  that  certain  furniture  "shall  be  subject  to  the  pay- 
ment of  said  rent  reserved,  and  all  unpaid  rent  shall  be  con- 
^strued  to  be  a  mortgage  lien  on  the  same  after  the  same 
becomes  due  and  payable."  The  court  held  that,  not  being 
41  legal  mortgage,  because  wanting  words  of  conveyance,  it 
was  an  equitable  one,  or  lien  in  the  nature  of  one. 

In  Harris  v.  JaneSj  83  N.  C.  317,  the  words  were:  "CJonveys 
a  lien  upon  each  and  every  of  said  crops." 

In  Mervine  v.  White^  60  Ala.  388,  was  used  the  word  ^mort- 
.gage"  without  any  other  word  of  conveyance. 

In  EUington  v.  Charleston^  61  Ala.  166,  the  writing  stated 
-only:  ''We  give  said  E.  a  lien  on  one  horse  Charley,  to  have 
and  to  hold  until  all  the  above  advances  are  paid." 

In  De  Leon  v.  Higuera^  16  Cal.  483:  ''We  mortgage,"  with 
power  to  sell,  if  the  debt  should  not  be  paid. 

In  Whiting  v.  Eiehelhergery  16  Iowa,  422,  in  a  lease  the 
words  were:  ''Said  lessor  is  to  have  a  lien  on  the  same  [fur- 
niture sold  by  him  to  the  lessee]  for  the  faithful  performance 
of  this  obligation."  The  court  said:  "Equity  will  recognise 
and  sustain  it  as  a  mortgage  when  it  appears  therefrom  that 
it  was  BO  intended." 

In  this  ease  there  are  no  words  of  conveyance,  but  that  the 
parties  intended  the  clause  to  operate  (and  even  to  be  enforced) 
in  the  same  manner  as  a  mortgage,  is  evident.  They  intended 
it  to  be  operative,  and  it  cannot  operate  in  any  other  way. 
It  is  immaterial  whether  it  is  properly  designated  a  legal 
mortgage  or  an  equitable  mortgage,  for  in  either  case  it  comes 
within  the  statute  in  reference  to  filing.  The  statute  does  not 
indicate  any  distinction,  and  either  as  much  as  the  other  is 
within  the  mischiefs  which  the  statute  seeks  to  prevent. 

According  to  the  allegations  of  the  answer,  the  clause  of  th« 
lease  reserving  a  lien  may  be  avoided  by  the  assignee. 

Order  reversed.  

AasioNEs  FOB  Benefit  of  Creditors  mat  Set  Asidi  Pbiob  FkAirmr* 
uorr  Transfjer  bt  his  Assignor:  PUlsbury  ▼.  Kingon,  36  Am.  Rep.  660. 

Chattel  Mortgage  Transfers  Legal  Title  as  SEOcrBiiT:  TatmcJM 
*V.  TuUk,  61  Am.  Dec.  480;  Bryant  v.  Carton  H.  L.  Co.,  93  Id.  408i. 
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Dbakin  v.  Unbbbwood. 

rsT  HimnnoTA,  9fi.J 

TuAmvQ. — VAXiAHoa  bbtwsen  Allxgatxoh  and  Pboov  o  hot  Mais- 

KiAL  unless  it  misleads  the  adverse  party  to  his  prejndioe. 

J^GIMCT. — WB£N  AuTHOBITT  A8    AoKNT    IS    CONnEBlUCD    UPON    PaBTVXR* 

gHip,  Each  Pa&tnsr  mat  Execute,  and  the  act  of  one  is  the  act  of  the 
firm,  and  in  strict  pursuance  of  the  power. 

fix — Where  Power  to  Execute  Cohtraot  xs  Gmvt  to  FniM»  Pmir- 
oiPAL  IS  Bound,  although  the  member  of  the  firm  who  signs  the  princi- 
pal's name  adds  his  own  individual  name,  instead  of  the  name  of  the 
firm,  as  agent.  And  if  the  agent  simply  fixed  to  the  instrument  the 
name  of  his  principal  alone,  the  latter  would  be  effectually  bound. 

fix — AuTHOBiTT  TO  AoxNT  TO  Sell  Land  foT  ouc  half  cash,  and  the 
other  half  "  payable  on  or  before  one  year,"  authorises  a  sale  for  one  half 
cash,  and  the  other  half  "payable  in  one  year,"  and  the  principal  is 
bound  thereby.  In  either  case  the  vendor  would  be  entitled  to  demand 
payment  in  one  year,  and  not  before. 

▼sndor  and  Purchaser.  — It  is  Incumbent  upon  Obligor  in  Ck>NTBAiDr 
lOB  Sale  of  Land,  who  seeks  to  avoid  perfcmtanoe  under  a  provision 
in  the  contract  authorizing  him  to  declare  it  void  "if  the  title  camfot  be 
made  good,"  to  prove  affirmatively  that  fact  If  the  defeot  alleged  is  a 
■ale  of  the  land  for  taxes,  it  is  inonmbent  upon  him  to  prove  that  the 
period  for  redemption  has  expired. 

John  B.  and  W.  H.  Sanborn,  for  the  appellant, 
Vri  L.  Lampreyj  for  the  respondent. 

MrrcHSLL,  J.  This  was  an  action  to  compel  specific  per* 
formance  of  a  contract  for  the  sale  of  real  estate.  Plaintiff 
alleges  that  the  defendant  made  the  contract  by  '^by  A.  B. 
WilgQS,  his  duly  authorized  agent  and  attorney  in  fact.*'  The 
contract  is  attached  as  an  exhibit  to  the  complaint^  and  is 
signed,  "O.  W.  Underwood,  by  A.  B.  Wilgus,  Agent." 

1.  .It  appears  from  the  evidence  that  the  authority  to  sell  was 
given  to  the  firm  of  A.  B.  Wilgus  and  Brother,  a  partnership 
composed  of  A.  B.  Wilgus  and  E.  P.  Wilgus.  It  is  claimed 
that,  upon  this  state  of  facts,  there  was  a  failure  of  proof. 
But  the  material  allegation  of  the  complaint  was,  that  defend- 
ant had  made  this  contract  with  plaintifil  It  was  not  neces- 
sary to  allege  that  it  was  made  through  an  agent.  It  would 
have  been  enough  to  declare  upon  it  generally  as  of  the  per- 
sonal act  of  the  principal.  The  substance  of  the  issue  was 
not  whether  defendant  had  made  the  contract  through  an 
agent,  but  whether  he  had  made  it  at  all.  Hence  it  cannot 
be  said  that  there  was  a  failure  of  proof.  The  most  that  can 
be  possibly  claimed  is,  that  there  was  a  variance  between 
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the  allegation  and  proof,  but  which  could  not,  in  this  case^ 
have  misled  the  defendant  to  his  prejudice,  and  therefore  ia 
not-  material. 

2.  Defendant  further  contends  that  the  authority  to  sell 
being  to  the  firm  of  A.  B.  Wilgus  and  Brother,  which  was 
composed  of  two  members,  this  authority  could  only  be  exe- 
cuted by  the  two  jointly,  and  not  by  one  separately,  so  as  to 
bind  the  principal.  In  support  of  this  contention,  he  invokes 
the  well-known  general  rule  of  the  common  law,  that  where  an 
authority  to  do  an  act  is  conferred  upon  two  or  more  agents, 
the  act  is  valid  to  bind  the  principal  only  when  all  of  them 
concur  in  doing  it;  the  power  being  joint,  and  not  several: 
Rollins  V.  PhelpSj  5  Minn.  463.  Even  where  the  authority  is 
given  to  several  agents,  this  rule  is  not  so  rigid  and  inflexible 
as  to  overcome  the  apparent  intention  of  the  parties  to  the 
contrary:  Story  on  Agency,  sees.  42,  43;  Hawley  v.  Kedevy  63 
N.  Y.  114.  But  we  think  the  rule  has  no  application  where 
the  authority  is  given  to  a  partnership  as  such.  Each  mem* 
ber  of  a  partnership  is  the  agent  of  the  firm,  and  all  the  part- 
ners  are  jointly  accountable  for  the  acts  of  each  other;  and 
where  a  person  appoints  a  partnership  as  his  agent,  he  must 
be  deemed  to  have  done  so  with  reference  to  these  rules  of 
law.  When  a  person  delegates  authority  to  a  firm,  it  is  an 
appointment  of  the  partnership  as  his  agents  and  not  of  the 
individual  members  as  his  several  and  separate  agents. 
Hence  each  partner  may  execute,  and  the  act  of  one  is  the 
act  of  the  firm,  and  in  strict  pursuance  of  the  power:  Gordon 
V.  Buehanany  5  Yerg.  71. 

But  it  is  claimed  that,  concediog  this,  he  must  do  it  in  the 
name  of  the  firm,  and  that  if,  as  in  the  present  case,  he  uses 
his  individual  name,  it  is  not  the  act  of  the  partnership,  and 
will  not  bind  it.  The  defendant  seems  to  overlook  the  fact 
that  the  contract  is  the  act  of  the  principal,  and  not  of  the 
agent,  and  that  the  party  to  be  bound  is  the  former,  and  not 
the  latter.  Hence  the  important  question  is,  whether  the  prin- 
cipal's name  has  been  signed  to  the  contract  by  one  having  au- 
thority to  do  so.  That  in  this  case  A.  B.  Wilgus,  as  a  member 
of  the  firm  of  A.  B.  Wilgus  and  Brother,  had,  by  virtue  of  the 
authority  given  the  firm,  power  to  execute  this  contract  in  the 
name  of  defendant,  cannot  be  questioned  ^^1  it  is  wholly 
immaterial  whether  to  that  name  he  added  :  by  A.  B.  Wilgus 
and  Brother,"  or  "  by  A.  B.  Wilgus,"  or  nothing  at  all.  An 
agent  authorized  to  sign  the  name  of  his  principal  effectually 
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binds  him  by  simply  fixing  to  the  instrument  the  name  of  his 
principal,  as  if  it  were  his  personal  act.  The  particular  form 
of  the  execution  is  not  material,  if  it  be  done  in  the  name  of  . 
the  principal,  and  by  one  having  authority  in  fact  to  execute 
the  instrument:  Berkey  v.  Judd^  22  Minn.  287,  302;  First  Na- 
tional Bank  V.  Loyhedj  28  Id.  396;  Devinney  v.  Reynolds^  1  Watts 
A  S.  328;  Forsrjth  v.  Day,  41  Me.  382. 

3.  The  authority  to  the  firm  was  to  sell  for  one  half  cash, 
and  the  other  half  payable  on  or  before  one  year.  They  sold 
for  one  half  cash,  and  the  other  half  payable  in  one  year.  It 
is  claimed  that  this  was  unauthorized,  and  therefore  the  prin- 
cipal not  bound.  The  terms  of  the  contract  as  executed,  so 
far  as  they  afiect  the  rights  of  defendant,  were  in  legal  effect 
the  same  as  those  authorized.  By  each  be  would  be  entitled 
to  demand  payment  in  one  year,  and  not  before.  The  distinc- 
tion between  this  case  and  one  where  the  facts  are  exactly 
reversed  (such  as  Jackson  v.  Badger,  85  Minn.  52)  will  be  ap- 
parent on  a  moment's  reflection. 

4.  The  contract  contained  a  provision  that  if  the  title  to  the 
premises  ''  is  not  good,  and  cannot  be  made  good,  this  agree- 
ment shall  be  void,"  and  the  earnest-money  refunded.  Upon 
examination  of  the  title,  it  was  discovered  that  the  land  bad 
been  bid  in  by  the  state  at  the  tax  sale  of  1883,  for  the  taxes 
of  1882,  for  the  sum  of  fifteen  dollars,  and  the  certificate  of 
sale  subsequently  assigned  (when  does  not  appear)  to  one 
Billson.  After  waiting  some  time  to  have  the  defect  in  the 
title  removed,  and  it  not  being  done,  plaintiff  offered  to  take 
defendant's  warranty  deed  (as  provided  in  the  contract),  with 
the  title  as  it  was.  Defendant  declined  to  do  this,  claiming 
that,  under  the  provision  of  the  contract  referred  to,  he  had  a 
right,  if  the  title  could  not  be  made  good,  to  declare  the  con- 
tract at  an  end.  We  need  not  determine  whether  or  not  this 
position  is  sound.  Assuming  that  defendant's  construction  of 
ihe  contract  is  correct,  it  is  at  least  incumbent  upon  him  to 
prove  affirmatively  that  the  title  cannot  be  made  good.  This 
he  has  not  done.  He  has  neither  proved  that  the  notice  of  the 
-expiration  of  redemption  required  by  law  had  been  given,  or 
that  the  assignment  to  Billson  was  made  after  forfeiture  to  the 
state,  so  as  to  bring  the  case  within  State  v.  Smith,  36  Minn. 
456.  Therefore,  for  anything  that  appears,  the  right  of  re- 
demption from  this  tax  sale  still  continues,  and  the  title  to 
the  land  could  be  made  good  by  paying  fifteen  dollars,  and 
interest.    We  therefore  think  that  the  evidence  shows  a  bind- 
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ing  contract  by  defendant  to  sell  and  conveji  and  shows  n<^ 
valid  reason  why  he  ought  not  to  and  cannot  perfonn. 
Order  reversed.  

Ihmatxrial  Variancb  BETWunr  Allegation  and  Pboof  does  nofe  ro- 
qnire  reversal  of  judgment:  L<nii8uiUe  etc  B.  B.  Co,  v.  Philip  2  Am.  St. 
Rep.  165;  and  variance  is  immaterial  unless  it  mialeads  adverse  party  to  his- 
prejudice:  Dubois  v.  Beaver,  S2  Am.  Deo.  326;  Latkr  ▼.  WeaieoU,  82  Id.  404; 
Oo89om  V.  BadgeUt  99  Id.  65S»  and  note. 

Partner  is  Osnbral  Aoint  ior  tkb  Fibm  whbin  thr  Soopr  ov  nk 
Business:  Scuringe  F,  Soe.  ▼•  Saohge  Bant,  78  Am.  Dea  390;  Barber  r.  Mamm^ 
96  Id.  373. 

Vendee  in  Ezicutbd  Contraot  ior  8als  ov  Real  Estate,  in  order  to- 
eseape  payment^  is  boond  to  prove,  beyond  doabt^  defect  in  title  in  wlioLe- 
or  in  part:  Cooper  v.  Singleton,  70  Am.  Dec.  833.  In  Negleg  ▼•  Lmdrni^,  5- 
Am.  Rep.  427,  it  was  held  that  if  the  vendor  boond  himself  to  give  possession 
and  give  a  warranty  deed,  he  miist»  in  order  to  recover  the  poicfaaao  prics^ 
prove  his  title. 
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Municipal  CkXRPOBATioNs. — Dootrinr  ov  Ultra  Vntis  is  Afplikd  wits 
Orbatxr  Strictness  to  municipal  bodies  than  to  private  ooiporationsi 
and,  in  general,  a  municipal  corporation  is  not  estopped  from  denying 
the  vali^ty  of  a  contract  made  by  its  offioera,  when  there  has  been  no 
authority  for  making  such  a  contract. 

Ii>.^Exsoutei>  Contract— Defense  of  Ultra  Vires. — Contract  for 
Grading  Street,  made  by  the  officers  of  a  municipal  corporation  in  the 
first  instance,  the  duty  to  make  the  improvement  not  having  been  first 
imposed  upon  the  adjacent  proprietors,  as  required  by  the  charter  of  the 
municipality,  is  unauthorized;  and  the  other  oontraoting  party,  not  hav- 
ing been  misled  as  to  any  fact,  is  not  entitled  to  recover  after  perform* 
ance  on  his  part. 

Action  brought  by  the  plaintiff^  Newbery,  on  behalf  of 
himself  and  all  other  citizens  and  tax-payers  of  the  town  of 
Taylor's  Falls,  to  restrain  the  defendant,  Fox,  from  enforcing 
a  judgment  obtained  by  him  by  default  against  said  town^ 
and  to  restrain  the  town  and  its  officers  from  paying  such 
judgment.    Other  facts  in  the  opinion. 

F,  B.  Dorothy^  for  the  appellant. 

H,  N.  SetzeVf  for  the  respondent. 

Dickinson,  J.  The  only  point  presented  by  the  appellant 
for  decision  is  as  to  whether  a  contract,  entered  into  in  188& 
between  the  town  council  of  the  municipal  corporation,  tho 
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town  of  Taylor's  Falk,  and  the  defendant,  Fox,  for  the  opening 
and  grading  of  certain  streets  by  Fox,  was  ultra  vires^  and 
whether  the  mnnicipality  should  be  heard  to  interpose  that 
defense  to  an  action  by  the  other  party  to  recover  upon  the 
contract  after  it  had  been  performed.  The  corporation  was 
empowered  by  its  charter  (Special  Laws  1873,  c.  2,  and 
Special  Laws  1881,  Extra  Sess.,  c.  44)  to  levy  special  assess- 
ments for  such  improvements  upon  the  real  estate  in  front  of 
or  adjacent  to  which  the  same  should  be  made.  The  act  of 
1881  repealed  certain  sections  of  the  prior  act  providing  for 
the  assessing  of  the  cost  of  such  improvements,  in  the  first 
instance,  upon  the  property  deemed  to  be  benefited  thereby; 
and  by  section  10  of  the  later  act  it  was  provided  that  the 
town  council  should  ''order  said  improvements  to  be  made  by 
the  owners  of  real  estate,  or  occupants  of  such  real  estate,  in 
front  or  adjacent  to  where  said  improvements  are  so  ordered.'^ 
Section  12  provides  that  such  owners  or  occupants  *' shall 
make,  or  cause  to  be  made,  said  improvements  at  their  own 
cost  and  charges";  and  further  provides  that,  in  case  of  their 
default,  the  council  may  cause  the  improvement  to  be  made,, 
and  assess  the  expense  upon  the  property.  It  is  not  contro- 
verted that  the  statute  required  that  an  order  should  have 
been  made  for  the  adjacent  proprietors  to  make  the  improve- 
ment, and  opportunity  given  them  to  do  so,  before  the  council 
could  rightfully  let  a  contract  for  the  doing  of  it;  and  it  is  ad- 
mitted that  this  was  not  done.  Not  only  was  the  party  enter- 
ing into  this  contract  legally  chargeable  with  notice  that  by 
the  public  charter  the  authority  of  the  council  was  thus  re- 
stricted: McDonald  v.  Mayor,  68  N.  Y.  23;  23  Am.  Rep.  144; 
Sehumm  v.  Seymour^  24  N.  J.  Eq.  143;  but  the  allegation  in 
the  complaint,  that  the  plaintiff  warned  the  defendant  that 
the  contract  was  void  before  he  commenced  to  perform  it,  is 
admitted  by  the  answer. 

The  doctrine  of  ultra  vires  has,  with  good  reason,  been  ap- 
plied with  greater  strictness  to  municipal  bodies  than  to 
private  corporations,  and,  in  general,  a  municipality  is  not 
estopped  from  denying  the  validity  of  a  contract  made  by  its 
officers,  when  there  has  been  no  authority  for  making  such  a 
contract:  Mayor  v.  Ray,  19  Wall.  468;  Brady  v.  Mayor  of  New 
Yorky  20  N.  Y.  312;  Hague  v.  City  of  Philadelphia,  48  Pa.  St. 
627;  1  Dillon  on  Municipal  Corporations,  457;  Nashy.  City  of 
St.  Paul,  8  Minn.  143  (172).  A  different  rule  of  law  would,  in 
effect,  vastly  enlarge  the  power  of  public  agents  to  bind  a 
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municipality  by  contracts,  not  only  unauthorized,  but  prohib* 
ited  by  the  law.  It  would  tend  to  nullify  the  limitations  and 
restrictions  imposed  with  respect  to  the  powers  of  such  agents, 
And  to  a  dangerous  extent  expose  the  public  to  the  very  evils 
And  abuses  which  such  limitations  are  designed  to  prevent 
In  the  case  here  presented,  it  is  not  to  be  denied  that  the  town 
council  had  no  authority  to  make  this  contract;  that  the 
charter  set  forth  the  conditions  which  would  authorize  such  a 
contract  to  be  made;  that  those  prescribed  conditions  had  not 
been  fulfilled,  nor  did  the  defendant  believe  that  they  had 
been.  The  most  that  appears  in  his  favor  is,  that,  without 
being  misled  or  mistaken  as  to  the  fact,  but  being  warned  that 
the  contract  was  void,  he  nevertheless  judged  that  it  was 
legally  valid;  and  being  also  so  advised  by  the  members  of 
the  council,  he  took  the  risk  of  performing  it.  The  contract, 
being  thus  unauthorized,  was  not  effectual  as  a  contract,  and 
the  defendant  does  not  appear  in  a  position  entitling  him  to 
invoke  the  doctrine  of  estoppel  to  aid  him  in  enforcing  his 
claim,  as  though  the  contract  were  obligatory  upon  the  town. 
No  other  reason  is  urged  in  support  of  the  answer  demurred 
to  than  that  which  we  have  considered,  and  deeming  this 
insufficient,  the  order  sustaining  the  demurrer  is  affirmed. 

PutSOMS  DeALZHO  with  MuHICIFAL  COBPOBAnONS  ABX  BOVND  TO  KhOW 

th«  anthority  of  the  latter's  offioen:  Sutro  v.  PeUU,  ante^  p.  442. 
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\97  MiNmBOTA,  168.J 

MmKB  AND  SEBVAirr.  —  SiBVAKT  IS  NOT  Neckssabilt  Guiltt  ov  Cov- 
tributOrt  NsoLiGENCEy  because  he  works  near  dangerous  machinexy 
nncoTered,  knowing  its  condition,  although  the  master  be  clearly  guilty 
of  negligence  in  leaving  the  machinery  in  that  condition.  Master  and 
servant  do  not  stand  upon  the  same  footing  in  that  regard. 

Id.  —  It  IS  Masteb's  Duty  to  Sufplt  Safe  Instbumentalities  for  the 
use  of  his  servant,  and  he  is  bound  to  exercise  reasonable  diligence  in 
informing  himself  as  to  whether  his  machinery  is  safe;  whereas,  the 
servant,  in  the  absence  of  notice  to  the  contrary,  or  something  to  put 
him  on  inquiry,  has  a  right  to  assume  that  his  master  has  done  his  duty 
in  this  respect,  and  to  rely  on  his  superior  judgment. 

Id.  —  Mebe  Fact  that  Servant  Knows  Defective  Condition  ov  In- 
strument with  which  he  works  does  not  necessarily  charge  him  with 
contributory  negligence,  or  the  assumption  of  risks  growing  out  of  the 
defects.  The  question  is,  Did  he  know,  or  ought  he,  in  the  exercise  of 
ordinary  common  sense  and  prudence,  to  have  known,  the  risks  to  which 
■the  condition  of  the  instrument  exposed  him  f 
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Appeal  by  the  defendant  from  an  order  refusing  a  new 
trial.  The  facts  appear  in  the  opinion.  The  defendant's  re- 
xjuests  for  instructions  to  the  jury,  which  were  refused  by  the 
court,  are  as  follows:  'M.  In  cases  of  this  kind,  where  the 
defect  in  the  machine  or  other  appliance  from  which  the  dan- 
ger arises  is  of  such  a  character,  or  occurs  at  such  a  time, 
that  the  employer  cannot  reasonably  be  expected  to  have 
-knowledge  thereof,  it  is  the  duty  of  the  employee  to  give  no- 
tice, and  the  neglect  of  such  duty  exempts  the  employer  from 
responsibility.  6.  In  this  case,  if  you  find  that  it  was  the  duty 
of  plaintiff  to  oil  the  cogs  in  which  be  was  injured,  and  the  bear- 
ings immediately  under  the  same,  daily  or  oflener,  and  for 
that  purpose  he  must  necessarily  have  seen  and  observed  the 
uncovered  condition  of  the  cogs  in  doing  such  work  when  the 
-cover  was  off,  you  must  find  for  the  defendant,  for  the  reason 
that,  if  this  cover  had  not  been  off  long  enough  before  plaintiff 
was  injured  for  him  to  have  discovered  it,  it  had  not  been  off 
long  enough  to  charge  the  defendant  with  neglect  in  failing  to 
discover  it;  and  if  it  bad  been  off  long  enough  to  charge 
defendant  with  negligence  in  failing  to  remedy  the  defect, 
plaintiff  was  guilty  of  contributory  neglect  in  remaining  with 
and  not  reporting  such  defect,  so  that  it  might  be  repaired." 
*'  7.  In  case  you  find  that  defendant's  foreman  showed  plaintiff 
the  cogs  in  which  he  was  injured,  and  explained  to  him  the 
need  there  was  in  keeping  that  board  in  place,  and  that  plain- 
tiff appeared  to  comprehend  the  instruction,  and  afterwards 
worked  there,  with  a  board,  evidently  in  plain  view,  off  the 
gearing,  so  that  it  was  exposed,  then  he  was  guilty  of  contrib- 
utory negligence,  and  you  must  find  for  the  defendant." 

WhiUf  Shannon^  and  Reynolds^  for  the  appellant. 
Alien  and  Parhhursty  for  the  respondent. 

Mitchell,  J.  This  was  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  de- 
fendant.  The  plaintiff  was  employed  in  defendant's  saw-mill 
as  an  off-bearer,  his  duty  being  to  stand  at  the  head  of  the 
live  rollers,  and  start  the  slabs,  etc.,  down  the  rollers  after 
they  left  the  saws.  In  case  a  slab  got  crooked,  or  a  piece  of 
bark  got  into  the  rollers  (which  would  occur  occasionally),  he 
had  to  leave  his  stand,  and  go  down  and  straighten  it  or  take 
it  out.  In  doing  this  be  had  to  go  past  a  gearing,  where  two 
wheels  mashed.    On  one  occasion,  as  be  was  going  down  to 
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streighten  a  slab  on  the  rollers,  the  gearing  caught  his  cloth- 
ing, and  drew  in  his  leg,  causing  the  injuries  complained  of. 
The  negligence  charged  against  defendant  consists  in  not  box- 
ing or  covering  the  gearing. 

The  main  contention  here  is,  that  the  verdict  was  not  justi- 
fied by  the  evidence,  for  the  reasons, — 1.  That  it  does  not  ap- 
pear that  defendant  was  guilty  of  any  negligence;  and  2.  That 
it  does  appear  that  plaintiff  himself  was  guilty  of  contributory 
negligence. 

The  first  requires  but  little  consideration.  There  was  abun- 
dant evidence  tending  to  prove  that  it  was  dangerous  to  leave 
the  gearing  open,  and  that  ordinary  prudence  would  have  re- 
quired it  to  be  covered.  There  was  also  evidence  that  the 
covering  had  been  off  at  least  two  weeks, — ample  time  for  de- 
fendant to  have  discovered  the  fact  and  replaced  it. 

2.  It  is  undisputed  that  plaintiff  had  known  for  two  weeks 
before  the  accident  that  the  gearing  was  uncovered,  and  that 
he  continued  to  work  there  without  objection  or  complaint. 
Defendant  contends  that  this  conclusively  establishes,  as  a 
matter  of  law,  contributory  negligence.  The  grand  fallacy 
running  all  through  the  argument  of  the  learned  counsel  is  in 
assuming  that,  if  it  was  negligence  for  defendant  to  leave  the 
gearing  uncovered,  it  must  necessarily  have  been  negligence 
on  the  part  of  plaintiff  to  work  near  it  while  in  that  condition, 
and  that,  because  he  knew  that  it  was  uncovered,  therefore  he 
knew,  or  ought  to  have  known,  that  it  was  dangerous  to  go 
near  it.  But  the  master  and  servant  do  not  stand  at  all  upon 
the  same  footing  in  these  matters.  It  is  the  master's  duty  to 
supply  safe  instrumentalities  for  the  use  of  his  servants.  He 
is  bound  to  exercise  reasonable  diligence  in  informing  himself 
as  to  whether  his  machinery  is  safe;  whereas,  the  servant,  in 
the  absence  of  notice  to  the  contrary,  or  something  to  put  him 
on  inquiry,  has  a  right  to  assume  that  his  master  has  done 
his  duty,  and  to  rely  on  his  superior  judgment.  Of  course  a 
servant  is  bound  to  use  his  senses,  and  cannot  be  heard  to 
plead  ignorance  of  a  danger  that  was  obvious  to  any  one  on 
inspection;  but,  on  the  other  hand,  because  he  engages  to 
work  with  or  in  the  vicinity  of  machinery,  he  is  not  neces- 
sarily bound  to  know  as  much  as  his  master  ought  to  know 
as  to  what  is  or  what  is  not  safe.  Again,  it  is  one  thing  to  be 
aware  that  machinery  is  defective,  or  in  a  particular  condition, 
and  another  thing  to  know  or  appreciate  the  risks  resulting 
therefrom.    A  man  of  ordinary  intelligence  and  experience 
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may  know  the  actual  condition  of  an  instrument  with  which 
he  is  working,  and  yet  not  know  the  nature  or  extent  of  the- 
risks  to  which  he  is  exposed.  The  mere  fact  that  a  servant 
knows  the  defects  does  not  necessarily  charge  him  with  con- 
tributory negligence,  or  the  assumption  of  risks  growing  out  of 
those  defects.  The  question  is,  Did  he  know,  or  ought  he,  in* 
the  exercise  of  ordinary  common  sense  and  prudence,  to  have; 
known,  the  risks  to  which  the  condition  of  the  instrumentali* 
ties  exposed  him?  Russell  v.  Minneapolis  and  St.  Louie  Ry 
Co.,  32  Minn.  230;  Cooh  v.  8u  Paul  etc.  R'y  Co.^  34  Id.  45. 

Now,  in  the  present  case,  the  plaintiff  was  not  a  machinist 
nor  employed  as  such.  He  was  a  mere  common  laborer  in- 
the  mill.  He  had  been  employed  at  this  point  only  about- 
t;venty  days.  He  testifies  (and  the  jury  had  a  right  to  be- 
lieve him)  that  he  did  not  know  that  this  gearing  ever  had^ 
been  covered,  or  that  it  should  have  been  covered;  and  that- 
he  did  not  know,  and  had  never  been  told,  that  it  was  danger- 
ous, or  cautioned  to  keep  away  from  it.  There  was  no  evi- 
dence that  it  was  his  duty  to  report  that  the  gearing  wasi' 
uncovered.  All  that  the  witnesses  on  that  point  pretend  tcr 
say  is,  that  it  was  the  duty  of  every  employee  to  report  if  they 
saw  anything  wrong  with  the  machinery.  But  the  plaintiff 
did  not,  in  fact,  know  that  the  gearing  ought  to  be  covered* 
Neither  could  a  court  say,  as  a  matter  of  law,  that  the  risk  or 
danger  was  so  obvious  upon  inspection  that  plaintiff  ought,  in 
the  exercise  of  ordinary  intelligence,  to  have  understood  it» 
One  witness  who  worked  in  the  mill,  and  who  had  worked  in 
saw-mills  for  five  years,  testified  that  it  would  be  quite  pos- 
sible for  a  man  who  was  not  acquainted  with  machinery  not 
to  anticipate  danger  in  going  by  it.  Defendant's  own  foreman^ 
who  admitted  to  have  known  for  some  time  that  the  covering 
was  off,  testified  that  he  did  not  think  anybody  would  get 
hurt,  that  he  never  thought  a  man  would  get  caught,  and 
advanced  the  theory  that  the  gearing  was  so  near  the  floor 
that  plaintiff  could  not  have  got  caught  unless  he  had  kneeled 
down  and  shoved  his  knee  into  it.  If  that  is  the  way  it  looked 
to  the  experienced  foreman,  this  common  laborer  might  well 
be  excused  in  not  realizing  the  danger.  Under  the  circum* 
stances,  whether  plaintiff  was  guilty  of  negligence  was  clearly 
a  question  for  the  jury;  and  they  having  answered  it  in  the 
negative,  no  court  can  say,  as  a  matter  of  law,  that  their  ver- 
dict is  not  justified  by  the  evidence. 

What  has  been  said  disposes  of  most  of  the  exceptions  to 
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the  charge  of  the  court, — particularly  to  the  reftiaal  to  give 
defendant's  fourth  and  fifth  requests.  The  fourth  request 
was  also  properly  refused,  for  the  reason  that  it  was  inapplica- 
ble to  the  facts  of  the  case.  It  assumed  that  plaintiff  knew, 
or  ought  to  have  known,  that  the  absence  of  a  covering  from 
this  gearing  constituted  a  defect  It  also  assumed  that  the 
removal  of  the  covering  was  such  a  recent  or  sudden  occur- 
j-ence  that  defendant  could  not  reasonably  have  been  expected 
to  have  known  the  fact.  The  seventh  request  was  also  prop- 
erly refused.  If,  instead  of  repairing  the  defect,  defendant 
saw  fit  to  allow  the  gearing  to  remain  uncovered,  and  at- 
tempted to  relieve  itself  from  liability  by  "explaining"  to 
plaintiff  its  dangerous  character,  it  was  not  enough  that  he 
** appeared"  to  understand  the  explanation.  If  defendant  pro- 
posed to  relieve  itself  on  any  such  ground,  it  was  bound  to  see 
to  it  that  plaintiff,  in  fact,  understood  it.  The  request  was 
evidently  framed  in  that  form  because  the  evidence  showed 
that  plaintiff  understood  very  little  of  the  English  language. 
The  order  denying  a  new  trial  must  be  affirmed. 
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of  hiB  BeiraatSy  and  they,  in  the  absence  of  notice,  or  aomething  to  pat  them 
on  inqnirj,  have  a  right  to  assnme  that  he  has  dome  his  duty  in  this  respect: 
See  Farm  ▼.  SelUn,  4  Am.  St.  Bep.  266,  and  note. 

MxBB  Kmowlsdgb  by  Sbbvant  or  Dmcis  ur  MiCHnrsBT  oa  Appu- 
AKOIB  wiU  not  bar  his  right  to  recover  for  injnry  resolting  therafrooit  unions 
ho  knew,  or  ought  to  have  known,  the  consequent  risk:  Fartm  v.  StUer^t  4 
AnL  St  Bep.  25S. 
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[87  MXHirxsoTA,  191] 

JmusDicrioM— CoNSiBucnvB  Sbbvicb  op  Smafomi  wr  PrauGanoN. — 
Minnesota  statute  (Gen.  Stats.  187S,  o.  66^  sec.  64)  anthorizmg  a  oon- 
stnictive  sendee  of  summons  by  publication,  "upon  the  filing"  of  an 
affidavit  alleging  the  non-residence  of  the  defendant^  etc,  makes  such 
filing  a  prerequisite  condition  to  an  authorized  publication.  Aud  if  the 
affidavit  be  not  filed  until  after  the  publication,  even  if  it  be  done  on  the 
day  of  the  entry  of  the  judgment,  the  court  acquires  no  jurisdiction,  and 
its  judgment  is  void. 

Id.  —  It  Appearing  upon  Facb  op  Bboord  that  Suxmoks  xm  Aenox 
WAS  Served  in  a  way  ineffectual  to  confer  jurisdiction,  it  will  not  be 
presumed  that  a  valid  service  was  made  in  some  other  way. 

Ilk  —  Iir  Minnesota,  Ck)UBT  Aoquirxs  No  JiTBisDicnoN  bt  rb  Attach- 
MBMT  of  property  of  tha  defendant  in  an  action,  without  an  aatboriBsd 
Mfvioe  of  the  snmmona. 
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Idu — JiTDOMSirr  Binro  Void  for  Wavt  or  JuiosDionoir  AmAXi^io 
upon  the  faos  of  the  record,  no  title  oan  be  acquired  by  a  pnrohaser  at  a 
■ale  under  execation  iasned  upon  that  judgment. 

/.  L.  Dobbin  and  J,  L,  Parkerj  for  the  appellants. 
C  A.  Ebertf  for  the  respondents. 

Dickinson,  J.  This  is  an  action  for  the  partition  of  real  es- 
tate. The  defendants  denied  the  plaintiffs'  alleged  title.  That 
title  depends  upon  the  validity  of  a  judgment  entered  March 
25,  1884,  in  favor  of  one  Mary  A.  Becker,  in  an  action  by  her 
against  Peter  Morris,  who  then  owned  an  undivided  half  of 
the  premises.  In  that  action  an  affidavit  for  the  publication 
of  the  summons  was  made  on  the  eleventh  day  of  January, 
1884,  such  as  is  required  by  the  General  Statutes  of  1878, 
chapter  66,  section  64,  alleging  the  non-residence  of  the  de- 
fendant, and  that  his  place  of  residence  was  not  known  -to  the 
plaintiff;  and  thereupon  an  order  was  made  by  the  court,  on 
the  fourteenth  day  of  January,  for  the  publication  of  the  sum* 
mons.  The  statute  did  not  at  that  time  require  an  order  for 
such  publication,  but  prescribed  that  ''  upon  the  filing  of  an 
affidavit,"  such  as  has  been  just  referred  to,  the  service  might 
be  made  by  the  publication  of  the  summons.  The  affidavit, 
however,  was  not  filed  until  March  25th,  the  day  of  the  entry 
of  the  judgment;  neither  was  the  order  above  referred  to  filed 
until  that  day.  On  the  16th  of  January  a  writ  of  attachment 
was  issued  in  that  action,  and  levied  upon  this  property.  The 
summons  was  published  for  six  weeks  following  the  nineteenth 
day  of  January,  and,  upon  proof  of  the  default  of  the  defend- 
ant, judgment  was  entered  March  25th.  The  plaintiffs'  as- 
serted title  was  acquired  through  sale  under  execution  issued 
upon  that  judgment 

The  statute  prescribes  the  means,  through  a  constructive 
service  of  the  summons,  by  which  a  court  may  acquire  juris- 
diction to  render  judgment  affecting  property  within  the  state. 
This  mode  of  conferring  jurisdiction  is  effectual  only  as  the 
statute  makes  it  so;  and  whatever  the  statute  prescribes  as  a 
prerequisite  condition  cannot  be  dispensed  with.  The  statute 
allowing  publication  to  be  made  "  upon  the  filing  "  of  the  affi- 
davit makes  that  act  a  condition  essential  to  constitute  an 
authorized  publication.  This  not  having  been  done  until 
after  the  publication  had  been  completed,  the  court  acquired 
no  jurisdiction,  and  its  judgment  was  void:  Anderson  v.  Co- 
burrif  27  Wis.  558;  Cummings  v.  Tabor y  61  Id.  185;  Bradley  v. 
Jamison^  46  Iowa,  68;  Murphy  y.  LyonSy  19  Neb.  689. 
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The  conrti  by  its  order  of  pablication,  did  not  dispense  with 
ithe  requirement  of  the  statute  respecting  the  filing  of  the  affi- 
<)avity  nor  could  this  be  done.  The  defect  appears  upon  the 
face  of  the  record,  the  affidavit  being  officially  indorsed  by 
^he  clerk,  ''Filed  March  25,  1884,"  and  the  court  finds  in 
^this  case  that  it  was  not  filed  until  that  date.  The  recital  in 
:the  judgment  of  the  summons,  having  been  duly  served,  is 
^qualified  by  the  fact  shown  by  the  record,  and  which  was  a 
proper  part  of  the  judgment  roll,  as  to  the  manner  in  which 
service  was  made.  It  thus  appearing  that  the  affidavit  pre- 
scribed by  statute  was  filed  on  the  day  when  the  judgment 
was  entered,  it  will  not  be  presumed  that  one  was  filed  prior 
cto  that  time:  Oalpin  v.  Page^  18  Wall.  350, 366;  Clark  v.  Bryan^ 
16  Md.  171;  Clark  v.  Thompson,  47  111.  25;  Hahn  v.  Kelly,  34 
<3al.  391;  94  Am.  Dec.  742;  Ely  v.  Tollman,  14  Wis.  28;  Free- 
on  an  on  Judgments,  sec.  125. 

We  are  all  of  the  opinion  that  what  was  said  to  the  con- 
trary in  Gemmell  v.  Rice^  13  Minn.  371  (400),  is  opposed  both 
to  authority  and  to  principle,  and  should  be  overruled.  While 
^r.  Justice  Berry,  by  reason  of  sickness,  does  not  take  part  in 
this  decision,  it  is  just  to  state  that  in  the  consideration  of  the 
case  he  also  expressed  his  conviction  that  Oemmell  v.  Bice  was 
in  this  respect  wrong. 

The  plaintifis  sought  to  sustain  the  judgment  by  testimony 
tending  to  show  the  delivery  of  an  affidavit  to  the  clerk  on 
Ihe  16th  of  January.  But  there  is  no  finding  that  such  was 
-the  fact,  nor  does  the  evidence  conclusively  show  that  it  was 
so.  Whether  or  not  there  is  anything  in  the  plaintifis'  theory 
that  delivering  the  affidavit  to  the  clerk,  even  though  it  was 
not  filed  by  him,  would  be  sufficient  to  authorize  the  publica- 
tion, the  point  rests  upon  an  assumed  fact,  not  established  by 
the  findings  of  the  court,  and  is  not  now  available  to  the  plain- 
-tifiiB.  The  finding  of  the  court  that  no  affidavit  was  filed  until 
!March  25th  is  justified  by  the  evidence,  not  only  as  respects 
the  actual  filing,  but  as  to  the  delivery  to  the  clerk  for  filing, 
if  that  were  all  that  was  requisite,  and  upon  this  finding  the 
^conclusion  of  the  court  as  to  the  jurisdiction  was  right. 
"Whether  the  evidence  to  which  we  have  alluded  was  admis- 
sible is  not  a  question  involved  in  this  appeal,  and  wc  do  not 
^consider  it. 

The  court  did  not  acquire  jurisdiction  by  its  attachment 
of  property  without  any  service  of  the  summons.  An  attacb- 
fuent  alone  has  not  such  an  cfiect  where,  as  is  the  case  in  this 
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etatoy  the  attachment  is  ancillary  to  the  action,  a  prorisional 
remedy  in  the  action,  and  not  the  means  prescribed  for  the 
pnrpose  of  conferring  jurisdiction:  CUland  v.  Tavemier^  11 
Minn.  194;  Jarvis  v.  Barrett,  14  Wis.  691;  BeU  t.  OlmaUdj  18 
Id.  69. 

The  judgment  being  void  for  want  of  jorisdiction,  and  that 
appearing  upon  the  face  of  the  record,  no  title  was  acquired 
by  the  purchaser  under  the  execution:  HarringUm  y.  XooniM, 
10  Minn.  866;  Freeman  on  Judgments,  sec.  117. 

Order  affirmed.  

Koncs  AND  Opportunitt  to  bb  Heard  arb  EssisimAL  R»|u  hutes  to 
Jurisdiction  of  all  courts,  even  in  proceedings  in  rem^  and  judgments  with- 
out jurisdiction,  as  without  proper  order  of  publication  of  summons,  are 
nullities:  Dorr  ▼.  Bohr,  3  Am.  St  Rep.  106,  and  note. 

SsBYics  OF  Process  bt  Publication,  and  Effect  to  Coiifbr  Jubudio- 
TIOM:  See  Hakn  ▼•  Kelly,  04  Am.  Deo.  742,  and  extended  note  thereto. 
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[87  If  IHMBSOTA,  228.J 

RAn.BOAP  CoMPAKZBB.— Whbrb  Animal  IS  Wbomofullt  on  Track  of 
Railroad  Cokpant,  without  the  fault  of  the  company,  those  in  charge 
of  its  trains  owe  no  duty  to  look  ahead  and  ascertain  if  the  animal  be 
there,  and  are  only  bound  to  exercise  care  in  respect  to  it  from  the  time 
they  discover  its  periL  This  mlu  is  equally  applicable  in  tlM  case  of  an 
animal  wrongfully  upon  a  highway  at  a  railroad  crossing. 

John  C.  BuUitty  for  the  appellant. 

B,  F.  Hartshorn,  for  the  respondent. 

OiLFiLLAN,  C.  J.  Action  for  running  upon  and  killing 
plaintiff's  horse.  The  horse  was  at  large  in  a  public  highway, 
grazing  near  the. crossing  of  defendant's  road,  when,  a  train  of 
ears  coming  along  at  its  usual  speed,  the  horse  ran  upon  the 
track  in  front  of  the  train,  and  the  train  ran  upon  and  killed 
it.  It  does  not  appear  that  the  electors  of  the  town  had  deter- 
mined where  cattle,  horses,  etc.,  should  be  permitted  to  go  at 
large.  The  horse  was  therefore  wrongfully  in  the  highway. 
It  is  doubtful  that  the  evidence  as  to  the  defendant's  negli- 
gence, and  also  as^  to  contributory  negligence  on  the  part  of 
plaintiff,  was  such  as  to  justify  submitting  the  case  to  the 
jury.  Conceding,  however,  that  it  was,  still  there  must  be  a 
new  trial  for  refusal  of  the  court  to  instruct  the  jury  as  re- 
quested by  defendant. 
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There  were  several  requests  on  its  behalf,  presentiog,  in 
Taricms  ferms,  practically  the  same  prcpositioD,  which  the  court 
refused  to  give.  We  need  specify  only  two  of  them,  as  they 
express  the  gist  of  all:  '*  If  the  jury  believe  from  the  evidence 
that  the  plaintiff's  horse,  at  the  time  of  the  injury  complained 
of,  was  running  at  large,  it  is  instructed  that  the  verdict  must 
be  for  defendant,  unless  it  further  believes  that,  after  the  dis- 
covery of  the  peril  of  the  horse,  the  defendant's  servants  were 
guilty  of  negligence";  and  that  if  the  horse  was  running  at 
large,  plaintiff,  in  order  to  recover,  must  prove  two  facts,  viz.: 
'^  That,  prior  to  actually  striking  the  horse,  the  defendant's 
servants  discovered  its  peril";  and  **that,  after  the  discovery 
of  the  horse's  peril,  defendant's  servants  failed  to  do  some- 
thing which  they  ought  to  have  done  to  avoid  striking  it,  and 
which,  if  done,  would  have  been  effectual  to  prevent  the  col- 
lision." 

These  propositions,  or  rather,  this  proposition  twice  stated, 
is  in  exact  accord  with  what  was  decided  by  this  court  ia 
Locke  V.  First  Division  etc.  R.  R,  Co.j  15  Minn.  350,  and  reiter- 
ated in  Witherell  v.  Milwaukee  and  St  Paul  R^y  Co.,  24  Id.  410. 
It  is  true,  those  were  cases  where  the  animals  were  wrongfully 
upon  the  lands  of  the  railroad  company,  while  in  this  it  was 
wrongfully  upon  the  highway,  at  the  place  where  the  trains 
had  a  right  to  cross, — there  through  the  fault  of  the  plaintiff, 
and  not  of  defendant.  This  difference  makes  no  difference  in 
the  principle.  In  either  case,  those  in  charge  of  the  train  were 
not  bound  to  presume  that  the  animal  would  be  where  it  was. 
They  "  had  a  right  to  presume  that  the  plaintiff  would  keep 
her  at  home,  where  alone  she  belonged;  consequently  they 
owed  no  duty  to  plaintiff  to  look  ahead,  and  see  where  tho 
animal  was":  Locke  v.  First  Division  etc,  R,  R.  Co.,  supra. 
Their  duty  to  persons  or  animals  rightfully  on  the  highway 
would  have  required  them  to  be  on  the  lookout  to  ascertain  if 
there  was  any  chance  of  injury  to  such  persons  or  animals;  but 
with  that  duty,  and  its  extent  and  its  observance,  the  plaintiff, 
whose  animal,  through  his  own  fault,  was  wrongfully  there, 
had  no  concern.  Defendant  is  no  way  answerable  to  plaintiiT 
for  any  neglect  in  its  duty  towards  others.  Without  any  duty 
to  anticipate  that  the  horse  might  be  in  danger,  or  to  exercise^ 
care  to  ascertain  if  it  was  in  danger,  the  duty  of  those  in 
charge  of  the  train  of  cars  in  respect  to  the  horse  arose  frouL 
the  time  they  discovered  it  was  in  danger. 

Order  reversed. 
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Railroad  OoMPAirr  will  hot  bs  Liablb  for  Injitrt  to  Animalb  itny- 
ing  upon  its  track,  which  injury  is  not  the  result  of  gross  negligence  on  its 
part:  SL  LomU  etc  B,  H.  Co.  ▼.  Under,  89  Am.  Dec.  319;  Eamea  ▼.  Salem 
R.  R.  Ca,  96  Id.  C76.  But  where  cattle  have  strayed  onto  a  railroad  track, 
and  the  enginenlriver  sees  them,  bnt  does  not  stop  nor  slacken  speed,  bnt 
mns  upon  and  kills  them,  this  is  gross  negligence,  for  which  the  company  i» 
liablo:  CSdeago  eie.  B.  B.  Co.  ▼.  ^ellam,  34  Am.  Rep.  128. 
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[87  llTKlfSSOTA.  260.J 

Sioraturr  to  SumioNs  nf  Civil  Action  rrrd  rot  rr  in  HARBWRiriNa 
of  the  plaintiff  or  his  attorney.  Any  signature,  whether  written,  printed, 
or  lithographed,  which  the  party  issuing  the  summons  may  adopt  as  his 
own,  will  be  sufficient. 

JuDicxAL  Salr. — Lands  Sold  in  Ezbcution  ov  Statutory  Powrr  arr 
Drsgrirrd  with  SumciRNT  Crrtaintt,  if  all  penons  iuTited  by  the 
notice  to  become  bidden  are  enabled  to  identify  the  property,  and  know 
what  was  being  sold. 

Id.  —  Etidrngr  ov  ExTRDtsio  Facts  and  Circumbtanorb  is  Admissi- 
RLR  to  Identijt  Prrmisrs  Sold,  or  to  apply  the  description  thereto^ 
but  a  fatally  defective  description  in  a  sale  on  ezeention  cannot  be 
helped  out  by  evidence  of  facts  tending  to  prove  what  property  the 
officer  probably  intended  to  advertise  and  sell. 

Courts  will  Tarr  Judicial  Noticr  ov  Fact  that  a  township,  whether 
used  in  the  sense  of  a  municipal  division  of  a  county  or  of  a  township 
aooording  to  government  survey,  has  no  subdivisions  known  as  "  blocks.'* 
That  term  u  applied  only  to  the  subdivisions  of  a  platted  town,  village^ 
or  city. 

Edward  Savage^  for  the  appellant. 

Charles  D.  Kerr,  for  the  respondent. 

Mitchell,  J.  This  was  an  action  to  determine  adverse 
claims  to  real  estate.  Both  parties  claim  through  the  Little 
Falls  Manufacturing  Company  as  a  common  source  of  title. 
PlaintifP  claims  title, — 1.  To  certain  tracts  under  an  execu- 
tion sale  made  July  28,  1869,  on  two  judgments  known  as  the 
Herrick  judgments;  2.  To  other  tracts  under  an  execution 
sale  made  April  26,  1871,  on  the  junior  Herrick  judgment, 
and  two  others  known  as  the  Hidden  judgments;  3.  To 
still  other  tracts  under  an  execution  sale  made  June  11, 1874^ 
on  the  junior  Herrick  judgment;  4.  To  still  further  tracts  on 
an  execution  sale  made  June  25, 1875,  on  this  same  judgment. 
The  defendant  claims  title  under  a  deed  from  the  Little  Falls 
Manufacturing  Company  to  Arthur  *Eusti8,  executed  July  11^ 
1882,  and  certain  mcsnt)  conveyances  from  Eustis  to  defend* 
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ant.  The  coart  below  found  against  plaintiff  npon  all  four  of 
these  execution  sales.  The  grounds  upon  which  the  court 
held  invalid  the  title  under  the  execution  sale  of  July,  1869, 
were:  1.  That  the  Herrick  judgments  (which  were  rendered 
•on  default)  were  void,  because  the  summons  in  the  actions 
were  not  subscribed  by  the  plaintiff  or  his  attorney;  2.  That 
the  certificate  of  sale 'did  not  describe  the  real  estate  sold  with 
■sufficient  certainty;  3.  That  the  certificate  of  sale  was  not 
•executed  or  acknowledged  by  the  sheriff  of  Morrison  County. 
We  shall  consider  these  three  in  their  order. 

The  summons  in  the  two  Herrick  actions  bad  the  printed 
but  not  the  written  names  of  the  plaintiff's  attorneys  affixed, 
4tnd  the  court  below,  for  that  reason,  held  the  judgments  void 
upon  the  supposed  authority  of  Ames  v.  Schtirmeiery  9  Minn. 
206  (221).  Even  if  the  decision  in  that  case  is  to  be  adhered 
to,  it  does  not  follow  that  the  judgments  are  void,  or  that  they 
can  be  thus  collaterally  attacked  by  the  parties  to  those 
actions  or  their  privies.  Being  domestic  judgments  of  a  court 
of  common-law  jurisdiction  from  which  an  appeal  would  lie, 
they  would  be  valid  as  between  the  parties  until  reversed,  not- 
withstanding this  defect  in  the  summons:  Freeman  on  Judg- 
ments, sec.  126;  Hendrick  v.  Whittemare,  105  Mass.  23.  The 
summons  would  at  most  be  merely  voidable,  and  the  defect 
could  only  be  taken  advantage  of  directly  in  the  actions  them- 
selves, and  could  not  be  made  the  ground  of  a  collateral  at- 
tack on  the  judgments  by  the  parties,  or  those  in  privity 
with  them.  We  have  no  hesitation,  however,  in  saying  that, 
in  our  opinion,  the  decision  in  Ames  v.  Sehurmeier^  eupra^  was 
erroneous,  and  should  not  be  followed.  In  fact,  it  was  long 
«ince  vitually  overruled  by  Hotchkiss  v.  Cuttingy  14  Minn. 
537.  In-  the  first  case  this  court  held  that  the  summons 
must  have  the  name  of  the  plaintiff  or  his  attorney  attached 
in  his  own  proper  handwriting.  In  the  latter  case  it  was  held 
that  a  written  signature  purporting  to  be  that  of  the  plaintiff 
in  the  action,  but  made  by  his  agent  in  his  presence  and  by 
his  express  direction,  was  sufficient.  This  does  away  with  the 
necessity  of  a  signature  in  the  proper  handwriting  of  the  party 
or  his  attorney,  and  it  logically  follows  that  there  need  be  no 
written  signature  at  all;  that  any  signature,  whether  written, 
printed,  or  lithographed,  which  the  party  issuing  the  summons 
may  adopt  as  his  own,  will  be  sufficient.  Any  of  these  will 
will  accomplish  the  desired  purpose,  and  give  the  defendant 
ell  the  necessary  information.    There  is  no  middle  ground. 
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The  statute  either  requires  the  signature  to  be  the  proper 
^handwriting  of  the  plaintiff  or  his  attorney,  or  it  may  be 
•complied  with  by  attaching  any  of  the  other  forms  of  subscrip* 
tion  suggested.  The  decision  in  Ames  v.  Schurmeier^  aupra, 
4Beem8  to  have  been  made  upon  the  erroneous  presumption  that 
*' subscribed"  meant  a  '* written  signature,"  and  that  the  stat- 
ute defining  the  meaning  of  the  words  ''written  signature" 
applied  to  the  construction  of  the  statute  requiring  the  sum* 
mons  to  be  '* subscribed":  Barnard  v.  Heydrick^  49  Barb.  62; 
Mutual  Life  Ins.  Co.  v.  Ross^  10  Abb.  Pr.  260,  note;  Mexchen  ▼. 
ilore,  54  Wis.  214. 

This  brings  us  to  the  question  of  the  sufficiency  of  the  de- 
scription of  the  property  in  the  certificate  of  sale.  The  prop- 
erty in  controversy  consisted  of  certain  lots  in  certain  blocks 
in  the  town  of  Little  Falls,  in  the  county  of  Morrison,  accord- 
ing to  a  map  or  plat  thereof  recorded  in  the  office  of  the  regis- 
ter of  deeds.  The  notice  of  sale,  which  was  published  in  the 
fiauk  Rapids  Sentinel,  described  the  property  levied  on  and 
to  be  sold  as  situated  in  Morrison  County,  and  as  being  cer- 
tain specified  lots  in  certain  designated  blocks  "in  the  town  of 
Little  Falls."  There  would  seem  to  be  no  question  but  that 
this  description  was  sufficient,  and  gave  full  notice  to  all  par- 
ties of  what  property  was  to  be  sold.  The  certificate  of  sale, 
after  reciting  the  levy,  and  the  publication  of  notice  in  the 
Sauk  Rapids  Sentinel,  described  the  property  sold  the  same  as 
the  notice  of  sale,  except  that  it  uses  the  word  '' township" 
instead  of  "town,"  describing  it  as  lots  and  blocks  "in  the 
township  of  Little  Falls."  The  whole  trouble,  if  any,  arises 
from  the  use  of  the  word  "township"  instead  of  "  town,"  The 
word  "town"  often  means  "township,"  but  "township"  never 
means  "town"  in  the  sense  of  a  platted  village  or  town  site. 
But  it  clearly  appears  that  it  was  property  in  the  town  or  vil- 
lage of  Little  Falls  that  was  advertised  for  sale;  and  hence, 
as  already  remarked,  all  parties  had  notice  of  what  property 
was  to  be  sold.  The  court  will  take  judicial  notice  of  the  fact 
that  a  "township,"  whether  used  in  the  sense  of  a  municipal 
diviision  of  a  county  or  of  a  township  according  to  govern- 
ment survey,  has  no  subdivisions  known  as  blocks.  That 
term  is  applied  only  to  the  subdivisions  of  a  platted  town,  vil- 
lage, or  city.  In  view  of  these  facts,  we  think  it  apparent  that 
the  word  "township  "  is  a  mere  clerical  error,  being  inadver- 
tently used  for  the  word  "town."  If  the  word  "township"  be 
rejected  entirely  as  surplusage,  enough  remains  to  constitute 
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a  good  description  of  the  property  as  being  in  the  town  or  vil- 
lage of  Little  Falls.  The  difference  between  the  description 
in  this  certificate  and  that  contained  in  the  certificate  con* 
sidered  in  Herrick  y.  Ammerman^  82  Minn.  544,  will  be  appar> 
ent  on  inspection. 

We  do  not  fnlly  understand  the  point  to  the  objection  that 
the  certificate  was  not  acknowledged  or  ezecnted  by  the 
sheriff  of  Morrison  County.  It  was  executed  and  acknowl* 
edged  by  the  deputy  sheriff  who  made  the  levy  and  the  Bale. 
As  we  understand  the  law,  the  officer  who  makes  the  sale  i» 
the  proper  person  to  execute  the  certificate. 

The  court  found  as  a  fact  that  .the  amount  realized  from 
this  sale  was  sufficient  to  fully  satisfy  both  of  the  Herrick 
judgments.  Without  discussing  the  evidence,  it  is  sufficient 
to  say  that  we  think  it  justified  the  finding.  It  contains  fact» 
and  figures  sufficient  to  enable  the  court  to  arrive  at  the  result 
by  a  mere  mathematical  calculation.  It  follows  that  the 
power  to  sell  on  execution  under  either  of  these  judgments 
was  exhausted,  and  that  plaintiff  acquired  no  title  under  either 
the  sale  of  June  11, 1874,  or  of  June  25, 1876. 

This  leaves  only  the  scJe  of  April  26, 1871,  to  be  considered. 
This  was  made  on  three  executions  issued  severally  on  the 
junior  Herrick  judgment  and  the  two  Hidden  judgments.  The 
objections  that  there  was  no  evidence  that  the  Hidden  judg- 
ments had  been  assigned  to  plaintiff,  and  that  the  property 
was  sold  at  one  sale  on  all  three  executions,  and  that  one  of 
the  judgments  was  docketed  for  too  large  an  amount,  require 
no  consideration,  except  to  say  that  they  furnish  no  ground  for 
holding  the  title  acquired  at  the  sale  void.  The  fact  that  one 
of  the  executions  was  void  because  the  judgment  on  which  it 
was  issued  was  already  satisfied  would  not  render  the  sale 
void  if  the  other  executions  were  valid:  Qunz  v.  Heffner^  88^ 
Minn.  215. 

The  description  of  the  property  purporting  to  have  been 
sold  is,  however,  fatally  defective.  This  was  the  certificate  of 
sale  considered  by  the  court  in'  Herrick  v.  AmrMrman,  mpra^ 
when  we  held  the  description  as  to  one  tract  insufficient.  The 
description  of  the  lots  now  in  controversy  is  the  same  as  the 
one  considered  in  that  case.  Counsel  for  appellant,  however, 
questions  the  correctness  of  what  was  there  said  as  to  a  dis- 
tinction between  descriptions  in  conveyances  inter  partes,  and 
those  in  sales  made  in  the  execution  of  a  statutory  power.  He 
also  claims  that  this  appeal  comes  up  on  a  different  state  of 
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f>:  oofs.  In  what  was  said  in  Herrieh  v.  Ammerman^  fttpm,  we 
•did  not  mean  to  intimate  that,  to  constitute  a  good  description 
on  a  sale  in  execution  of  a  statutory  power,  it  must  be  such 
Ibat  from  a  mere  inspection  of  it  the  court  would  know  what 
land  was  intended.  Nor  did  we  intend  to  be  understood  that 
parol  evidence  of  extrinsic  facts  and  circumstances  was  not 
admissible  to  apply  the  description,  or  identify  the  premises 
•described.  All  that  was  intended  to  be  held  was,  that  the  land 
should  be  described  with  suiScient  certainty  to  enable  all  par* 
ties  to  identify  it,  and  know  what  was  being  sold;  that  in 
•cases  of  the  execution  of  a  statutory  power,  when  the  owner  of 
the  land  intends  nothing,  and  the  law  through  its  officers  acts 
in  hostility  to  him,  you  cannot  aid  or  help  out  an  inherently 
insufficient  description  by  extrinsic  evidence  tending  to  prove 
what  the  officer  probably  intended  to  selL  In  these  sales  the 
policy  of  the  law  requires,  not  that  there  should  exist  the 
means  of  showing  at  some  future  time  what  is  otherwise  in- 
definite and  uncertain,  but  that,  at  the  time  of  the  sale,  it 
8hould  be  within  the  power  of  all  who  are  by  the  notice  in- 
vited to  become  bidders  to  know  what  was  offered,  and  that  it 
should  not  be  left  to  be  surmised  or  guessed  at  some  future 
time  as  to  what  the  officer  intended  to  sell.  This  we  think  is 
in  accordance  with  reason  and  sound  policy,  as  well  as  sup* 
ported  by  authority:  Jackson  v.  Roseveltj  13  Johns.  97;  Jackson 
De  Lancyj  13  Id.  536;  7  Am.  Dec.  403;  Childs  v.  BalloUy  6  R.  I. 
537,  546;  Mason  v.  WhitCy  11  Barb.  173. 

In  the  present  case,  it  will  be  observed  that  the  defect  in 
the  description  exists  in  the  notice  as  well  as  the  certificate 
of  sale.  The  only  important  evidence  in  this  case  not  in  the 
former  is,  that  the  description,  as  far  as  it  goes,  fits  this  prop- 
erty, and  fits  no  other  in  the  county  belonging  to  the  judgment 
debtor.  This  is  not  evidence  of  extrinsic  circumstances  to 
identify  the  premises  in  the  light  of  which  the  description  in 
itself  appears  certain  and  sufficient,  but  merely  of  facts  tend- 
ing to  prove  what  property  the  sheriff  probably  intended  to 
advertise  and  sell  under  the  imperfect  and  defective  descrip- 
tion. The  description  cannot  be  helped  out  in  this  way.  These 
facts  were  presumably  not  known  to  bidders  at  the  sale;  and 
even  if  they  were,  they  are  not  to  be  left  thus  to  an  uncertain 
surmise  as  to  what  is  being  sold.  We  still  think  the  descrip- 
.    tion  bad. 

The  plaintiff  also  claimed  some  tracts  under  tax  titles;  but 
as  to  those  the  court  below  made  no  findings.    The  proper 
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course  for  plaintiff  to  have  pursued  was  to  have  requested 
the  court  to  amend  its  findings  in  that  regard.  The  plaintiff 
not  having  done  so,  the  sufficiency  of  the  alleged  tax  titles 
cannot  be  here  considered. 

The  same  remark  disposes  of  the  point  that  the  court  below 
failed  to  decide  certain  objections  made  on  the  trial  to  the  ad- 
mission of  evidence,  which  were  taken  under  advisement,  in- 
stead of  being  disposed  of  when  made.  The  plaintiff  should 
have  requested  the  court  to  state  in  the  ''case"  how  these  ob- 
jections were  disposed  of. 

The  judgment  is  affirmed  in  all  things,  except  in  so  far  as 
it  adjudges  that  the  defendant  is  the  owner  of  those  tracts  of 
land  and  lots  which  were  sold  to  plaintiff,  July  28,  1869,  on 
executions  on  the  Herrick  judgments,  and  the  plaintiff's 
claim  of  title  thereto  is  void,  which  part  of  the  judgment  is 
hereby  reversed.  


DsscRimoN  OF  Pbopxrtt  nr  NoncB  ov  JurooLUi  Sals  U  the  ml 
of  a  note  to  Hitman  ▼.  Anthony,  75  Am.  Dec  705. 

Judicial  Kotio%  and  What  abm  Facts  voe:  Seo  the  •ztmdad  note  ta 
LoxiftaT  ▼.  MuUer,  89  Am.  Deo.  66^-698. 


Frost's  Detroit  Lumber  Works  v.  Millers'  bto. 

Mutual  Insurance  Company. 

[87  IfiNimoTA,  800.] 

Insurance— CoNaTRUCTio2(  of  Polict — Incrsasi  of  Risk.  — A  policy  of 
fire  ixumranoe  provided  that  if  the  insured  buildings  should  bo  "sltersd, 
added  to^  or  enlarged,"  dae  notioe  most  be  given  and  consent  indorsed 
on  the  policy.  A  by-law,  made  part  of  the  contracti  provided  that 
whenever  a  building  should  be  "sJtered,  enlaxged,  or  appropriated  to 
any  other  purposes  than  those  mentioned,  or  the  ri^k  be  otherwise 
incressed,"  without  the  consent  of  the  insurer  first  obtained,  the  policy 
should  be  void.  Under  these  provisions  in  the  policy,  notice  to  the 
insurer  and  consent  to  a  material  enlargement  of  the  building  are 
required,  although  the  risk  be  not  in  fact  thereby  increased.  A  writtea 
■  permission  in  such  policy  "  to  make  necessary  alterations  and  repairs  ** 
does  not  authorize  a  material  enlargement  of  the  building  by  an  addition 
twelve  feet  wide  and  two  hundred  feet  long. 

Iix — Whilx  Wrtttkn  Provision  of  Ck)NTRAcr  should  Prxvad.  over 
one  inconsistent  with  it,  and  which  is  part  of  a  printed  form,  adopted 
for  general  use,  yet  only  so  far  as  it  is  apparent  that  the  parties  intended 
to  modify  or  disregard  the  printed  stipulations  will  the  latter  give  way. 

Id. — Pabol  Evtdencb  that  Enlargement  of  Building  Insured  was 
CoNTEUFLATED  at  the  time  the  insurance  was  eflflBcted  is  inadmissible 
to  vary  the  terms  of  the  written  contract  of  insurance  reUttve  to  the 
enlargement  of  insured  buildings. 
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lo.  —  COHTBACr  18  TO  BB  CoNSTBUXD   IN  LZGBT  OT  CXBCVMBTAirOli  VNDKft 

Which  It  was  Made,  and  a  contract  for  insarance,  to  mn  for  a  period 
of  years,  made  upon  a  building  and  machinery,  then  known  to  bo  in 
process  of  constmction,  is  applicable  to  the  property  when  complete  aa 
the  parties  had  contemplated*  A  description  in  the  policy  of  the  build- 
ing insured  as  a  "saw-mill  building"  does  not  limit  tiie  use  of  tha 
property  to  the  purposes  of  a  saw-milL 

Action  upon  an  insurance  policy,  the  insured  property 
haying  been  destroyed  by  fire.  The  material  facts  appear 
in  the  opinion.  The  verdict  was  for  the  plaintiff,  and  the 
defendant  appealed  from  an  order  refusing  a  new  trial. 

Benton  and  Roberts^  and  M.  B.  Koon^  for  the  appellant. 
Torrance  and  FktcJierj  for  the  respondent. 

Dickinson,  J.  Our  decision  of  this  appeal  will  be  based 
principally  upon  the  construction  given  to  the  contract  of  in- 
surance as  respects  the  enlargement  of  the  building  insured. 
One  of  the  printed  clauses  of  the  policy  is  as  follows: — 

*^ Repairs  and  Additions. — Such  ordinary  repairs  as  may 
be  necessary  to  keep  the  premises  in  good  condition  are  per- 
mitted by  this  policy;  but  if  the  buildings  hereby  insured  be 
altered,  added  to,  or  enlarged,  due  notice  must  be  given  and 
consent  indorsed  hereon." 

A  by-law  indorsed  upon  the  policy,  and  by  the  terms  of  the 
policy  made  a  part  of  the  contract,  contains  the  provision  that 
''  whenever  a  building  insured  by  this  company,  or  coiltaining 
the  property  insured,  shall  be  altered,  enlarged,  or  appropri- 
ated to  any  other  purposes  than  those  mentioned,  or  the  risk 
be  otherwise  increased,  ....  without  the  consent  of  the 
company  first  obtained  in  writing,  such  policy  shall  be  void.'' 

About  a  year  and  a  half  after  the  insurance,  the  building 
(which  was  until  then  about  fifty-three  feet  wide  and  two 
hundred  feet  long)  was  extended  on  one  side  so  as  to  make  it 
twelve  feet  wider  through  its  whole  length  of  two  hundred 
feet.  The  jury  found  specifically  that  this  enlargement  did 
not  increase  the  risk.  If  the  provision  first  above  recited  had 
stood  alone,  there  would  have  been  no  doubt  that  a  material 
enlargement  of  the  building,  without  the  consent  of  the  in- 
surer, would  have  constituted  a  violation  of  the  condition  of 
the  policy,  even  though  the  risk  might  not  have  been  in  fact 
thereby  increased.  It  was  competent  for  the  parties  by  their 
contract  to  thus  leave  it  in  the  power  of  the  insurers  to  deter- 
mine whether  in  their  judgment  the  risk  would  be  increased^ 
and  whether  or  not  they  would  continue  the  insurance,  if  the 
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eitaation  or  condition  of  the  property  should  be  changed  by 
any  material  addition  or  enlargement.  The  contract  expli- 
citly reserving  this  right  to  the  insurers  to  exercise  their  own 
Judgment  in  the  premises,  they  are  not  to  be  deprived  of  it, 
and  held  bound,  notwithstanding  the  disregard  by  the  insured 
of  the  conditions  of  the  contract,  merely  becanse  in  the  judg- 
ment of  a  jury  the  change  did  not  in  fact  increase  the  risk. 
The  only  doubt  as  to  the  construction  of  the  contract  grows 
■out  of  the  provisions  in  the  by-law,  that  if  a  building  insured 
shall  be  "altered,  enlarged,  or  appropriated  to  any  other  pur. 
poses  than  those  mentioned, or  the  mib  be  otherwise  increased^'* 
etc.  But  in  view  of  the  distinct,  unqualified,  and  apparently 
complete  provision  first  recited,  we  are  of  opinion  that  the 
words  in  the  by-law,  and  which  we  have  put  in  Italics,  cannot 
be  construed  so  as  to  affect  the  plain  meaning  of  the  former 
provision.  The  two  provisions  are  consistent,  if  the  qualify- 
ing efifect  of  the  italicized  words  be  limited  to  the  immediately 
antecedent  clause,  ''appropriated  to  any  oiher  purposes  than 
those  mentioned."  The  result  of  this  construction  is,  that  the 
policy  would  be  avoided  by  any  material  enlargement  or  alter- 
ation of  the  building  without  the  c<Mi8ent  of  the  insurer,  or  by 
the  appropriation  of  the  building  to  other  purposes  than  those 
mentioned,  if  the  risk  should  be  thereby  increased,  or  if  the 
risk  be  increased  otherwise  than  by  appropriating  the  prop- 
erty to  other  uses  than  those  mentioned:  lAfman  v.  SUiU  Mut. 
Fire  Ina.  Co.,  14  Allen,  329. 

That  the  enlargement  was  a  material  one,  such  as  would 
come  within  this  stipulation  of  the  contract,  we  do  not  doubt 
Under  the  construction  which  we  have  put  upon  the  policy, 
the  fact  that  the  risk  was  not  increased,  as  the  jury  considered, 
does  not  do  away  with  the  invalidating  efifect  of  the  disregard 
by  the  assured  of  this  condition.  There  was,  however,  writ- 
ten in  the  policy  a  permission  ''  to  make  necessary  alterations 
and  repairs,"  and  it  is  claimed  that  this  was  a  necessary 
alteration.  While  the  written  provision  of  a  contract  should 
prevail  over  one  which  is  inconsistent  with  it,  and  which  is 
part  of  a  printed  form,  adopted  for  general  use,  yet  only  so  far 
as  it  is  apparent  that  the  parties  intended  to  modify  or  disre- 
garded the  printed  stipulations  will  the  latter  give  way.  We 
are  unable  to  construe  this  writing  as  wholly  inconsistent  with, 
or  as  intended  to  wholly  do  away  with,  the  requirement  ex- 
pressed in  the  printed  condition,  that  if  the  building  be  ''  al- 
tered, added  to,  or  enlarged,"  notice  must  be  given  and  consent 
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indorsed.  It  is  operative  to  qualify  the  piovlsioii  respecting 
alterations  merely,  without  necessarily  affecting  that  respecting 
additions  or  enlargements.  Necessary  alterations  and  repairs 
upon  the  existing  structure,  whatever  such  '^  alterations " 
might  properly  include,  were  authorized;  but  not  a  material 
enlargement  of  the  whole  building,  such  as  was  made  in  this 
case. 

There  was  evidence  directed  to  showing  that  this  enlarge- 
ment was  contemplated  by  the  assured  when  the  contract  was 
made,  and  that  the  agent  was  advised  of  this  at  the  time. 
The  building  was  in  process  of  construction  when  the  insur- 
ance was  effected,  and  the  contract  of  insurance  should  be 
deemed  applicable,  not  only  to  the  incomplete  structure,  but 
to  the  building  when  completed.  But,  as  we  understand  the 
evidence,  this  addition  can  hardly  be  deemed  to  have  been  a 
completion  of  the  process  of  construction,  but  an  enlargement 
of  an  already  complete  structure.  It  was  made  long  after  the 
original  structure  was  completed,  and  involved  the  tearing 
down  of  one  side  of  the  same  two  hundred  feet  in  length.  As 
we  understand  the  facts  sought  to  be  shown,  the  proof  was  in* 
competent,  under  the  rule  which  forbids  oral  evidence  to  vary 
the  terms  of  a  written  contract. 

For  the  reasons  above  expressed,  we  think  that  the  verdict 
cannot  stand,  and  there  must  be  a  new  trial. 

Some  other  questions  are  involved  in  the  appeal  which  it  is 
•expedient  that  we  should  pass  upon,  as  they  may  be  expected 
to  arise  again  if  there  should  be  a  retrial  of  the  cause.  With- 
out referring  particularly  to  the  evidence  of  the  agency  of 
Smith  and  Spencer,  we  will  say  that  the  evidence  is  deemed 
to  have  been  sufficient  to  justify  the  conclusion  that,  for  the 
purpose  of  effecting  this  insurance,  those  persons  were  the 
agents  of  the  defendant. 

Because  parol  evidence  was  received,  and  the  question  left 
to  the  jury  as  to  whether  the  use  to  which  the  building  was 
put  was  such  as  the  parties  had  contemplated,  the  defendant 
contends  that  the  rule  was  violated  which  requires  that  the 
written  contract  only  shall  determine  the  intention  of  the  par- 
lies. Attention  is  particularly  called  to  the  term  *'  saw-mill 
building,"  by  which  the  building  insured  is  designated  in  the 
policy;  also  to  the  provision  above  recited  from  the  by-law 
avoiding  the  policy  if  the  property  shall  be  **  appropriated  to 
any  other  purposes  than  those  mentioned."  The  building  was 
4ised  at  the  time  of  the  fire  for  the  sawing  of  lumber  from  logs, 
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and  also  as  a  box  factory,  having  in  it  proper  machinery  for 
those  purposes,  and  some  dry-kilns  for  drying  lumber  by 
steam.  The  principle  relied  upon  by  the  appellant  is  not 
applicable.  The  contract  is  to  be  construed  in  the  light  of  the 
circumstances  under  which  it  was  made.  The  insurance  to 
run  five  years  was  efTected  while  the  building  was  known  to 
be  in  the  process  of  construction  and  equipment  with  ma- 
ohinery.  The  plaintiff  had  another  building  near  this,  which 
was  called  the  "  factory  building.''  The  policy  insured  the 
plaintiff  as  follows:  "$2,083.33  on  their  brick  composition- 
roofed  saw-mill  building;  ....  $l,666.60on  their  machinery 
of  all  kinds,  both  fixed,  movable,  their  settings,  parts,  and  ap- 
pliances, circular,  edging,  and  butting  saws,  shafters,  gearing, 
belting,  pulleys,  hangers,  tools,  fixtures,  millwright  work, 
boilers  and  engines,  steam,  gas,  and  water  pipes,  while  con- 
tained in  said  mill  building;  $1,041.27  on  lumber  contained 
in  said  mill-yard,  and  on  dock  attached  to  said  mUl  premises; 
$280.80  on  lumber  in  process  contained  in  said  mill  building.*^ 
In  the  light  of  the  circumstances  to  which  we  have  referred, 
which  were  known  to  the  plaintiff,  and  to  the  agent  at  least 
of  the  defendant,  it  is  difficult  to  read  the  policy  as  specify- 
ing the  purposes  for  which  the  property  was  to  be  used.  The 
plainer  purpose  and  effect  of  the  term  "saw-mill  building'' 
was  to  describe  and  distinguish  the  property  insured,  not  to 
declare  the  purposes  for  which  only  the  mill  should  be  used: 
Everett  v.  Continental  Ins.  Co.j  21  Minn.  76.  This  term  of  de- 
scription occurs  only  in  that  part  of  the  policy  employed  to 
designate  the  property  insured,  and  the  amount  of  insurance 
upon  it.  It  is  used  in  the  application  only  in  the  same  con- 
nection. It  would  seem,  too,  from  the  policy  itself,  that  it  was 
contemplated  that  the  mill  would  be  used  for  other  purposes 
than  the  sawing  of  logs  into  lumber,  and  that  lumber  was  to 
be  then  subjected  to  some  other  process  of  manufacture;  for  a 
part  of  the  insurance  was  specifically  on  "lumber  in  process."' 
The  printed  clause  in  the  by-laws  was  therefore  inapplicable- 
to  limit  the  use  of  the  property  to  the  purposes  of  a  saw-mill,, 
for  the  reason  that  the  uses  to  which  it  was  or  was  to  be  ap- 
propriated were  not  "mentioned."  There  was  therefore  no- 
error  in  this  particular  of  which  the  defendant  can  complain. 
It  follows,  too,  that  it  was  immaterial  whether  an  increased 
danger  arose  from  the  dry-kilns,  if  they  were  a  part  of  the 
original  conslruction  in  accordance  with  the  contemplation  of 
the  parties. 
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For  the  reason  stated  in  the  first  part  of  this  opinion  ther 
order  refusing  a  new  trial  is  reversed. 


IssoBSD  n  BornvD  to  Disclose  Alteration  ob  Change  nr  l:xmax» 
Pbopbbtt  af ier  iasaanoe  of  policy,  if  he  would  haro  been  bonnd  to  dieeloea 
Bttch  a  condition  of  the  property  at  the  time  of  making  the  applicatknt  Oait^ 
vert  V.  Hamilton  M.  /.  Co.,  70  Am.  Deo.  744. 

Ck)NTRA0r  IS  TO  BE  CONSTBUSD  IK  LiGBT  OF  SUBBOUXPINO  ClBODllSXA>Cm 

See  Smith  ▼.  Kerr,  2  Am.  Sk  Bep.  302. 


Wilson  v.  Winona  and  St.  P^teb  R  R  Co. 

[87  MINXB80TA,  SaiJ 

Mabiie  Aim  SiRyAiiT— BiBXB  Ihcideht  TO  EiCFLonxirT. — Bmpk^oe  of 
railioad  eompany,  who  had  the  management  of  the  hnmnen  at  the  com- 
pany*!  yard,  indnding  the  switching  and  making  np  of  tndns,  and  wh»> 
was  familiar  with  the  sitoatiiin  of  the  tracks  in  the  yard,  and  knew  thaik 
a  oertain  frog  was  left  in  a  condition  nnsafe  and  dangerous  to  person*- 
switching  cars,  most  be  held  to  have  taken  upon  himself  the  rides  inci- 
dent to  the  situation  of  the  track,  from  which  he  was  not  relieved  by  a* 
eoodhional  promise  by  a  section  foreman  to  improve  the  track  at  tha^ 
point  **  if  he  got  time  some  Saturday  afternoon.''  Hie  company  was  nol 
bound  by  such  promise,  and  there  was  no  rcMonable  oooneotion  belwesa. 
it  and  the  employee's  continuance  in  the  bnsinfiss 

Appeal  by  the  defendant  from  an  order  grantiiig  a  nevr 
trial,  the  action  having  been  dismissed  when  the  plaintifT 
rested. 

Wilton  and  Powers^  for  the  appellant. 

Damid  Buek^  and  Pfau  and  Freeman^  for  the  respondent. 

Vanderbubgh,  J.  The  plaintiff,  widow  of  James  Wilson^ 
deceased,  and  administratrix  of  his  estate,  brings  this  action* 
to  recover  damages  for  injuries  resulting  in  his  death,  and  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant 
In  the  yard  of  the  company  at  Mankato,  it  is  alleged  that  a 
certain  frog  connecting  the  main  track  with  a  switch-track 
was  left  in  an  unsafe  and  unprotected  condition,  and  that  the 
road-bed  was  improperly  constructed  at  that  point,  in  that  an 
open  space  was  left  under  the  rail,  so  that  the  deceased,  while 
engaged  in  the  business  of  the  company,  accidentally  caught 
his  foot  in  or  under  the  frog,  and  was  run  over  and  killed  by 
the  cars.  This  yard  is  connected  with  the  main  line  of  the 
company  by  a  spur-track  about  three  miles  long,  and  it  appears 
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that  the  deceased  was  conductor  on  this  short  line,  and  had 
tlie  management  of  the  business  at  the  yard,  including  the 
switching  and  making  up  of  trains.  He  had  been  so  engaged 
for  about  three  years,  and  was  familiar  with  the  character 
and  situation  of  the  tracks  in  the  yard,  including  the  frog  and 
track  in  question. 

The  evidence  shows  that  the  track  at  this  point  was  con- 
structed in  the  same  manner,  and  left  in  the  same  condition, 
as  at  other  frogs  in  the  yard.  It  was  put  in  and  con- 
structed in  September,  1880,  and  the  accident  occurred  on  the 
22d  of  June,  1881;  and  it  appears  that  the  deceased  knew  the 
risks  and  dangers  connected  with  the  use  of  the  track  at  this 
point  to  persons  engaged  in  switching  while  coupling  and  un- 
coupling cars.  The  deceased,  at  the  time  he  was  injured,  was 
attempting  to  uncouple  cars  while  in  motion.  He  was,  at  the 
same  time,  giving  directions  or  signals  to  the  engineer,  who, 
with  the  brakeman  then  stationed  on  the  cars  sought  to  be 
separated,  was  subject  to  his  control,  and  while  he  was  so  oc- 
cupied and  walking  between  the  rails  the  accident  occurred. 
It  appears,  we  think,  that  the  cars  could  have  been  safely  un- 
coupled by  causing  the  brakeman  to  bring  the  rear  cars  to  a 
stop,  and  thus  save  the  risk. 

1.  Conceding  that  the  questions  of  the  negligence  of  the  com- 
pany in  constructing  the  track,  and  of  the  contributory  neg- 
ligence of  the  deceased  in  attempting  to  uncouple  cars  while  in 
motion,  and  occupied  in  giving  directions  to  his  subordinates, 
were  for  the  jury,  still  we  think  there  is  no  doubt  that  it  must 
be  held  that  he  took  upon  himself  the  risks  incident  to  the 
situation  of  the  track,  upon  the  undisputed  facts  of  the  case, 
unless  it  is  made  to  appear  that  he  >was  relieved  therefrom  by 
the  acts  or  promises  of  the  company:  Anderson  v.  Morrisonj  22 
Minn.  274;  Hughes  v.  Winona  etc.  R.  R.  Co.j  27  Id.  137;  Craver 
V.  Christian^  36  Id.  413;  Sherman  v.  Chicago  etc.  Ry  Co,y  34 
Id.  259;  SuUivan  v.  India  Mfg.  Co.,  113  Mass.  896. 

2.  It  is,  however,  claimed  that,  before  the  accident,  he  noti- 
fied the  section  foreman,  who  had  charge  of  the  repairs  of  the 
track  upon  that  part  of  the  road,  of  the  defect  in  the  track  or 
road-bed  at  this  particular  place,  and  that  the  latter  promised 
to  remedy  it,  and  that,  in  continuing  in  defendant's  employ 
thereafter,  he  must  be  deemed  to  have  relied  upon  the  promise, 
and  to  be  relieved  of  any  responsibility  arising  from  such 
risks.  The  determination  of  this  question  must  rest  entirely 
upon  the  construction  to  be  given  to  the  evidence  of  the  wit- 
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nees  Madden,  the  section  foreman  referred  to,  who  was  the 
only  witness  who  testified  on  the  subject.  It  appears  from  his 
evidence  that  he  was  subordinate  to  the  road-master,  and  sub- 
ject to  the  orders  of  the  latter,  and  that  his  regular  and  ordi- 
nary  work  was  to  see  that  the  track  was  kept  in  repair  or 
"good  shape,  and  safe  for  trains  to  pass  over."  He  had  noth- 
ing to  do  with  new  work  or  changes  in  the  construction  of 
work  already  cpmpleted,  except  as  ordered  by  his  superior. 
The  frog  and  side-track  were  constructed  by  him  under  the 
orders  of  the  road-master,  leaving  a  space  of  from  one  to  two 
inches  under  the  rail  for  the  water  to  escape.  No  changes 
were  made  in  it  until  the  accident  happened.  The  work  was 
done  in  the  usual  way,  and  he  received  no  instructions  to 
modify  it.  The  evidence  shows  that,  if  the  earth  had  washed 
out,  it  would  have  been  his  duty  to  have  restored  it  to  its  nor- 
mal condition  by  repairs.  It  is  not  shown,  however,  that  it 
was  within  the  scope  of  his  duty  to  fill  or  "plug"  the  space  in 
question,  as  the  deceased  desired,  without  orders,  nor  was  bis 
promise  in  itself  sufficient  to  bind  the  company. 

Madden  was  not  subject  to  the  orders  of  the  deceased.  The 
first  time  the  latter  spoke  to  him  about  it  was  more  than  a 
month  before  the  accident,  when  Madden's  reply  was:  "  I  told 
him  I  had  no  orders."  "He  spoke  to  me  to  plug  it.  I  told 
him  I  had  no  orders  to  fill  it,  and  I  could  not  do  it  without 
orders."  And  about  two  weeks  before  the  injury,  he  says  de- 
ceased again  addressed  him  on  the  subject.  "  He  said  that 
was  where  he  done  all  his  switching.  It  was  not  very  nice. 
It  was  not  very  safe,  and  he  would  like  to  have  the  rails  filled 
in  between."  "I  told  him  that  if  I  got  time  I  would  fix  it 
some  Saturday  in  the  afternoon.  This  is  the  answer  I  made 
him."  There  is  no  other  evidence  on  the  subject.  We  think 
it  presented  no  question  for  the  jury.  The  deceased  had  had 
long  experience  in  the  railroad  service  in  various  capacities. 
He  was  clearly  aware  of  the  dangerous  nature  of  this  frog  to 
tliose  engaged  in  switching.  The  promise  was  made  by  a 
subordinate  subject  to  the  orders  of  a  superior,  as  he  was  dis- 
tinctly informed,  and  indefinite  and  contingent  in  its  charac- 
ter. He  was  not  warranted  in  relying  upon  it,  particularly  as 
he  had  control  of  the  movements  of  the  cars,  and  by  the  aid 
of  the  brakeman,  could  have  accomplished  the  desired  result 
without  risk:  Marquette  etc.  R.  R.  Co,  v.  Spear y  44  Mich.  169; 
88  Am.  Rep.  242.  We  fail  to  see  any  reasonable  connection 
between  the  promise  of  Madden  and  Wilson's  continuance  in 
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r4be  busiaesB:  Sweeney  v.  Berlin  eUS*  Co.^  101  N.  Y.  520, 525;  54 
.Am.  Rep.  722. 

As  there  is  no  conflict  in  the  evidence  upon  anj  mi^tftriri 
r; point  in  the  case,  and  its  interpretation  is  not  doabtfdl,  a  dis- 
missal in  the  nature  of  a  nonsuit  was  proper. 

Order  reversed.  

Servant  Assitmks  Orddi art  Risks  Iiion>EziT  to  ths  Khpluimhit: 
LewUr.  Sd/eri,  2  Am.  Bt.  Bap.  638;  and  see  WuotiOa  r.  JhthUh  Lumber  Oo^ 
amie,  p.  832. 

Master's  Promise  to  Repair  Deviot,  to  Jostdt  Ssrvaht's  OosTDrv* 
.  AircE  in  employment,  most  be  definite*  and  to  be  ezefdaed  within  a  reaaon* 
X  able  time:  See  Indkau^polU  etc  R*y  Co,  ▼.  Watton^  atiie^  p.  678^  tad  note; 
^Uhison  etc,  B.  R  CiK  r,  Sadler,  ante,  p.  729. 
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187  IflNVESOTA,  800.J 

ILeb  Judicata.  — Former  Aixjudigatiov  oh  QuBsnoir  ov  Rioar  to  CSob- 
TODT  OF  Invaht  Chili>,  brought  np  on  hdbea$  eorjmt,  may  be  pleaded 
aa  rea  Judkata,  and  is  condnsive  npon  the  same  parties  npon  the  aame 
state  of  facts.  Such  a  case  is  reaUy  one  of  private  psrtiee  contesting 
private  rights,  under  the  form  of  proceedings  on  Aofteeu  corpus,  and  is 
•distinguishable  from  one  in  which  the  writ  is  sued  out  on  behalf  of  a 
person  unlawfully  restrained  of  his  liberty. 

Habeas  corpus  to  obtain  the  custody  of  an  infant.  The 
return  to  the  writ  set  out  former  proceedings  by  habeas  corpus^ 
instituted  by  the  relator  in  this  suit,  in  which  were  sought  to 
4>e  determined  the  questions  here  raised. 

Henry  J.  Gjertsen  and  A.  Danford,  for  the  relators. 

R.  A.  and  F.  C.  Irwin^  and  H.  J,  Pecij  for  the  respondents. 

Mitchell,  J.  In  In  re  Snelly  31  Minn.  110,  this  court  held 
that  a  decision,  under  one  writ  of  habeas  corpus^  refusing  to 
-discharge  a  prisoner,  is  not  a  bar  to  the  issuing  of  another 
writ,  based  upon  the  same  state  of  facts,  nor  to  a  hearing  and 
discharge  thereon.  While  there  is  room  for  a  difference  of 
opinion,  and  in  fact  a  conflict  of  decisions,  upon  this  ques- 
4ion,  yet,  in  view  of  the  origin,  history,  and  purposes  of  this 
writ  as  a  "writ  of  liberty,"  we  adopted  this  rule  in  this  class 
of  cases  in  which  the  liberty  of  the  citizen  is  the  question 
<lirectly  involved.  But  such  cases  are  clearly  distinguishable, 
we  think,  both  upon  principle  and  authority,  from  those  ia 
which  the  writ  is  sued  out  merely  for  the  purpose  of  drimt' 
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mining  which  of  two  parties  is  entitled  to  the  custody  of  an 
infant  child.  In  the  latter,  the  question  is  not  really  whether 
the  infant  is  restrained  of  its  liberty,  but  who  is  entitled  to 
its  custody?  It  is  true  that  the  charge  is,  that  the  child  is 
unlawfully  restrained,  etc.;  but  the  gist  of  this  charge  is  not 
that  the  child  is  unlawfully  deprived  of  its  liberty,  but  that 
«uch  restraint  is  in  prejudice  of  the  right  of  the  relators  to 
its  custody.  The  case  is  really  one  of  private  parties  con- 
testing private  rights,  under  the  form  of  proceedings  on 
habeas  corpus. 

In  our  judgment,  in  such  cases,  both  principle  and  consid- 
erations of  public  policy  require  the  application  of  the  doc- 
trine of  estoppel  to  judicial  proceedings.  We  therefore  hold 
that  a  former  adjudication  on  the  question  of  the  right  to  the 
<;u8tody  of  an  infant  child,  brought  up  on  habeas  eorpus,  may 
be  pleaded  as  resjudicata^  and  is  conclusive  upon  the  same 
parties,  upon  the  same  state  of  facts:  Mercein  v.  People^  25 
Wend.  64;  85  Am.  Dec.  658;  People  v.  Brady,  56  N.  Y.  182; 
Freeman  on  Judgments,  sec.  824;  Church  on  Habeas  Corpus, 
fiec.  887.  In  this  case,  the  former  adjudication  pleaded  in  the 
return  to  the  writ  is  admitted  in  the  answer;  and  no  new 
facts  axe  alleged  as  having  since  occurred  which  alter  in  any 
material  respect  the  rights  of  either  party  to  the  custody  of 
the  child.  The  parties  are,  in  effect,  the  same;  for  although 
the  alleged  mother  of  the  child  was  the  sole  relator  in  the 
former  proceedings,  while  her  husband  (who  is  not  the  father 
of  the  child)  now  joins  with  her  as  relator,  yet  he  can  have 
no  rights  in  the  matter  independently  of  his  wife.  If  he  has 
any  rights^  they  must  be  wholly  derived  from  and  dependent 
upon  those  of  his  wife. 

The  motion  of  the  respondent  to  discharge  the  writ  is  there- 
fore granted.  

Whxn  Judgment  mat  be  Pleaded  as  Res  Adjudioata:  See  the  ex- 
tended note  to  Lea  ▼.  Leat^  96  Am.  Dec.  775-783;  Harmon  v.  Auditor  cfPub- 
lie  AceounU,  ante,  p.  502. 

Ordeb  Awabdino  CcrsTODT  or  Child  on  Habeas  Cobfus,  bow  far  con* 
flideied  rea  acffmUcata:  See  note  to  StaU  v.  Smith,  20  Am.  Dec.  896. 

Habeas  Ck)BFus  bt  Pabent  to  Obtain  CuerroDT  or  Child:  See  the  not^ 
to  Brooke  ▼.  Logan,  Z  Am.  St  Rep.  183-187. 
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Franklin  v.  Winona  and  St.  Peter  R  R.  Co. 

r87  IflHHSSOTA,  409.J 

Bailboai>  Ooiepanib8.->It  is  Dutt  of  Railroad  CoMTAirr  to  Coveb. 
Bridges  and  Cultsbts  on  the  line  of  its  road  within  its  yards,  and 
within  a  reasonable  distance  of  switches,  wherever,  in  the  proper  per- 
formance of  their  duties,  it  would  naturally  and  reasonably  be  antici- 
pated that  brakemen  would  be  apt  to  go  in  making  ooaplings. 

Master  and  Servaitt.  —  Lr  Neoligbncs  ov  Master  Combines  witb 
Negligence  of  Fellow-sertant,  and  the  two  contribute  to  the  injury 
of  another  serv^ant,  himself  free  from  negligence,  the  master  is  liable. 

Question  for  Jury.  —  Whether,  under  the  facts  of  the  particular  case,  it 
was  the  duty  of  the  railroad  company,  in  the  exercise  of  ardinary  care, 
to  cover  a  certain  culvert,  was  a  qnestioii  pioperiy  sabraitted  to  the 
jury. 

Appeal  by  the  defeDdant  from  an  order  denying  a  neir 
trial.    The  facts  appear  in  the  opinion. 

Gordon  E.  Cole^  for  the  appellant. 

George  B.  EdgerUm^  and  KeUogg  and  Eaton^  for  the  reepond* 
ent 

MrrcHELL,  J.  The  negligence  charged  against  the  defend- 
ant was  leaving  open  and  uncovered  the  spaces  between  the 
ties  over  a  culvert,  into  which  deceased,  a  brakeman  on  de* 
fendant's  road,  fell  while  making  a  coupling,  and  received 
injuries  of  which  he  died.  The  errors  assigned  and  urged 
upon  the  argument  may  all  be  summed  up  in  one,  viz.,  thai 
the  evidence  does  not  sustain  the  verdict,  for  the  reasons, — 
1.  That  no  negligence  on  part  of  defendant  was  proved;  2. 
That  it  appears  that  the  negligence  of  the  deceased  contributed 
to  the  injury  complained  of;  but  if  not,  8.  That  it  was  caused 
by  the  negligence  of  his  fellow-servants  who  were  engaged 
with  hiin  in  operating  the  train. 

The  whole  case,  in  our  opinion,  turns  upon  the  first  of  these 
three  propositions,  which  is  the  only  one  about  which  we  have 
had  any  doubt.  It  appears  from  the  evidence  that  from  the 
station  of  St.  Charles  eastward,  on  defendant's  road,  there  i» 
a  steep  up-grade,  over  which  it  is  often  difficult  or  impossible 
to  draw  heavy  freight  trains  without  dividing  them,  or  what 
is  called  "doubling-up.''  From  the  top  of  this  up-grade  there 
is,  going  east,  a  sharp  down-grade  of  about  sixty  feet  to  the 
mile  for  a  considerable  distance.  To  get  freight  trains  going^ 
east  from  St  Charles  over  this  up-grade  by  this  "doubling- 
up"  process,  a  spur  siding  was  put  in,  the  easterly  end  of  which 
connected  with  the  main  track  a  short  distance  east  of  the  top 
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of  the  hill.  This  point  of  junction  was  of  course  on  the  dowti- 
grade  of  the  main  track  already  referred  to.  The  manner  irt 
which  this  ''doubling-up"  had  been  nniformly  done  was  to 
divide  the  train  at  St.  Charles,  and  take  the  front  part  np  over 
the  hill  and  back  it  on  to  the  spur  siding,  leave  it  there,  and 
return  with  the  engine  to  St.  Charles,  and  bring  up  the  rear 
part  of  the  train  over  the  hill  until  within  a  short  distance  of 
the  east  end  of  the  spur,  and  leave  it  standing  there  in  charge 
of  the  rear  brakeman,  while  the  engine  would  out  loose,  run 
ahead  and  back  in  on  the  spur,  and  bring  out  the  front  part 
of  the  train  upon  the  main  track,  when  the  rear  part  would 
be  let  down  to  it,  and  the  coupling  made  by  the  head  brake- 
man,  who  leaves  his  station  and  descends  to  the  ground  for 
that  purpose.  The  evidence  also  shows  that  when  in  these 
operations  the  front  part  of  the  train  is  pulled  out  from  the 
spur  on  to  the  main  track,  it  "usually"  runs  down,  before 
coming  to  a  stop,  so  that  the  hind  end  of  it  would  be  from  two 
to  six  car-lengths  (a  car-length  is  about  thirty-two  feet)  from 
the  east  end  of  the  spur,  and  is  liable  sometimes  to  go  still 
farther,  depending  on  the  condition  of  the  rails  and  brakes, 
as  the  brakes  may  not  hold  the  cars  well,  and  they  may  get 
a  "big  start"  on  this  down-grade.  There  is  no  direct  evi- 
dence tending  to  show  whether  or  not  it  is  necessary  or  good 
management  to  let  the  front  part  of  the  train  down  so  far 
from  the  switch  before  bringing  it  to  a  stop.  The  evidence 
also  tends  to  show  that  when  the  rear  part  is  let  down  upon  the 
front  part,  it  usually  shoves  the  latter  forward  "one  or  more 
car-lengths."  It  also  appears  that  it  is  not  infrequent  for  the 
brakeman  to  fail  to  make  the  coupling  on  the  first  attempt,  in 
which  case  it  is  necessary  for  the  engineer  to  "slack  ahead," 
and  for  the  rear  brakeman  again  to  let  down  the  rear  part  of 
the  train,  when  the  head  brakeman  would  again  attempt  to 
make  the  coupling.  The  evidence  shows  that  this  mode  of 
making  a  coupling  is  hazardous,  and  that  it  would  be  much 
safer  to  make  it  by  backing  the  front  part  of  the  train  to  the 
rear  part;  but  that  with  heavy  trains  it  was  often  difficult 
and  even  impossible  to  back  up  so  steep  a  grade,  and  that  the 
couplings  had  always  been  made  at  this  place  in  the  way  first 
described,  and  that  the  company  had  never  issued  any  rules 
upon  the  subject. 

•About  805  feet  east  of  the  east  end  of  the  spur-track  was 
the  uncovered  or  open  culvert  already  referred  to.  Two  of  the 
freight  conductors  of  defendant  testified  that  there  is  no 
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occasioD  or  necessity  for  getting  down  as  far  as  the  culvert  in 
ooupling  the  train  after  doubling  the  hill.  This  is  not  contra^ 
4icted  by  any  direct  or  positive  evidence^  but  the  witnesses 
^ave  no  reason  for  their  opinion,  except  the  fact  that  they 
bad  doubled  the  hill  a  great  many  times,  and  never  got  down 
.as  far  as  the  culvert,  except  on  one  occasion,  when  both 
brakemen  got  off  the  train  without  the  knowledge  of  the  con- 
ductor, and  it  '^got  away  from  them." 

On  the  occasion  when  the  deceased  was  killed,  he  was 
employed  as  head  brakeman  upon  a  freight  train  which 
was  being  doubled  over  this  hill  in  the  manner  already 
•described.  The  rear  part  had  been  left  standing  on  the  main 
•track,  with  its  front  end  within  sixty  feet  of  the  west  end  of 
the  spur,  and  then  the  front  part  brought  out  from  the  spur 
onto  the  main  track,  and  stopped  with  the  rear  end  about  two 
car-lengths  below  the  switch,  when  the  rear  part  of  the  train 
WHS  let  down  slowly  to  it,  the  deceased  being  on  the  ground 
for  the  purpose  of  making  the  coupling.  The  front  part  of 
the  train  was  held  merely  by  the  steam  in  the  engine,  and 
there  is  no  direct  evidence  as  to  whether  this  was  or  was  not 
prc^r  railroading.  When  the  two  parts  of  the  train  came 
together,  the  deceased  attempted  to  make  the  coupling,  but 
failed.  The  shock  brought  the  hind  end  of  the  front  part  of 
the  train  within  about  two  or  three  car-lengths  of  the  culvert. 
The  deceased  then  signaled  the  engineer  to  slack  ahead, 
which  was  done;  and  when  the  rear  part  was  again  let  down, 
he  stepped  up  and  made  the  coupling,  and  while  doing  so  took 
a  step  or  two  forward,  and  fell  into  the  open  culvert,  was  run 
over  by  the  cars,  and  received  the  injuries  of  which  he  died. 

The  question  is,  whether  reasonable  care  and  prudence  re- 
quired the  defendant  to  cover  this  culvert.  In  determining 
the  question,  we  must  assume  as  true  every  fact  favorable  to 
the  plaintiff  which  the  jury  might  fairly  have  found  from  the 
evidence;  and  if  from  these  facts  different  minds  might  rea- 
sonably draw  different  conclusions  as  to  defendant's  negli- 
gence, that  question  would  be  one  for  the  jury,  and  this  court 
would  not  say  that  their  verdict  was  not  sustained  by  the 
evidence. 

The  general  rule  governing  the  duty  of  the  defendant  in  the 
premises  cannot  perhaps  be  better  stated  than  by  adopting 
the  language  of  one  of  the  witnesses,  viz.:  ^'To  cover  bridges 
and  culverts  on  the  line  of  their  road  within  the  yards,  and 
within  a  reasonable  distance  of  switches,  wherever  brakemen 
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would  be  apt  to  go  in  switching  and  coupling  can.''  This 
is  costom  as  well  as  duty,  for  the  reason  that  an  uncovered 
culvert  would  be  a  sure  death-trap  to  brakemen  while  engaged 
in  such  work.  By  reason  of  some  unforeseen  accident  or 
extraordinary  occurrence,  a  coupling  might  in  some  instances 
have  to  be  made  at  any  place  on  the  line  of  the  road  far  dis- 
tant from  any  yard  or  switch.  But  the  company  is  not  bound 
to  anticipate  any  such  unusual  occurrence.  Neither  is  it 
bound  to  take  steps  to  guard  its  employees  against  the  con- 
sequence of  their  own  negligence.  But  wherever  in  the  proper 
performance  of  their  duties  it  would  naturally  and  reasonably 
be  anticipated  that  they  would  be  apt  to  have  to  make  these 
couplings,  it  Is  the  duty  of  the  company  to  cover  its  culverts 
and  bridges. 

The  defendant  contends  that  this  mode  of  making  couplings 
by  letting  the  rear  part  of  a  train  down  upon  the  front  part  is 
dangerous,  improper,  and  negligent,  and  that  they  should 
have  been  made  by  backing  the  front  part  up  to  the  rear  por- 
tion, and  that  the  company  was  not  bound  to  anticipate  that 
the  train-men  would  adopt  so  dangerous  and  negligent  a  prac- 
tice. It  is  true  that  the  evidence  does  show  that  this  mode  of 
making  a  coupling  is  attended  with  great  danger,  and  that 
this  particular  train,  not  being  a  very  heavy  one,  could  have 
been  coupled  in  the  method  suggested.  But  inasmuch  as  in 
case  of  many  trains  this  could  not  be  done,  the  defendant,  by 
placing  this  spur  at  this  place  for  the  purpose  stated,  must  be 
deemed  to  have  not  only  authorized,  but  impliedly  ordered, 
couplings  to  be  made  in  the  way  universally  practiced,  and 
therefore  bound  to  adopt  proper  safeguards  for  its  employees 
with  reference  to  such  practice.  If  we  were  to  indulge  in 
surmises  outside  the  evidence,  we  might  conjecture  that  it 
might  be  bad  railroading  on  the  part  of  the  train-men  to  per- 
mit the  front  part  of  a  train,  when  brought  out  from  tlie  spur, 
to  run  six  or  more  car-lengths  from  the  switch  before  bringing 
it  to  a  stop,  or  to  leave  it  without  brakes,  to  be  held  merely  by 
the  steam  in  the  engine,  so  that  the  concussion  with  the  rear 
portion  of  the  train  would  shove  it  several  car-lengths  farther 
forward.  But  the  evidence  is,  that  this  usually  occurred,  and 
there  is  at  least  no  direct  or  positive  evidence  that  this  was  the 
result  of  bad  management. 

Taking  into  consideration  these  facts,  and  keeping  also  in 
mind  the  total  distance  from  the  switch  to  the  culvert,  that 
this  was  a  steep  down-grade,  and  that  in   handling  freight 
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trains,  which  are,  as  compared  with  passenger  trains,  heavy 
and  somewhat  unwieldy,  being  controlled  by  hand-brakes, 
train-men  cannot  be  expected  to  calculate  distances  very  accu- 
rately in  moving  them;  and  the  further  fact  that  frequiently  a 
brakcman  would  fail  to  make  the  coupling  on  the  first  attempt, 
when  a  second  one  would  have  to  be  made  still  farther  down, 
—  we  think  that  the  evidence  in  this  case  presented  such  a 
variety  of  somewhat  peculiar  circumstances  that  the  jury 
might  fairly  find  that  it  should  have  been  reasonably  antici- 
pated that  couplings  would  be  liable  to  be  made  as  far  down 
as  this  culvert,  and  therefore  that  the  railway  company,  in  the 
exercise  of  ordinary  care  to  protect  its  brakemen  from  danger, 
should  have  covered  it.  This  view  of  the  evidence  is  strength- 
ened by  the  demonstrated  fact  that  in  this  case  the  coupling 
was  made  at  or  near  the  culvert  without  the  intervention  of 
any  unusual  or  extraordinary  cause.  We  are  therefore  of 
opinion  that  the  question  of  defendant's  negligence  was  a  ques- 
tion for  the  jury,  and  that  we  cannot  say  that  their  verdict  is 
not  supported  by  the  evidence. 

The  defendant,  however,  contends  that  the  evidence  conclu- 
sively shows  that  deceased's  own  negligence  contributed  to  the 
injury.  Aside  from  the  mode  of  making  the  coupling  (which 
we  have  already  disposed  of),  this  contention  is  based  solely 
upon  the  hypothesis  that  deceased  either  knew,  or  in  the  ex- 
ercise of  ordinary  care  ought  to  have  known,  of  the  existence 
and  location  of  the  culvert.  There  is  ample  evidence  to  show 
that  he  did  not  in  fact  know  of  it,  and  whether  he  ought  to 
have  known  of  it  was,  under  the  evidence,  a  question  for  the 
jury.  He  had  been  on  the  road  only  about  a  month.  Unless 
something  special  had  occurred  to  call  his  attention  to  it,  he 
would  not  necessarily  have  occasion  or  opportunity  to  observe 
the  culvert  while  merely  passing  over  the  road  on  his  train. 
The  evidence  shows  that  sometimes  a  conductor  would  not 
have  occasion  for  a  month  at  a  time  to  double  up  his  train 
over  this  grade.  There  is  no  evidence  that  the  train  on  which 
deceased  was  was  ever  doubled  up  there,  except  what  is  im- 
plied in  the  somewhat  vague  and  indefinite  testimony  of  the 
conductor  Aldrich.  And  even  if  it  had,  deceased^s  attention 
might  not  have  been  called  to  the  culvert,  unless  he  had  occa- 
sion to  go  down  to  it  in  making  a  coupling.  The  fact  that  he 
did  not  observe  it  or  look  out  for  it  on  the  joccasion  on  which 
he  was  killed,  when  his  attention  was  necessarily  intently 
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occupied  in  making  tho  coupling,  was  certainly  no  ooncloBive 
evidence  of  negligence. 

The  further  contention  is  made,  that  even  if  deceased  was 
not  chargeable  with  negligence,  yet  it  conclusively  appears 
that  the  conductor  and  engineer  of  the  train  well  knew  of  the 
location  of  the  culvert,  and  therefore  their  attempt  to  have 
the  coupling  made  at  that  place  was  gross  negligence,  and 
this  being  the  negligence  of  the  fellow-servants  of  deceased, 
defendant  is  not  liable.  A  sufficient  answer  to  this  is,  that 
conceding  that  the  negligence  of  the  other  train-men  in  this 
respect  contributed  to  the  injury,  yet  if  the  defendant  was 
negligent  in  not  covering  this  culvert  (of  which  fact  the  ver- 
dict is  conclusive),  and  this  negligence  proximately  contrib- 
uted to  the  injury,  the  defendant  is  liable.  It  is  well  settled 
that  if  the  negligence  of  the  master  combines  with  the  negli- 
gence of  a  fellow-servant,  and  the  two  contribute  to  the  injury 
of  another  servant,  himself  free  from  negligence,  the  master 
is  liable:  Cayzer  v.  Taylor,  10  Gray,  274;  69  Am.  Dec.  317; 
Booth  V.  Boston  and  Albany  R.  R.  Co.,  73  N.  Y.  38;  29  Am. 
Rep.  97;  Paulmier  v.  Erie  R.  JR.  Co.,  34  N.  J.  L.  161;  Crutch- 
fidd  V.  Richmond  etc.  R.  R.  Co.,  76  N.  C.  320, 

Order  affirmed.  

Mastbr  is  Bound  to  Furnish  Servant  with  Rxasonablt  Save  Placi 
rs  Which  to  Work:  Lewis  v,  Seifert,  2  Am.  St  Rep.  631,  and  note;  Sfnitk 
▼.  Penhttular  Car  Works,  1  Id.  642. 

\m  Kbqlioencb  ov  Master  Coicbinss  with  That  ov  Fellow-sbryant 
in  prodnoing  injury,  the  master  is  liable  to  a  setrant  who  is  himself  free  from 
negligence:  Fartn  y.  Sellers,  4  Am.  St  Rep.  256. 

Whether  Servant  was  Aotino  in  the  Line  of  his  Dutt  at  the  time 
•of  injury,  so  as  to  impose  on  the  master  the  daty  of  protecting  him,  is  a 
•question  for  the  jury:  See  Su  Louis  etc  M*jf  ▼.  Bendrkks,  3  Am.  St  Rep.  220. 


Rich  v.  City  op  Minneapolis. 

L87  Minnesota,  428.] 

filOHWATB. — PUBUO  AOQXTIRES  IN  STREET  OXLT  RiOHT  OF  WaT,  with  the 

powers  and  privileges  incident  thereto;  and  subject  to  this  right,  tho  soil 
and  mimeral  belong  to  the  owner  of  the  fee.  The  public  easement  justi- 
fies only  the  taking  of  material  which  the  process  of  the  construction  or 
repair  of  the  street  requires. 
MumciPAL  Corporation. — When,  Acting  within  its  General  Powers, 
a  city  makes  a  contract  for  the  grading  of  a  street,  in  which  it  is  pro- 
vided that  the  contractors,  in  consideration  of  doing  the  work,  are  to  re- 
oeive  and  appropriate  to  their  own  use  all  the  stone  in  that  part  of  the 
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street,  and  in  pnmuuioe  of  the  oontnct  they  proceed  to  tik»  oat  and 
dispose  of  the  stone,  they  are  the  agents  of  th«  dty  in  the  prenusss^  nad 
the  city  is  responsible  for  their  acts. 
HioBWATB. — Established  Pbesuxftion  ov  Law  is,  that  the  owner  of 
land  abutting  on  a  street  owns  also  the  fee  in  the  street. 

Action  to  recover  the  value  of  stone  removed  from  a  city 
street.  The  plaintiff  owned  the  land  abutting  upon  that  pari 
of  the  street  from  which  the  stone  was  taken,  and  the  stcme 
was  taken  by  contractors  engaged  in  grading  the  street,  under 
a  contract  with  the  city. 

Merrich  and  Merrick^  for  the  appellant. 
Seagrave  Smithj  for  the  respondent. 

Mitchell,  J.  It  clearly  appeared  from  the  evidence  intro* 
duced  by  plaintiff  that  the  city  of  Minneapolis  had  no  right  to 
take  these  stones.  It  was  not  necessary  to  remove  them  for 
the  purpose  of  grading  or  improving  the  street,  as  they  were 
below  the  grade  line.  The  public  acquires  in  a  street  only  a 
right  of  way,  with  the  powers  and  privileges  incident  thereto. 
Subject  to  this  right,  the  soil  and  mineral  in  a  street  belong  to 
the  owner  of  the  fee,  the  same  as  if  no  street  had  been  laid 
out.  When  the  surface  of  the  land  is  above  grade  line,  so 
that  in  order  to  grade  and  improve  the  street  it  is  necessary 
to  remove  superincumbent  materials,  this  may  be  done,  and 
probably  such  material  may  be  used,  if  necessary,  in  improv- 
ing other  parts  of  the  street;  but  the  public  easement  justifies 
only  the  taking  of  material  which  the  process  of  the  construc- 
tion or  repair  of  the  street  requires:  Altlien  v.  KeUy^  82  Minn» 
280;  RobeH  v.  Sadler,  104  N.  Y.  229;  58  Am.  Rep.  498. 

The  evidence  also  shows,  or  tends  to  show,  that  the  city,  act- 
ing  within  its  general  powers,  made  a  contract  with  certain 
parties  to  grade  the  street,  in  which,  among  other  things,  it 
was  provided  that,  in  consideration  of  their  grading  the  street, 
the  contractors  were  to  receive  and  be  permitted  to  quarry, 
take  away,  sell,  or  use  as  their  own,  all  the  rock  in  this  part 
of  the  street,  and  that,  in  pursuance  of  and  under  this  con- 
tract they  took  out  and  disposed  of  the  stone  in  question. 
Under  these  facts,  the  contractors  were  the  agents  of  the  city 
in  the  premises,  and  the  city  responsible  for  their  acts:  Sewalt 
V.  City  of  St.  Paul  20  Minn.  511. 

If  the  plaintiff  owned  the  land  abbutting  on  the  street,  he- 
presumably  owned  the  fee  in  the  street,  such  being  the  estab- 
lished presumption  of  the  common  law:  3  Kent's  Com.  432; 
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ThompsoD  on  Highways,  26,  27.  Therefore,  inaBmuch  as  the 
evidence  showed  that  the  plaintiff  owned  the  lots  on  both  8ide& 
of  the  street,  subject  to  certain  reservations  by  his  grantors,  he 
presumably  owned  the  stone  in  the  street,  unless  covered  by 
these  reservations.  This  action  being  purely  one  for  the  value 
of  the  stone  removed,  and  the  evidence  introduced  being  di- 
rected solely  to  that  question,  of  course  plaintiff  could  not  re- 
cover  unless  he  owned  the  stone.  He  acquired  title  to  the  lots 
on  one  side  of  the  street  from  one  Rogers.  It  appears  that  these 
lots  were  subject  to  a  prior  lease  from  Rogers  to  one  Aronson, 
who  had  a  right  to  remove  the  stone  during  the  term  of  his 
lease,  and  was  to  pay  Rogers  a  certain  price  therefor,  but  the 
date  or  duration  of  the  lease  was  not  proved.  On  the  same 
day  that  Rogers  conveyed  to  plaintiff,  the  parties  executed  a 
supplemental  contract  (exhibit  D),  in  which  it  was  agreed 
that  whatever  stone  Aronson  did  not  remove  from  the  lots 
during  the  term  of  his  lease,  plaintiff  was  to  pay  Rogers  for  at 
the  rate  of  thirty-five  cents  a  perch.  This  agreement  further 
provided  as  follows:  "It  is  mutually  agreed  that  all  of  the 
rock  in  and  upon  said  lots  is  now  and  shall  be  the  property  of 
said  Mary  P.  Rogers;  and  all  moneys  arising  from  the  quarry- 
ing and  sale  of  the  same,  under  the  mentioned  lease  to  B. 
Aronson,  shall  be  paid  to  her  the  same  as  if  this  sale  (the  con- 
veyance of  the  lots)  had  never  been  made.  In  other  words, 
the  said  Samuel  M.  Rich,  in  buying  the  lots  mentioned,  agreed 
that  said  Mary  P.  Rogers  should  retain  the  lease  to  6.  Aron- 
son, and  all  moneys  arising  therefrom,  and  all  rock  remaining 
in  and  upon  said  lots  at  the  termination  of  said  lease."  This 
amounts  clearly  to  a  reservation  of  all  the  rock  in  the  lots, 
which  would  include  that  to  the  center  line  of  the  street,  sub- 
ject to  the  public  easement.  The  only  possible  interest  which 
plaintiff  could  have  in  the  rock  was  the  obligation  to  take  at  a 
fixed  price,  at  the  end  of  the  Aronson  lease,  whatever,  if  any, 
was  left,  and  it  did  not  appear  that  any  such  contingency  had 
or  ever  would  occur.  The  plaintiff  therefore  made  out  no  right 
of  recovery  for  the  rock  taken  from  that  half  of  the  street. 

Plaintiff  acquired  the  lots  on  the  other  side  of  the  street 
under  a  conveyance  from  one  Henry  Downs,  which  contained 
the  following  reservation:  "Excepting  and  reserving  to  the 
said  Henry  Downs,  his  heirs  or  assigns,  the  ownership  to  the 
stone  embedded  in  said  land,  and  the  right  to  quarry  and  re- 
move the  same  from  Nicollet  Street,  adjoining  said  land,  to  a 
distance,  at  most,  of  twelve  (12)  feet  into  said  street,  before 
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August  1,  1887."  This  is  somewhat  obscure  and  ambiguous. 
If  the  first  clause  stood  alone,  it  would  undoubtedly  amount  to 
a.  reservation  of  the  stone  in  all  the  land  conveyed, — the  street 
as  well  as  the  land  outside  the  street  line.  But  in  the  absence 
of  any  evidence  of  extrinsic  facts  tending  to  throw  light  on  its 
meaning,  we  think  that  the  fair  construction  of  this  reserva- 
tion, and  the  only  one  that  will  reasonably  give  effect  to  the 
whole  of  it,  is,  that  the  term  ''said  land"  refers  to  the  lots  ex- 
clusive of  the  street,  and  that  the  first  clause  reserves  merely 
the  stone  in  the  lots  proper,  and  that  the  intention  of  the  sec- 
ond clause  was  to  reserve  in  addition  the  right  to  remove  the 
stone  out  in  the  street  the  distance  of  twelve  feet  from  the 
street  line  any  time  before  August  1, 1887.  As  Nicollet  Street 
is  sixty  feet  wide,  this  would  leave  a  strip  eighteen  feet  wide, 
the  stone  in  which,  not  being  reserved,  would  pass  by  the  deed 
to  plaintiff,  subject  only  to  the  rights  of  the  public.  For  this 
much,  at  least,  the  plaintiff  would  be  entitled  to  recover.  It 
is  true,  he  did  not  prove  what  proportion  of  the  stone  was  taken 
from  that  strip;  but  he  was,  under  the  evidence,  entitled  at 
least  to  nominal  damages.  For  this  reason,  the  court  erred  in 
dismissing  the  action. 
Order  reversed. 


Tropertt  in  Hiohwat  d  ITOT  or  PoBLZO^  bat  is  in  the  ownar  of  the  land 
'Over  which  it  pMses:  State  ▼.  Budtiter,  98  Am.  Deo.  83;  the  pablio  having 
-only  a  right  of  way  therein:  SUmon  ▼.  Oardiner,  66  IcL  281;  State  ▼.  Buckner, 

Municipal  Cokporation,  m  Oradhyo  Strsxt,  has  no  right  to  carry 

•away  soil:  Delpfd  v.  Evans,  10  Am.  Rep.  12;  and  see  note  19,  oonceming  the 

right  to  cany  away  stone  which  is  within  the  limita  of  the  street;  bat  see^ 

amtra,  New  HaoenY.  Sarffent^  9  Id.  360;  Bimlr.  OoUbu,  1(  Id.  217»  and  note 

:219. 


Chubbuck  v.  Cleveland. 

[87  IClNNISOTA,  466.J 
FbAUD  — LlABILITT    VOR     InJURT     ReSTTLTINO     TO    ThIRD    PxRSON    FROM 

Fraudulent  Representations.  — If  false  and  fraadnlent  misrepre- 
sentations are  made  to  one  person,  with  the  expectation  that  they 
shonld  bo  commnnicated  to  and  acted  on  by  a  third  person,  and  they 
are  so  communicated  to  and  acted  on  by  him  to  his  prejudice,  the  result 
of  the  fraud  must  bo  deemed  to  have  been  contemplated  by  the  party 
first  making  such  representations,  and  he  is  liable  therefor. 
10.  —  Where  Service  ov  Process  is  Procured  by  Fraud,  That  Fact 
KAT  BE  Shown,  and  the  court  will  refuse  to  exercise  its  jnrisdictioo. 
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and  turn  the  plaintiff  out  of  coQrt.  The  law  will  not  lend  its  eanction 
or  support  to  an  act,  otherwise  lawful,  which  is  accomplished  by  unlaw- 
ful means.  The  facts  disclosing  the  fraud  may  be  set  up  by  answer. 
Id,  —  Afpearance  bt  Answer,  Which  Simply  Protests  against  the  ex- 
ercise of  jurisdiction,  and  claims  no  other  right,  is  not  such  an  appear- 
ance as  waives  the  objection. 

Clapp  and  Macartney,  and  Ray  S.  Reidy  for  the  appellant. 
Fayette  Marsh,  for  the  respondent. 

Vanderbcroh,  J.  The  parties  are  residents  of  Wisconsin, 
tind  the  defendant  is  the  owner  of  a  team  alleged  to  be  exempt 
under  the  laws  of  that  state.  This  action  was  commenced  by 
attachment  issued  out  of  the  municipal  court  of  the  city  of 
Stillwater,  and  levied  on  the  team  while  temporarily  in  that 
chy.  The  defendant  answered  by  attorney,  and  at  the  trial 
the  court  ordered  judgment  for  plaintiff  upon  the  pleadings, 
and  the  defendant  appeals  from  the  judgment.  It  is  alleged 
in  the  answer,  in  substance,  that  the  plaintiff  caused  the  at- 
tachment to  be  issued  through  the  agency  of  one  Kelly,  acting 
for  him,  and  levied  on  the  team,  and  that  he  has  ever  since 
•caused  the  team  to  be  kept  from  the  defendant;  that  defend- 
ant was  induced  to  come  over  into  the  city  with  his  team,  by 
the  deceit  and  false  representations  of  Kelly,  and  with  the 
purpose  and  object  of  effecting  such  levy;  and  that,  while  the 
property  was  so  held  under  the  first  attachment,  which  Kelly 
and  his  attorney  refused  to  release  on  defendant's  solicitation, 
a  second  attachment,  the  one  issued  in  this  action,  was  caused 
to  be  levied  on  the  property  by  plaintiff.  The  suit  was  com- 
menced by  attachment,  and  the  defendant  filed  the  answer  as 
a  plea  in  abatement  of  the  action,  on  the  ground  that  the  juris- 
diction of  the  court  had  been  procured  by  fraud. 

1.  The  different  parts  of  the  transaction  are  sufficiently  con- 
<nected  to  fix  the  responsibility  upon  the  plaintiff,  who,  by  in- 
sisting upon  the  enforcement  of  the  attachment,  ratifies  and 
adopts  the  acts  of  his  agent  in  procuring  it. 

2.  The  representations  were  not,  as  it  appears,  made  directly 
to  defendant,  but  to  one  McGuire,  and  were  repeated  to  him, 
and  '^induced  this  defendant  to  come  within  the  jurisdiction 
of  this  court,  and  that  said  Kelly  made  said  representations 
for  the  sole  purpose  of  getting  this  defendant  within  the  juris- 
diction of  this  court  with  his  team."  Defendant  further  al- 
leges 'Hhat  the  false  and  fraudulent  representations  made  by 
aaid  Kelly  consisted  in  the  statements  that  he,  said  Kelly, 
had  some  coal  in  Stillwater  that  he  would  turn  over  to  the 
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said  McGuire,  on  acconnt,  if  he  would  send  a  team  after  it^ 
whereas,  in.trath  and  in  fact,  the  said  Kelly  had  no  coal  at 
said  place,  as  he  well  knew,  but  that  he  made  the  said  repre- 
sentation to  the  said  McGuire,  knowing,  from  the  relations  ex* 
isting  between  the  defendant  and  the  said  McGuire^  that  the 
latter  would  employ  the  defendant  to  go  after  it,  and  thus 
come  within  the  jurisdiction  of  this  court."  The  representa- 
tions were  therefore  made  with  the  expectation  and  purpose 
that  they  should  be  communicated  to  and  acted  on  by  the 
defendant;  and  the  result  of  the  fraud  to  defendant,  as  the 
one  injured  by  it,  must  be  deemed  to  have  been  contemplated 
by  the  guilty  party:  Levy  v.  Langndge^  4  Mees.  &  W.  337; 
Ia«igi  v.  Brovmy  17  How.  183;  Bigelow  on  Fraud,  90. 

3.  Where  the  service  of  process  is  procured  by  fraud,  that 
fact  may  be  shown,  and  the  court  will  refuse  to  exercise  its 
jurisdiction,  and  turn  the  plaintiff  out  of  court.  The  law  will 
not  lend  its  sanction  or  support  to  an  act,  otherwise  lawful, 
which  is  accomplished  by  unlawful  means:  Townaend  v.  Smilhj 
47  Wis.  623;  32  Am.  Rep.  793;  Bigelow  on  Fraud,  166,  171, 
and  cases;  Ildey  v.  Nichols,  12  Pick.  270,  276;  22  Am.  Dec. 
425;  Sherman  v.  GuThdlaeh,  37  Minn.  118. 

4.  The  law  will  operate  retrospectively  to  defeat  proceedings 
fraudulently  inaugurated,  though  done  under  the  color  of  law- 
ful authority,  and  hence  we  see  no  reason  why  the  facts  may 
not  be  pleaded  in  an  answer,  on  the  ground  that  the  service  of 
the  process  under  which  jurisdiction  was  obtained  was  unlaw- 
ful. The  party  does  not,  in  such  case,  waive  his  objection 
simply  by  setting  up  the  facts  disclosing  it.  As  said  by  the 
court  in  Townsend  v.  Smith,  supra:  ''Such  a  case  is  entirely 
unlike  one  where  there  has  been  a  failure  of  proper  service  of 
process;  for  there  the  failure  affects  only  the  defendant,  while 
here  the  fraud  affects  the  integrity  of  the  process  of  the  court": 
Lamed  v.  Griffin,  12  Fed.  Rep.  590;  Gilbert  v.  Vanderpool,  15 
Johns.  242;  1  Wait's  Practice,  562.  An  appearance  by  an 
answer  which  simply  protests  against  the  exercise  of  juris- 
diction, and  claims  no  other  right,  is  not  such  an  appearance 
as  waives  the  objection:  Sullivan  v.  Frazee,  4  Rob.  (N.  Y.)  616. 
Again,  the  objection,  strictly,  is  not  that  the  court  has  not 
jurisdiction  of  the  person,  but  that  it  ought  not,  by  reason  of 
the  alleged  fraud,  to  take  or  hold  jurisdiction  of  the  action: 
Wheelock  v.  Lee,  74  N.  Y.  495;  Higgins  v.  Beveridge,  85  Minn. 
285. 

Judgment  reversed,  and  case  remanded  for  trial. 
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Skrticb  ov  Fbocbss  Proousxd  bt  Fraud  will  sa  Skt  Asxbe,  and  eofori 
will  refuse  to  assame  joriediction  thereon:  See  note  to  Steele  ▼.  Bates,  16  Anu 
Dec  723  et  seq. 

Aff£arancs  tob  Pubfosb  or  OBJxemro  to  JuBiBDionoN  will  not  give 
court  jurisdiction  of  person  if  it  had  none  hefore:  Wrighi  ▼.  BaynUmt  72  Am. 
Deo.  319,  and  note. 


Phelps  u  Winona  and  St.  Pbtbb  R  R.  Co. 

[87  MufirssOTA*  486.] 

Keoliqence— EviDENCx.  — In  Action  voa  Djjiaoxs  Bbsultino  wbxm 
Defendant's  Neqlioencb  in  Obstbuctino  Highway  crossing  with 
snow  thrown  from  the  railroad  track,  causing  the -death  of  the  plain* 
tiff's  intestate,  evidence  of  the  difScnlties  experienced  by  other  trareler^ 
in  attempting  to  make  the  crossing  for  some  days  prior  to  the  accident,, 
and  while  the  highway  was  in  substantially  the  same  condition,  is  ad- 
missible, both  to  prove  the  unsafe  condition  of  the  highway,  and  also*- 
that  this  had  continned  so  long  as  to  charge  the  defendant  with  knowledgv- 
of  the  fact,  and  with  negligence  in  not  removing  the  obstruction.    Evi- 
dence of  what  the  deceased  was  worth  at  the  time  of  his  death  is  also- 
admissible,  for  the  purpose  of  showing  the  reasonable  expectation  oL' 
pecuniary  benefit  to  his  family  from  the  continuance  of  his  life. 

Evidence.  —  To  Prove  What  One  la  Worth,  Any  Person  hayino' 
Knowledge  of  his  pecuniary  afiisdrs  may  testify.  One  who  managed 
the  settlement  of  his  estate,  and  in  that  way  acquired  knowledge  of  his 
afEairs,  may  testify  thereto;  and  the  fact  that  he  acquired  this  knowl- 
edge, in  whole  or  in  part,  from  proceedings  had  in  the  probate  court  in 
due  settlement  of  the  estate,  does  not  make  his  evidence  secondary  ia 
its  nature. 

Fracticb— Dismissal  atter  New  Trial  Granted.  —After  trial  of  action^ 
and  verdict  for  plaintiff  set  aside  on  motion  of  the  defendant,  and  a 
new  trial  granted,  the  plaintiff  has  the  same  right  to  dismiss  or  discoU'- 
tinue  as  if  no  trial  had  ever  been  had.  And  after  such  HiafniMULl  or  dis> 
continuance,  he  may  bring  another  action  for  the  same  cause  of  action, 
and  is  not  estopped  from  alleging  other  or  different  facts,  from  those 
alleged  in  the  first  action. 

Id.  —  EyfECTAVE  Part  ov  Plea  ov  Another  Action  Pending  is,  that  th» 
action  is  still  pending,  and  this  must  be  affirmatively  proved. 

Appeal  by  the  defendant  from  an  order  refusing  a  new 
trial.    The  facts  appear  in  the  opinion. 

WUion  and  BawerSy  for  the  appellant. 

B,  £>.  LetoiSf  for  the  respondent. 

Mitchell,  J.  Action  for  damages  resulting  from  defend- 
ant's negligence  causing  the  death  of  plaintiff's  intestate. 
The  negligence  charged  was  throwing  snow  from  the  railroad 
track  upon  the  highway  at  a  crossing,  the  bank  formed  by 
which  on  one  side  was  highest  at  the  south  end,  and  on  the 
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other  side  highest  at  the  north  end,  thus  rendering  the  high- 
way impassable  on  the  usual  traveled  track,  and  compelling 
travelers  to  enter  the  cut  at  the  end  where  the  bank  was  lowest 
on  that  side,  and  then  follow  the  railroad  track  to  a  point  at 
which  they  could  get  out  on  the  opposite  side;  that  this  state 
•of  things  had,  to  the  knowledge  of  defendant,  continued  for 
several  weeks,  without  its  removing  the  obstruction;  that  while 
deceased,  traveling  the  highway  with  a  team,  was  on  the  rail- 
road track  making  the  crossing  in  the  manner  indicated,  de- 
fendant's train,  running  at  a  very  high  rate  of  speed,  and 
without  any  whistle  being  blown  or  bell  rung,  to  warn  the 
travelers  at  the  crossing,  ran  over  and  killed  him.  The  defend- 
ant, as  its  first  defense,  denied  negligence  on  its  part,  and  al- 
leged contributory  negligence  on  part  of  the  deceased. 

1.  Defendant's  first,  third,  and  fourth  assignments  of  error 
are  the  admission  of  evidence  tending  to  show  the  unsafe  and 
impassable  condition  of  the  highway  for  some  days  prior  to 
the  accident,  and  the  difficulties  experienced  by  other  travelers 
in  attempting  to  make  the  crossing.  There  was  evidence  tend- 
ing to  show  that  the  highway  was  in  substantially  the  same 
condition  during  this  time  as  on  the  day  of  the  accident,  ex- 
cept that  the  obstruction  was  increased  by  additional  snow 
being  thrown  out  from  the  railroad  track.  As  to  the  mate- 
riality and  competency  of  this  evidence  there  is  no  room  for 
doubt.  It  was  admissible  both  to  prove  the  unsafe  condition 
of  the  highway,  and  also  that  this  had  continued  so  long  rs 
to  charge  defendant  with  knowledge  of  the  fact,  and  with  neg- 
ligence in  not  removing  the  obstruction.  These  matters  were 
in  issue  under  the  pleadings,  and  also,  as  appears  from  tho 
bill  of  exceptions,  under  the  evidence.  The  defendant  es- 
pecially complains,  in  this  connection,  of  the  fact  that  tho 
witness  Barber  was  permitted  to  testify  somewhat  in  detail  of 
the  difficulties  which  he  experienced  in  attempting  to  cross  on 
the  morning  of  the  day  of  the  accident,  and  also  on  the  day 
previous,  describing  what  he  did,  and  the  efforts  he  made  to 
get  across  with  his  team.  Proof  of  the  fact  that  other  persons 
were  unable  to  cross,  and  of  the  efforts  they  made  to  do  so, 
was  competent  for  the  purpose  of  showing  the  obstructed  and 
unsafe  condition  of  the  highway.  It  is  analogous  in  principle 
to  cases  where  evidence  of  similar  accidents  is  admitted  to 
show  that  the  common  course  was  in  an  unsafe  condition.  It 
is  the  practical  test  of  common  experience,  often  the  most  sat- 
isfactory evidence:  Phelps  v.  City  of  MankalOj  23  Minn.  27G; 
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KeUy  V.  Southern  Minnesota  Wy  Co,,  28  Id.  98;  Morse  v.  Min- 
neapoliaetc.  Ry  Co,,  30  Id.  465,  471;  Kolsti  v.  Minneapolis  etc. 
R'y  Co.,  32  Id.  133;  Darling'^.  Westmoreland,  52  N.  H.  401;  13 
Am.  Rep.  55;  Kent  v.  Town  of  Lincoln,  32  Vt.  591. 

2.  The  fourth  assignment  of  error  is,  that  plaintiff  waa 
allowed  to  ask  a  witness  what  the  deceased  was  making  the 
journey  for,  his  answer  being  that  it  was  to  get  some  medicine 
for  his  wife.  Whether  material  or  not,  we  do  not  see  that 
defendant  could  have  been  prejudiced  by  this  evidence.  The 
presumption  is,  that  he  was  traveling  the  highway  for  a  proper 
purpose.  There  is  nothing  in  the  record  to  indicate  that  there 
was  any  question  of  fact  at  issue  under  the  evidence  upon 
which  this  testimony  could  have  had  any  effect  prejudicial  to 
the  defendant. 

3.  The  fifth,  sixth,  and  seventh  assignments  of  error  are  the 
admission  of  certain  evidence  tending  to  show  what  property 
the  deceased  had  when  he  came  to  the  state  some  twenty  years 
before,  what  occupation  he  had  followed,  how  much  he  had 
accumulated,  and  what  he  was  worth  at  the  time  of  his  death. 
This  was  clearly  admissible  for  the  purpose  of  showing  the 
reasonable  expectation  of  pecuniary  benefit  to  his  family 
from  the  continuance  of  life:  Shaber  v.  St.  Paul  etc.  B?y  Co.^ 
28  Minn.  103;  OpsaU  v.  Judd,  30  Minn.  126.  To  prove  what 
a  man  is  worth,  as  in  the  somewhat  analogous  case  of  proving 
his  solvency  or  insolvency,  it  is  not  necessary  to  produce  the 
title  papers  for  his  property,  or  the  records  of  conveyances  to 
him.  Any  person  who  is  conversant  with  the  facts,  and  who 
has  knowledge  of  the  existence  and  ownership  of  his  property, 
may  testify.  One  who  managed  the  settlement  of  his  estate 
after  his  death,  and  in  that  way  acquired  knowledge  as  to 
what  property  he  had,  and  what  he  owed,  may  testify  as  to 
those  facts.  The  fact  that  he  acquired  this  knowledge,  in 
whole  or  in  part,  from  proceedings  had  in  the  probate  court 
in  the  settlement  of  the  estate  does  not  make  his  evidence 
secondary  in  its  nature.  All  the  witnesses  interrogated  on 
this  subject  had  more  or  less  personal  knowledge  of  the 
deceased's  property  and  pecuniary  affairs,  and  hence  were 
qualified  to  testify.  The  point  made  that  the  witness  Murphy 
testified  merely  as  to  what  deceased  told  him  is  not  borne  out 
by  the  record.  His  testimony  as  to  what  property  deceased 
had  at  the  time  inquired  about  appears  to  have  been  based 
on  what  he  saw  while  working  for  him  or  while  residing  in 
the  neighborhood. 
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4.  The  eighth  asBignment  of  error  is  the  exclurion  of  eyi- 
dcDce  in  support  of  defendant's  second  defense.  This  defense 
is,  in  substance,  that  plaintiff  had  brought  a  former  suit  for 
the  same  cause  of  action,  in  the  complaint  in  which  she  had 
alleged  the  circumstances  under  which  the  deceased  was 
traveling  on  the  railroad  track  at  the  time  of  the  accident 
-differently  from  those  alleged  in  this  action;  that  she  went 
to  trial  on  the  complaint,  and  recovered  a  verdict,  which  on 
motion  of  defendant  was  set  aside,  and  a  new  trial  granted, 
on  the  ground  that  the  deceased  had  no  right  to  travel  on  the 
track  under  the  circumstances  as  alleged  in  the  complaint, 
and  that  in  doing  so  he  was  guilty  of  contributory  negligence; 
that  thereupon  plaintiff  moved  the  court  for  leave  to  amend 
ber  complaint,  so  as  to  allege  the  facts  as  now  alleged  in  tho 
'Complaint  in  the  present  action;  that  the  court  refused  to 
allow  her  to  amend,  for  the  reason  that  she  must  have  known 
the  facts  prior  to  going  to  trial,  and  that,  having  seen  fit  to  go 
to  trial  on  the  complaint  as  it  was,  she  ought  not  now  to  be 
allowed  to  make  a  change  of  base;  that  thereupon  she  "dis- 
missed, or  claimed  to  have  dismissed,"  that  action,  and  then 
brought  the  present  one,  alleging  as  the  grounds  for  recovery 
the  same  facts  as  in  the  first  action,  except  as  varied  by  the 
facts  which  she  had  unsuccessfully  sought  to  set  up  by  way 
of  amendment  to  her  first  complaint.  *'  Wherefore  defendant 
claims  the  plaintiff  is  estopped  from  maintaining  an  action  or 
recovering  against  defendant  in  this  suit  on  a  position  or  on 
grounds  inconsistent  with  those  set  up  as  her  right  of  action 
in  the  first  suit,  and  that  it  would  be  inequitable  to  permit  her 
to  take  such  an  inconsistent  position  after  she  had,  with  full 
knowledge  of  all  the  facts,  alleged  and  brought  evidence,  and 
aought  to  recover  on  different  and  inconsistent  grounds." 

This  defense  is  to  us  a  novel  one,  and  the  fact  that  counsel 
of  such  ability  and  usual  perspicuity  fail  to  make  clear  on 
what  legal  principles  they  claim  it  to  rest  confirms  us  in  the 
opinion  that  there  is  nothing  in  it.  We  think  the  mere  state- 
anent  of  the  facts  is  enough  to  show  that  they  constitute  no 
defense.  Whatever  probative  force  this  '^ change  of  base"  may 
have  to  prove  that  it  is  an  afterthought,  and  not  true  in  fact, 
the  facts  alleged  do  not  contain  the  first  element  of  estoppel. 
We  have  found  no  case,  and  have  been  referred  to  none,  to 
•support  the  proposition  that,  after  a  party  has  dismissed  or 
<ii8Continued  a  suit,  he  may  not  bring  another  for  the  same 
oause  of  action,  with  different  allegations  in  his  pleading  as 
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<;o  the  &ct8  on  which  he  predicateB  his  right  of  teooveiy.  Wb 
laches  may  be  good  ground  for  a  conrt  in  its  discretion  to 
refuse  to  allow  him  to  amend  his  pleading  in  the  first  action; 
but  that  being  discontinued,  there  is  nothing  to  prevent  him 
from  bringing  a  second  action,  and  framing  his  pleading  as  he 
pleases.  Cases  such  as  RaUtoay  Co,  v.  McCarthy^  96  U.  S. 
258,  cited  by  counsel,  are  not  at  all  in  point.  That  was  a  case 
where  the  railway  company  refused  to  ship  cattle  solely  and 
expressly  on  the  ground  of  want  of  cars.  When  sued  for 
breach  of  contract,  they  set  up  as  a  defense  the  illegality  of 
making  shipments  on  Sunday.  The  court  very  properly  held 
that,  having  placed  their  refusal  to  perform  a  contract  or  duty 
exclusively  on  one  ground,  they  cannot,  when  sued,  shift  their 
position,  and  place  their  refusal  on  some  other  ground. 

This  defense  was  evidently  set  up,  not  as  a  former  adjudica- 
tion, but  in  the  nature  of  an  estoppel  by  conduct  which 
should  prevent  plaintiff  from  recovering  on  an  alleged  state 
of  facts  different  from  or  inconsistent  with  those  alleged  in 
the  first  action.  But  on  the  argument  it  was  urged  that  the 
dismissal  of  the  first  action  was  a  determination  on  the  mer- 
its; that  one  trial  being  had,  it  was  not  a  dismissal  ^*  before 
trial"  within  the  meaning  of  the  General  Statutes  of  ISTS, 
^chapter  66,  section  262.  This  is  clearly  untenable.  The 
award  of  a  new  trial  wipes  out  the  verdict.  Setting  aside  a  ver- 
dict is  as  if  it  had  never  been,  and  it  cannot  be  used  for  any 
purpose.  It  is  a  mistrial,  and  the  plaintiff  has  the  same  right 
to  dismiss  or  discontinue  as  if  no  trial  had  ever  been  had: 
Edwards  v.  Edwards,  22  111.  121;  Hilliard  on  New  Trials,  74; 
Hidden  v.  Jordan,  28  Cal.  801;  City  of  Winona  v.  Minnesota 
IPy  Const  Co,^  27  Minn.  415.  Cases  arising  under  the  federal 
'* removal  acts"  are,  in  view  of  their  manifest  purpose,  as  well 
as  of  their  peculiar  language,  not  much  in  point  in  this  case 
on  either  side.  The  court  was,  therefore,  in  our  opinion,  right 
in  excluding  all  evidence  under  the  second  defense,  because 
it  did  not  state  facts  constituting  any  defense. 

5.  The  third  defense  was  a  plea  of  a  former  suit  pending  for 
the  same  cause  of  action,  and  the  exclusion  of  evidence  al- 
leged to  have  been  offered  in  support  of  this  defense  consti- 
tutes the  ninth  and  last  assignment  of  error.  The  record 
shows  that,  in  support  of  the  second  defense,  defendant  offered 
-seriatim  the  summons,  pleadings,  verdict,  motion  papers  for  a 
new  trial,  the  order  and  decision  of  the  court  on  that  motion, 
the  motion  papers  of  plaintiff  for  leave  to  amend  her  com* 
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plaint,  and  the  order  and  decision  of  the  court  thereon  in  the 
first  acti<Hi  already  referred  to,  which  were  all  excluded  by  the 
court;  that  defendant  then,  without  stating  the  object  for 
which  the  offer  was  made,  offered  the  same  papers  altogether,, 
and  the  rejection  of  them  is  the  error  complained  of.  In  view 
of  the  circumstances  under  which  the  offer  was  made,  there 
was  nothing  to  suggest  to  the  mind  of  the  court  that  it  was 
made  in  support  of  the  third  defense.  On  the  contrary,  the 
natural  inference  would  be,  that  counsel  was  simply  fortifying 
his  position  in  support  of  his  second  defense  by  reoffering  the 
same  papers  in  mass,  especially  as  these  were  files  and  records 
in  the  very  action  which  defendant  had  alleged  that  plaintiff 
"had  dismised  or  attempted  to  dismiss."  If  counsel  reoffered 
the  papers  for  another  and  different  purpose,  he  should,  under 
the  circumstances,  have  so  stated.  But  for  another  reason^ 
there  was  no  prejudicial  error  in  excluding  them.  No  other 
evidence  was  offered  in  support  of  the  third  defense.  If  ad- 
mitted, the  evidence  offered  would  have  been  utterly  insuffi- 
cient to  prove  the  pending  of  another  action.  The  effective 
part  of  such  a  plea  is,  that  the  action  is  still  pending.  This 
must  be  affirmatively  proved.  The  evidence  offered  would 
have  simply  proved  that  such  an  action  had  been  commenced, 
but  while  lawsuits  are  sometimes  very  protracted,  yet  we  ap« 
prebend  that  there  is  no  presumption  of  law  that  a  suit  once 
begun  is  still  pending  until  the  contrary  appears. 
Order  affirmed.  

Evn)ENCB  or  Sdiilab  AoomBMT  is  Admbottbu  in  action  for  injury  from 
obstruction  in  highway:  PUlUpa  v.  Willow^  ante,  p.  114;  Cleodamd  etc  J?V  ^^ 
T.  Wynant,  ante,  p.  644. 

Abatbboent  or  AcnoK  bt  Plea  ov  Fobhkb  AonoH  Pehdiho:  See  tba 
ntended  note  to  Smith  t.  LaOnrop,  04  Am.  Dea  4G2  et  aaq. 
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or  enforoed  in  any  manner,  till  it  is  entered  in  the  judgment-book;  and 
a  docketing  without  such  entry  is  of  no  avail,  although  a  judgment  roll, 
containing  a  purported  copy  of  a  judgment  in  it,  has  been  made  up  and 
filed.  The  clerk  cannot,  in  such  case,  lawfully  enter  the  judgment- 
wiiic  pro  tunc  without  the  order  of  the  court;  but  a  refusal  to  grant  a- 
temporary  injunction  to  restrain  the  clerk  from  entering  the  judgment 
nunc  j*ro  tunc  la  not  1>cyond  the  sound  legal  discretion  of  the  court,  and 
is  not  necessarily  error. 
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Action  to  restrain  the  defendant,  clerk  of  the  district  court,, 
from  entering  certain  judgments  in  the  judgment-book,  and 
appeals  from  an  order  denying  a  temporary  injunction.  The 
plaintiff  was  the  assignee  in  insolvency  of  one  Baker,  and  the 
defendant  entered  in  the  judgment  docket  the  record  of  what 
purported  to  be  judgments  of  the  court  against  Baker.  At 
the  time  of  such  docketing,  no  judgments  had  been  entered  in 
the  judgment-book;  but  judgment  rolls  containing  a  copy 
of  the  judgments  had  been  made  up  and  filed 

A,  B,  Jaehon,  for  the  appellant. 

Dobbin  and  Hardey^  for  the  respondent. 

GiLFiLLAN,  C.  J.  General  Statutes  of  1878,  chapter  66^ 
section  273,  reads:  ''The  judgment  shall  be  entered  in  the 
judgment-book,  and  specify  clearly  the  relief  granted  or  other 
determination  of  the  action."  By  section  275  the  clerk  is  rc» 
quired,  ''immediately  after  entering  the  judgment,"  to  attach 
and  file,  as  the  judgment  roll,  certain  papers,  among  them  a 
copy  of  the  judgment.  Section  277  provides  for  docketing  the 
judgment  "on  filing  the  judgment  roll."  These  acts  follow  in 
regular  sequence:  1.  The  entry  of  the  judgment;  2.  The  mak- 
ing up  and  filing  the  judgment  roll;  3.  The  docketing.  To 
support  either  a  judgment  roll  or  docketing,  there  must  be  a 
judgment  entered.  As  this  court  said  in  WiUiama  v.  McOrade^ 
13  Minn.  46:  "If  a  copy  of  the  judgment  constitutes  a  part  of 
the  judgment  roll,  the  original  must  exist."  There  can  be  no 
judgment  capable  of  being  docketed  or  enforced  in  any  man- 
ner till  it  is  entered  in  the  judgment-book.  Until  that  is  done, 
it  does  not  matter  that  the  party  is  entitled  to  judgment,  either 
by  default  of  defendant,  or  upon  a  decision  or  direction  of  the 
court.  It  has  frequently  been  decided  that  an  order  or  direc- 
tion for  judgment  by  the  court,  or  by  a  referee,  is  not  a  judg- 
ment so  that  an  appeal  can  be  taken  from  it.  That  to 
constitute  a  judgment  it  must  be  entered  in  the  judgment- 
book,  as  the  statute  directs,  has  always  been  held  by  this 
court:  Brown  v.  Hathaway^  10  Minn.  303;  Williams  v.  Mc- 
Grade,  13  Id.  46;  Washburn  v.  Shnrpe,  15  Id.  43  (63);  Hodgin& 
v.  Heaney,  15  Id.  142  (185);  Thompson  v.  Bickford,  19  Id.  17; 
Hunter  v.  Cleveland  Stove  Co.,  31  Id.  505. 

The  filing  of  the  roll  and  docketing  in  this  case,  there  being 
no  judgment  to  authorize  them,  were  of  no  avail.  The  omis- 
sion of  the  clerk  to  enter  the  judgment  before  performing  those 
acts  was  apparently  a  gross  violation  of  official  duty. 
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Whether  the  court,  with  the  proper  partieB  before  it,  and 
upon  a  proper  showing,  might  direct  the  clerk  to  enter  the 
judgment  nunc  pro  ttme^  we  need  not  consider.  Certainly  the 
clerk  cannot  lawfully  do  it  without  such  order.  But  although 
the  unauthorized  act  of  the  clerk  in  entering  judgment  as  of 
the  date  of  the  docketing  would  put  an  apparent  cloud  upon 
plaintiff's  title,  yet,  as  the  granting  a  temporary  injunction 
rests  in  the  sound  legal  discretion  of  the  court,  the  refusal  to 
grant  it  was  not  necessarily  error.  The  plaintiff  does  not  lose 
any  right  by  the  refusal.  If  the  judgment  be  entered  nunc  pro 
tunc,  he  has  his  remedy  against  the  party  claiming  under  it; 
and  in  the  prosecution  of  that  remedy  both  of  the  parties  in- 
terested would  be  before  the  court,  instead  of  there  being  but 
one  of  them,  as  is  the  case  here.  To  refuse  the  temporary  in- 
junction when  such  a  ground  for  it  exists  is  not  beyond  a 
cound  legal  discretion. 

Order  affirmed.  

Emtbt  or  JuDQMKNT  NuNO  PBO  Tcivo  ii  tho  sabjeot  of  the  note  to  NmA 
▼.  dark,  4  Am.  St  Rep.  828  et  teq. 
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Bennett  v.  State. 

\2i  Texas  Appbals,  78.1 

Wmnaa,  iMrEACiBUKsr  ov.  — Before  a  party  can  impeach  his  own  witness, 
nndfnr  the  Texas  statute,  some  statement  most  hare  been  made  by  snch 
witness  injurious  to  the  cause  he  was  called  to  testify  in  behalf  of.  It 
is  not  sufficient  that  the  witness  makes  a  statement  different  from  what 
the  party  calling  him  had  reason  to  believe,  and  did  believe,  he  would 
make,  if  the  statement  made  is  not  injurious. 

W1TNS88,  iMPKAcmocNT  or — SuKPRiss.  —  A  party  honajlde  surprised  at 
unexpected  testimony  of  his  witness  may  ask  the  witness  as  to  his  previ- 
ous declantions  alleged  to  have  been  made  by  him  inconsistent  with  his 
testimbny,  with  an  object  to  probe  his  recollection,  and  lead  him,  if  mis- 
taken, to  review  what  he  has  said,  or  to  explain  the  attitude  of  the 
party  calling  the  witness.  But  when  the  sola  object  is  to  discredit  the 
witness,  such  testimony  will  not  be  received. 

PlssoirxD  WrTNS88 — CoMpRiNCT— Orxdibilitt.  — Party  who  has  been 
oonvicted  of  a  felony,  and  afterwards  fully  and  legally  pardoned,  is  a 
competent  witness,  but  the  record  of  his  conviction  may  be  put  in  evi- 
dence against  him  as  affecting  his  credibility,  and  counsel  has  the  right 
to  comment  upon  his  credibility  when  addressing  the  Jury. 

Indictment  for  cattle-stealiDg. 

PoindexUr  cmd  Paddfordy  for  the  appellant. 

W.  L,  Davidson^  asiiatant  atiomey^eneral^  for  the  state. 

Whits,  P.  J.  By  article  755,  Code  of  Criminal  Procedure, 
it  is  provided  that  'Hhe  rule  that  the  party  introducing  a 
witness  shall  not  attack  his  testimony  is  so  far  modified  as 
that  any  party,  when  facts  stated  by  the  witness  are  injurious 
to  his  caase,  may  attack  his  testimony  in  any  other  manner, 
except  by  proving  the  bad  character  of  the  witness." 

875 
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On  application  of  this  change  in  the  role  to  any  particular 
case,  the  question  is,  Did  the  witness  state  facts  injnrious  to 
the  party  calling  him  as  a  witness:  Tyler  v.  State^  13  Tex. 
App.  205;  Thomas  v.  State,  14  Id.  70.  In  other  words,  before^ 
the  right  accorded  by  the  statute  can  be  availed  of,  some 
statement  must  have  been  made  by  the  witness  injurious  to 
the  cause  he  was  called  to  testify  in  behalf  of.  It  is  not  suffi- 
cient that  the  witness  makes  a  statement  different  from  what 
the  party  calling  him  had  reason  to  believe,  and  did  believe, 
he  would  make,  if  the  statement  made  is  not  injurious. 

By  the  bill  of  exceptions  in  this  case  it  is  shown  that  the 
prosecution  had  placed  one  Hardy  Kyle  on  the  stand  as  a  wit- 
ness for  the  state,  and  on  his  direct  examination  he  stated:  ^'I 
never  heard  defendant  say  anything  about  the  Sparks  year- 
ling.'' This  is  in  full  all  the  statement  made  by  him.  Doe& 
it  appear  that  this  statement  was  injurious  to  the  state  or  any 
one  else?  If  so,  then  any  negative  answer  to  a  question  pro- 
pounded where  an  affirmative  was  desired,  and  vice  versa^ 
might  be  claimed  to  be  injurious. 

After  the  witness  had  so  stated,  over  objection  of  defendant, 
the  court  permitted  the  prosecution,  with  avowed  purpose,  to 
first  lay  a  predicate,  and  then  introduce  evidence  to  impeach 
its  witness  by  proving  that  said  witness  had  on  another  occo* 
sion  stated  to  counsel  for  prosecution  'Hhat  defendant  had  tried 
to  hire  him  [witness]  to  go  before  the  grand  jury  and  testify 
for  him  in  this  case,  and  that  he  had  offered  to  hire  him  to 
testify  before  the  jury,  and  that  he  was  so  drunk  when  before 
the  grand  jury  that  he  did  not  know  what  he  then  swore." 

In  our  opinion,  a  proper  and  sufficient  case  in  which  the 
impeachment  of  one's  own  witness  would  be  allowable  is  not 
established  by  the  facts  shown.  A  case  of  surprise  at  testi- 
mony other  than  that  expected  and  calculated  upon  is  perhaps 
shown.  But  there  is  a  well-defined  difference  in  the  rules 
with  reference  to  surprise  and  impeachment.  "A  party  bona 
fiOe  surprised  at  the  unexpected  testimony  of  his  witness  may 
be  permitted  to  interrogate  the  witness  as  to  his  previous  dec- 
larations alleged  to  have  been  made  by  the  latter,  inconsistent 
with  his  testimony,  the  object  being  to  probe  the  witness's 
recollection,  and  lead  him,  if  mistaken,  to  review  what  he  has 
said.  Such  corrective  testimony  is  also  receivable  to  explain 
the  attitude  of  the  party  calling  the  witness.  But  when  the 
sole  object  of  the  testimony  so  offered  is  to  discredit  thq  wit- 
ness, it  will  not  be  received":  White  v.  State^  10  Tex.  App. 
881,  quoting  from  1  Wharton's  Ev.,  sec.  549. 
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The  ruling  complained  of  was  erroneous,  and  it  can  be 
readily  imagined  how  the  testimony  admitted  to  impeach  the 
ctate's  witness,  Kyle,  even  had  it  been  pertinent  to  the  issue 
raised,  which  is  not  made  apparent,  was  most  prejudicial  to 
the  rights  of  this  appellant. 

Before  finally  disposing  of  the  case,  it  may  be  well  to  con- 
cider  the  third  bill  of  exceptions,  which,  in  so  far  as  we  are 
advised,  submits  a  question  never  heretofore  adjudicated  in 
this  state.  When  defendant  called  his  father,  Richard  Ben- 
nett, as  a  witness,  he  was  objected  to  by  the  state,  because  of 
incompetency,  in  that  he  had  been  convicted  and  incarcerated 
in  the  penitentiary  for  a  felony:  Pen.  Code,  art.  730,  subd.  5. 
To  this  the  defendant  replied  that  the  witness  had  been  legally 
pardoned  for  said  offense,  and  produced  the  governor's  full 
charter  of  pardon.  The  objection  was  properly  overruled,  and 
the  witness  testified.  Afterward,  in  argument  to  the  jury, 
when  counsel  for  the  prosecution  were  insisting  that,  notwith- 
standing the  pardon,  the  witness  was  entitled  to  no  credit  on 
account  of  his  former  conviction,  defendant  objected  to  such 
line  of  argument  as  illegal  and  unwarranted,  and  asked  the 
interposition  of  the  court  to  arrest  and  prevent  it.  This  the 
court  declined  to  do,  and  in  his  explanation  to  the  bill  of  ex- 
ceptions the  learned  judge  says:  '^If  the  witness  had  been  con- 
victed of  a  felony  and  pardoned,  it  went  to  his  credibility  as 
a  witness,  and  the  jury  had  a  right  to  know  the  character  of 
the  witness  before  them,  and  the  attorney  had  the  right  to 
comment  upon  the  credibility  of  the  witness." 

With  regard  to  the  general  effect  of  a  pardon,  the  accepted 
doctrine  is,  that  a  full  pardon  absolves  the  party  from  all  legal 
consequences  of  his  crime;  it  makes  the  offender  a  new  man; 
it  blots  out  his  offense,  and  gives  him  a  new  credit  and  ca- 
pacity, and  even  so  far  extinguishes  his  guilt  as  that,  in  the 
eye  of  the  law,  the  offender  is  as  innocent  as  if  he  had  never 
committed  the  offense:  Hunnicutt  v.  State,  18  Tex.  App.  499;  51 
Am.  Rep.  330;  Carr  v.  StatCy  19  Tex.  App.  635,  and  authorities 
collated  and  cited.  Notwithstanding  this  comprehensive  doc- 
trine, it  seems  equally  well  settled  that,  whenever  the  pardoned 
convict  is  presented  as  a  witness,  the  judgment  of  his  convic- 
tion may  be  put  in  evidence  against  him.  Mr.  Wharton  says: 
"  But  a  pardon  does  not  preclude  such  conviction  from  being 
put  in  evidence";  and  in  support  of  his  text  he  cites  in  the 
note  a  long  array  of  authorities  of  the  highest  standing: 
Wharton's  Crim.  Ev.,  8th  ed.,  sec.  489,  taken  from  the  opinion 
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in  Curtis  y.  Cochran,  50  N.  H.  244.  In  tbat  opinion  it  is  said: 
''A  pardon  is  not  presumed  to  be  granted  on  the  ground  o£ in- 
nocence or  total  reformation.  [Citing  authorities.]  It  remoycs 
the  disability,  but  does  not  change  the  common-law  principle 
that  the  conviction  of  an  infamous  offense  is  evidence  of  bad 
character  for  truth.  The  general  character  of  a  person  for 
truth,  bad  enough  to  destroy  his  competency  as  a  witness, 
must  be  bad  enough  to  affect  his  credibility  when  his  com- 
petency is  restored  by  the  executive  or  legislative  branch  of 
the  government."  Mr.  Greenleaf  seems  to  think  that  a  par- 
*  doned  felon  who  has  served  his  full  term  in  the  penitentiary 
"  would  be  entitled  to  very  little  credit":  1  Greenl.  Ev.,  13th 
ed.,  sec.  377. 

Mr.  Starkie  says:  "  And  although  a  pardon  cannot  convert 
a  wicked  man  into  an  honest  one,  and  confer  credibility  upon 
one  who  through  the  infamy  of  his  conduct  is  not  credible,  yet 
such  a  pardon  must  be  presumed  to  have  been  conferred  after 
inquiry,  upon  good  and  sufficient  ground,  on  an  object  worthy 
of  the  indulgence,  and  therefore  worthy  of  being  heard,  but 
the  degree  of  credit  is  stUl  to  be  left  to  the  jury":  1  Starkie'a 
Ev.,  7th  Am.  ed.,  99. 

It  was  held  in  Baum  v.  Clausej  6  Hill,  196,  that  "  though 
the  pardon  of  one  convicted  of  felony  will  in  general  restore 
his  competency  as  a  witness,  yet  the  conviction  may  still  be 
used  to  affect  his  credit." 

In  the  light  of  these  authorities,  the  action  of  the  court  in 
the  premises,  complained  of  in  the  third  bill  of  exceptions, 
was  not  erroneous.  Other  errors  presented  will  not  be  noticed, 
because  they  may  not  arise  on  another  trial.  Because  of  the 
error  in  the  first  matter  discussed,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


How  AND  WHBN  Partt  MAT  Impbach  HO  OwN  WiTNaBS,  OH  the  ground 
of  saq^me:  BurhhaJierv,  Edwards,  60  Am.  Dec.  74i^  and  note  751;  when 
witness  testifies  to  what  the  party  caUing  him  believes  to  be  nntme:  OboMead 
▼.  Wintted  Bank,  85  Id.  261,  note  264;  when  the  testimony  is  prejudicial  to 
the  party  calling  the  witness:  CJiamp  v.  Commonwealth,  74  Id.  388,  and  ex- 
tended note  398.  In  Cox  v.  Eajprea,  45  Am.  Rep.  583,  it  is  said  that  a  part/ 
cannot  show  that  his  own  witness  has  made  statements  out  of  coort  contrary 
dictory  of  his  testimony. 

Effect  of  Pardon  to  Rkstore  Witness  to  Comfktenct:  See  the  note 
to  Smith  V.  Mclntire,  59  Am.  Dec.  580,  581.  A  pardon  subject  to  revocation 
does  not  restore  a  witness  to  competency :  Carr  v.  Smilh,  53  Am.  Rep.  390^ 
and  note;  People  v.  Bowen,  13  Id.  148. 
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White  v.  State. 

124  Tbxab  Appbalb,  28L]; 

Cbdonal  Law. — iKDicncxirr  Chaboino  Thbff  of  the  pniperfyof  a  eer» 
poration  must  describe  the  corporation  by  ite  corporate  name  in  faI1» 
and  must  also  allege  that  it  is  incorporated. 

E.  W.  Terhune^  for  the  appellant 

W.  L,  DavicUonj  assistant  attorney-general^  for  the  state. 

White,  P.  J.  Appellant  was  convicted  upon  an  informa- 
tioQ  based  upon  a  complaint  charging  him  and  one  Martin 
jointly  with  the  theft  of  one  hundred  and  fifty  pounds  of 
stone  coal,  of  the  value  of  sixty-seven  and  one  half  cents. 
In  the  complaint  it  is  alleged  the  coal  '^was  the  property  of 
the  Mo.  P.  Bway  Company,"  and  that  it  was  taken  '^from  the 
possession  of  Burt  Temple,  who  was  holding  the  same  for  the 
said  Mo.  P.  Ry  Company,  without  the  consent  of  the  said 
Burt  Temple  and  the  said  Mo.  P.  Ry  Company,  or  either  of 
them,  and  with  the  intent  to  deprive  the  said  Mo.  P.  Rway 
Company  of  the  value  thereof,"  etc. 

In  the  informatien  the  alleged  owner  is  styled  ''the  Mo.  P. 
Ry  Company,"  and  this  is  the  name  used  throughout  to  desig- 
nate the  owner.  A  motion  to  quash,  which  was  overruled, 
raised  two  objections  to  the  information,  in  substance:  1. 
That  there  was  a  fatal  variance  between  the  allegations  in  the 
complaint  and  the  information  as  to  the  name  of  the  owner; 
and  2.  That  neither  the  complaint  nor  information  describes 
the  owner  sufficiently;  and  that  if  the  letters  used  be  suffi- 
cient to  designate  the  Missouri  Pacific  Railway  Company,  as 
seems  to  have  been  intended,  then  the  allegation  is  further 
defective  and  insufficient  in  that  it  does  not  allege  that  said 
railway  is  a  corporation  duly  incorporated. 

As  to  the  complaint,  we  think  that  its  allegations  were  in- 
consistent and  repugnant  in  themselves.  It  alleges  the  own- 
ership to  be  in  "the  Mo.  P.  Rway  Company,"  but  that  the 
property  was  taken  from,  without  the  consent  of,  and  with  in- 
tent to  deprive  "the  Mo.  P.  Ry  Company"  of  the  value  of  the 
same.  Now,  do  the  letters  "Mo.  P.  Rway"  and  "Mo.  P.  Ry" 
designate  the  same  company?  It  is  extremely  uncertain 
whether  they  do  or  not.  If  they  do  not,  then  the  ownership 
is  in  a  company  whose  want  of  consent  to  the  taking  is  not 
alleged,  and  the  want  of  consent  and  intent  to  deprive  are 
made  to  apply  to  a  party  or  company  which  did  not  own  the 
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property.  To  say  the  least  of  it,  the  pleading  is  vague  and,  in- 
definite; and  few  better  illustrations,  perhaps,  could  be  given 
of  the  importance  and  necessity  of  stating  in  full  without  ab- 
breviation, unless  explained  in  connection  therewith  the  name 
of  the  company  or  corporation  intended  to  be  designated.  If 
initials  can  be  held  sufficient,  then  which  of  the  two  forms  of 
initials  set  forth  in  the  complaint  shall  we  take  as  the  true 
one?  If  we  select  "Mo.  P.  Rway"  as  the  owner,  then  it  is 
apparent  that  it  does  not  correspond  with  and  that  there  is  a 
variance  in  letters  between  it  and  the  "Mo.  P.  Ry,"  alleged  as 
owner  in  the  information. 

The  matter  may  be  solved  by  determining  whether,  in  a 
criminal  prosecution,  the  name  of  a  company  or  corporation 
should  be  set  out  in  full,  and  if  a  corporation,  whether  it  be 
further  essential  that  it  be  alleged  that  it  was  incorporated. 
We  have  no  special  criminal  statute  upon  the  subject.  Our 
statute  as  to  the  allegation  of  the  name  of  the  defendant,  or 
of  any  other  person  necessary  to  be  stated  in  the  indictment, 
evidently  refers  to  individuals,  and  does  not  embrace  com- 
panies or  corporations:  Code  Crim.  Proc.,  art.  425.  In  short, 
our  code  of  procedure  is  silent;  and  having  failed  to  supply  ub 
a  rule,  we  are  relegated  to  the  common  law:  Id.,  art.  27,  and 
-approved  precedents. 

Mr.  Bishop  says:  "An  indictment  against  a  corporation 
properly  describes  it  by  its  corporate  name."  And  again: 
"  The  indictment  should  show  on  its  face  that  a  name  in  it  is 
a  corporation's,  if  such  in  fact":  1  Bishop's  Crim.  Proc.,  3d 
ed.,  sec.  682.  In  his  work  on  criminal  pleading  and  practice, 
eighth  edition,  Mr.  Wharton  says,  in  section  110:  "  When  the 
name  of  a  corporation  is  given,  the  corporate  title  must  be 
strictly  pursued,  unless  specification  is  made  unnecessary  by 
local  statute";  and  in  a  note  to  this  section  he  says:  "Whether 
at  common  law,  in  an  indictment  for  stealing  the  goods  of  a 
corporation,  it  is  requisite  to  aver  that  the  corporation  was  in- 
corporated, has  been  much  disputed.  That  it  is  necessary  is 
ruled  in  State  v.  Mead,  27  Vt.  722;  Cohen  v.  People,  5  Park. 
Cr.  330;  Wallace  v.  People,  63  111.451;  People  v.  8chwaHz,S2 
Cal.  160."  He  cites  a  number  of  decisions  to  the  contrary, 
which  we  omit. 

In  his  work  on  criminal  law,  the  same  learned  author  says: 
"  Goods  belonging  to  a  corporation  must  be  laid  as  the  prop- 
erty of  the  corporation  by  its  corporate  name,  and  not  as  the 
property  of  the  individual   corporators,  though  they  be  all 
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named  ":  1  Wharton's  Crim.  Law»  8th  e<L|  eee.  941.  In  2  Arch* 
bold'fi  Criminal  Pleading,  859,  it  is  said:  "The  property  of  a 
corporation  aggregate  must  be  laid  in  the  corporation  in  its 
corporate  name";  and  this  same  doctrine  is  declared  in  2 
Russell  on  Grimes,  100. 

In  regard  to  pleading  in  civil  cases,  it  is  provided  by  statute 
that  the  act  of  incorporation  need  not  be  set  out  at  length, 
"  but  it  shall  be  sufficient  to  allege  that  such  corporation  was 
duly  incorporated":  Rev.  Stats.,  art.  1190,  amended  by  act 
18th  Legislature,  regular  session,  p.  103. 

This  question,  in  so  far  as  we  are  aware,  has  arisen,  even 
incidentally,  in  but  one  case  which  has  been  adjudicated  in 
the  courts  of  last  resort  in  this  state.  In  Price^s  Case^  41  Tex. 
216,  the  defendant  was  indicted  for  the  theft  of  a  bale  of  cot- 
ton from  the  train  of  the  Houston  and  Texas  Central  Railroad 
Company,  being  property  of  said  company.  It  was  objected 
that  the  proper  name  of  the  company  was  the  Houston  and 
Texas  Central  'RsLihoay  Company.  Roberts,  C.  J.,  says:  '^  It 
was  not  necessary  to  set  out  the  charter  in  the  indictment,  or 
to  allege  it  to  be  a  chartered  company  otherwise  than  by 
name,  as  was  done  in  this  case."  As  shown  by  the  authori- 
ties we  have  quoted  above,  this  decision  was  not  in  harmony 
with  the  most  approved  doctrine,  in  so  far  as  it  holds  that  it  is 
unnecessary  to  allege  that  the  company  is  a  corporation.  We 
are  of  opinion  that  such  allegation  is  requisite,  and  to  say  the 
least  of  it,  it  is  beyond  doubt  the  better  practice. 

But  in  this  case  certain  initials  only  are  given,  and  the 
name  of  the  company  is  not  pretended  to  be,  or  even  substan- 
tially given,  as  might,  with  some  plausibility,  have  been 
claimed  in  the  Price  case.  How  can  this  court  say  what  the 
Mo.  P.  Rway  Company  is? 

We  are  of  opinion,  for  the  reasons  given,  that  both  the  com- 
f)laint  and  information  are  insufficient  to  support  the  prosecu- 
tion and  conviction.  Wherefore  the  judgment  is  reversed,  and 
the  prosecution  under  said  complaint  and  information  is  dis- 
missed.   

iNDZcnoNT  CHABonro  Cbxmm  AOAiNsr  A  OoBPOBAXiON  nmst  diftmotly 
jdl«ge  the  fact  of  incorporation!  Staadm  t.  People^  26  Am.  Rep.  833L 
Am.  St.  Rar.,  Vol.  V.  —  M 
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•  •  • 

TiLLERY  v.  State. 

[24  TBXA8  ArPBALS,  2S1.J 

Cbhohal  Law.  — Self-defense  is  fairly  raised  by  the  evidsnoe^  and  should 
he  sahmitted  to  the  jury,  where  it  clearly  appears  that  deceased,  for 
some  time  prerions  to  the  homicide^  had  been  at  enmity  with  defendant; 
had  repeatedly,  and  apparently  without  reasonable  or  probable  canae, 
charged  defendant  wilJi  felony;  had  threatened  to  take  his  life;  had 
actoally  conspired,  and  was  conspiring  at  the  time  of  the  homicide,  to 
kill  him,  at  which  time  the  deceased  met  defendant  and  again  accused 
him  of  felony,  was  asked  to  retract,  when  he  tnmed  towards  defendant^ 
and  placed  his  hand  to  his  right  side  as  if  to  draw  a  pistol,  and  where 
his  pistol  was  afterwards  foand,  when  defendant  shot  and  killed  hioL 

Crimiiial  Law  —  Sklf-dbfbxvbb.  — It  is  Erbob,  when  charging  the  jury,, 
to  make  the  right  of  self-defense  hinge  on  the  fact  as  to  whether  defend^ 
ant  "honestly  "  believed,  at  the  time  he  acted,  that  he  was  in  danger  of 
losing  his  life.  The  correct  mle  is,  that  if  it  "  reasonably  "  appeared  t<^ 
him,  from  his  standpoint,  and  from  the  circnmstances,  that  danger  ex- 
isted, and  he  acted  under  such  reasonable  belief,  he  was  justified  in  de* 
fending,  to  the  same  extent^  and  under  the  same  rules  permitted,  in  case 
the  danger  had  been  reaL 

GRDmrAL  Law — SsLr-DSixMsx — Ebbohbous  IimKUcnos. — When  oonrt 
is  instructing  in  relation  to  self-defense,  and  the  claim  of  self-defense 
is  partly  based  on  threats  made  by  deceased  against  defendant^  the 
charge  relating  to  the  whole  matter  should  be  given  in  a  connected 
manner;  to  disconnect  one  portion  from  the  other  is  error. 

GExmvAL  Law.  —  Law  of  Selt-defsksb,  when  invoked  by  proof,  should 
be  given  to  the  jury  plainly,  directly,  connectedly,  and  affirmatively^ 
and  in  such  manner  as  to  show  its  applicability  to  the  facts  in  evidence. 

Crdohal  Law — Opinion  Evibkngb. — Witness  must  state  facts  within 
his  knowledge,  and  cannot  state  his  conclusions.  So  held  in  a  murder 
case,  where  the  witness  was  asked  if,  from  an  investigatioii  made  by  him 
about  a  charge  of  arson,  he  had  found  any  evidence  tending  to  connect 
defendant  with  it. 

Cbiminal  Law.  — Dbclabattoii  ov  Co-con8PIBATOB  with  deceased  in  seek- 
ing to  kill  defendant^  made  some  time  after  the  homicide^  is  not  part  of 
the  re$  gtMtcB^  and  therefore  inadmissible. 

Aboumint  outsidb  ov  Rboobd,  about  matters  wholly  foreign  to  the  esse 
on  trial,  and  without  any  support  in  evidence^  and  calfinlated  to  operate 
prejudicially  to  defendant  upon  the  minds  of  the  jnxy,  if  allowed  by  the 
court  under  objection,  is  error  sufficient  to  reverse  the  judgment. 

J.  M,  Duncan^  Alex  Pope^  R.  C.  De  Graffenreidf  and  T.  M. 
Campbell,  for  the  appellant. 

W,  L,  Davidaon,  oMiatant  atiomey^eneralf  for  the  Btate. 

WiLLSON,  J.  1.  There  can  be  no  question  but  that  the  eyi- 
dence  in  this  case  fairly  and  fully  raises  the  issue  of  self- 
defense.  It  clearly  appears  that  the  deceased  had,  for  some 
time  previous  to  the  fatal  rencontre,  been  at  enmity  Tvith  the 
defendant;   had  repeatedly,  and  apparently  without  reason- 


Nov.  1887.]  TiLLERY  V.  State.  88 


A 


able  or  probable  cause,  charged  the  defendant  with  the  crime 
of  arson;  had  threatened  to  take  the  life  of  the  defendant; 
had  actually  conspired  with  one  Tabler  to  take  defendant's 
life,  and  was  acting  together  with  said  Tabler  at  the  very  tinio 
of  the  homicide,  in  pursuance  with  and  in  furtherance  of  said 
conspiracy.  He  and  Tabler  also  endeavored  to  induce  others 
to  enter  into  said  conspiracy  with  them,  under  the  guise  and 
protection  of  an  oath-bound,  secret  organization  called  a  ^'vigi- 
lance committee." 

On  the  night  before  the  homicide,  at  the  instance  of  the  de- 
ceased and  Tabler,  a  meeting  of  this  '^  vigilance  committee  ^ 
was  held  at  the  residence  of  deceased,  at  which  it  was  pro- 
posed and  urged  by  deceased  that  the  committee  should  pro- 
ceed at  once,  on  that  very  night,  to  execute  the  defendant,  but 
none  of  the  committee  present  would  agree  to  this  proposition 
except  Tabler.  Early  on  the  next  morning,  just  before  the^ 
homicide,  deceased  went  to  his  place  of  business,  and  through 
the  telephone  summoned  Tabler  to  his  presence.  Tabler  re- 
sponded promptly,  and  the  two  had  a  private  conference.  Very 
soon  after  this  conference,  the  deceased,  mounted  upon  hi» 
horse,  and  armed  with  a  six-shooter,  rode  up  by  the  side  of 
defendant,  who  was  riding  along  a  street  in  the  town  of  Long- 
view,  and  after  accosting  him,  again  accused  him  of  the  crime* 
of  arson,  and  it  was  here  that  he  received  the  fatal  shot  at  the- 
hands  of  the  defendant. 

We  do  not  think  it  can  be  doubted,  from  the  evidence  be- 
fore us,  that  the  deceased  and  Tabler  had  resolved  upon  tak- 
ing the  life  of  the  defendant  at  the  first  favorable  opportunity;, 
that  they  were  prepared  for  and  seeking  such  opportunity^ 
and  that,  on  the  occasion  of  the  homicide,  the  deceased  pro- 
voked the  difficulty  which  resulted  in  his  death,  with  the  in- 
tention at  the  time  of  killing  the  defendant.  By  the  evidence,, 
we  are  fully  informed  of  the  condition  of  the  mind  of  deceased 
towards  the  defendant,  and  as  to  his  intentions  and  design  to- 
wreak  vengeance  upon  him  in  a  deadly  manner.  He  is  sur- 
rounded by  a  halo  of  light,  discovering  his  malice  and  inward 
intention,  and  illustrating  his  acts. 

How  stands  the  case  with  the  defendant?  His  presence  in 
town  in  the  early  morning  is  satisfactorily  accounted  for;  he 
was  there  on  a  matter  of  business  with  the  county  judge.  At 
home  he  left  a  eick  wife  with  an  infant  only  one  week  old. 
He  has  attendee^  to  his  business  with  the  county  judge,  and, 
mounted  upon  an  inferior  pony,  is  traveling  along  a  public 
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street  On  the  night  previouB,  he  had  been  informed  that  the 
deceaaed  had  threatened  on  that  very  night  to  ^^fiz"  him  he- 
fore  the  next  morning.  He  was  well  aware  of  the  bitter  en- 
mity of  the  deceased  towards  him,  although  he  may  not  have 
known  of  the  conspiracy  between  deceased  and  Tabler  to  take 
his  life.  He  was  armed  with  a  pistol,  and  in  yiew  of  the 
threat  which  had  been  communicated  to  him  the  night  pre- 
vious, it  cannot  be  said  that  the  fact  of  his  being  thus  armed 
indicated  anything  more  than  that,  should  occasion  require, 
he  would  defend  himself  against  the  threatened  danger.  There 
is  nothing  whatever  in  the  evidence  to  indicate  that  he  was 
seeking  a  difficulty  with  the  deceased.  Under  these  circum- 
stances, the  deceased  rode  up  from  behind,  beside  the  defend- 
ant, and  accosting  him,  accused  him  again  of  the  crime  of 
arson.  Defendant  responded  that  he  must  retract  the  charge. 
Just  then,  one  witness  testifies,  the  deceased,  who  had  ridden 
a  little  in  advance  of  the  defendant,  turned  in  his  saddle 
towards  defendant,  and  placed  his  right  hand  to  his  right  side 
as  if  to  draw  a  pistol,  wben  the  defendant  fired  and  shot  him. 
A  pistol  was  found  on  the  body  of  deceased,  on  his  right  side, 
about  where  the  witness  saw  him  place  his  right  hand.  Upon 
this  evidence,  the  trial  judge  very  properly  submitted  to  the 
jury  the  issue  of  self-defense. 

It  is  earnestly  contended,  however,  by  counsel  for  the  defend- 
ant, that  the  charge  upon  said  issue  is  imperfect,  erroneous, 
and  prejudicial  to  the  defendant,  and  should  have  been  sup- 
plied and  corrected  by  special  instructions  requested  by  the 
defendant.  Considering  the  charge  on  self-defense  with  refer- 
ence to  the  evidence  bearing  upon  that  issue,  we  are  of  the 
opinion  that  the  objections  urged  to  it  are  substantial  and 
tenable.  There  is  not  a  particle  of  evidence  fairly  raising  the 
issue  that  defendant  had  forfeited  the  right  of  self-defense  by 
seeking  and  provoking  the  difficulty,  and  it  was  erroneous  and 
prejudicial  to  the  defendant  to  submit  that  issue  to  a  jury. 

In  instructing  the  jury  upon  the  law  of  apparent  danger,  the 
charge  makes  the  right  of  self-defense  hinge  upon  the  fact  as 
to  whether  or  not  the  defendant  honestly  believed  at  the  time 
he  acted  that  he  was  in  danger  of  losing  his  life,  etc.  This 
idea  of  honest  belief  on  his  part  is  presented  three  several 
times  in  the  charge  upon  self-defense;  and,  while  being  sub- 
ject to  the  objection  that  it  is  made  too  prominent  to  the 
minds  of  the  jury,  is  besides  not  a  correct  statement  of  the 
law.    The  coirect  rule  is,  that  if  it  reasonably  appeared  to 
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the  defendaniy  from  his  standpoiDt,  from  the  circumstanoes  of 
the  case,  that  the  danger  existed,  and  he  acted  under  the 
reasonable  belief  that  it  did  exist,  he  was  justified  in  defend- 
ing against  it  to  the  same  extent  and  under  the  same  rules 
permitted  in  case  the  danger  had  been  real:  Willson's  Texas 
Criminal  Laws,  sec.  978.  While  it  may  be  abstractly  correct 
to  require  that  the  defendant's  belief  of  the  existence  of  danger 
should  be  an  honest  one,  it  is  going  too  far,  we  think,  to  so 
instruct  the  jury,  especially  when  such  instruction  is  repeated 
so  often,  and  especially,  too,  in  view  of  the  evidence  in  this 
case. 

Another  serious  objection  to  the  charge  is,  that  in  instruct- 
ing the  jury  in  relation  to  threats  made  by  the  deceased 
against  the  defendant,  this  portion  of  the  charge  is  discon- 
nected from  that  portion  relating  to  self-defense,  when  it 
formed  a  part  of  the  law  of  the  issue  of  self-defense,  and 
should  have  been  given  in  immediate  connection  therewith. 
In  the  position  in  which  the  instruction  as  to  threats  appears 
in  the  charge,  the  jury  might  reasonably  have  concluded  that 
it  had  no  connection  with  the  issue  of  self-defense,  and  the 
effect  may  have  been  that,  in  considering  that  issue,  the  jury 
entirely  ignored  the  legitimate  bearing  of  the  threats  thereon. 
The  law  of  self-defense,  when  invoked  by  the  proof,  should  be 
given  to  the  jury  plainly,  directly,  connectedly,  and  aflSrm- 
atively,  and  in  such  manner  as  to  show  its  applicability  to 
the  facts  in  evidence. 

In  this  case,  the  facts  in  proof  upon  the  issue  of  self-defense 
are  not  complicated,  and  a  plain,  direct,  affirmative  explana- 
tion of  the  law  applicable  thereto  should  have  been  given.  We 
do  not  think  the  court  gave  such  a  charge,  and  the  failure  to 
do  so  was,  we  think,  calculated  to,  and  probably  did,  inju- 
riously affect  the  defendant's  rights.  Defendant's  guilt  or 
innocence  hinged  solely  upon  self-defense,  and  it  was  all-im» 
portant  to  him  and  to  justice  that  the  law  in  relation  to  that 
issue  should  be  fully  and  clearly  explained  to  the  jury.  The 
learned  trial  judge  evidently  desired  and  intended  to  {)erform 
this  duty,  but,  as  we  have  attempted  to  show,  in  material  par- 
ticulars fEuled  to  give  the  defendant  the  full  benefit  of  self- 
defense,  and  such  failure,  in  view  of  the  evidence  in  this  case, 
constitutes  error  for  which  the  judgment  must  be  reversed. 

2^  Whilst,  in  our  opinion,  it  was  competent  for  the  defend- 
ant to  prove,  if  he  could,  that  the  deceased  had  no  probable 
cause  for  charging  him  with  the  crime  of  arson,  and  that  de- 
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•ceased  did  not  in  fact  believe  said  charge  to  be  trae,  but  that 
the  cause  of  deceased's  enmity  towards  him  was  an  entirely 
different  matter  than  the  arson,  still  we  do  not  think  the  court 
erred  in  refusing  to  permit  the  witness  Campbell  to  answer  the 
question  proi)Ounded  to  him,  as  to  whether,  in  an  investiga- 
tion he  had  made  about  the  arson,  he  had  found  any  evidence 
tending  to  connect  the  defendant  with  it  The  objection  made 
^to  the  question  was,  that  the  answer  thereto  would  be  but  the 
•conclusion  of  the  witness.  This  objection,  we  think,  was  prop- 
erly sustained.  *  If  the  witness  had  been  called  upon  to  state 
facts  within  his  knowledge  concerning  the  arson,  and  the  de- 
fendant's relation  to  those  facts,  such  testimony  would  have 
been  relevant  and  admissible  in  view  of  the  other  evidence  in 
the  case. 

3.  It  was  not  error  to  reject  the  proposed  testimony  of  the 

><leclarations  of  Tabler.    Said  declarations  were  made  some 

time  after  the  homicide,  and  were  not  a  part  of  the  res  gesUs  of 

the  homicide.    They  were  hearsay.    The  fact  that  Tabler  was 

a  co-conspirator  with  the  deceased  in  seeking  to  take  the  life 

'Of  the  defendant  would  not  render  such  declarations  admissi- 

i)le  in  behalf  of  the  defendant.    If  the  deceased  or  Tabler  had 

■been  on  trial  for  a  crime  committed  in  furtherance  of  such 

^conspiracy,  then  the  declarations  of  one,  made  pending  such 

conspiracy  and  in  furtherance  thereof,  would  be  admissible 

against  the  other:  Willson's  Texas  Criminal  Laws,  sec.  1048. 

But  we  know  of  no  rule  of  law  which  would  render  admissible 

in  behalf  of  the  defendant  the  declarations  of  Tabler,  made 

after  the  commission  of  the  homicide. 

4.  In  his  closing  argument  to  the  jury,  counsel  for  the  state 
went  out  of  the  record,  in  speaking  of  Tabler,  to  tell  the  jury 
about  the  circumstances  of  Tabler's  death, — the  manner  in 
which,  by  whom,  and  for  what  cause  said  Tabler  had  been 
killed,  and  why  it  was,  and  how  it  was  that  Tabler  had  killed 
one  Teague,  and  several  other  matters  in  relation  to  said 
Tabler,  about  which  there  was  no  evidence.  Counsel  for  de- 
fendant promptly  objected  to  these  remarks,  and  the  court 
overruled  the  objection,  appending  to  the  bill  of  exceptions  his 
xeasons  for  so  doing,  which  are,  that  defendant's  counsel  had, 
in  their  address  to  the  jury,  severely  denounced,  as  a  co-con- 
spirator with  the  deceased,  the  said  Tabler,  etc.  As  shown 
by  the  evidence  in  the  case,  counsel  for  the  defendant  were 
justified  in  so  denouncing  said  Tabler,  and  in  so  doing  were 
but  reproducing  the  evidence  adduced  on  the  trial.    Counsel 
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for  the  state  was  not  therefore  warranted,  in  reply  to  this 
legitimate  denunciation,  in  stating  to  the  jury  his  individual 
knowledge  of  Tabler,  and  recounting  to  them  the  circum- 
stances of  the  killing  of  Teague  by  Tabler,  and  the  subsequent 
killing  of  Tabler  by  the  father  and  brother  of  the  deceased 
"Teague.  These  matters  were  wholly  foreign  to  the  case  on 
trial,  without  any  support  whatever  in  the  evidence,  and  were 
calculated  to  operate  upon  the  minds  of  the  jury  prejudicially 
io  the  defendant.  These  improper  remarks,  if  there  was  no 
other  error  apparent  in  this  record,  would  justify,  if  not  de- 
mand, a  reversal  of  the  judgment. 

6.  A  number  of  other  errors  are  assigned,  which  we  shall 
not  discuss  or  determine,  as  they  are  of  that  character  which 
Are  not  likely  to  occur  on  another  trial.  Because  of  the  errors 
in  the  charge,  and  the  improper  remarks  to  the  jury  made  by 
<sounsel  for  the  state,  above  mentioned,  the  judgment  is  re- 
versed, and  the  case  is  remanded. 


SEur-DKRNSB,  BiOHT  ov,  whero  one's  life  has  been  threatened:  Bohannon 
y,  CommonweaUh,  8  Am.  Bep.  474;  Dupree  v.  Staiej  73  Am.  Deo.  422^  and 
note.  Where  one  has  reasonable  and  well-gronnded  belief  that  he  is  actually 
in  danger  of  losing  his  life  or  of  suffering  great  bodily  harm,  he  is  justified 
in  defending  himself,  whether  the  danger  was  real  or  only  apparent:  State  v. 
JSenhamt  92  Id.  417,  and  note;  Logue  ▼.  Coinmanweatih,  80  Id.  481,  and  note; 
Dupree  v.  8kUe,  73  Id.  422;  CampMl  v.  People^  61  Id.  49;  NoUa  v.  SttUe^  62 
Id.  711,  and  note  714;  8tnU  ▼.  Hickam,  95  Mo.  322;  6  Am.  St.  Rep. 

Dkolabation  of  Ck>-co2TSPiBATOB  after  the  commission  of  the  aet  ia  inad- 
missible: Martin  v.  State,  25  Tex.  App.  657;  Bedford  ▼.  SanneTf  80  Am.  Deo. 
545,  note  550;  SpUa  v.  People,  3  Am.  St.  Kep.  320,  and  note,  on  the  admis- 
eibility  of  declarations  of  co-conspirators,  487;  and  State  ▼.  OUdden,  3  Id.  23. 

OranoHB  ov  WmrESSBS  ars  Oeverallt  iNADmsaiBui:  See  Burt  v.  SL 
Louie  Ky  Cb.,  4  Am.  St.  Rep.  374,  and  note;  when  adnussible,  generally, 
see  note  to  Commomoealih  v.  SturtivarU,  19  Am.  Rep.  410-412;  Bc^tinume  de 
L,  T,  Co.  V.  Caaeell,  59  Id.  176-186. 

DiscxixnoN  of  Court  in  Regulatdvo  Conduct  of  Counsel  in  Arctic 
MSNT  will  not  be  interfered  with,  unless  counsel  is  permitted,  against  objec- 
tions, to  make  or  persevere  in  improper  remarks:  Sidekmn  v.  Wabash  etc  R'y 
Co,,  3  Am.  St.  Rep.  549.  Argument  should  be  arrested  by  the  oonrt  when 
not  supported  by  any  evidence:  Doeter  v.  Brecon,  71  Am.  Dec.  153. 
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Lynch  v.  State. 

[M  Texas  AmALt»  8Sai 

CRDriHAL  Law — Mubdeb — Dbclarattons  as  Past  ov  Bn  Gbbtlc  —  Dec- 
larations or  acts  of  defendant  in  his  own  favor,  unless  part  of  the  res 
geskB  or  of  a  confession,  are  not  admissible  fox  the  defense;  hence  de- 
fendant cannot  prove  his  own  statements  or  declarations  with  regard  ta 
the  homicide,  made  within  fifteen  or  twenty  minntes  after  the  killing, 
and  after  he  had  gone  some  twelve  hundred  yards  from  the  place  of  th» 
killing. 

Cbabob  is  Radically  and  Fatally  Ebronxoub  where  there  is  a  total 
want  of  evidence  to  support  the  phase  of  case  to  which  the  charge  ia 
applied,  or  where  it  assumes  a  theory  not  raised  or  indicated  by  the  evi- 
dence. 

CoBBECT  iNsrrBiTCTnoN  —  CoNSTBucnoN  ov  Statute. — It  u  not  error  to 
qualify  the  word  "  intention  "  by  inserting  before  it  the  word  "  imme- 
diate "  when  charging  th6  jury  under  section  608  of  the  Penal  Code  of 
Texaq,  which  declares  that  threats  aflSord  no  justification  for  homicide, 
**  unless  it  be  shown  that,  at  the  time  of  the  homicide,  the  person  killed, 
by  some  act  then  done,  manifested  an  '  intention '  to  exeoate  the  threat  so 
made,"  as  a  proper  construction  of  the  statute  is,  that  the  act  done  by 
deceased  manifesting  his  intention  to  execute  his  threats  mnst  bo  such 
as  shows  an  **  immediate  **  intentkn. 


LimIs  and  Thurmandy  for  the  appellant 

W.  Ir.  Davidson^  OMistant  aUomey^eneralf  for  the  Btate. 

White,  P.  J.  This  appeal  ia  from  a  judgment  of  ccmTio- 
tion  for  murder  of  the  gecond  degree  for  the  killing  of  one 
A.  J.  Guess,  whose  wife  was  a  niece  of  this  appellant 
There  are  several  bills  of  exceptions  as  well  as  assignments  of 
error  presented  in  the  record,  which  attack  certain  rulings  of 
the  trial  court  upon  questions  of  evidence  and  certain  por- 
tions of  the  charge  given  the  jury,  as  also  the  refusal  to  give 
certain  requested  instructions  asked  for  defendant.  We  pro* 
pose  to  notice  only  such  matters  complained  of  as  are  consid- 
ered of  moment  on  this  appeal. 

1.  Defendant  complains  that  the  court  erred  in  refusing  to 
permit  him  to  prove  his  own  statements  and  declarations  with 
regard  to  the  homicide,  made  within  fifbeen  or  twenty  minutes 
after  the  killing,  and  after  he  had  gone  in  a  wagon  some 
twelve  hundred  yards  from  the  place  of  the  killing.  This 
identical  question  occurred  in  Stephens's  Case^  20  Tex.  App. 
255,  and  it  was  there  held  that  ^^declarations  of  a  defendant 
concerning  the  crime  charged  against  him,  made  ten  or  fifteen 
minutes  after  the  commission  of  the  same,  and  after  he  had 
gone  a  distance  of  four  or  five  hundred  yards  from  the  place 
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of  the  homicide,  cannot  be  treated  as  rea  gesta^  and  are^  there* 
fore,  not  admissible  in  his  behalf."  '*  Declarations  or  acts 
of  a  defendant  in  his  own  favor,  unless  part  of  the  re$  gestx,  or 
of  a  confession  offered  by  the  prosecution,  are  not  admissible 
for  the  defense":  Walker  v.  State,  13  Tex.  App.  619. 

2.  For  the  purpose  of  showing  that  the  meeting  with  de- 
ceased was  unpremeditated  and  accidental,  defendant  proposed 
to  prove  that,  on  the  Saturday  before  the  Monday  when  the 
tilling  occurred,  he  had  told  the  proposed  witness,  Rogers, 
that  he  would  be  at  the  post-office  at  Elwood  on  Monday 
evening  to  get  his  mail.  This  evidence  was  claimed  to  be  ad- 
missible in  connection  with  other  evidence  which  he  had  intro- 
duced, showing  that  he  was  on  his  way  to  Elwood  at  the  time 
the  difficulty  occurred,  and  tended  also  to  establish  that  fact* 
Whatever  may  have  been  the  theory  of  the  state  at  the  begin- 
ning of  the  trial  with  regard  to  this  matter,  we  are  of  opinion 
that  the  evidence  upon  that  point  is  positive  and  uncontra- 
dicted, to  the  effect  that  defendant  had  started  to  and  was  on 
his  way  to  the  Elwood  poet-office,  that  he  was  going  for  his 
mail,  that  he  was  traveling  the  accustomed  and  most  direct 
route;  and  there  is  no  testimony  that  he  had  any  purpose  to 
seek  and  bring  on  a  difficulty  with  deceased.  True,  he  had  a 
double-barreled  gun  with  him.  But  this  he  had  a  right  to 
carry,  and  if  he  was  carrying  it  on  account  of  the  threats  de> 
ceased  had  made  against  his  life,  this  did  not  lessen,  but  only 
emphasized,  the  right.  He  did  not  go  out  of  his  road  or  way 
to  meet  deceased.  On  the  contrary,  when  he  found  that  de- 
ceased had  unhitched  his  horse  from  the  plow,  and  was  rapidly 
following  the  wagon  in  which  he  was  riding,  he  urges  the 
driver  to  go  faster,  "  to  get  out  of  his  way,"  and  they  do  get  to 
the  gate,  close  it,  and  are  outside  the  field  when  the  deceased 
overtakes  them. 

Now,  if  under  these  circumstances  it  was  still  an  open  ques- 
tion as  to  whether  he  was  going  to  the  poet-office  or  not,  then 
the  excluded  evidence  was  perhaps  material  and  admissible  as 
an  additional  fact  going  to  prove  it.  If  it  was  not  an  open  or 
disputed  question,  the  evidence  was  immaterial.  In  our  opin- 
ion, enough  has  been  shown  to  establish  its  immateriality,  and 
if  this  had  been  the  view  of  the  learned  trial  judge,  his  ruling 
would  have  been  correct.  Such,  however,  does  not  appear  to 
have  been  the  case,  because  we  find  in  the  fifteenth  paragraph 
of  his  charge,  which  is  made  a  special  ground  for  exception 
by  the  defendant,  that  the  jury  are  instructed  that  'Hhe  de- 
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fendaut  had  the  right  to  go  to  the  poet-offioe,  or  any  other  place 
he  desired  to  go  for  a  lawful  pur{K)6e,  bat  if  he  started  to 
or  by  the  house  of  the  deceased  merely  to  get  an  excuse  to 
kill  him,  or  with  the  intention  of  seeking  or  getting  into  a 
fatal  rencontre  with  the  deceased,  and  thus  got  into  the  diffi- 
culty, then  the  defendant  cannot  justify  the  homicide,  eyen 
though  his  life  was  put  in  peril." 

With  the  testimony  as  disclosed  in  the  record  before  us, 
there  was  no  doubt  as  to  his  purpose  and  intention,  or  that  it 
was  a  lawful  one;  he  was,  as  all  the  witnesses  who  testify  on 
that  point  say,  going  to  the  post-office.  If  this  be  so,  then 
this  instruction,  in  so  far  as  it  questioned  his  intention  and 
purpose,  was  not  warranted  by  evidence,  and  was  calculated 
to  prejudice  him  with  the  jury  by  impressing  them  with  the 
idea  that,  in  the  opinion  of  the  court,  there  was  serious  doubt 
upon  the  subject.  To  our  minds,  one  of  two  things  must  be 
apparent, — either  that  the  evidence  excluded  was  material,  and 
should  have  been  admitted  if  this  instruction  was  warranted, 
or  the  instruction  was  itself  unwarranted,  because  there  wai 
no  disputable  matter  upon  which  to  predicate  it  In  eithei 
aspect  of  the  case,  the  error  is  both  important  and  serious. 
With  the  lights  before  us,  we  would  say  the  ruling  upon  the 
evidence  was  correct,  and  the  instruction  erroneous.  **  How- 
ever correct  a  principle  of  law  may  be  in  the  abstract,  it  is 
error  to  give  it  in  charge  where  there  is  a  total  want  of  evi- 
dence to  support  the  phase  of  case  to  which  it  is  applied": 
Conn  V.  State,  11  Tex.  App.  390.  ^^If  the  court  assumes  and 
charges  on  a  theory  not  raised  or  indicated  by  the  evidence,  it 
is  radical  error,  and  fatal  to  a  conviction":  Ross  v.  Stale,  10  Id. 
455;  Taylor  v.  State,  13  Id.  184;  Hardin  v.  State,  13  Id.  192; 
Stewart  v.  State,  15  Id.  598.  A  charge  should  be  confined  to 
the  facts  in  evidence:  Boddy  v.  State,  14  Id.  628;  Mayfidd  v. 
State,  23  Id.  645. 

3.  A  most  vigorous  attack  is  made,  in  the  able  brief  of 
counsel  for  defendant,  upon  that  portion  of  the  charge  of  the 
court  relative  to  threats  made  by  deceased  against  defend- 
ant. It  is  insisted  that  whilst,  in  the  twelfth  paragraph,  the 
court  correctly  announced  the  law  as  declared  in  article  60S  of 
our  Penal  Code,  that  it  was  error  in  paragraphs  13  and  14  to 
interpolate  the  word  'immediate,"  and  thereby  qualify  the 
word  "  intention,"  as  used  in  the  statute.  It  is  declared  by 
the  statute  that  threats  afibrd  no  justification  for  homicide, 
^  unless  it  be  shown  that,  at  the  time  of  the  homicidoi  the  per* 
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«0Q  killed,  by  some  act  then  done,  manifeeted  an  intention  to 
-execute  the  threat  so  made."  The  jury  were  charged  by  the 
<;ourt  that  threats  would  afford  no  justification,  unless  the  de* 
•ceased  ''manifested  an  intention,  by  some  act  done  at  the  time, 
«howing  an  immediate  intention  to  execute  the  threats." 

Applied  to  the  facts  directly  attendant  upon  the  killing,  it 
is  contended  that  the  use  of  the  word  ''immediate"  was  not 
only  unauthorized,  but  deleterious  in  the  extreme.  Deceased 
was  unarmed.  He  had  dismounted  to  open  the  gate,  had 
•come  through,  and  was  leading  his  horse,  and  defendant,  who 
was  still  upon  the  ground,  accosted  him:  ''Hello,  Jack;  what 
are  you  in  such  a  hurry  for?"  The  reply  was:  "  If  I  get  my 
gun  I  will  show  you  what  I  am  in  a  hurry  for."  His  gun  was 
si  his  house,  some  forty  or  fifty  yards  distant  Defendant 
went  to  the  west  side  of  the  wagon  and  took  out  his  gun,  and 
as  deceased  started  round  the  left  side  of  the  wagon,  defendant 
presented  his  gun  at  him  and  said:  "Sir,  wilt  I  You  have 
been  following  me,  and  threatened  and  tried  to  kill  me  as 
often  as  I  will  allow  you  to."  Deceased  turned,  and  went 
round  the  east  side  of  the  wagon,  still  leading  the  horse,  and 
eaid  again:  "If  I  get  my  gun  I  will  kill  you."  Defendant 
walked  to  the  head  of  the  mules  to  the  wagon,  on  the  left  side, 
and  stopped,  and  when  the  deceased  came  opposite  firom  the 
east  side,  defendant  said:  "  Hold  up,"  raised  and  presented 
his  gun,  and  as  deceased  said,  "  Shoot,  dog  on  you,"  he  fired 
both  barrels  in  quick  succession,  killing  deceased  instantly. 
Previous  and  deadly  threats  on  the  part  of  deceased  were 
proven,  and  also  the  fact  that  he  was  a  violent  man,  and  one 
likely  to  execute  his  threats. 

It  was  the  theory  of  the  defense  that  deceased  had  seen  de- 
fendant passing  in  the  wagon,  had  followed  him  rapidly,  and, 
when  shot,  was  going  to  his  house,  some  forty  or  fifty  yards 
distant,  to  get  his  gun,  and  with  it  execute  his  threats;  and 
that  defendant,  in  his  legitimate  right  of  self-defense,  had  the 
right,  then  and  there,  to  anticipate  and  shoot  him.  A  special 
instruction  requested  for  defendant,  and  which  was  refused  by 
the  court,  embraced  this  theory,  as  follows: — 

"  If  you  believe  from  the  evidence  that,  at  the  time  of  the 
killing,  Guess  was  advancing  towards  defendant  and  towards 
his  (Guess's)  house,  with  the  avowed  intention  to  get  his  gun 
and  attack  defendant,  and  take  his  life  or  do  him  some  serious 
bodily  injury;  and  if  you  further  believe  that  the  facts  and 
circumstances  in  evidence  were  such  as  to  create  in  the  mind 
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of  defendant  a  reasonable  belief  and  apprehension  that  such 
was  the  intention  of  Guess,  ....  then  defendant  might  act 
in  advance,  and  loake  the  attack  upon  Guess.  Nor  was  it 
necessary  that  there  should  in  fact  be  real  danger  to  defend- 
ant at  the  time  of  the  killing,  provided  the  facts  and  circum- 
stances in  evidence  were  such  as  to  produce  in  the  mind  of 
defendant  a  reasonable  fear  or  expectation  of  death,  or  serious 
bodily  injury." 

As  before  stated,  the  language  of  our  statute  (Pen.  Code,  art 
608)  is,  that  threats  afford  no  justification,  "unless  it  be 
shown  that  at  the  time  of  the  homicide  the  person  killed,  by 
6i)me  act  then  done,  manifested  an  intention  to  execute  the 
threat  so  made."  In  Perdand^a  Case^  19  Tex.  App.  365,  the 
doctrine  of  self-defense  enunciated  by  our  supreme  court  in 
Lander  v.  StatCy  12  Tex.  462,  is  quoted  approvingly,  as  follows: 
'*  The  belief  that  a  person  designs  to  kill  me  will  not  prevent 
my  killing  him  from  being  murder,  unless  he  is  making  some 
attempt  to  execute  his  design,  or  at  least  is  in  apparent  situ* 
ation  to  do  so,  and  thereby  induces  me  reasonably  to  think 
that  he  intends  to  do  it  immediately;  citing  4  Ired.  409.  No 
contingent  necessity  will  avail."  In  Weavef^$  Caae^  19  Tex. 
App.  647,  speaking  of  the  doctrine  of  self-defense,  it  is  said 
that  self-defense  "  is  a  defensive,  not  an  offensive,  act,"  and 
that  "to  justify  the  destruction  of  human  life,  the  danger 
must  not  be  problematical  and  remote,  but  (apparently)  evi- 
dent and  immediate."  And  again:  "  The  necessities  of  self* 
defense  are  limited  to  the  Immediate  resistance  of  (apparent) 
aggression,  and  the  apprehension  must  have  been  excited  by 
(acts  evincing)  an  actual  assault  ....  The  danger  to  be 
averted  must  be  apparently  immediate,  pressing,  imminent, 
and  unavoidable":  See  Hinton  v.  Staiey  24  Tex.  454;  Hcli  v* 
State,  9  Tex.  App.  571. 

In  Jonee  v.  State,  76  Ala.  8,  it  is  held  that,  to  "establish  the 
plea  of  self-defense  in  a  case  of  homicide,  the  defendant  must 
have  entertained  at  the  time  an  honest  belief  in  the  existence 
of  a  present  necessity  on  his  part  to  kill  in  order  to  save  his 
own  life,  or  to  prevent  the  infliction  of  grievous  bodily  harm, 
and  the  circumstances  must  have  been  such  as  to  impress  the 
mind  of  a  reasonable  man,  under  the  same  state  of  facts,  with 
a  belief  of  such  imminent  peril  and  urgent  necessity." 

In  People  v.  Westlake,  62  Cal.  303,  the  rule  announced  is, 
that  "past  threats  or  conduct  of  the  deceased,  how  violent 
soever,  will  not  excuse  a  homicide  without  sufficient  present 
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demonstration  to  authorize  the  belief  that  the  deadly  parpoee 

then  exists,  and  the  fear 'that  it  will  then  be  executed."  See 
also  Id.  204.  And  in  People  v.  Tamkin,  62  Cal.  468,  it  is  held 
that  there  must  be  such  a  demonstration  of  an  immediate  in- 
tention to  execute  the  threat  as  to  induce  a  reasonable  belief 
that  the  party  threatened  will  lose  his  life,  or  suffer  serious 
bodily  injury,  unless  he  immediately  defends  himself  against 
the  attack  of  his  adversary.  In  State  v.  Home,  9  Kan.  119, 
it  is  said:  '^ There  must  not  only  be  reasonable  ground  to  be- 
lieve, but  the  purpose  to  execute  the  design  must  be  accom- 
panied by  some  attempt  to  execute  it,  or  the  person  must  at 
least  be  in  an  apparent  situation  to  do  so,  and  so  induce  a  rea- 
sonable belief  that  he  intends  to  do  it  immediately."  See  also 
State  V.  Clifford^  58  Wis.  113. 

We  are  of  opinion  that  a  proper  construction  of  the  lan- 
guage of  our  statute  (Pen.  Code,  art.  608)  is,  that  the  act  done 
by  deceased  manifesting  his  intention  to  execute  his  threats 
must  be  such  a  one  as  shows  an  immediate  intention, — ^'at  the 
time," — "then  done," — and  not  an  intention  dependent  upon 
some  other  contingency.  Deceased's  language  showed  that  he 
had  no  such  immediate  intention,  but  he  told  defendant  to 
wait  until  he  got  his  gun,  which  was  in  his  house,  forty  or 
fifty  yards  away.  In  the  light  of  the  authorities  cited,  and 
our  view  of  the  proper  construction  of  the  statute,  we  do  not 
think  the  charge  of  the  court  defective  in  the  particular  com- 
plained of;  and,  judged  by  the  same  rules  of  law,  we  think  it 
must  be  apparent  that  the  special  requested  instruction  was 
not  the  laW)  and  that  consequently  there  was  no  error  in  re- 
fusing it. 

Other  questions  presented  on  this  appeal  are  of  compara- 
tively but  littie  moment,  and  will  not  be  discussed.  Because 
the  charge  of  the  court  in  the  fifteenth  paragraph,  as  is  previ- 
ously shown,  prejudicially  instructed  the  jury  as  to  a  phase  of 
the  case  unwarranted  by  the  evidence,  the  judgment  is  re- 
versed and  the  cause  remanded. 


Duevdakt  OANirai  Pbovb  bib  Own  Aooount  ov  Homicidb  given  even 
•a  short  time  after  its  occnzrence:  Dtdsea  ▼.  Statef  71  Am.  Dee.  370,  and  note 
381. 

Iksiboohox  Gxvxn  without  Evtosnob  to  support  the  theory  advanced 
&B  error:  Andre  v.  Bodman,  71  Am.  Dec.  628,  and  note;  CJtkoffo  etc  H,  R.  Co, 
y.  Oefn-ge,  71  Id.  239;  Heim  v.  McCaugkan,  66  Id.  588,  note  603. 

SELF-DEnNSi  IN  Cass  ov  Homicide,  Genxrallt:  See  State  v.  Hicham^  06 
Mo.  322;  6  Am.  St.  Bep.,  and  note;  TiUery  v.  States  ante,  p.  882.    ThreaU  do 
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not  of  themadiyet  juatify  homicide^  but  are  admuttble^  with  other  eridenoe^ 
to  ebow  that  defendant  acted  in  aelf-defenaet  Note  to  CamfibeU  v.  Peopie,  61 
Am.  Dec  53-58;  Eoptint  t.  ComnumweaWt,  88  Id.  518;  Ex  parte  Motbfft  ^ 
Id.  647. 

DSCLABAITONS  AS  PaBT  OV  Rss  QvStM  IN  CRIMI2IAL  CaSBS,  OkNKRALLT: 

See  note  to  PeqpU  t.  Vermm^  05  Am.  Deo.  G2,  03.  Daekntiona  of  aocoaed 
are  not  genecallj  admiaaible  in  hia  own  (xwcti  Jbnef  r.  Siatef  62  Id.  550^ 
andnota 
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(34  TlXAa  ArrsALa,  887.J 

EvmBNcs — WwoLM  OomnmsAxioir  ADMXsBiBLa  whesb  Part  is  Oimr  df 
EviDEROB.  — Where  part  of  a  oonyeraation  ia  giyen  in  eWdenoe  by  one 
party,  the  whole  on  the  aame  anbject  may  be  inquired  into  by  the  other 
party.  Henoe,  where  the  proeecating  witneaa  teatifiea  that  he  found  hie 
atolen  property  in  the  poaaeaaion  of  a  third  party,  and  that»  in  oonveiaatioa 
with  aadh  party,  the  latter  eonaented  for  witneaa  to  take  hia  property,, 
bat  af terwarda  refoaed  to  let  him  do  ao,  the  witneaa  may  be  aaked,  on 
croea-examination,  i^  in  the  aame  oonTeraation  when  declining  to  give 
np  the  atolen  property,  the  third  party  did  not  daim,  as  n  reeaon  for  hie 
action,  that  he  had  pnrchaaed  it. 

Idu  — Dklarationb  as  Rbs  Gcsta.  —When  an  act  ia  done  to  which  it  ie 
neoeaaary  or  important  to  aacribe  a  character,  motive^  or  object,  any- 
thing  aaid  by  the  actor  at  the  time  from  which  the  character,  motiTe,  or 
canae  may  be  collected  ia  part  of  the  rea  geaks,  and  may  be  giyen  in  evi« 
dence,  whether  the  actor  ia  or  ia  not  a  party  to  the  anit 

EBBONaous  Chaeob— Wkioht  of  EviDXNGB.—Coart  cannot  inatract  aa 
to  amount  or  degree  of  evidence  snfficient  to  warrant  conviction.  To  do 
BO  ia  to  charge  npon  the  weight  of  evidence,  and  erroneooa.  Therefore, 
to  charge  that  if  a  peraon  is  fonnd  in  poaaeaaion  of  property  recently 
stolen,  and  if  the  circnmatancea  are  anch  aa  call  npon  him  for  an  explan- 
ation, and  he  fails  to  explain  the  poaaeaaion,  then  theae  &cta  would  an- 
thorize  hia  conviction,  if  a  presumption  of  gnilt  haa  ariaen  in  the  nunda 
of  the  jnry  from  anch  facta,  is  error. 

Possesion  ov  Bboeiitlt  Stolen  Propxbtt  Unbxixaihxd  ia  ptima  /ode 
evidence  of  theft,  anthorizing  a  presumption  of  gnilt;  but  anch  preaump- 
tion  ia  not  a  legal  one,  but  ia  one  of  fact,  to  be  found  by  the  jury.  The 
court  ahould  not  charge  the  conclusiveneaa  of  such  presomptioo,  bni 
should  Bubmit  the  facta  to  be  found  by  the  jury. 

Conviction  for  stealing  sheep. 

Austin  PoUardj  for  the  appellant. 

W.  L.  Davidson^  asmiant  attomey-generaly  for  the  state. 

White,  P.  J.  On  his  direct  ezaminaion,  the  state  had 
proved  by  the  prosecuting  witness  Chilton  that,  in  looking  for 
his  lost  shep,  he  went  to  the  shearing-camp  of  one  Dean,  and 
there  saw  Dean,  and  had  a  conversation  with  him  about  th& 
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sheep,  in  which  Dean  stated  that  he  had  the  sheep;  also  thai 
Dean,  at  one  of  the  conversations  had  with  him,  gave  his  con- 
sent  for  witness  to  take  the  sheep,  and  that  subsequently  he 
refused  to  let  him  do  so.  On  cross-examination  by  defendant, 
the  witness  was  asked  if,  in  the  conversation  in  which  Dean 
declined  to  give  up  the  sheep,  he,  Dean,  did  not  claim  as  a 
reason  for  his  action  that  he  had  purchased  them.  This  ques* 
tion  and  the  answer  thereto  were  objected  to,  and  the  objection 
was  sustained  upon  the  ground  that  the  evidence  sought  to  be 
elicited  was  hearsay. 

The  evidence  was  admissible  upon  the  principle  that  ''when 
part  of  a  conversation  is  given  in  evidence  by  one  party,  the 
whole,  on  the  same  subject,  may  be  inquired  into  by  the 
other":  Code  Crim.  Proc.,  art.  571.  Another  well-settled  rule 
under  which  the  evidence  was  also  legitimate  and  admissible 
is,  that  ''when  an  act  is  done  to  which  it  is  necessary  or  im- 
portant to  ascribe  a  character,  motive,  or  object,  what  was  said 
by  the  actor  at  the  time  from  which  the  character,  motive,  or 
cause  may  be  collected,  is  part  of  the  res  gestXy — verbal  acts, 
— and  may  be  given  in  evidence,  whether  the  actor  be  or  be 
not  a  party  to  the  suit":  1  Oreenl.  Ev.,  sec.  108,  and  note, 
and  note  on  page  130;  WiUiama  v.  States  4  Tex.  App.  5;  Sagcr 
V.  State,  11  Id.  110;  Pharr  v.  State^  9  Id.  129. 

In  the  sixth  paragraph  of  the  charge  of  the  court,  which  is 
specially  complained  of^  the  jury  were  instructed:  "If  a  per* 
son  is  found  in  possession  of  property  recently  stolen,  and  if 
the  circumstances  are  such  as  call  upon  him  for  an  explana- 
tion, and  he  fails  to  give  any  explanation  of  such  possession, 
then  these  facts  would  authorize  his  conviction  if  a  presump- 
tion of  guilt  has  arisen  in  the  minds  of  the  jury  from  such 
facts."  It  is  not  for  the  judge  to  say  what  amount  or  degree 
cf  evidence  is  sufficient  to  warrant  a  jury  in  convicting.  To 
do  so  is  to  charge  upon  the  weight  of  evidence,  and  is  revers- 
ible error:  Rice  V.  State,  8  Tex.  App.  451;  Lunsford  v.  State,  9  Id. 
217;  SUphensv.  State,  10  Id.  120;  Stone  v.  State,  22  Id.  186. 

In  Ayrea  v.  State,  21  Tex.  App.  399,  it  was  held  that "  possessioa 
of  recently  stolen  property,  if  such  possession  be  unexplained^ 
is  prima  fade  evidence  of  theft,  such  as  will  authorize  the  in^ 
ference  or  presumption  of  guilt,  but  such  inference  or  presump- 
tion is  not  a  mere  legal  one,  but  is  one  of  fact  to  be  found  by 
the  jury.  The  trial  court  should  in  no  instance  charge  tho 
conclusiveness  of  such  inference  and  presumption,  but  should 
submit  them  as  facts  to  be  found  by  the  jury;  for  at  mosfc 
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they  are  but  circumBtances  from  which  guilt  is  inferred,  and 
not  positive  proof  establishing  it." 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded.  

Wholb  Contkbsatiom  is  ApifDwruLa  munta  Pabt  rab  bkbh  Giysh  n 
EviJDENCX:  See  note  to  Bo%m  ▼.  JVkHed^  B2  Am.  Deo.  S42-345;  Monhamm  t. 
NortJirop,  89  Id.  211. 

Admissibd^itt  or  Declarations  as  Pakt  of  Res  Gestjc:  See  extended 
note  to  People  v.  Vernon,  95  Am.  Dea  51-76;  ffamUion  v.  State,  10  Am.  Rep. 
-22,  note  28. 

IvsTRucnoKS  UPON  Weiobt  ov  Bm>BVOB»  or  aflsaming  facto  to  be  proved, 
«re  erroneous:  People  ▼.  Leviaon,  76  Am.  Dec  506;  State  t.  IHdk,  86  Id.  439» 
■and  note;  State  ▼.  Aiiite^,  97  N.  0.  393. 

Possession  or  Stolen  Propebtt  as  Evidxncs  or  Labcknt:  See  note  to 
Hunt  V.  Commonwealth,  70  Am.  Dec  447-452;  State  v.  Johnnn,  86  Id.  434; 
People  V.  Hurley,  44  Am.  Rep.  55;  Lehman  v.  State,  51  Id.  298.  In  Wright 
T.  Commonioealth,  82  Va.  183,  it  ia  said  that  tboogh  each  poesesaion  nnez* 
plained  may  not  be  conolnaiye  evidence,  it  ia  admisaibia  to  prova  the  crime. 


Whitford  V.  State. 

[24  Texas  ArrBALs,  4B9.] 

CazKiNAL  Law— BuBOLAAT^  Former  Conyiction  not  a  Bab. — Where 
a  party  is  convicted  of  burglary  aa  a  principal,  he  ia  atill  liable  to  a 
proeecntion  for  conspiracy  to  commit  the  same  borglary,  and  the  oon- 
viction  for  the  burglary  will  not  bar  the  prosecution  for  the  conspiracy 
under  the  Texas  statute  declaring  that  conspiracy  ia  complete  if  two 
•or  more  persons  positively  agree  between  themselvea  to  commit  buglaryy 
though  the  burglary  is  not  committed. 

'Oerald  Oriffin^  for  the  appellant 

W,  L.  Davidson^  aBmtant  attomey-generalj  for  the  state. 

Hurt,  J.  Whitford,  Neiderluck,  alias  Miller,  Edward  Levi, 
«nd  Prank  Hawkins  were  jointly  indicted  for  conspiracy  to 
commit  burglary.  Appellant  Whitford  was  tried  alone,  a 
severance  being  had,  was  convicted,  and  appeals  to  this  court. 
In  bar  to  this  prosecution,  appellant  interposed  a  plea  of  con- 
viction for  the  burglary.  Upon  motion  of  the  district  attor- 
ney, this  plea  was  stricken  out,  and  appellant  excepted. 

Was  the  plea  a  bar,  conceding  it  to  be  true,  to  the  prosecu- 
tion for  conspiracy?  Appellant  was  convicted  of  the  sub- 
■stantive  offense,  to  wit,  burglary  as  a  principal,  not  as  an 
■accomplice.  Being  placed  on  trial  for  conspiracy  to  commit 
ihe  same  burglary,  will  the  conviction  of  the  burglary  as  b 
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-principal  bar  the  prosecution  for  the  conspiracy?  We  have 
examined  all  the  authorities  accessible  to  us  at  this  place,  but 
have  failed  to  find  in  any  work  the  precise  question  presented 
or  discussed. 

The  doctrine  of  merger  does  not  solve  the  question,  but  the 
doctrine  of  ''  carving"  does  to  some  extent  aid  in  its  solution. 
Says  Mr.  Bishop:  "  There  is  a  difference  between  a  crime  and 
SL  criminal  transaction.  A  criminal  transaction  may  be  de- 
fined to  be  an  act  or  series  of  acts  proceeding  from  one  wrong- 
ful impulse  of  the  will  of  such  a  nature  that  one  or  more  of 

them  will  be  indictable In  reason  there  may  be  any 

number  of  distinct  crimes  in  a  single  criminal  transaction. 
This  comes  from  the  fact  that  the  words  of  our  language  being 
limited,  while  the  transactions  of  life  may  almost  be  termed 
infinite  in  variety,  and  the  lines  to  be  drawn  around  specific 
offenses  being  necessarily  incomparably  more  limited  than  the 
words,  it  is  impossible  there  should  be  an  exact  outline  of 
crime  whose  circumference  shall  exactly  coincide  with  every 
criminal  transaction.  The  consequence  is,  that  the  law  does, 
what  it  must,  declare  this  combination  a  fact  and  intent 
to  be  indictable,  then  another  combination,  and  another,  and 
so  on,  until  it  is  supposed  to  have  proceeded  far  enough,  when 
it  stops.  And  when  this  is  done,  it  is  impossible  the  inhibi- 
tions should  be  so  distinct  that  no  one  shall  embrace  anything 
forbidden  by  another.  Therefore  it  is  established  doctrine  that 
more  than  one  offense  may  be  committed  by  a  man  in  one 
transaction.  Whether  a  prosecution  for  one  crime  carved  out 
of  the  one  transaction  should  be  held  to  bar  an  indictment 
for  another  crime  carved  out  of  the  same  transaction,  is  a  dif- 
ferent question;  but  the  authorities  appear  to  be,  that  in  some 
circumstances  it  will  be,  and  in  others  it  will  not." 

Now,  in  harmony  with  these  principles,  our  code  has  carved 
two  offenses  from  this  one  criminal  transaction.  It  has  de- 
clared that  the  offense  of  conspiracy  is  complete  if  two  or  more 
persons  positively  agree  between  themselves  to  commit  bur- 
glary, though  the  burglary  is  not  committed:  Pen.  Code,  arts* 
800,  801,  802,  804. 

Under  what  circumstances  will  a  conviction  for  one  cause 
carved  out  of  one  transaction  bar  an  indictment  for  another, 
when  carved  out  of  the  same  criminal  transaction?  Now,  if 
A  steals  a  horse  and  saddle  at  the  same  time,  a  conviction  for 
the  one  bars  a  prosecution  for  the  other.  This  is  well  settled, 
and  plain  sailing.    F  :t  lappose  A,  B,  and  G  conspire  to  steal 

▲m.  St.  Bbp.,  Vol.  V.  -  'T 
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three  horses  from  the  same  stable  and  ride  them  out  of  th» 
city,  and  with  a  view  of  carrying  out  this  criminal  transac- 
tion they  steal  three  saddles  the  night  before  the  theft  of  the 
horses,  certainly  a  conviction  for  the  theft  of  the  horses  would 
not  bar  an  indictment  for  the  theft  of  the  saddles;  and  this 
would  be  so,  though  the  thefl  of  the  saddles  was  a  part  of  the 
same  criminal  transaction. 

On  the  other  hand,  let  us  submit  an  illustration.  Suppose 
appellant  had  been  convicted  of  the  burglary  as  an  accomplice 
by  proof  of  the  very  facts  which  make  up  the  conspiracy,  would 
such  a  conviction  bar  an  indictment  for  the  burglary?  An 
accomplice  is  one  who  agrees  with  the  principal  offender  to 
aid  him  in  committing  the  offense,  though  he  may  not  have 
given  him  such  aid. 

A,  B,  and  C  enter  into  a  positive  agreement  to  aid  one 
another  in  murdering  E;  A  commits  the  murder;  B  and  C 
are  accomplices, — the  fact  that  the  agreement  was  positive, 
and  that  each  would  aid  in  the  commission  of  the  offense 
would  not  alter  the  case;  all  not  present  would  be  accom- 
plices. But  to.  convict  B  and  C  as  accomplices,  the  state 
would  have  to  rely  upon  the  facts  constituting  the  conspiracy. 
This  would  be  so  in  the  supposed  case,  but  not  in  all  cases, 
by  any  means;  for  quite  a  number  of  acts  may  constitute  the 
actor  an  accomplice  which  would  not  technically  constitute 
*^  a  conspiracy."  We  would  hold  that,  in  the  supposed  case,'  a 
conviction  for  the  substantive  offense  as  an  accomplice  would 
bar  an  indictment  for  the  conspiracy.  Upon  what  principle? 
Obviously,  upon  the  principle  that  a  party  cannot  be  constitu- 
tionally convicted  twice  for  the  same  acts  and  intent 

The  case  in  hand  does  not  occupy  this  attitude.  Appellant 
was  convicted  of  the  burglary  as  a  principal  offender,  and 
while  the  conspiracy  may  have  been  adduced  in  evidence  in 
order  to  establish  the  burglary,  and,  in  connection  with  other 
facts,  to  prove  the  guilt  of  appellant  as  a  principal,  yet  thi» 
would  not  be  a  conviction  upon  the  acts  constituting  the  con- 
spiracy. For,  upon  trial  for  an  offense,  evidences  of  other 
offenses  is  very  frequently  and  justly  received;  and  because 
proof  of  other  offenses  has  been  drawn  upon  to  aid  in  convict- 
ing of  a  certain  crime,  this  fact  does  not  bar  a  prosecution  for 
the  other  offenses. 

We  are  of  opinion  that,  under  the  facts  of  this  case,  to  wit,, 
that  appellant  was  convicted  as  principal  for  the  burglary, 
that  there  was  no  error  in  sustaining  the  district  attorney'^ 
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motion  to  strike  out  the  plea.    The  indictment  is  good,  and 
not  subject  to  the  objection  that  it  is  duplicitous. 
We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

CBnoNAL  CoNSPiRAcr  Qbnxrallt:  See  note  to  Spiei  ▼.  People,  3  Am.  SI. 
Bep.  473  et  seq. 

Plea  of  Fobmib  AoqvxtiaIi  ob  CoNVXOnoir:  See  extended  note  to  i2b6erft 
v.  StaU^  68  Am.  Beo.  636-549. 

Merger  of  Cbimis.  — The  law  of  merger  as  applied  in  criminal  law  is  well 
stated  by  Mr.  Wharton  in  his  work  on  criminal  law,  volume  1,  ninth  edition^ 
section  27  a,  as  follows:  "  Merger  is  said  to  exist  when  the  lesser  offense  is 
absorbed  in  the  greater;  bat  in  criminal  practice  the  only  cases  in  which  sneh 
absorption  is  claimed  to  be  operative  is  when  a  misdemeanor  is  an  ingredianfc 
of  a  felony,  in  which  case  the  older  authorities  maintain  that  the  trial  must  bo 
exclusively  for  the  felony,  and  that  the  defendant  cannpt»  under  an  indict- 
ment for  felony,  be  convicted  of  misdemeanor.  The  reason  alleged  for  this 
is»  that  in  those  days  the  incidents  of  a  trial  for  felony  were  so  different  front 
those  of  a  trial  for  misdemeanor  that  it  was  not  right  to  invest  the  prosecu- 
tion with  the  power  of  interchanging  them  at  its  caprice.  A  party  chargedl 
with  felony,  for  instance,  was  not  entitled  to  counsel,  and  his  right  of  challeng^- 
and  his  right  to  a  copy  of  the  indictment  were  restricted.  If  there  were  no- 
merger,  —  if,  on  the  one  side,  the  defendant*  on  proof  of  the  felony  on  an^ 
indictment  for  nusdemeanor,  could  be  convicted  of  the  misdemeanor  charged;, 
or  if,  on  the  other  side,  on  disproof  of  the  felony  on  an  indictment  for  tho* 
felony  he  could  be  convicted  of  the  constituent  misdemeanor,  —  this  would  dor 
away  with  the  distinction  between  felonies  and  misdemeanors,  as  above 
stated.  This  distinction,  however,  the  courts  could  not  do  away  with,  and 
the  only  way  to  avoid  this  was  to  preserve  the  line  of  demarkation  between 
felonies  and  misdemeanors  intact.  TIus  they  did  by  determining  that  there 
could  be  no  conviction  of  a  misdemeanor  on  an  indictment  for  a  felony,  for 
this  would  deprive  the  defendant  of  privileges  to  which  he  would  be  entitled 
if  the  indictment  was  for  a  misdemeanor,  and  that  if  the  <^ense  charged  waa 
a  misdemeanor  and  the  offense  proved  turned  out  to  be  a  felony,  then  there 
must  be  an  acquittal,  which  would  not  bar  an  indictment  for  felony  on  the 
trial  of  which  defendant  would  be  put,  under  due  restrictions  as  to  counsel 
and  other  privileges.  As  will  be  hereafter  seen,  since  the  abolition  of  these 
distinctions  between  felony  and  misdemeanor  the  doctrine  of  merger,  aa 
above  stated,  has  no  reasonable  ground  to  stand  upon,  or  basis  upon  which 
to  rest.  The  consequence  is,  that  a  defendant  charged  with  an  assault  is  ne 
longer,  as  a  rule,  held  to  be  entitled  to  an  acquittal  because  the  assault  ia 
part  of  a  felony;  while  by  statute,  if  not  by  judicial  construction,  there  are 
no  jurisdictions  in  which  a  defendant,  on  an  indictment  for  felony,  cannot  be 
acquitted  of  the  felony  and  convicted  of  the  constituent  misdemeanor,  if 
duly  pleaded.  If,  however,  there  is  no  constituent  misdemeanor  duly 
pleaded,  then  the  defendant*  if  acquitted  of  the  felony,  cannot  be  convicted 
of  a  misdemeanor  proved  on  the  trial  but  not  averred  in  the  indictment.** 
And  again,  the  author  says,  at  section  396:  "Even  supposing  treason  exists^ 
the  felony  of  murder  or  manslaughter  does  not  merge  in  it.  Merger  only 
exists  where  a  misdemeanor  and  a  felony  form  a  constituent  part  of  the  same 
•ot;  aa  where  an  attempt  to  commit  a  larceny  and  the  larceny  itself  unite. 
In  such  oases  it  is  the  felony  alone  that  can  be  prosecuted.  But  two  feloniea 
cannot  thus  ooaLesce,  for,  being  each  of  equal  grade,  neither  sinks  into  the 
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'  Dther.**    The  same  conclnsions  are  reached  by  Mr.  Bishop  in  bis  work  on 

•  criminal  law,  7  th  ed.,  chapter  53,  and  sections  804-814»  of  volnme  1.  In  the 
discnasion  which  follows,  no  attempt  will  be  made  to  treat  the  snbject  as  to 
when  a  party  indicted  for  the  higher  crime,  with  sufficient  allegations,  may 
be  convicted  of  the  leaser  offense,  shown  by  the  proof  to  be  a  part  of  the 
greater  criminal  transaction,  but  merely  when  the  lesser  crime  is  merged  or 
obliterated  by  the  greater,  growing  ont  of  the  same  act  or  series  of  acts. 

Mnoxii  OF  CoNSPnucT  in  Fklomt.  —  As  a  conspiimcy  to  commit  a 
felony  is  only  one  step  toward  the  completion  of  the  act»  and  is  only  a  mis- 
demeanor, tho  body  of  the  American  cases  have  followed  the  old  common-law 
rule,  that  where  a  party  is  being  tried  for  a  conspiracy,  and  it  is  shown  that 
Jte  has  proceeded  to  the  actual  comnussion  of  a  felony  by  a  sncoession  of  acts, 
the  misdemeanor  or  conspiracy  is  merged,  and  he  cannot  be  convicted.  In 
other  words,  a  conspiracy  to  commit  a  higher  crime  merges  in  that  crime,  if 

-  committed,  and  the  conspirator  cannot  be  indicted  and  punished  for  the  con- 
spiracy as  a  distinct  offense:  Commonwealth  v.  Kingtbury^  6  Mass.  105;  Stale 
▼.  Mayherry,  48  Me.  218;  CommonweaUh  v.  BlaeBmrn,  1  Duvall,  4;  Staie  v. 
J^'oyea,  25  Vt  415;  People  v.  Mather,  4  Wend.  229-265;  21  Am.  Dec  122; 
People  V.  Rkharde,  1  Mich.  216;  ComnumweaUh  v.  Parr,  5  Watts  &  S.  345; 
CommonweaUh  v.  Delany,  1  Grant  Cas.  224;  EVdn  v.  People,  28  N.  T.  177. 
Where  the  crime  is  a  misdemeanor  by  the  common  law,  but  by  statute  is  made 
a  felony,  the  misdemeanor  is  merged:  People  v.  Fish,  4  Park.  Cr.  206-212. 
The  rule  as  sustained  by  the  above  authorities  is  well  stated,  and  the  rea- 
sons therefor  given,  in  Johnson  v.  State,  26  K.  J.  L.  S12-324,  where  it  is  said: 
'*If,  therefore,  on  the  trial  for  a  misdemeanor,  it  appears  that  the  same  act  in- 
volves a  felony,  the  proceedings  will  be  arrested;  otherwise  the  conviction 

'  and  judgment  on  the  lesser  offense  may  be  pleaded  in  bar  of  a  prosecution 
^  for  the  higher  crime,  and  offenders  escape  without  due  punishment;  but  un- 
less it  appears  that  the  same  act  involves  both  offenses,  the  lesser  will  not 
snerge."  And  again,  in  J<^nson  v.  Stat£,2S  Id,  453-462,  it  is  said:  "It  is 
•also  objected  to  this  record,  that  while  it  contains  an  indictment  and  convic- 
tion for  a  conspiracy  merely,  it  at  the  same  time  discloees  and  charges  the 

•  commission  of  a  crime  of  much  greater  magnitude,  viz.,  perjury,  and  suborn- 

•  ation  of  perjury,  and  that  as  a  consequence  the  lesser  offense  is  merged 
in  the  greater,  and  that  an  indictment  for  the  lesser,  which  contains  on  its 

•  lace  on  allegation  and  charge  showing  the  commission  of  the  greater,  is  bad, 
and  will  not  be  sustained.  Such  has  doubtless  long  been  the  law,  and  it 
should  be  applied  to  this  case  if  it  comes  within  the  principle.  The  law  In 
iliis  respect  rests,  I  presume,  on  the  ver}'  well-established  principle,  that  a 
person  cannot  be  twice  tried  for  the  same  offense,  and  it  would  be  unjust  to 
the  public,  and  contrary  to  its  policy,  to  permit  a  person  to  be  indicted  and 
convicted  of  some  small  offense  which  might  be  carved  out  of  some  partic- 
ular transaction  involving  crime  of  the  very  highest  grade,  and  thus  escape 
almost  entirely  the  punishment  to  which  bylaw  he  was  amenable"  Tho 
doctrine,  however,  has  been  expressly  repudiated  in  England,  where  it  is  held 
that  on  an  indictment  for  conspiracy,  which  is  a  misdemeanor,  it  is  no  ground 
lor  an  acquittal  that  the  evidence  necessary  to  prove  the  leaser  crime  also 
shows  that  it  is  part  of  a  felony,  and  that  the  felony  has  been  committed. 
Thus  upon  an  indictment  for  conspiracy  to  commit  larceny,  and  charging 
that  in  pursuance  of  that  conspiracy  the  larceny  had  been  committed,  the 
accused  is  not  entitled  to  acquittal,  though  tho  evidence  shows  that  he  was 
guilty  of  felony,  the  conspiracy  proved  making  him  accessary  before  the  fact 

-  to  tho  felony,  or  crime  of  larceny:  Regina  v.  Button,  11  Q.  R  929;  3  Cox  C.  C. 
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229;  and  to  the  same  effect,  Regina  y.  Boulton,  12  Coz  C.  C.  87-03.  Some  of: 
the  Btatee  have  statates  which  provide  that  a  conspiracy  to  commit  a  felony/ 
does  not  merge  in  the  felony  when  committed,  but  may  be  tried  separately;: 
People  V.  Arnold,  46  Mich.  268-274;  Laura  v.  State,  26  Miss.  174;  and  ther 
tendency  of  many  other  cases  is  toward  the  doctrine  that  the  conviction  ot 
a  lesser  offense  will  not  bar  a  prosecution  for  a  greater  crime  which  growa> 
out  of  the  same  act  or  series  of  acts:  State  v.  LUtlefield,  35  Am.  Bep.  335^ 
and  note  339-345;  Kelicff  v.  State,  62  6a.  558;  People  v.  Saitndera,  4  Parki. 
Cr.  196. 

Crimes  of  Equal  Degrsb  ]x>  hot  Mbbqb.    Where  the  object  of  a  conspi- 
racy is  to  commit  a  misdemeanor,  the  conspiracy  is  not  merged  in  the  misde- 
meanor when  the  crime  is  committed.    The  rule  b  correctly  stated  in  Peoples 
V.  Mather,  4  Wend.  229-265,  21  Am.  Dec  122,  where  it  is  said:  *<It  is  sup^ 
posed  that  ft  conspiracy  to  commit  a  crime  is  merged  in  the  crime  when  the? 
conspiracy  is  executed.    This  may  be  so  where  the  crime  is  of  a  higher  grade  - 
than  the  oonspiraoy,  and  the  object  of  the  oon^iraoy  ia  fully  accomplishedv. 
but  a  conspiracy  is  only  a  mi^emeaaor,  and  when  its  object  ia  only  to  com- 
mit a  misdemeanor,  it  cannot  be  merged.    Where  two  crimes  are  of  equab 
grade,  there  can  be  no  legal  technical  merger  "*!  ChnanomoeaUk  ▼•  KSngibmj^ 

5  Ifasa.  106f  OonMomoealth  r.  BlaeUrnm^  I  Dnvall,  4;  Peopie  r.  JKcftonii^  V 
ICich.  216|  OommofiweaUh  r.  Parr,  5 Wattaft  8. 845;  CommihuoeaUky.  2>e2iiiqr,. 
1  Grant  Oaa.  224;  CmmompeaUh  t.  Bakeman,  105  Ifasa.  58;  Cd/mmomDoaltkf 
T.  Walter,  108  Id.  809;  CommcmoeaUh  r.  Dean,  109  Id.  849;  Hartman  r. 
OomrMnweaUh,  5  Pa.  St  60;  State  r.  Mmrra^,  16  Me.  100;  StaU  r.  Mwrpl^ 

6  Ala.  765;  41  Am.  Dec.  79.    Thus  a  conspiracy  to  impede  an  officer  in  tha^ 
discharge  of  his  official  duties  will  not  merge  in  the  erime  of  actually  imped<^ 
ing  the  officer:  State  r.  I^oyes,  25  Yt.  415.    A  conspiracy  to  cheat  by  falsa* 
pretenses,  and  an  actual  cheating  by  such  pretenses,  will  not  merge:  Siaie  r. 
Mayberry,  48  Me.  218.    And  under  this  head,  that  crimes  of  equal  magni* 
tude  do  not  merge  in  each  other,  may  be  dted  as  an  example  the  fact  ^al 
burglary  and  grand  lairoeny  are  distinct  felonies  of  the  aame  grade,  and  snb- 
Jeet  to  the  same  tiature  of  punishment,  and  are  therefore  not  snbjeot  to  the- 
doctrine  of  mergen  Bell  v.  State,  48  Ala.  684;  17  Am.  Bep.  40;  2  Am.  Grim. 
Rep.  627;  Boward  v.  State,  8  Tex.  App.  447;  Smith  r.  State,  22  Id.  350.    Bo- 
tax  assault  and  battery  with  intent  to  rob  is  not  merged  in  the  robbery  whea 
eommitted,  as  both  are  of  the  same  grade  of  erime^  via.,  felonies;  BandUtm 
T.  Siaie,  86  Ind.  280;  10  Am.  Bep.  22.    And  where  trespan  is  made  a  feUmj 
by  statute,  it  doea  not  merge  in  a  felony  eommitted  in  oonneotioa  with  th* 
trespass:  White  ▼.  Fort,  3  Hawks,  251. 
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[24  TSXAS  AppsaLS,  612.] 

To  Co98TiTUTX  THX  Crdix  OF  Maihino,  the  act  must  be  done  both  will» 

fully  and  maliciously. 
Cbimi»al  Law. — Willfitl  Act  is  Onb  Commiitxd  with  an  evil  intent, 

with  legal  malice,  without  reasonable  ground  for  believing  the  act  to  be- 

lawful,  and  without  legal  justification. 
Cbiminal  Law.  —  MALicioua  Act  is  0ns  committed  in  a  state  of  mind 

which  shows  a  heart  regardless  of  social  duty,  and  fatally  bent  on  mis* 

chief;  a  wrongful  act  intentionally  done,  without  legal  justification  or 

excuse. 
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GSnxNAL  Law.  — Ik  Trials  loa  MAnmro,  tlM  oobH^  in  Instracting  tb» 
Jury,  nnut  explain  the  legal  meaning  of  tlie  wetdi  '^wiDfiillly''  and 
"inalicioiuly.'' 

Cbhidial  Law.  ~Iir  Trial  vor  MAnmro,  evidenoe  whiek  tenda  to  efaow 
that  the  violent  injury  inflicted  wa«  not  oommitted  with  a  "  willfiil  and 
mallcions  **  intent*  within  the  legal  meaning  of  aiich  wordi^  ia  admi—fhlit, 
and  to  reject  it  is  material  error. 

CBntcfAL  Law.— Each  Conspiraior  m  BopQirsiBUi  worn  Evrrivbuio 
Dome  by  hia  confederates  which  follows  incidentally  in  the  execntion  of 
the  common  design,  as  one  of  its  natural  and  probable  conseqnenoei^ 
even  though  it  was  not  intended  as  a  part  of  the  original  design  or  com- 
mon plan.  If  the  act  is  the  ordinary  and  probable  effect  of  the  wrongfBl 
act  specifically  agreed  upon,  so  that  the  connection  between  them  may 
be  reasonably  apparent*  and  not  a  fresh  and  independent  product  of  tii» 
mind  of  one  of  the  confederates  outside  of  and  foreign  to  the  common 
design,  all  are  conspirators. 

Criminal  Law— Conspiract. — Jurt  must  Dstbriunb  whether  the  act 
done  by  a  member  of  a  conspiracy  naturally  flowed  from  and  was  done  in 
furtherance  of  the  common  design,  so  as  to  malEe  him  guilty  as  a  par> 
ticipator  in  the  conspiracy. 

Crdomal  Law — Maimino  a  Qnsanoir  vor  Jury. — Biting  off  a  portioa 
of  the  member  of  a  man's  body  is  not  necessarily  maiming;  and  the  jury 
must  determine  whether  the  member  was  so  injured  as  to  substantially 
deprive  the  injured  party  of  it,  and  eonstitnte  the  crime. 

P.  P.  Norwood f  for  the  appellant. 

W.  L.  Davidson^  assiatant  attomey^etieraly  for  the  respondent. 

WiLLSON,  J.  To  constitute  the  offense  of  maiming,  the  act 
must  be  done  both  willfully  and  maliciously.  A  willful  act 
is  one  committed  with  an  evil  intent,  with  legal  malice,  with- 
out reasonable  ground  for  believing  the  act  to  be  lawful,  and 
without  legal  justification.  A  malicious  act  is  one  committed 
in  a  state  of  mind  which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief;  a  wrongful  act  intention- 
ally done,  without  legal  justification  or  excuse. 

In  trials  for  this  offense,  the  legal  signification  of  the  words 
^'willfully"  and  "maliciously,"  must  be  explained  to  the  jury: 
Willson's  Texas  Criminal  Laws,  sees.  876, 877.  This,  we  think, 
was  substantially  and  sufficiently  done  in  this  case.  But 
we  are  of  the  opinion  that  the  court  committed  a  material  er- 
TOT  in  rejecting  the  testimony  of  the  witnesses  Ledbetter  and 
Foster,  offered  by  the  defendant  for  the  purpose  of  showing, 
or  as  tending  to  show,  that  the  violence  inflicted  upon  the  in- 
jured party  was  not  inflicted  willfully  and  maliciously,  within 
the  legal  signification  of  those  terms.  We  think  the  rejected 
testimony  was  pertinent  to  the  issue  of  intent,  and  that  the 
<lefendant  was  entitled  to  have  it  placed  before  the  jury  for 
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their  consideration,  in  connection  with  the  other  evidence  ad<* 
duced. 

It  is  insisted  by  counsel  for  the  defendant  that  the  law  ap- 
plicable to  the  facts  of  this  case  was  not  given  in  charge  to 
the  jury.  It  appears  from  the  evidence  that  the  defendant, 
one  Estes,  Dansby,  the  injured  party,  and  others  were  confined 
as  priseners  in  the  county  jail.  Dansby  had  testified  as  a 
witness  at  an  inquest  held  over  the  dead  body  of  a  negro  pris- 
oner who  had  been  killed  in  said  jail  a  short  time  before  the 
difficulty  occurred  which  is  the  foundation  of  this  prosecution. 
Defendant  and  Estes  charged  that  he  had  given  false  testi- 
mony before  said  inquest,  and  they  and  others  of  the  prisoners 
agreed  that  for  so  falsely  testifying  they  would  whip  Dansby 
with  a  leather  strap,  an  instrument  which  they  had  in  jail. 
In  pursuance  of  this  agreement,  they  assaulted  Dansby,  who 
resisted  them.  Estes,  assisted  by  the  defendant  and  others, 
threw  Dansby  upon  the  fioor.  Estes  and  Dansby  were  fight- 
ing each  other,  and  during  the  fight,  while  the  parties  were 
down  on  the  fioor,  Dansby  was  deprived  of  a  portion  of  one  of 
his  thumbs. 

It  is  clear,  from  the  evidence,  we  think,  that  the  injury  to 
Dansby's  thumb  was  caused  by  the  teeth  of  Estes.  Estes 
seized  Dansby's  thumb  with  his  teeth,  and  the  defendant 
kicked  Dansby  on  the  arm,  thus  extricating  Dansby's  thumb 
from  Estes's  teeth.  It  is  not  clear,  from  the  evidence,  what 
motive  actuated  the  defendant  in  kicking  Dansby  on  the  arm; 
whether  his  purpose  was  to  aid  Estes  in  the  struggle,  or  to  re- 
lease Dansby's  thumb  from  Estes's  teeth.  But  we  will  not 
pause  to  consider  or  discuss  this  feature  of  the  case. 

The  important  and  controlling  question  presented  by  the 
facts  is,  whether  or  not  the  defendant  is  criminally  responsi- 
ble for  the  act  of  Estes  in  biting  Dansby's  thumb.  It  is  made 
<;lear  by  the  evidence  that  defendant,  Estes,  and  others  had 
-entered  into  a  conspiracy  to  whip  Dansby  with  the  leather 
strap.  Does  the  fact  that  defendant  had  entered  into  and 
•engaged  in  the  execution  of  such  a  conspiracy  render  him 
liable  with  Estes  for  biting  Dansby's  thumb? 

Upon  the  subject  of  the  responsibility  of  a  conspirator  for 
the  acts  of  his  co-conspirators,  the  rule,  as  we  deduct  from 
the  authorities,  is,  that  each  conspirator  is  responsible  for 
everything  done  by  his  confederates  which  follows  inciden- 
tally in  the  execution  of  the  common  design,  as  one  of  its 
^probable  and  natural  consequences,  even  though  it  was  not 
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intended  as  a  part  of  the  ori^nal  design  or  eommoQ  plan.  Id* 
other  wordSi  the  act  must  be  the  ordinary  and  probable  efifect 
of  the  wrongful  act  specifically  agreed  on,  so  that  the  con- 
nection between  them  may  be  reasonably  apparent,  and  not 
a  fresh  and  independent  product  of  the  mind  of  one  of  t he- 
confederates  outside  of  or  foreign  to  the  common  design:  1 
Wharton's  Crim.  Law,  9th  ed.,  sees.  214-220,  397;  1  Bishop'» 
Grim.  Law,  7th  ed.,  sees.  640,  641;  Lamb  v.  People^  96  111.  73; 
Ruloff  V.  People,  45  N.  Y.  213;  Thompson  v.  StaU,  25  Ala.  41; 
Frank  v.  StaU,  27  Id.  37;  WiUiams  v.  StaU,  83  Id.  16;  Kirby 
V.  StatCy  23  Tex.  App.  13.  The  last-cited  case  is  not  in  con- 
flict with  the  rule  as  above  stated,  but  is  in  perfect  harmony 
with  it,  when  viewed  with  reference  to  the  fEtcts  before  the 
court. 

Now,  the  rule  being  as  we  have  stated  it  to  be,  the  responsi* 
bility  of  the  defendant  for  the  said  act  of  Estes  depends  upon 
the  solution  of  another  question;  that  is,  was  the  act  of  Estes 
in  biting  Dansby's  thumb  the  ordinary  and  probable  effect  of 
the  wrongful  act  of  attempting  to  whip  Dansby  with  a  leather 
strap?  or  was  it  a  fresh  and  independent  product  of  the  mind 
of  Estes,  outside  of  or  foreign  to  the  common  design?  If  the 
former,  the  defendant  is  responsible  for  the  act;  but  if  the 
latter,  he  is  not  responsible  for  it.  How  must  this  question 
be  solved?  By  the  jury  alone.  It  is  a  question  of  fact,  and 
within  the  exclusive  province  of  the  jury. 

In  the  recent  and  celebrated  case  of  Spies  v.  PeoplSj  122  III. 
1,  8  Am.  St.  Rep.  320,  the  court  said:  "Whether  or  not  the  act 
done  by  a  member  of  a  conspiracy  naturally  flowed  from  and 
was  done  in  furtherance  of  the  common  design,  are  questions 
of  fact  for  the  jury."  We  are  of  the  opinion  that  the  court 
erred  in  not  submitting  the  question  above  stated  to  the  jury^ 
accompanied  by  proper  instructions  explaining  the  rules  of 
the  law  hereinbefore  announced.  This  phase  of  the  case  as 
made  by  the  evidence  was  not  covered  by  the  charge.  De- 
fendant's counsel  requested  a  special  charge  relating  to  it,, 
which,  although  not  full  and  accurate,  was  sufficient  to  direct 
the  attention  of  the  court  specially  to  the  issue. 

Another  issue  which  should  have  been  submitted  to  the  jury 
b,  whether  the  injury  inflicted  on  Dansby's  thumb  constituted 
maiming.  Biting  off  a  portion  of  a  member  of  the  body  is  not 
necessarily  maiming.  It  should  be  left  to  the  jury  to  deter- 
mine in  all  such  cases  whether  the  member  was  so  injured 
as  to  substantially  deprive  the  injured  party  of  it:  Willson'^ 
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Texas  Criminal  Laws,  sec.  877.  This  issue  the  court  failed  to 
submit  to  the  jury,  and  in  so  failing  did  not  give  the  jury  the 
whole  law  applicable  to  the  evidence. 

Because  of  the  errors  mentioned,  the  judgment  is  reversed,, 
and  the  cause  is  remanded  for  a  new  trial. 


Malioi»  DEFUfmoir  of:  CommonwecUth  ▼.  Tori,  43  Am.  Deo.  373;  MtCof 
▼.  SUsU.  78  Id.  620,  note  529;  note  to  TerwiUiger  v.  Womb,  72  Id.  429. 

CRnmrAL  CoNSFnuor,  Law  of,  Oenxrallt,  and  what  oonstitatee  a  oon« 
■pirator:  Spies  ▼.  People,  3  Am.  fit  Rep.  320,  and  note  on  the  aabject  474 
et  seq.;  see  also  Siaie  r.  OUdden,  3  Id.  23,  note  39;  Spencer  t.  Suoe,  4  Id.  74^ 
note  77. 

BxAnNO  A  Pkrsov  ahb  Fraotubino  his  Skull  waa  held  not  to 
■titate  mayhem,  in  CbmrnomoaoAA  v,  SomervSkf  5  Am.  Dee.  514. 


Oabb  v.  Statb. 

^TMiwAT.  Law— KovAOS— BuBDCBT  of  Fmxxf.— When  nonage  of  de» 

fendant  Is  estahliahed  at  the  time  the  crime  wae  oommitted,  the  proaeea* 
tion,  in  order  to  convict,  mnst  prove  that  at  the  time  defendant  committed 
the  crime  he  nnderatood  the  nature  and  illegality  of  the  ack  Proof  that 
he  knew  the  difference  between  good  and  evil,  or  that  he  waa  poflsessed 
of  the  inteUigenoe  of  ordinary  boya  of  hia  age,  doea  not  fill  the  reqnire- 
menta  of  the  law.  It  moat  be  ahown  that  he  had  anffiotent  diacretion  to 
nnderatand  the  nature  and  illegality  of  the  act  conatitating  the  crime. 

hk  — PnooF  OF  AoB  OF  DuoBJETiON  between  good  and  evil  need  not  bo 
made  by  direct  and  poeitive  evidence.  Circnmatancea  of  education,  hab* 
ita  of  life^  general  character,  moral  and  religioua  inatmctions,  and  often 
facta  connected  with  the  crime  oharged,  will  be  anfflcient  to  aatiafy  the 
jury  that  the  defendant  had  the  diacretion  required  to  render  him  reepon- 
Bible  for  the  crime. 

Id.  —  Ofdvion  as  Evn>ERGS  of  age  of  diacretion  between  good  and  eviL 
Witneaaea,  after  they  have  atated  the  facta  upon  which  their  opiniona 
are  baaed,  may  atate  their  opiniona  aa  to  whether  the  defendant,  at  the 
time  he  committed  the  crime,  had  aufficient  discretion  to  nnderatand  the 
nature  and  illegality  of  the  acta  conatitnting  it;  but  the  weight  to  be 
given  to  the  opiniona  ia  for  the  jury  to  conaider  and  determine. 

Id.  — Confession  as  Evidxnox.  —  ConfeBsion  not  made  under  the  influence 
of  fear,  or  of  any  poaitive  promise  of  benefit  to  be  gained,  and  under 
oantion  that  it  could  be  used  againat  him,  ia  admiaaible  in  evidence 
againat  defendant. 

Idw  — Contradiction  of  Confession  —  Credibility  of  Evidence.  — Where 
the  confession  states  that  in  committing  burglary  defendant  acted  under 
the  compulsion  of  another  party,  and  is  contradicted  by  the  party  him- 
aelf,  the  jury  must  determine  the  credibility  and  weight  of  the  evidence^ 
and  in  doing  so  they  may  believe  one  portion  of  the  confession,  and  rejeol^ 
aa  untrue  another  portion  contradicted  by  evidence  produced. 
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Ilk  —  GdKmBi<nr  ab  Evidkicob — ImtBucnoas. — When  <^ftf^^l¥Ul^t  baa 
confeeecd  that  he  eatered  a  house  with  intent  to  steal  therefrom,  eonrie- 
tion  ii  not  aoaght,  or  wholly  founded  on  cireamstaatial  eridenoe^  and  it 
is  not  necessary  to  instmot  as  to  dxeantstantial  evidenoe. 

JusaicsirT  will  not  bv  Rkvkbskd  where  the  evidenoe  oC  gailt»  thoni^  no4 
entirely  free  from  doubt,  is  still  legally  sufficient  to  snpport  the  judg- 
ment of  conviction. 

Indictment  and  conviction  for  burglary. 

Sims  and  Wright^  for  the  appellant. 

W.  L.  Davidson^  assistant  attomey^eneraly  for  the  state. 

WiLLSON,  J.  At  the  time  of  the  commission  of  the  offense, 
the  evidence  shows  that  the  defendant  was  over  nine  but  un- 
der thirteen  years  of  age.  His  nonage  being  established,  the 
burden  devolved  upon  the  state,  in  order  to  subject  him  to 
punishment,  to  prove  that  at  the  time  be  committed  the  of- 
fense, if  he  did  commit  it,  he  understood  the  nature  and  ille- 
gality of  the  act.  Proof  that  he  knew  the  difference  between 
good  and  evil,  or  that  he  was  possessed  of  the  intelligence  of 
ordinary  boys  of  bis  age,  does  not  fill  the  requirements  of  the 
law.  It  must  be  shown  that  he  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  particular  act  con- 
stituting the  crime. 

It  is  not  required  that  proof  of  discretion  should  be  made 
by  direct  and  positive  testimony.  In  most  instances,  circum- 
stances of  education,  habits  of  life,  general  character,  moral 
and  religious  instructions,  and  oftentimes  the  circumstances 
connected  with  the  offense  charged,  will  be  sufficient  to  satisfy 
the  jury  that  the  defendant  had  the  discretion  required  to  ren- 
der him  responsible  for  the  crime:  Willson's  Texas  Criminal 
Laws,  sees.  71-74. 

On  the  trial  of  this  case  the  court,  over  the  objections  of  the 
•defendant,  permitted  several  witnesses  to  state  their  opinions 
as  to  the  discretion  of  the  defendant,  and  these  rulings  of  the 
-court  are  presented  for  revision  by  proper  bill  of  exception, 
and  insisted  upon  as  error.  The  precise  question  thus  pre- 
sented has  never  been  directly  adjudicated  by  the  courts  of 
last  resort  in  this  state.  A  familiar  general  rule  of  evidence 
is,  that  witnesses  can  only  speak  as  to  facts,  and  cannot  be 
permitted  to  state  their  belief  or  opinions.  But  to  this  general 
rule  there  are  well-settled  exceptions,  one  of  which  is,  that 
where  the  issue  is  as  to  the  sanity  of  a  person,  even  witnesses 
who  are  not  experts  are  permitted  to  state  their  opinions  and 
conclusions  upon  the  facts  to  which  they  testify:  Willson's 
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Texas  Criminal  Laws,  sec.  87.  See  also,  as  to  other  exceptions, 
Cooper  V.  State,  23  Tex.  331;  Wharton's  Crim.  Ev.,  sees.  469, 
460;  Roscoe's  Crim.  Ev.,  7th  ed.,  143,  «4. 

Should  the  exception  which  applies  where  the  issue  is  sanity 
apply  in  this  case?  We  can  see  no  good  reason  why  it  should 
not.  In  the  two  cases  the  inquiry  is  substantially  the  same, — 
that  is,  the  mental  status  of  the  defendant  at  the  time  of  the 
t^ommission  of  the  act.  The  two  issues  are  analogous,  if  not 
precisely  the  same,  and  it  seems  to  us  that  evidence  which  is 
competent  upon  the  one  should  be  held  competent  upon  the 
other.  We  hold,  therefore,  that  it  was  not  error  to  permit  the 
witnesses  to  state  their  opinions  that  the  defendant,  at  the  time 
of  the  commission  of  the  burglary,  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  acts  constituting 
that  crime,  said  witnesses  having  stated  the  facts  upon  which 
their  opinions  were  based, — that  is,  their  acquaintance  with 
the  defendant;  that  he  was  a  bright  boy,  could  read  and  write, 
etc.  As  to  the  weight  to  be  given  to  these  opinions,  that  was 
a  matter  for  the  jury  to  consider  and  determine,  and  does  not 
relate  to  the  admissibility  of  the  opinions  as  evidence. 

With  respect  to  the  charge  of  the  court  upon  the  issue  of  the 
defendant's  discretion,  it  is  in  our  opinion  correct,  and  presents 
the  defense  of  infancy  affirmatively  and  clearly.  It  was  not 
error,  therefore,  to  refuse  to  give  the  special  instructions  re- 
quested by  the  defendant's  counsel  upon  said  issue. 

As  to  the  admissibility  of  the  defendant's  confession,  we 
think  there  can  be  no  doubt.  He  was  properly  cautioned  be- 
fore making  the  confession,  that  it  could  be  used  against  him. 
It  was  not  made  under  the  influence  of  fear,  or  of  any  positive 
promise  of  a  benefit  to  be  gained  by  him  by  making  it.  Under 
the  rules  now  governing  the  admissibility  of  confessions,  we 
do  not  think  the  court  erred  in  admitting  the  confession: 
Bice  V.  State,  22  Tex.  App.  654;  Thompson  v.  State,  19  Id.  595. 

That  portion  of  the  defendant's  confession  which  stated  that 
in  burglarizing  the  house  he  acted  under  compulsion  of  an- 
other party  was  contradicted  by  the  testimony  of  the  party 
named.  It  was  for  the  jury  to  determine  the  credibility  and 
weight  of  the  evidence,  and  in  doing  so  it  was  within  their 
province  to  believe  one  portion  of  the  confession  to  be  true, 
4ind  to  reject  as  untrue  another  portion  which  had  been  con- 
tradicted by  other  testimony  adduced. 

Defendant  having  confessed  that  he  entered  the  house  with 
intent  to  commit  theft  therefrom,  the  case  is  not  one  in  which 
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the  conviction  was  sought  or  wholly  founded  upon  ciicum* 
stantial  ^^dence,  and  it  was  not  necessary,  therefore,  that  the- 
court  should  instruct  the  jury  with  regard  to  circumstantial 
evidence. 

We  have  given  this  case  a  careful  consideration,  and  we 
find  no  reversible  error  disclosed  in  the  record.  While  the  evi- 
dence of  defendant's  guilt  cannot  be  said  to  be  entirely  firee 
from  suspicion  and  doubt,  still  it  must  be  regarded  as  legaUy 
sufficient  to  support  the  conviction.  The  judgment  is  there- 
fore affirmed.  

CAPAcnr  Of  IinrAHT  to  Comxit  Cbixc:  See  extended  note  to  Oo^firtf  t. 
State,  70  Am.  Dea  496-499;  HeUman  ▼.  iSfafc.  4  Am.  St  Rep.  207,  end  note. 

Opihioh  as  Evmnrcs  QmxmRALLYi  See  TUkrf  ▼.  State,  ante,  p.  882;  and 
cases  oited  in  note. 

CovnaaioHB,  whxm  Admihsibli  as  VoLinnABT:  See  PeopU  t.  Borlsr,  1 
Am.  St  Rep.  501,  and  note;  Brwm  ▼.  State,  3  Id.  682,  end  note. 

Whsbs  It  Afpiabs  ibox  Oontsaioif,  or  other  evidenoe^  thai  a  pevt  ei 
the  conflBBsion  Is  nntnie,  mdh  peri  may  be  diswgttdedt  Bratm  v. 
WBoMI^  88  Am.  Deo.  968. 
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IM  TEXAS  Affsau,  0MI] 

OuiairAL  Law.  — RxoiHT  Po8818bion  ov  SrouDf  PaopsBTr  is  nol 

tive  eridenoe  of  theft;  it  is  only  a  eircnmstsnoe  tending  to  eetiWish  it^ 
and  where  the  case  depends  npon  recent  poeseesion,  it  is  one  of  cireom- 
stantial  evidence,  and  the  law  presenting  that  character  of  case  mnst  bo 
tabnntted  to  the  jniy.  To  omit  to  do  eo  is  error;  for  whilst,  nnder  oer- 
tain  conditions^  recent  possession  will  sapport  a  oonrietifln  for  thefts  it 
ia,  in  connection  with  the  other  conditions,  only  one  of  the  eircnmstanoee 
from  which  guilt  is  inferred. 
Id.  —  PoBSxssioN  09  Pbopsbtt  Recently  Stolen — PaxsuMpnoir  —  Qites- 
noN  lOK  JuBT.  — ^When  party,  in  whoee  exelnsiTe  possession  property 
recently  stolen  is  fonnd,  fails  reasonably  to  aocoiint  for  his  poitseesion 
when  called  npon,  or  when  the  facts  are  snch  as  to  require  of  him  an  ex- 
planation, the  presumption  of  guilt  arising  from  the  recent  loes  and  poe- 
session  will  warrant  conviction  without  further  proof.  But  in  such  case, 
the  jury  mnst  be  explicitly  instructed  that,  unless  they  find  that  snch 
possession  was  recent,  they  will  indulge  no  presomption  of  guilt  becaase 
of  the  &ot  that  defendant  was  fonnd  with  such  properly  in  bis 


IiK — iNSTBUonoNS. — To  CoNTiOT  09  Thbft,  it  must  be  shown  that  do* 
f endant  had  some  connection  with  or  complicity  in  the  original  taking 
of  the  property.  Proof  that  subsequently  and  without  complicity,  but 
with  knowledge  that  the  property  was  stolen,  he  aided  the  taker  to  dis- 
pose of  it,  will  not  warrant  conviction;  hence  the  jury  should  be  in- 
structed that,  in  order  to  convict,  they  mnst  believe,  beyond  a  reasonaWe 
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doabti  that  defendant  is  guilty  of  the  original  fnudnlent  takiqg;  and 
any  Bab8eq[nent  connection,  either  in  good  or  bad  faith,  with  the  prop- 
er^ after  the  taking,  would  not  conatitnte  theft. 
Id.  — Testimont  09  Aoooxpucs,  to  be  tnfficient  to  oonviot,  must  be  oor- 
roborated,  not  nerely  so  aa  to  show  that  the  crime  charged  waa  com- 
mitted, but  mast  also  show  defendant's  complicity  therein;  and  where 
the  original  taking  is  the  material  part  of  the  case,  the  accomplice  mnst 
be  corroborated  on  that  particular  point. 

Jones  and  Cunningham^  F,  (?.  Thurmond^  and  C.  L  Evans, 
for  the  appellant. 

W.  L,  Davidson,  assistant  attomey-generaly  for  the  state. 

White,  P.  J.  Appellant  and  one  Willis  were  jointly  in- 
dicted for  the  theft  of  one  head  of  cattle,  the  property  of  one 
W.  T.  Wright.  They  severed  on  the  trial,  and  each  was  sepa- 
rately convicted,  and  both  cases  are  on  appeal  to  this  court. 

By  the  testimony  of  W.  G.  Wright,  the  alleged  owner,  it 
appears  that  his  home  was  in  Taylor  County,  and  that  the 
range  of  the  animal  was  on  Elm  Creek,  one  and  a  half  miles 
west  of  Abilene,  in  Taylor  County.  He  had  not  seen  the  cow 
for  three  months,  and  did  not  know  she  had  been  stolen  until 
he  was  notified.  He  found  her  in  and  received  her  from  the 
possession  of  the  sheriff  of  Jones  County,  who  had  taken  her 
from  the  possession  of  the  appellant  and  others  in  the  latter 
county.  There  is  no  testimony,  either  positive  or  circumstan- 
tial, going  to  show  that  the  defendants,  or  any  one  with  whom 
they  might  be  supposed  to  have  been  acting  in  concert,  were 
ever  seen  taking  or  in  possession  of  the  cow  in  Taylor  County. 
On  the  contrary,  the  first  time  the  defendants  are  shown  in 
the  possession  of,  or  as  having  any  connection  with  the  ani- 
mal, is  at  the  appellant  Boyd's  pen,  some  twenty  miles  from 
Anson,  in  Jones  County,  where  they  are  shown  to  have  changed 
the  marks  and  brands  upon  it.  At  most,  this  evidence  makes 
the  case  one  of  recent  possession. 

Recent  possession  is  not  positive  evidence  of  theft;  it  is 
but  a  circumstance  tending  to  establish  it.  A  case  dependent 
alone  upon  recent  possession  is  a  case  of  circumstantial  testi- 
mony, and  the  law  presenting  that  character  of  case  should  be 
submitted  to  the  jury;  because,  whilst  under  certain  conditions 
recent  possession  will  support  a  conviction  for  theft,  it  is,  in 
connection  with  such  other  conditions,  only  one  of  the  circum- 
stances from  which  the  guilt  is  inferred:  Perry  v.  State,  41 
Tex.  484;  Faulkner  v.  StatCj  15  Tex.  App.  115;  Lehman  v. 
State,  18  Id.  174;  51  Am.  Rep.  298;  Sullivan  y.  State,  18  Tex. 
App.  623;  Scott  v.  State,  19  Id.  325;  Aijres  v.  State^  21  Id.  400; 
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WiUson's  Texas  Criminal  Laws,  Bee.  1299;  SchvUzY.  5fa(f,20 
Tex.  App.  808. 

Being  a  case  of  circamstantial  evidence,  it  was  error  in  the 
court  to  omit  to  charge,  and  was  error  to  refuse  the  sjiecial 
requested  instructions  to  the  jury  with  regard  to  the  law  gov- 
erning such  character  of  cases.  With  regard  to  recent  posses- 
sion, in  general  terms  the  rule  is,  that  if  a  party,  in  whosa 
exclusive  possession  property  recently  stolen  is  found,  fails 
reasonably  to  account  for  his  possession  when  called  upon  to 
explain,  or  when  the  facts  are  such  as  to  require  of  him  an 
explanation,  the  presumption  of  guilt  arising  from  recent  loss 
and  possession  will  warrant  a  conviction  without  the  necessity 
of  further  proof:  Robinson  v.  Staie^  22  Tex.  App.  690;  Will- 
son's  Texas  Criminal  Laws,  sees.  1299,  1300. 

In  such  a  case,  however,  it  should  be  left  to  the  jury,  under 
proper  instructions,  to  determine  the  question  of  recent  pos- 
session, and  they  should  be  explicitly  instructed  that,  unless 
they  found  such  possession  was  recent,  they  would  indulge  no 
presumption  of  defendant's  guilt  because  of  the  fact  of  his 
being  found  in  possession  of  the  property:  Braggv.Statey  17 
Tex.  App.  219;  Curlinv. State,  23  Id.  681;  McCoy  r.  State,  44 
Tex.  616;  Willson's  Texas  Criminal  Laws,  sec.  1306.  The 
court  omitted  any  charge  upon  this  branch  of  the  law  of  the 
case,  and  refused  a  special  requested  instruction  calling  atten- 
tion to  the  matter. 

As  stated  above,  there  was  no  direct  evidence  as  to  the  origi- 
nal taking  of  the  animal.  It  seems  quite  clear,  however,  that 
the  defendants  had  every  reason  to  know  and  believe  that  the 
cow  was  stolen  when  they  changed  her  mark  and  brand,  and 
when  they  received  her  into  their  possession;  and  it  does 
appear  to  us  that  much  trouble  encountered  by  the  prosecu- 
tion might  have  been  avoided  by  trying  the  defendants  as 
receivers  of  stolen  property,  under  article  743  of  the  Penal 
Code,  or  perhaps  better  still,  for  altering  and  defacing  the 
mark  and  brand,  as  provided  in  article  760,  Penal  Code;  both 
of  which  offenses  are  punishable  as  is  theft.  The  presecution, 
however,  being  for  theft,  and  it  being  absolutely  essential  in 
*  support  of  that  charge  to  connect  the  defendant  with  the 
original  taking,  to  warrant  his  conviction,  without  such  proof 
of  connection  any  subsequent  guilty  connection  with  the 
stolen  animal,  such  as  a  receiver  of  the  same,  or  as  the  party 
who  had  illegally  altered  the  mark  and  brand,  would  not  be 
sufficient  to  warrant  the  conviction  for  theft. 
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''To  inculpate  a  defendant  as  a  principal  offender  in  the 
crime  of  theft,  the  state  must  show  rhat  he  had  some  conneo- 
tion  with  or  complicity  in  the  taking  of  the  property.  It  does 
not  suflSce  to  prove  that,  subsequently  to  the  taking  and  with- 
out complicity  therein,  but  with  knowledge  that  the  property 
had  been  stolen,  he  aided  the  taker  to  dispose  of  it ":  Cohea  v. 
Statey  9  Tex.  App.  173;  McAfee  v.  State,  14  Id.  668;  Tucker  v. 
State,  21  Id.  699. 

Without  a  very  clear  and  positive  understanding  of  this 
principle  of  law,  it  is  manifest  that  an  ordinary  jury  would 
be  misled  as  to  the  character  and  weight  to  be  attached  to 
the  subsequent  inculpatory  acts  of  defendant,  though  not  con- 
nected with  the  original  taking.  Appreciating  this  danger, 
and  to  avoid  it,  defendant  requested  a  special  instruction, 
which  the  court  refused,  and  which  was  in  effect  that,  "before 
the  jury  can  convict  defendant  they  must  believe  beyond 
a  reasonable  doubt  that  he  is  guilty  of  the  original  fraudulent 
taking,  and  any  subsequent  connection  after  the  taking  would 
not  be  theft,  either  in  good  or  bad  faith;  and  if  the  jury 
believed  that  the  defendant  purchased  the  cow  from  Mixon 
or  any  other  party,  after  the  fraudulent  taking,  either  in  good 
or  bad  faith,  he  is  not  guilty  of  theft":  Clayton v.  State,  15 
Tex.  App.  348;  Barrett  v.  StaU,  18  Id.  64;  FhiUipa  v.  StaU,  19 
Id.  169;  Morrow  v.  StaU,  22  Id.  240;  Curlin  v.  StaU,  23  Id. 
681.  It  was  error  to  refuse  this  instruction  under  the  circum- 
Btances  of  the  case:  See  Willson's  Texas  Criminal  Laws,  sec. 
806. 

As  to  the  testimony  of  the  accomplice  Mixon,  we  are  of  the 
opinion  the  charge  was  not  sufficiently  explicit  upon  the  char- 
acter of  the  corroboration.  Such  testimony  must  be  corrobo- 
ratedy  not  merely  so  as  to  show  that  such  a  crime  as  the  one 
charged  was  committed,  but  the  defendant's  complicity  in  the 
crime  committed:  Code  Crim.  Proc.,  art.  741.  The  material 
matter  in  this  case  was  the  original  taking, — in  other  words, 
the  theft  of  the  animal, — and  whilst  it  may  be  that  the  sub- 
sequent acts  of  defendant  would  tend  in  some  degree  to  show 
complicity  in  the  original  taking,  and'  whilst  as  to  these  acts 
the  accomplice  testimony  was  corroborated,  these  acts,  as  we 
have  seen,  did  not  prove  the  original  taking,  and  under  the 
circumstances  developed  in  this  case  they  tended  very  slightly, 
if  at  all,  to  prove  it;  because,  whatever  of  corroboration  there  is 
in  the  evidence  is  alone  as  to  matters  occurring  subsequent  to 
the  crime  charged;  that  is,  subsequent  to  the  original  taking 
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or  theft.  As  to  the  original  taking,  the  accomplice  himself 
professed  to  know  nothing  of  it.  It  is  a  serious  question, 
^hich  we  do  not  feel  called  upon  now  to  answer,  as  to  whether 
the  corrohoration  in  this  case  is  of  a  character  such  as  is  con- 
templated by  and  would  be  held  sufficient  under  the  statute 
as  to  the  main  fact  charged  in  this  case:  Roach  v.  State^  8 
Tex.  App.  478;  Harper  v.  StaUy  11  Id.  1;  Dunn  v.  State,  15 
Id.  560.  It  certainly  is  not  sufficiently  conclusive,  without 
proof  aliunde  of  the  main  fact, — which  fact,  it  is  true,  may  be 
established  by  the  recent  possession,  unexplained,  of  the  stolen 
property. 

For  the  errors  we  have  pointed  out,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 

Poasissioif  ov  RiouiTLT  STOLm  Profsbtt  m  evidanco  of  guilty  quwtuiii 
for  the  juxy:  Hunt  ▼•  CcmmomoeaUh,  70  Am.  Dee.  443;  Stainum  t.  ^fttfe, 
nfUe,  p.  894^  and  note  S96.  The  principal  case  is  cited  in  Romero  ▼•  £M^  25 
Tex.  App.  396,  and  Matlock  ▼.  SUUi%  25  Id.  658,  to  the  point  that  possession 
•of  property,  to  raise  the  presumption  of  gnilt,  mnst  be  recent  and  unex- 
plained, when  an  explanation  is  neoesaary.  Bemote  pnssesiion  does  not  raise 
each  presumption,  nor  call  for  an  explanation. 

Byidbvob  ov  A00011PX.1C1,  whether  most  be  ootrdboratsd  to  support  oon- 
Tiction:  Seo  BUM^  v.  Siai^  iiifi-a,  and  note. 

Unoorbobobatxd  Testimony  ov  Aooomplics  is  ImufJUUiKNT  to  Justzft 
CoNVicnoN:  See  note  to  CommonweaUh  ▼.  Price,  71  Am.  Dec.  671-^8;  Peo- 
X^le  V.  Kraker,  1  Am.  8t.  Rep.  66;  Bemhard  ▼.  State,  76  Ga.  613;  BUbel^  v. 
State,  if{fftu  And  oorroboration,  to  render  ooaTietion  jnstifisUe^  most  be  of 
matters  material  to  the  issue:  SiaUv.  Ck^  CUagk,  92Uo.  S9(k 


Blakbly  V.  Statb. 

[2i  TlXAS  APPBAIiS,  61A.] 

Gbimdial  Law. — Acctcssaby  is  one  who,  knowing  that  an  offense  bsii  been 
committed,  conceals  the  offender,  or  gives  him  any  other  aid  in  order 
that  he  may  evade  arrest  or  trial,  or  the  execntion  of  sentence.  Bat  no 
person  who  aids  an  offender  in  making  or  preparing  a  defense,  or  pro- 
cores  him  to  be  bailed,  though  he  afterwards  escape,  is  an  aooessaiy  un- 
der the  Penal  Code  of  Texas. 

Obdonal  Law.  —To  Constitute  Onb  Aogessaby,  he  need  only  aid  the 
criminsi  to  escape  arrest  and  prosecution;  it  is  not  necessary  that  he  aid 
him  to  effdct  his  personal  escape  or  concealment. 

C&iMiNAL  Law.  —  Onb  Makbs  Himselb  Aocessaby  to  murder,  who  imme- 
diately after  the  homicide  held  a  private  conversation  with  the  murderer, 
after  which  the  latter  departed,  and  the  accessary  told  the  only  witnesses 
present  that  they  must  swear  to  a  certain  fabricated  state  of  facts  at  the 
inquest,  so  as  to  make  it  appear  that  the  killing  was  justifiable  in  self- 
defense,  and  so  that  the  murderer  would  be  exonerated  entirely»  or  put 
upon  a  very  light  bond  to  answer  the  charge. 
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OtnavAL  Law.  — Whsther  Oni  is  Aoobssakt  alter  the  fact  depends  on 
whether  what  he  did  was  personal  help  to  his  principal  to  elude  pnnish- 
mant;  the  kind  of  help  is  nnimportant;  and  if  any  assistance  is  given 
to  one  known  to  be  a  felon,  in  order  to  hinder  his  apprehension,  trial,  or 
punishment,  it  is  sufficient. 

'Cbdhxal  Law.  —  Acooicplics  caxnot  bs  Contictkd  upon  the  testimony 
of  an  accomplice,  unless  corroborated  by  other  evidence  tending  to  oon* 
nect  defendant  with  the  crime  committed,  and  it  is  not  sufficient  if  it 
merely  shows  the  comnussion  of  the  crime. 

"Cbimihal  Law. — Comviction  casvotf  sx  Hap  upon  the  uncorroborated 
evidence  of  two  or  more  accomplices,  and  one  accomplice  cannot  cor- 
roborate himself,  nor  can  the  evidence  of  one  aceeaaplice  corroborate 
that  of  another. 

-Chimin AL  Law— Aoookplicb.  —  Wherb  Witmb8S  Ihplicatbs  himself  in 
crime  by  agreeing  to  and  swearing  falsely  concerning  its  commission, 
no  matter  what  his  motive,  and  bis  claim  that  he  was  coerced  is  imma- 
terial, he  is  an  accomplice,  or  partieeps  crtmtitM. 

Alexander  J  Winter^  and  Dickenson^  for  the  appellant. 
W,  L,  Davidsony  assistant  attomey-generalj  for  the  state. 

White,  P.  J.  This  is  a  companion  case  to  May  v.  State,  23 
Tex.  App.  146. 

In  the  first  count  the  indictment  charges  May  with  the  mur- 
der of  Derush  Daffin;  and  in  the  second  count  the  charge  as 
set  forth  against  this  appellant  is,  that  ''after  the  commission 
of  the  aforesaid  offense  of  murder  by  the  said  Erasmus  May, 
as  aforesaid,  and  well  knowing  the  said  Erasmus  May  to  have 
committed  said  offense,  Steve  Blakely  [the  defendant]  did 
then  and  there  unlawfully,  willfully,  and  feloniously  conceal 
and  give  aid  to  the  said  Erasmus  May,  in  order  that  he,  the 
isaid  Erasmus  May,  might  evade  an  arrest  and  trial  for  said 
offense;  and  so  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  he,  the  said  Steve  Blakely,  did  then  and 
there  become  and  make  himself  an  accessary  to  the  murder 
and  killing  of  the  said  Derush  Daffin  by  the  said  Erasmub 
May,  in  the  manner  and  form  as  aforesaid,  contrary,"  etc. 
The  indictment  sufficiently  charged  the  offense  (Willson's 
Crim.  Forms,  No.  539,  p.  232)  under  article  86  of  the  Penal 
Code,  which  defines  the  crime  in  the  following  language,  viz.: 
"An  accessary  is  one  who,  knowing  that  an  offense  has  been 
-committed,  conceals  the  offender  or  gives  him  any  other  aid 
in  order  that  he  may  evade  an  arrest  or  trial,  or  the  execution 
of  his  sentence.  But  no  person  who  aids  an  offender  in  mak- 
ing or  preparing  his  defense  at  law,  or  procures  him  to  be 
bailed,  though  he  afterwards  escape,  shall  be  considered  an 


» 
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At  appellant's  trial  in  the  court  below,  the  matters  proved 
in  behalf  of  the  prosecution  to  establish  the  crime  alleged 
were  objected  to  by  defendant  both  as  irrelevant  and  insuffi- 
cient to  the  issue.  It  is  insisted  that  the  facts  permitted  to 
be  proven  did  not  go  to  show  either  that  defendant  concealed 
May,  or  that  he  gave  him  aid  such  as  to  enable  him  to  evade 
an  arrest  or  trial. 

In  brief,  the  facts  proven  were,  that,  immediately  after  the 
homicide,  this  defendant  and  May  went  off  to  themselves  and 
had  a  private  conversation,  after  which  May  mounted  a  horse 
and  rode  off.  Defendant  Blakely  then  told  the  only  other  two 
parties  who  were  present  that  they  must  swear  before  the  coro- 
ner's jury  to  a  certain  state  of  facts,  which  he  then  and  there 
detailed,  and  that  if  they  did  so  it  would  appear  to  said  jury, 
and  they  would  so  find,  that  May  was  justifiable  in  self-defense 
in  killing  Daffin,  and  he  would  either  be  exonerated  entirely 
or  put  upon  a  very  light  bond  to  answer  the  charge.  Acting 
upon  these  suggestions,  and  through  fear  of  May  and  defend- 
ant, the  two  witnesses  did,  at  the  coroner's  inquest,  swear,  rb 
did  also  Blakely,  to  the  fabricated  statement  of  the  occur- 
rence as  devised  by  Blakely,  and  the  result,  as  anticipated  by 
Blakely,  was,  that  May  was  subsequently  placed  under  a  nomi- 
nal bond,  and  that  the  grand  jury  for  several  terms  of  the  dis- 
trict court  thereafter  failed  to  indict  him  for  the  murder,  and 
he  was  only  indicted  after  it  leaked  out  and  was  ascertained 
that  the  testimony  given  by  the  witnesses  at  the  inquest  was 
false  and  perjured.  On  May's  trial  under  indictment  for  the 
murder,  the  two  witnesses  who  had  sworn  on  the  inquest  to 
the  fabricated  statement  of  Blakely  testified  that  they  had 
sworn  falsely,  and  developed  the  reasons  and  inducements 
causing  them  to  do  so.  They  also  stated,  as  they  declared 
truthfully,  the  facts  attendant  upon  the  homicide  as  they 
actually  did  occur,  and  upon  this  their  testimony,  corrobo- 
rated as  it  was  by  other  evidence,  May  was  convicted  of  mur- 
der of  the  first  degree,  and  his  punishment  was  affixed  by  the 
verdict  and  judgment  of  the  court  at  a  term  of  seventy-five 
years  in  the  penitentiary, — which  judgment  on  appeal  was 
afterwards  affirmed  by  this  court:  May  v.  State^  23  Tex.  App. 
146. 

It  is  perhaps  necessary  that  we  should  further  state  that 
after  the  conversation  between  May  and  defendant  immedi- 
ately following  upon  the  killing,  and  after  he  had  mounted  a 
horse  and  ridden  off,  as  above  stated,  May  did  not  appear  at 
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the  coroner'B  inquest,  nor  was  he  seen  for  a  day  or  so  there- 
after, until  his  appearance  before  the  justice  of  the  peace  to 
enter  into  the  nominal  bond  for  his  appearance,  above  men* 
tioned. 

On  this  apx)ellant  Blakely's  trial  as  accessary,  the  two  wit- 
nesses also  testified  as  in  May's  case  to  the  facts  with  regard 
to  the  fabricated  testimony  at  the  inquest,  and  to  the  facts  as 
they  really  occurred. 

The  objections  presented  to  this  testimony  are  thus  stated 
in  the  able  brief  of  counsel  for  appellant,  yiz.:  — 

''We  submit  that  under  our  statute  the  'aid'  given  to  an 
offender  which  the  law  denounces  is  something  which  relates 
to  the  personal  conduct  of  the  offender  after  the  offense,  or  an 
aid  which  obstructs  the  operation  of  the  law  in  its  executive 
branch,  such  as  concealing  the  person  of  the  offender,  or  ad- 
vising him  how  to  escape  pursuit;  furnishing  him  means  to 
make  his  flight;  putting  persons  in  pursuit  off  the  track,  and 
not  an  aid  which  causes  justice  to  slumber,  or  perverts  its 
course,  such  as  compounding  with  a  felon,  concealing  th« 
transaction  either  by  silence  or  by  perverting  the  facts  so  aa 
to  make  that  appear  innocent  which  in  truth  is  not." 

Mr.  Bishop  says  ''the  true  test  whether  one  is  an  accessary 
after  the  fact  is,  whether  what  he  did  was  by  way  of  personal 
help  to  his  principal  to  elude  punishment,  the  kind  of  help 
being  unimportant":  1  Bishop's  Grim.  Law,  7th  ed.,  sec.  695. 
Mr.  Wharton  says:  "Any  assistance  given  to  one  known  to  be 
a  felon,  in  order  to  hinder  his  apprehension,  trial,  and  punish- 
ment, is  sufficient,  it  is  held,  to  make  a  man  an  accessary  after 
the  fact":  1  Wharton's  Grim.  Law,  8th  ed.,  sec.  241. 

We  are  of  opinion  the  facts  we  have  stated,  and  upon  which 
this  case  rests,  bring  it  within  the  purview  of  the  general  law 
and  our  statute,  8upra,  as  to  accessaries.  Appellant,  if  he  did 
not  in  fact  conceal  May  until  the  perjured  testimony  was  given 
which  justified  him  before  the  inquest,  certainly  aided  him  to 
the  extent  that  he  was  not  arrested  and  punished  for  his  crime 
until  the  perjury  was  discovered,  and  but  for  the  discovery  the 
aid  which  defendant  attempted  to  give  him  would  have  proven 
effectual  in  affording  him  perfect  and  complete  immunity  from 
apprehension,  trial,  and  punishment  for  the  murder  ho  had 
committed. 

It  is  true  that  under  the  facts  disclosed  defendant  might 
have  been  prosecuted  and  convicted  under  our  statute  for 
subornation  of  perjury:  Pen.  Code,  art.  199;  but  this  fact  did 
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not  destroy  nor  affect  bis  relation  to  tbe  murder  as  an  acces- 
sary; it  was  simply  a  question  with  tbe  proeecntioo  as  to 
which  of  the  offenses  he  should  be  tried  for.  We  have  dis- 
cassed  this  branch  of  the  case  thus  lengthily  because  of  the 
fact  that  our  statute  as  to  accessaries  has  never  before  been 
directly  construed.  The  disposition  of  the  case,  however,  on 
this  appeal  must  turn  upon  another  question. 

The  main  issue  in  this  case,  in  so  far  as  this  defendant  was 
concerned,  is,  Did  defendant  fabricate  the  testimony?  and  did 
he  induce  the  two  witnesses,  Nelson  and  Henderson,  to  swear 
to  the  same  before  the  coroner's  inquest?  This  question  is  the 
all-important  one,  and  it  is  the  primary  one  requisite  in  the 
establiehrftent  of  his  guilt  as  accessary  to  the  murder.  With- 
out that  essential  fact  being  ascertained  positively  and  con- 
clusively, bis  guilt  is  not  established. 

Now,  it  is  in  proof  that  defendant  and  these  two  witnesses 
were  alone  present  when  the  matters  transpired  with  regard 
to  the  fabricated  statement  about  which  they  have  testiCed; 
that  is,  that  he  told  them  what  they  should  swear,  and  in- 
duced them  to  swear  it.  In  agreeing  to  do  so,  and  in  doing 
so,  no  matter  what  the  motive,  they  made  themselves  accom- 
plices, or  particeps  eriminis  in  the  oflTense  which  was  committed 
by  their  false  testimony.  If  a  witness  implicates  himself,  it 
is  immaterial  that  he  claims  to  have  been  coerced:  Davis  v. 
State,  2  Tex.  App.  688;  Freeman  v.  State,  11  Id.  92.  Our  stat- 
ute declares  that  "a  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  offense  committed; 
and  the  corroboration  is  not  sufficient  if  it  merely  shows  the 
commission  of  the  offense":  Code  Crim.  Proc.,  art.  741. 

It  is  well  settled  that  a  conviction  cannot  be  had  upon  the 
uncorroborated  testimony  of  two  or  more  accomplices:  Roberts 
V.  State,  44  Tex.  119;  Carroll  v.  State,  8  Tex.  App.  117;  Heath 
V.  State,  7  Id.  464.  One  accomplice  cannot  corroborate  him- 
self: Hannahan  v.  State,  7  Id.  664;  and  the  evidence  of  one 
accomplice  cannot  be  corroborated  by  that  of  another:  Heath 
V.  State,  7  Id.  464;  Gonzales  v.  State,  9  Id.  374;  PhiUips  v. 
State,  17  Id.  169. 

Outside  the  accomplice  testimony  of  the  two  witnesses,  there 
is  no  evidence  that  defendant  fabricated  and  procured  and  in- 
duced them  to  testify  to  the  same  on  the  coroner's  inquest. 
No  one  else  was  present  and  heard  him  tell  them  so,  or  saw 
him  when  the  purported  statement  was  made  to  them  by  de- 
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fendant,  or  saw  the  parties  together  and  under  circumstances 
which  would  go  to  corroborate  their  testimony  on  this  trial  as 
to  that  fact. 

On  May's  trial,  the  physical  facts  proven  by  other  witnesses 
and  other  evidence  directly  contradicted  and  disproved  the 
evidence  at  the  coroner's  inquest,  and  corroborated  these  ao- 
complices  in  swearing  that  that  evidence  was  untrue,  and  that 
what  they  testified  criminating  May  on  the  trial  was  true. 
But  that  was  a  different  case  and  a  different  issue  from  the  one 
here  presented.  It  is  absolutely  essential  to  the  guilt  of  de- 
fendant in  this  proceeding  that  it  should  be  proven  that  he 
told  them  what  to  swear,  and  induced  them  to  swear  it.  Proof 
that  it  was  false  amounts  to  nothing  if  the  first  proposition  be 
•not  established;  because  they  might  have  sworn  falsely  of 
their  own  motion,  and  for  aught  that  appears  they  might  have 
persuaded  defendant  to  do  so,  and  in  either  event,  defendant 
would  not  be  guilty.  The  fact  that  the  defendant  himself 
swore  on  the  coroner's  jury,  as  they  did,  does  not  amount  to  a 
corroboration  of  their  statement  that  he  induced  or  made 
them  swear  as  they  did. 

Under  the  law  and  the  evidence,  we  are  constrained  to  hold 
that  the  case  against  the  appellant  is  not  established  with 
,  that  certainty  which  would  authorize  us  to  permit  it  to  stand 
as  a  precedent,  because  the  accomplice  testimony,  upon  which 
the  conviction  rests,  has  not  been  corroborated;  wherefore  the 
judgment  must  be  reversed,  and  the  cause  remanded. 
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ADMiranusoBS  and  ExBOuroBa,  lots  of  hmda  depoiited  In  bank  bj,  S07. 
ABBramfSMT  under  itate  bankrapt  laws,  extraterritorial  effect  of^  223ii 
AflOBTANOS,  Whit  of,  when  ahonld  be  granted^  260. 

ComcoR  Cakbieb,  baggage  is  under  protection  of  law  of,  720. 

baggage,  notices  limiting  amount  for  which  carrier  will  be  wupwirible^Ttl. 

baggage,  notices  that  it  will  be  carried  at  risk  of  owner,  721. 

baggage  of  greater  Talne  than  amonnt  designated  in  nofliM  Ihrithm 

liability,  721. 
baggage,  when  additional  compensation  nmst  bo  paid  iar  Mll^l^gp  TM^ 
bill  of  lading,  dansee  in,  limiting  liabilitj,  7S0l 
ebecks  for  baggage  are  mere  vonchera^  723^  721. 
oonditiops  printed  on  cheeks^  tidketi^  etc,  710-79Bb 
general  notices  attempting  to  limit  liabilitj  o(^  722^ 
liabilitT.  assent  to  limitatiaiis  oL  oon*^^****^  in  notioaau  wkalhfl 

and  when  presumed,  720. 
liability  icr  negligence,  contracts  for  inunonity  from^  728. 
liabilitj,  general  notices  cannot  limits  720. 
liabilitj,  limiting  b j  express  oontraet^  726. 
liability,  limitations  bj  contract  or  notice  nmst  be  raaaooabli^  92iii 
liability,  whether  maj  be  limited  b j  anj  act  or  notioe  to  whkb 

does  not  assent,  720,  722. 
nob^  liability  for  injuries  suffered  by  passengers  from,  480. 
noticee  limiting  liability  of,  assent  to  when  necessary,  7201 
notioes  limiting  liability  of,  burden  of  proof  to  show  knowlejfe  «f  ot 

acquiescence  in,  729. 
notioes  limiting  liability  of,  evidence  to  show  want  of  assent  to^  720i 
notioee  limiting  liability  o(  for  torts  of  servants  of,  728. 
notices  limiting  liabilitj  of,  of  which  actual  knowledge  ia  Atnm,  7$L 
notices  limiting  liabilitj  of,  presumption  that  passenger  read.  721. 
notices  printed  on  tickets  in  small  letters,  723. 
of  live-stock,  duties'  of,  233. 
of  passengers,  degree  of  care  exacted  o^  490^  727. 
passengers,  not  insurers  of  safety  of,  490. 
passengers,  when  deemed  to  acquiesce  in  notioea  4Mi  tiokeli  «*»<^*ijr  U^ 

bility,  727. 
restricting  liabilitj  bj  notices,  724. 
tickets  and  checks  are  mere  vouchers,  723. 
tickets,  limiting  time  or  train  on  which  maj  be  naadp  727* 
tickets,  notices  in,  limiting  liabilitj,  728,  729. 
Cunsfiract,  merger  of,  into  act  committed,  901. 
CoHTRAOT,  mutuality  of,  when  not  indispensable^  118. 
parol  evidence  of  guarantj  omitted  from  written,  198L 
parol  evidence^  when  contract  as  written  is  incomplete  Iff. 
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OoNYEBSioy,  Equitablt:,  ]iy  will,  141. 

ooHti  hftTing  jwiidicticQ  to  dacUre,  141. 

discretionary  iK>wer  of  sale,  whea  e£EMte  aOt  144* 

doctrine  of»  141. 

•lection  to  have  take  place  or  nol^  147. 

£ailare  of  pnrpoae  of  will,  will  prevent^  w1mbi»  14A. 

fnok  what  time  takes  plaoe»  145w 

may  take  place  by  ezpresa  wofds  or  by  implieatioa,  14SL 

of  personal  estate  into  realty  by  will,  141. 

power  of  sale,  though  not  imperative^  143. 

power  of  salcb  when  must  be  imperative  to  effSsot  an,  14SL 

principles  of,  141. 

testator's  intention  should  control,  142. 

tests  or  elements  o^  14ft. 
OoBVOXinov,  forfsitnre  of  fraaohise  of,  by  noo-oser,  804. 

ioffeitare  of  franohise,  judicial  dedaration  of,  when  sssuntlsl,  90L 

frsachise  to  nse  street  forfeitnre  of  by  non-eomplianoe  witii  ooodillM% 

CBOsa-CQifPLAZirr  in  actions  for  divoroeb  46S. 

Gbxhdial  Act,  ratification  of  by  principal,  when  possiUeb  018-48L 

GBDaHAL  Law,  merger  of  oon^iracy  into  oompleted  felony,  900i 

merger  of  crimes  of  eqaal  degree^  901. 

■wrgsr  of  <tee  erime  into  another,  gmeral  rnle^  880. 

merger  of  one  felony  into  another,  809,  900. 

merger  of  ndsdemeanor  into  felony,  860L 

merger,  reasons  for  law  oU  809. 

salf-defense^  what  is,  887. 

UmjuMS^  recovery  in  eminent  domun  prooeedingK^  537. 

recovery  notwithstanding  eminent  donudn  proceedings,  637. 

reooTery  notwithstsnding  eminent  domain  proceedings  for 
railway  in  improper  and  imprudent  manner,  537-640. 

BBOoessive  actions  for,  when  sustainable^  639,  640. 
DUB^  parol  evidence  to  add  oovenants  or  conditions  to^  199,  200. 

parol  evidenoe  to  show  ooQateral  oonditions  and  undertakingi^  SOOl 


Domiv,  damages  csnsed  by  improper  constraetion  el  lillNad 
may  be  recovered,  notwithstanding  award  in,  637. 
damages^  elements  to  be  considered  in  awarding^  637. 
damages  indade  pasti  present^  and  prospeotive^  637. 
damages,  what  not  recoverable  in,  637. 
BKnoRB  AND  Emplotu,  defective  machinery,  eontinniqg  eerTiee  iHw 

knowledge  ot  692. 
WmamL,  e^taUcb  what  will  create^  28. 
la  pedtp  when  shoold  be  pleaded,  28. 
to  nrge  that  aignatore  has  been  forged,  618-821. 
Bmnaros,  corroborative  statements,  when  admissible,  418. 
•C  erime  other  t&in  the  one  charged,  41& 
parol,  to  add  conditions  snbee^ent  to  deed  or  contract,  200. 
parol,  to  add  to  contract,  197. 

parol,  to  add  guaranty  or  warranty  to  written  contract  of  safa^  1811 
pani,  to  add  warranty  to  deed,  199. 
parol,  to  show  omission  of  words  from  written  contract^  188l 
iption  of  piano  as  household  fnxnitnrs,  69. 
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BuouTUiM  IVD  ADMnnBTRATOBa^  citing  to  aoooont  after  fl&al  loooant  Iimm 
been  tettiedt  409. 

Feixow-sebyantb^  who  are,  187. 

PoBRiTUBB  declared  by  etatnte  operatee  withoat  Judidal  aotioiiy  3(XL 

judicial  proceedings,  when  essential  to^  804. 

of  franchise  by  lapse  of  time,  804. 

of  franchise  by  nusnser,  803. 

of  franchise  to  be  a  corporation,  80& 
Fran CHiBia^  forfeiture  for  non-compliance  with  oonditicna  of  grants  90t  906L 
PoBaxBT,  estoppel  to  nrge,  619. 

ratification  of,  what  is  and  when  binding,  618^  021. 

OvAEAHTT,  parol  evidence  of,  in  case  of  written  contract  of  lala^  106w 


hujnxmws  against  enforcement  of  Toid  ordinance  of  municipal  oorporatloa, 

353. 
IvsuBANCii^  interest  of  assnred,  how  described,  163. 

interest  of  assured,  what  language  is  equiTalent  to  warranty  of^  16IL 

JviNiifBiT,  ooUateral  attack  on,  what  ia  a,  463. 

deseribing  land  in,  by  reference  to  deeds  or  other  writisgi^  4691 

jnriadietion,  when  want  of  may  be  shown,  464. 

Taoatmg,  oonttadicting  record  on  motioii  for,  464. 
JmnoiAL  8ai«b,  deed  how  may  be  made  certain,  469. 

deseription  of  land  in  deed  on,  459. 

description  of  land  in  judgment  direoting,  469. 

lfA»M»tt  WoMAH,  reforming  conveyanoe  ol^  631. 

Ha0IBR  Aia>  SxBYAKT,  omission  ol  master  to  warn  aenrant  of  daogerooa  »»• 

ehinery,  210l 
^«^»^  of  one  crime  in  another,  899-901. 
MoBTOAai^  disoharge  o(  need  not  be  entered  ol  record,  708. 

discharge  o^  of  reoord,  reUef  against^  703. 

diidharge  of^  what  is^  703. 

adsiake  in  acknowledging,  satisfaetion  otp  relief  against^  703^  706L 

new,  reinstating  lien  of  satisfied  mortgage  in  f aror  of,  706. 

new,  when  enforceable  aa  a  continuation  of  old,  705. 

roviTor  ol^  when  will  be  decreed,  704-708. 

Mtisfaotion  of  record,  not  oondusiTe  of  discharge  of  debt^  707. 

Mtislaotion  of  reoord,  relief  against  because  of  fraudulent  conToyaaoeib 
704. 

satisfaction  of  record,  relief  agunst  on  ground  of  mistake^  704,  706. 

taking  new,  when  does  not  discharge  lien  of  old,  706. 
MvxTOiPAL  Ck>B70BAnoii,  ordinance  of^  injunction  to  protect  franchise  from, 
863. 

flcdinaaoe  ci^  injunction  win  not  be  granted  against  until  declared  in* 
▼alid  at  law,  363. 

pofvar  of,  to  regulate  business  includes  power  to  exclude  it^  881. 

Ksw  Tbjal  tot  newly  discoTored  evidence,  85. 

for  surprise  in  testimony  of  moving  party's  witness,  85. 
HaouoxHCi,  failure  to  perform  well-defined  duty  is,  592. 
ITunANOii^  successive  actions  for  injariee  sustain^  by,  580. 
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^UvoirAL  ASD  AoDTT,  mobt  of  wliicli  peilaniiiaM  cuaot  1m  lawfully  dil^ 
gfttad,61& 
«cti  which  eaanot  be  r«fcifl«d,  61SI 

oontnct  with  agent  aetiiig  without  anthoritj  it  a  man  pfopoaalt  llOi 
oontraot  with  ageat  aoting  withoat  authority,  wheifaar  hiiidi  advwM 

party,  110. 
damaad  made  by  agent  acting  withoat  anthority,  111. 
notice  given  by  agent  acting  withoat  authority.  111. 
principal's  right  to  elect  whether  or  not  he  will  ratify  act  o<  onaatiMT* 

ixed  agent,  113b 
tatification  as  against  one  who  has  rocetTed  benefit  of  eotttnel^  lUL 
ratification,  effect  of,  as  against  agent,  IIOl 
ratification,  effect  of,  as  against  prindpal,  IIOl 
ratification,  effect  of,  as  against  third  persons,  114. 
ratification  of  act  beneficial  to  principal,  IIOl 
ratification  of  contract  made  withoat  anthority,  1U« 
ratification  of  criminal  aot^  618-621. 
ratification  of  forgery,  616. 
ratifloation  of  tort,  Affect  of  on  priao^al,  llOl 

ratification  of  nnanthorised  oontraot  against  wish  of  adfone  part^t  116L 
principal's  ri^t  to  ratify,  IIOl 
retroaotiTO  effect  of,  100^  114. 
when  does  not  affect  rights  of  adferse  par^.  111. 
ion  by  prindpal  becanse  agent  and  adTsrae  par^  oollndad,  610L 

^ATT.»rf>At>a^  damages  racorerable  from,  for  blastings  638. 

damages  recorerable  from,  for  ezoaTatiag  too  elooe  to  adjoiniog  1aad% 

687. 
damages  recoverable  from,  for  Improper  oonstniciion  of  road,  637. 
damages  recoverable  from,  for  Interfering  with  lateral  sapport  of  lan^ 

687. 
damages  reooverable  from,  for  obstmoting  flow  of  water,  638. 
in  hands  of  mortgage  tiustees^  are  not  answerable  for  their  negleet^  S14. 
In  hands  of  recetTer  are  not  answerable  for  their  acts  or  nei^eet^  nor  d 

hii  serrants,  818. 
In  hands  of  receirer,  statutes  imposing  liability  notwithstandiq^  S14 

8ee  SUBFIHO-CLAB  CoKPAims. 
ElUKiviE  or  Rahboas^  Isaye  to  sue^  when  necessary,  816. 
liability  of,  for  acts  and  neglect  of  his  servants,  316. 
liability  o^  for  injuries  suffered  from  negligent  operation  of  the  trnd, 

816. 
liability  of  railroad  while  he  ii  operating  ii^  813,  316. 
possession  ol^  must  be  exclusive  to  relieve  railroad  from  liability,  814. 
statutee  imposing  liability  on  railroad  while  in  the  hands  of^  314. 


SlUB,  parol  evidence  to  show  guaranty  or  warranty,  108. 

evidence  to  show  kind  of  property  add,  198. 
ftLSZpnio-OAB  Ck>icFANii8,  applicant  for  berth  in,  must  have  railroad  Uokslb  8iL 

are  not  responsible  as  insurers  nor  as  common  carriers^  84. 

eare  of  passenger's  property,  36. 

eare  which  must  exercise,  34,  36. 

duty  not  to  unJQstly  discriminate  between  persona^  8iL 

duty  to  furnish  safe  and  comfortable  cars,  34. 

daty  to  guard  and  watch  property,  35,  36. 


Indxx  to  thb  NoTxa  928 

#LiiR!ii0-CAB  Cc(MFAmmtt  duty  to  pennit  piwtogen  to  SpMj  oooapj  Mftta 
and  berths  86. 

dnty  to  preaenre  order  and  deoonmit  8S» 

du^  to  sapply  berths  to  all  applioantib  85*. 

implied  ooniract  of»  34. 

limbility  for  injnriet  to  paieenger,  86. 

Uebility  for  lost  property,  8S. 

railroad  company's  liability  for  loss  of  property  by  negleot  of  aerraati 
of,  86. 

aervanta  of,  liability  for  their  aota  and  negleotBi  86. 
Bheuww^e  Desd^  deaoiiption  of  landa  in,  459. 
BuBBOOATiON  of  Tolnntoers  or  strangers,  85. 

TiLBOBAPH  CoMPANiBS,  limiting  liability  of  by  eontnel^  90QL 
TKVwrEM,  power  of,  when  may  be  delegated,  62. 

Wabbavtt,  parol  endanoe  of  warranty  of  quantity  of  bad  ooaTtya^  IM. 

parol  eridenoe  of,  where  there  is  a  deed,  IM. 

parol  eridenoe  of,  where  there  is  a  written  oontnMl  of  aals^  Mk 

parol  oTidenoe  to  add  oorenants  of  to  deed,  IM. 
Will,  oonTorsion  of  personalty  into  realty  by,  141. 

ooQTersion  of  realty  into  personalty  by,  141. 
Wmnaa,  aooomplioe,  oorroboration  of,  and  when  aaaaHMryi  HVt 

sailing  attenttea  el  to  prsiTistts  stetamsati,  871^ 


INDEX. 


ADVEBSB  FOSSESSIOH. 

I.  NATumi  ow,  TO  Sr  nr  OraBAxioif  Btatvtm  of  LooTATBKn.  —  Om 
who  mUb  a  lot  to  be  used  aa  city  property,  whioh  at  the  tune  ie  ladoeed 
In  a  field,  cannot  Buccesafnlly  eet  np  the  itatate  of  limitatioM  agauLit 
the  grantee  merely  because  the  latter  f  aila  to  take  aotoal  pneaeewon,  and 
permits  it  to  remain  in  the  original  indosnre.  To  make  the  plea  of  limi- 
tation effectoal'  in  snoh  case,  the  vendor  mnst  show  aome  notoriona  act  of 
ownership  over  the  property  distinoUy  hostile  to  the  olaim  of  the  gran- 
tee.   Evan$  r.  Tempkton,  71. 

S.  In.  —To  Rekdxb  Posszasioif  Advebse,  it  must  not  only  be  aotoal,  but 
alao  risible,  continaons,  notoriona,  distinct,  and  hoatile,  and  ci  aneh  a 
oharacter  as  to  indicate  unmistakably  an  assertion  of  daini  of  exdlnsiTe 
ownership  in  the  occupant.    TcL 

t.  IupBOTXMEirrs  —  Nones.  —  The  mere  fact  that  one  takea  poaaesaion  of 
land  with  the  owner'a  oonaent,  makea  a  few  improvementa  thereon, 
and  then  entera  into  an  agreement  for  the  pnrchaae  of  the  legal  title, 
does  not  constitute  that  open,  notorious,  unequiTocal,  and  ezduaiTe  poa- 
aeaaion  under  an  apparent  claim  of  owneraHp  which  ia  notice  to  a  bona 
fdt  purchaaer  of  the  legal  titie^  who  goea  into  aotoal  pnaaaaaion,  and 
makea  other  and  permanent  improvementa;  and  if  aoch  agreement  ta  not 
acknowledged,  filing  it  for  record  doea  not  impart  notice.  Ban^ord  r, 
Week$,  748. 

4.  P088B8810N  ov  Vnn>n  ov  Lafd  uitoeb  Tetli  Bokd  13  PBisuiiFnvBLT 
Adtmbsb  from  the  time  he  paya  the  purchaae-money,  and  although  the 
bond  was  executed  by  one  having  no  titie  or  authority  to  convey,  and 
waa  not  recovered,  it  maybe  good  as  color  of  titie  to  ahow  the  character 
and  extent  of  the  poeaearion  aaaerted.     Woodt  v.  MofdavaQo  Co.,  394. 

4.  Actual  Oocupation  akd  iMFBovxmirr  ov  Fobtign  ov  Teact  ov  Lakd,  by 
one  who  entera  thereon  with  a  deed  or  color  of  titie  to  it,  will  usually  be 
construed  as  a  possession  of  the  whole,  co-extensive  with  the  boundaries 
described  in  the  written  instrument  under  which  he  claims  title,  if  there 
be  no  antagonistic  possession,  and  especially  where  he  makes  a  notorious 
claim  to  the  whole  by  any  acts  suitably  asserting  his  claim  of  ownership. 
Id. 

€.  Whsbi  Vekdob  CoirvsTB  Two  Sepabatb  and  Distinot  Tracts  ov  Land, 
to  only  one  of  which  he  has  titie,  an  entry  upon  and  occupation  of  that 
tract  by  the  vendee  will  not,  of  itself,  operate  aa  a  disseisin  of  the  owner 
of  the  other  tract  to  which  the  vendor  had  no  titie.  Tet,  in  such  case, 
the  constructive  possession  of  the  vendee  or  occupant  may  become  ad- 
Terse  by  acts  of  dominion  or  ownership  properly  asserted  over  the  other 
tract,  in  the  absence  of  any  actual  possession  by  the  true  owner.     Id. 

925 
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T.  To  Cbmnrnm  Ai>Tn«  Poasiasioii,  th«  um  nuhde  of  Um  land 

raited  toita  natoreb  adaptability,  and  locality.  AH  that  tho  Iaw  loqoiMO^ 
111  that  tho  pnaaaawfin,  or  rather  the  aeti  of  doniinioQ  by  wfaieh  it  ie 
•ooght  to  be  proTod,  shall  be  of  each  a  character  as  may  be  reaeonablj 
expected  to  inlorm  the  true  owner  of  the  fact  of  poaaeanon  and  adi 
daim  of  title.    Id. 

t,  QuiCTioir  ov  Adteba  Poflnsnoif  n  iob  tbb  Juxt,  in  view  of  all  the 
denoe^  and  it  it  error  to  withdraw  it  from  theb  oonaideratioa.    Id, 

See  EiflMCPf TB;  GsAim. 

AFFIDAVITS. 

It  is  SuffiuuHT  CoMniAVGB  WITH  Statdtdkt  PsoTUKni  that  aU  affid»> 
Titi  «ahall  be  in  writing,  and  aigned  by  the  party  mafcing  the  aama^"^ 
that  the  aignatnre  of  the  affiant,  inatead  of  being  affixed  below  the  bodj 
of  the  affidavit^  and  abore  the  jnrati  appeaia  below  the  official  aignatuw 
ofthenotary.    Kohmr.  Waaker^iS, 

See  ATTAomnim^  1. 

AGSKCT. 

L  Wnrntir  Aumnnrr,  whev  Kmusabt.  ^Uadar  Alabama  atatnta  of 
franda  (Ck)de  of  187^  aeo.  2145),  no  kgal  title  to  landa  will  paaa  by  or 
imder  a  oontraot  made  with  an  agents  nnleaa  the  agent  haa  "a  wiilten 
anthority.**    Alabama  O.  8.  R.  S.  Co.  r.  8<mtkSN.  H.  B.  Co.,  401. 

f,  AiABOcaH  AocRT  OF  OoKvoiUTioii  GAV  CoKTxr  Ko  Lboal  Txiui  to 
Lahd  nnleaa  hia  anthcrity  la  in  writings  yet  the  direotora  or  goreniing 
body  may  ao  act  aa  to  estop  themaelTea  from  denying  the  eTintence  of 
such  written  authority,  and  thna  create  an  equitable  eatoppel  m  paia;  aa» 
where  the  agent  acted  openly  and  notoriooaly,  and  the  ooiporatian  for 
a  long  time  acqmeaced  in  hia  acta.    Id. 

it  AvTHOBiTT  TO  AoKVT  TO  Sxix  Lahb  for  ono  half  eaah,  and  the  other 
half  ** payable  on  or  before  one  year,**  anthoriaea  a  aale  for  one  half  caah, 
and  the  other  half  "  payable  in  one  year,"  and  the  principal  ia  bound 
thereby.  In  either  case  the  Tondor  would  be  entitled  to  demand  pay- 
ment in  one  year,  and  not  before.    DeaUn  ▼.  Underwood,  827. 

i.  AasNT  Afthobizid  bt  Pbivgipal  to  Sell  Latrb'b  Lahp  fob  Spki- 
niD  Net  Sum,  and  to  reoeiTo  for  his  aervioes  all  aboTe  that  aom  for 
which  he  might  sell,  is  bound  to  disclose  to  his  principal  a  fact  in  the 
condition  of  the  land  increasing  its  value  which  he  afterwarda  leama». 
and  of  which  his  principal  was  ignorant  when  he  fixed  the  price;  and  & 
aale  by  him  on  the  basis  of  the  sum  fixed,  without  giving  such  informa- 
tion, ii  a  fraud.  And  the  purchaser  being  cognizant  of  the  fraud,  the 
principal,  in  order  to  rescind  the  sale,  need  tender  a  return  of  only  what 
he  received,  and  need  not  include  in  the  tender  what  the  agent  received 
and  retained.    HagaoMytr  v.  Jliarha,  90S. 

0w  Rathigation  of  Comtbaot  Entxrxd  into  bt  Pkbsoh  Aociho  ab  Aoxm; 
but  without  Authobitt  so  to  Do,  made  by  the  peraon  for  whom  h» 
aasumed  to  act  aa  principal,  cannot  validate  the  contract  so  aa  to  bind 
the  other  contracting  party  without  his  assent.  AUee  v.  Barthohmeuf,  103. 

f.  Tbbbb  can  bb  No  Ratification  of  Fobgkd  Promissobt  Notb  which  can 
be  held  binding  upon  person  whose  name  was  forged,  in  the  abeence  of^ 
an  estoppel  tit  pab,  or  without  a  new  oonsideration  for  the  promise 
Bemy  v.  Heeb,  613. 
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y.  fUmnuTiON.  —  If  Ons  Who  Assumes  to  Act  as  Agent  Signs  Another 
Party's  Name  under  pretense  or  color  of  anthority,  ratification,  nnder- 
standingly,  either  by  an  express  promise  to  pay  or  by  accepting  a  chat- 
tel mortgage  as  indemnity,  would  be  equivalent  to  previous  authority. 
Id. 

8.  RATmcATiON  Which  the  Law  Interdicts  Relates  Onlt  to  Such  A0I» 

as  clearly  appear  to  have  been  done  in  violation  of  a  criminal  statute^ 
the  motive  of  the  ratifying  party  being  presumably  the  concealment  of 
the  crime  or  the  suppression  of  its  prosecution.     I(L 

9.  Unauthorized  Signature  to  Note.  —  Where  the  Act  IIatified  is  ov  an 

AicBiGUOUS  Character,  and  may  as  well  be  attributed  to  a  mistaken 
assumption  of  authority  as  to  a  purpose  to  commit  a  crime,  public  policy 
does  not  forbid  the  adoption  or  ratification  of  the  act;  nor  can  it  be  said 
to  be  without  consideration  where  indemnity  has  been  accepted.    Id, 

10.  Declarations  ov  an  Agent  are  Admissible  against  his  Frinoifal 
if  the  latter  has  designated  the  former  as  a  person  who  could  be  trusted^ 
and  through  whom  reports  would  be  made,  and  the  declarations  m  part 
of  a  report  made  by  him.     BarUy  v.  Copdandt  413. 

See  Pabtnsrship,  4;  Tklbobaths;  TRUBOi 

ANIBIALS. 
See  Common  Carriers. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Onms  Frotibione  ov  Minnesota  Statute^  Laws  qv  1881,  Chapter  148^ 
BsLAToro  to  assignments  for  benefit  of  creditor^  an  assignee  may  avoid 
transfen  and  chattel  mortgages  of  the  assignor,  which  the  latter's  oredi* 
tors  ooald  avoid.    Merrili  v.  Se$akr,  822. 

See  BaNXRUPTOT  and  iNSOLYXNOTy  Ip  2, 

ASSUMPSIT. 

BoRDBN  OF  FitooF.— Where  Monet  is  Delivered  st  One  Pbrsoip 
TO  AN0KHER9  WITHOUT  Consideration,  to  be  applied  to  the  usa 
of  a  third  person,  the  order  to  apply  may  be  countermanded  by  the 
depositor  at  any  time  before  the  money  has  been  appropriated  to  the 
uses  intended,  and  in  an  action  by  him  for  the  money,  the  burden  ia 
on  the  defendant  to  show  that  he  had  applied  it  as  directed.  ThiueaU  ▼» 
MeOvUought  391. 

ATTACHMENT  AND  GARNISHMENT. 

1.  FRAonoB.  —  Attachment  Proceedinos  may  Properlt  re  Quasheiv 
WHERE  Affidavit  fails  to  show,  as  required  by  statute,  that  the  prop- 
erty sought  to  be  reached  was  subject  to  execution.    Blair  v.  Smith,  593. 

SL  Practice — Amending  Returns. — Liberal  discretion  is  reposed  in 
the  court  upon  due  notice  to  parties  adversely  interested  to  amend 
returns  on  process.  A  sheriff's  return  may  be  amended  after  as  well 
as  before  his  term  of  office  has  expired;  nor  is  it  a  valid  objection  to 
SQch  amendment  that  an  action  based  on  the  return  is  pending  against  the 
sheriff;  and  such  return  may  also  be  amended,  although  judgment  has 
been  rendered  in  the  action,  and  nearly  fifteen  months  have  elapsed  sine* 
the  return  was  made.     Jcffrhn  v.  nudloff,  654. 


1.  It  £•  not  reqiiiiite  to  the  TBliditj  of  a  levy  of  ettacfameat  on  ro^ 
«tete  tint  tiie  officer  ahould  go  Qpoa  the  land,  or  into  it*  Ticmitj, 
in  making  the  levy.  The  lien  aoqnired  npon  property  attached  dates 
from  the  time  the  officer  indoraes  the  levy  on  the  writ;  and  witlMmt 
inch  indoraement  the  levy  is  invalid,  whatever  other  acta  may  have 
been  performed  by  the  officer  in  making  it.     JHordan  v.  Brkton,  87. 

4.  Lbvt  vndbr  Wbit  ov  Attachmkiit  is  kot  Von>  as  AOAimrr  Crxdi- 

TOR  Claikino  nnder  a  junior  attachment^  beoaoae  of  an  inaafficieat 
deacription  of  the  property,  the  deacription  given  at  the  time  the  levy 
was  indoraed  npon  the  writ  and  aigned  by  the  officer  being,  '*a]ao 
•torehonae  and  lots,"  it  being  conclusively  ahown  that  the  attorney  for 
the  junior  attaching  creditor  well  knew  what  property  waa  intended 
to  be,  and  actually  was,  levied  on.    Id, 

ftk  LixM  ov  Attachmekt  is  hot  FoBVxmD  BT  Dklat  dt  Rbtdbsiho 
Writ,  which  was  issued  in  February,  1882;  and  returned  in  January, 
1883^  it  appearing  that  the  attomeya  for  the  attaching  creditor  used  due 
diligence  and  made  repeated  efforts  to  procure  the  return  of  the  writ  Id, 

%,  Ordxb  Disohaboino  Garnisheb  on  ExxcunoN  is  not  a  Bar  to  an  action 
upon  the  judgment,  whereby  it  is  sought  to  reach  real  estate,  the  title 
to  which  is  in  the  garnishee,  to  whom  it  is  alleged  to  have  been  con- 
veyed in  fraud  of  creditors.  A  garnishment  proceeding  under  the  Iowa 
Code,  sections  2986  and  2988,  is  entirely  distinct  from  and  does  not  in- 
volve the  same  question  aa  such  action  on  the  judgment,  nor  is  it  in- 
tended to  reach  real  estate,  or  to  warrant  a  money  judgment  for  its  value. 
Boifle  V.  2£aroifi£fft  ^7. 

ATTOBKETS  AT  LAW. 

!•  Cravgino  ov  8n>x8  bt  an  Aitornbt  at  Law  Who  has  Bxfrbkntkb 
Onx  ov  thx  Litxoantb  at  a  former  trial  of  the  cause  ought  not  to  be  per- 
mitted by  the  court;  and  if  permitted,  this  is  an  irregularity  on  aoooonft 
of  which  a  new  trial  ahould  be  granted.  Weideland  v.  Tuolumne  W.  Co,, 
445. 

t.  Failurb  ov  Clixnt  to  Pat  his  Attornxt  for  Servicxs  Rendered  in 
THE  Casb  wiU  not  justify  the  latter  in  appearing  at  eubsequent  atagea  of 
the  cauae  as  attorney  for  the  adverae  party.    Id, 

%.  AxTORNST  AS  SuRETT.  —  Ruu  ov  CouRT  IN  Tezas,  providing  that  "no 
attorney  or  other  officer  of  the  court  ahall  be  surety  in  any  cause  pending 
in  court»  except  nnder  special  leave  of  the  court,**  ia  merely  directory; 
and  if  such  officer  or  attorney  become  a  surety  in  contravention  of  the 
rule.  Ids  act  is  neither  void  nor  voidable.  The  purpose  of  the  regulation 
is  sufficiently  accomplished  by  punishing  the  offmder  for  contempt  of 
courts  without  holding  the  bond  a  nullity.    Kofm  v.  Waaher  28. 

BANKRUPTCY  AND  INSOLVENCY. 

i.  Assignment  of  Pbopertt,  Made  Pursuant  to  a  Bankruft  Act,  the 
assignee  being  in  effect  an  officer  of  the  court,  and  the  assigned  prop- 
erty being  in  custodia  lejis,  and  administered  by  and  under  direction  of 
the  court,  lias  no  extraterritorial  effect  so  as  to  defeat  an  attachment 
levied  upon  property  in  another  state,  under  the  laws  of  that  state,  by 
a  creditor  of  the  assignor.     McClure  v.  Campbell,  220. 

5.  Conflict  of  Laws. —  Assionment  by  Debtor  havtno  Pbopertt  tn  Both 

Wisconsin  and  Minnesota,  made  under  the  insolvent  law  of  the  latter 
itate,  does  not  affect  property  of  the  assignor  situated  in  Wisconsin.    Id, 
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3.   DiSCBABGB  IN  INSOLVENOT  OR  BaNKRUFTCT,   IT  HOT  PLEABED,  U  Waived. 

If  pleaded,  but  diBregarded  by  the  Gonrt,  aad  jndgment  entered  against 
the  insolvent,  it  is  conclusive  of  his  liability  while  it  remains  in  ibroe^ 
although  the  debt  on  which  it  was  founded  may  have  existed  before  the 
petition  in  insolvency  or  bankruptcy  was  filed.    Waggle  v.  Worthg,  440. 

BANES  AND  BANKING. 

1.  TstTBTS  —  TRANSAcnoN  Creatikg  Rblation  ov  Truster  and  Cbbtui 
quit  Trust.  — In  the  course  of  dealings  between  a  New  York  and  Texas 
bank,  the  former  was  in  the  habit  of  discounting  notes  for,  and  of 
forwarding  them,  on  maturity,  to  the  latter,  "for  collection  and  re- 
turn," with  the  understanding  that  the  proceeds  of  such  discount  notes 
should  be  preserved  by  the  Texas  b^k  as  the  pniperty  of  the  New 
York  bank,  and  returned  to  it  as  such.  The  Texas  bank,  having 
received  notes  from  its  New  York  bank  correspondent  "for  collection 
and  return  of  proceeds,"  would  become,  as  to  snch  collections^  when 
made  by  it,  a  trustee  for  the  New  York  bank,  and  its  duty  would  be  to 
remit  the  proceeds  of  the  notes  to  the  latter.  The  relation  oreated  by 
the  transaction  is  that  of  trustee  and  euM  gme  tnut,  and  not  that  oi 
debtor  and  creditor.    ContmetUcU  NaL  Bank  v.  Weemt^  86. 

"Sl  Ik  Suob  Case  Trust  Fund  is  not  Divested  ov  its  Chabaoiir  as 
Such  by  being  placed  by  the  collecting  bank  in  its  vaults^  and  there 
mingled  with  its  other  moneys;  and  the  collecting  bank  thensfter  be- 
coming insolvent,  the  trust  would  attach  to  whatever  money  remained 
in  the  bank  vaults  when  the  receiver  was  i^pointed.    Id. 

t.  Banker  bas  No  Lien  upon  Funds  in  his  Hands  ior  Indebtedness  of  a 
eostomer,  in  the  absence  of  a  contract  for  that  purpose^  either  express 
or  implied.  And  where  notes  are  sent  to  a  bank  for  discoont,  the  pro- 
ceeds to  be  placed  to  the  credit  of  its  oorrespondenti  and  the  bank  refuses 
to  discount  the  paper,  but  pays  drafts  drawn  by  its  coneepondent  in 
the  belief  that  the  paper  had  been  discounted,  it  has  no  lien  upon  the 
paper  for  its  reimbursement.  In  settling  with  a  receiver  of  its  corre- 
spondent in  such  case,  the  bank  is  properly  chargeable  with  the  moneys 
collected  upon  the  paper,  and  with  the  value  of  so  much  of  it  as  re- 
mained unpaid,  to  be  set  o£f  by  the  amount  of  the  drafts  drawn  upon  it 
by  its  correspondent  after  the  notes  were  forwarded  for  discount.    Jd. 

4.  It  IS  DuTT  07  Depositor  to  Enow  whether  his  Acxx)unt  with  Bans 

is  Correct  or  not,  and  promptly  to  report  a  forgery  when  detected; 
and  if  he  negligently  fails  to  make  the  examination  and  consequeut  dis- 
ooveiy  when  he  could  have  done  so,  it  is  as  ii  he  had  expressly  admitted 
the  genuineness  of  the  checks,  and  he  will  not  be  permitted  to  deny  the 
fact,  provided  the  bank  be  prejudiced  by  the  failure.  Weinstein  v.  Nat, 
Bank,2Z, 

5.  Bank  is  not   Liable  to  Depositor   for   Monet   Paid  on  Forged 

Checks,  where,  by  reason  of  the  depositor's  negligence  and  delay  in  ea- 
amining  his  account  and  reporting  the  forgeries,  the  bank  loses  the 
opportunity  of  recovering  the  money  which  it  would  have  had  if  the 
discovery  and  report  had  been  made  in  a  reasonable  time.  Id. 
4.  Pleading  and  Practice  —  Plea  ot  Estoppel.  —  In  a  suit  by  a  depositor 
against  a  bank  to  recover  an  amount  paid  by  the  bank  on  forged  checks 
drawn  in  the  depositor's  name,  a  plea  alleging  that  the  plaintiff,  having 
received  his  pass-book  and  checks,  and  having  failed  to  detect  and  de- 
nounce the  forgeries  within  a  reasonable  time,  was  thereby  estopped  from 
▲m.  St.  Bar.,  Vol.  V.— 59 


030  Index. 

qaestiomng  the  eorrectQea  of  the  aoconnti  It  bad,  inumnch  as  it  itila  ti> 
allege  or  show  any  injury  or  lose  to  the  defendant  occasioned  by  or  re- 
sulting from  such  delay.  Id, 
7«  In  Action  against  Bank  to  Recover  Amount  Paid  on  Foegsd 
Chxcks,  a  plea  by  way  of  estoppel,  averring  Uiat  by  reason  of  '*  the  neg- 
ligence and  failure  '*  of  the  plaintiff  to  examine  the  account  and  report 
■ay  errors  or  forgeries  therein,  the  defendant  was  "  debarred  the  right 
and  opportunity  of  protecting  itself,"  is  good  on  general  demurrer.  But 
a  special  exception  on  account  of  vagueness  and  generality,  if  filed,  should 
be  sustained.     Id. 

BANKS  AND  BANKING. 

L  Detsndant  Wno  would  Avail  Himself  of  Defense  of  Pubchaskb  fob. 
Value  without  notice  must  put  it  in  issue  by  his  pleadings;  otherwise 
the  court  cannot  consider  and  allow  it,  although  the  evidence  may  show 
that  he  could  have  maintained  that  defense  had  he  set  it  up  by  his  plea». 
or  by  his  answer.     Rortr  Iron  Co.  v.  Troui^  2S5. 

%  Defendant  Claiming  to  be  Purchaser  for  Value  without  Nonas 
MUST  Expressly  Dent  Notice  in  his  plea  or  answer,  though  it  is  not 
charged  in  the  bilL    Id. 

%,  Whatever  Puts  Purchaser  on  Inquirt  is  Equivaucnt  to  Noncx. 
And  possession  of  the  property  by  a  person  other  than  the  vendor  i» 
sufficient  to  put  a  purchaser  on  inquiry,  and  to  affect  him  with  knowl- 
edge of  the  claims  of  the  possessor.    Id. 

4.  Purchaser  Who  Buys  in  Ignorance  of  Prior  Unrecorded  Dxid^ 
not  having  paid  the  purchase-money  in  fuU,  is  not  a  bona  JUU  pnrofaasttry 
and  can  claim  no  equity  arising  from  the  alleged  negligence  of  the 
prior  purchaser  in  failing,  after  the  destruction  of  his  deed  and  the 
noords  of  the  oonnty,  to  have  his  title  established  and  his  ecmveyanee 
■gidn  recorded.    Bvans  v.  Templekm,  71. 

BONDS. 

L  OmciAL  Bonds.  — Where  a  bond  is  delivered  to  third  persons,  whoafter* 
wards  deliver  it  to  the  obligee,  and  such  bond  is  not  depoeitad  as  an 
eacrow,  it  cannot  be  avoided  by  the  aureties  upon  the  ground  that  they 
signed  the  bond  upon  the  condition  that  it  should  not  be  delivered 
unless  it  should  be  executed  by  other  persons,  who  did  not  execute  it^ 
and  that  the  ownership  of  more  property  should  be  qualified  to^  which 
was  not  done,  when  it  appears  that  the  obligee  had  no  notice  of  such 
conditions,  and  there  is  nothing  in  the  bond  or  the  manner  of  its  ezeca- 
tion  to  put  him  on  inquiry,  and  also  that  he  has  been  induced  upon  the 
faith  of  auch  bond  to  act  to  his  own  prejudice;  nor  is  there  enough  in 
the  fact  that  it  did  not  appear  on  the  face  of  the  bond  that  the  sureties 
had  qualified  to  the  ownership  of  sufficient  property  to  afford  any  war- 
rant for  the  inference  that  the  agreement  alleged  had  been  made,  nor  is 
the  bond  invalid  on  that  account:  Iowa  Code,  sec.  688.  Taylor  Co.  v. 
King,  666. 

t>  If  Municipal  Bonds  are  Issued  without  Ant  Authority,  there  can  be 
no  Umafidt  holding  of  them,  nor  can  there  be  any  estoppel  or  ratifica- 
tion which  will  preclude  the  municipality  or  its  officers  from  denying, 
their  validity.  Hence  the  action  of  the  board  of  supervisors  (when  they^ 
are  county  bonds)  ordering  them  to  be  redeemed  is  of  no  consequenoeu 
/A 
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t,  MVHICIPAL  BOITBS  ISSUEB  IN  EzCESS  OV  THB  KlTHBSll  Ain>  AmOTJUT  aQ« 

tborued  by  law  are  void.    Suiro  r,  PettU,  442. 
Sea  OoBPOBATiONS^  4,  5;  Guardian  and  Wabd,  2,  3;  Sitbetiib. 

B0X7KDAEIES. 

1.  RiYXB  A3  A  BouNpABT  BETWEEN  STATES.  —  If  a  rlver  13  declared  hj 
statute  or  other  law  to  be  the  boundary  between  states,  the  river,  "  aa 
it  runs,  continnes  to  be  the  bonndary,"  although  it  may  change  imp^ 
ceptibly  from  natural  causes.  But  if  the  river  suddenly  changes  ita 
course  or  deserts  its  natural  channel,  the  boundary  remains  where  it  waa 
before,  in  the  middle  of  the  deserted  river-bed.  BuUerwUk  v.  St.  LauU 
B,  Co,,  545. 

%  Where  a  River  is  a  Boundary  between  States,  It  is  thb  Main  ob 
Permanent  Eiver  which  constitutes  the  boundary,  and  not  that  pari 
which  flows  in  seasons  of  high  water  and  is  dry  at  other  times.    Id* 

8.  Phrases  "Middle  ov  the  Biver"  and  " Middle  ov the  Main  Chan* 
NEL,**  when  employed  to  designate  the  boundary  between  states,  both 
aignify  the  mean  center  line  of  the  main  channel, — or,  as  it  is  iDor» 
frequently  expressed,  the  *'  thread  of  the  stream."    Id. 

4,  Thb  "Channel"  is  the  Bed  ov  a  Stream  ov  Water,  espeoially th# 
deeper  part  of  a  river  or  bay  where  the  main  current  flows.  Whea 
employed  in  treating  of  subjects  connected  with  the  navigation  of  river^ 
it  indicates  the  line  of  deep  water  which  vessels  follow,  —  the  spao^ 
within  which  vessels  may  and  tisually  do  pass.    Id* 

0.  Thb  Boundart  between  thb  States  or  Illinois  and  Missoubi  is  th« 

thread  of  the  main  stream  of  the  Mississippi  River.  Id, 
6w  Where  a  Kayioablb  River  Forms  thb  Boundary  Linb  between  Statbs^ 
Both  are  Presumed  to  hayb  thb  Free  Usb  ob  It,  and  the  Dtvidxno 
Linb  will  Run  in  the  Middle  ob  thb  Channel,  unless  the  contrary 
Is  shown  by  long  occupancy  or  agreement  of  parties.  Each  state  holds 
to  the  center  thread  of  the  main  channel  or  current  along  which  vessels 
in  the  carrying  trade  pass,  —  that  is,  to  the  channel  of  commeroe^  not 
the  shallow  water  of  the  stream,  which,  at  some  seasons  of  the  year,  may 
be  impossible  of  navigation.    Id, 

BUILDINO  AND  LOAN  ASSOCIATIOKa 

1.  Buildino  Association  cannot  Dissolve  Itself  bt  its  Own  Resolution 

without  the  consent  of  all  the  share-holders,  where  the  articles  of  asso- 
ciation do  not  authorize  the  corporation  to  close  its  existence  short  of 
eight  years  unless  all  stock  is  redeemed  at  its  value,  and  that  period  has 
not  elapsed  nor  the  stock  been  all  redeemed.  Barton  v.  EnUrjtriM  tie, 
Co.,  608. 

2.  Rbgbivbr  of  Buildino  Association  will  not  be  Appointed  where  there 

are  no  assets  to  be  distributed,  and  where  all  the  share-holders  agreed  that 
advancements  of  money  made  to  members,  where  they  took  the  sama 
and  paid  all  dnes  and  interest,  should  be  theirs  absolutely,  and  if  they 
agreed  to  take  the  money  advanced  to  them  in  full  for  their  stock,  they 
should  not  be  required  to  pay  back  money  advanced,  than  mortgages 
taken  for  money  so  advanced  cannot  be  enforced,  and  there  are  no  aa> 
to  be  distributed.    Jd, 

BURGLARY. 
See  Criminal  Law,  1^ 
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CHATTEL '  MORTO AOB. 
Sm  Mobtqaob. 

COMMON  CARRIERS. 

1.  Instruction  that  Duty  of  Common  Carrieb  to  ns  PAMKinu 

QUIRED  it  '*to  exercise  the  utmost  care,  skill,  and  Ti^ilaiioe  to  ourj 
plaintiff  safely,  and  to  protect  him  against  any  and  all  danger,  fron 
whatever  source  arising,  so  far  as  the  same  could,  by  the  ezerdaa  of 
such  a  degree  of  care  and  vigilance,  have  been  reasonably  seen  and  pre- 
vented, "  was  held  to  state  the  law  with  sufficient  aoconycy,  under  the 
circumstances  of  the  case  on  trial.     Chicago  etc  JL  J2.  Ok  t.  PiJUbmf^ 

4S3. 
"t.  Carrier  of  pAfMBNGCRs  is  kot  an  Insurer  of  thzb  Absoluts  SAnrr. 

Its  liability  is  limited  by  care  and  diligence.     Id, 

.  2.  Degree  op  Care  Which  Oomimn  Carrier  of  Pasbenodb  must  Obskbtv 

FOR  THEIR  Safety  is  a  Question  of  Law.    ItL 

i.  Carrier  OF  Passengers  must  ExsMasETBE  Hiohbst  Reasonable  and 
Practicable  Skill,  Care,  and  Diliqencb  in  selecting  ani table  ma- 
chinery and  cars,  in  keeping  its  road  in  a  fit  and  ^rc^r  condition, 
both  as  to  manner  of  construction  and  materials  nsed,  in  using  all  appli- 
ances adopted  for  the  government  of  moving  trains,  and  in  employing 
and  retaining  competent  and  faithful  servants,    fd. 

^.  Carrier  of  Passengers  in  Guarding  Them  from  Dangers  not  Inci* 
dent  to  Ordinary  Travel  is  not  required  to  exhibit  as  high  a  degree 
of  care  and  skill  as  in  protecting  them  from  other  dangers.  The  canier 
must,  however,  omit  bo  care  to  diseover  and  prevent  danger  to  its  pas- 
sengers that  is  reasonable  and  practicable.     Id. 

6w  Dboreb  of  Care  Which  Carrier  of  Passengers  scust  Emtlot  nr 

DlSOOYERINO    AND   PREVENTING    DaNGER    NOT   InODBNT  TO  OrDINART 

Travel  varies  with  the  circumstances  of  each  particular  case.  In 
Biany  cases,  if  he  observes  such  ordinary  care  and  diligence  as  a  prudent 
man  would  for  his  personal  safety,  this  will  exonerate  him  from  lia- 
bility. In  other  oases,  it  is  the  duty  of  the  carrier  to  exercise  the  utmost 
care,  skill,  and  diligence  to  protect  his  passengers  from  danger  and 
injury,  so  far  as  the  same,  by  the  exercise  of  such  care,  skill,  and 
diligence,  could  have  been  reasonably  and  practicably  foreseen  and 
anticipated  in  time  to  prevent  injury,     fd. 

7.  Carriers  of  Passengers  must  in  No  Case  Expose  Them  to  Ettra- 
uazardous  Dangers  which  might  readily  be  discovered  or  anticipated 
by  all  reasonable,  practicable  care  and  diligence.     Id. 

t.  Carrier  of  Passengers  is  Answerable  for  Injuries  Inflicted  by  a 
Mob  on  One  of  his  Passengers,  when  such  mob  consisted  of  striking 
workmen  .enraged  against  non-union  men  employed  in  their  stead,  and 
the  existence  of  the  mob,  and  of  its  fierce,  lawless,  and  vindictive  spirit, 
was  well  known;  and  the  train  was  stopped  at  a  place  where  it  was  not 
required  by  law  to  stop,  and  non-union  men  were  there  taken  into  one 
of  the  cars,  wherein  a  passenger  was  subsequently  injured  during  an 
attack  by  the  strikers  on  the  non-union  men  so  admitted  therein.    Id. 

f  .  Carrier  of  Passenger  is  Chargeable  with  Negugknob  if  Hb  Stops 
HIS  Train  and  Passengers,  in  thb  Midst  of  a  Howling,  Revsngb- 
FUL,  Lawless  Mob,  to  take  on  persons  whom  the  mob  are  seeking  an 
opportunity  to  maltreat.    /J. 
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10.  SLIEPIKCKSAft  CqHPAVT  IS  BOUVD  TO  EXXRCISB  RXASOHABLB  CaKE  in 

guarding  panexigen  from  theft,  and  if  through  the  want  of  mch  care 
the  personal  effects  of  a  passenger,  such  as  he  might  reasonably  carr|r 
with  him,  are  stolen,  the  company  is  liable  therefor.  Pullman  Paiam 
Car  Co.  V.  Pollock,  31. 

11.  CoMPANT  Owning  and  Operating  Sleeping -gab  is  Still  PisaBN- 
GEB  Carrier,  and  is  liable  as  such,  notwithstanding  the  fact  that  th« 
main  compensation  for  the  passenger's  transportation  was  received  by 
the  railway  company,  to  whose  train  the  sleeping-car  was  attached.  IdL 

12.  Ip  Passenger  Retains  Exclusiyb  Custodt  op  his  Baggage,  Cab* 
BIER  IS  NOT  Responsible  for  its  loss,  unless  such  loss  results  from  tha 
carrier's  negligence,  and  the  failure  of  the  passenger  to  use  reasonable 
care  in  reference  to  it  will  defeat  his  right  to  recover.    TcL 

13.  Negligence — When  Stbeet-railwat  Cokpant  Undertakes  to  Cabbt 
Labob  Numbers  op  Peoplb  vastly  in  excess  of  the  seating  capacity  of 
its  cars,  and  permits  passengers  to  ride  on  tho  platforms  and  f oot-board» 
without  objection,  and  collects  fare  from  them,  and  stops  its  cars  when 
in  such  crowded  condition  that  no  seats  are  attainable,  and  permits  per- 
sons to  get  upon  them  and  to  be  carried  from  plaoe  to  place,  and  when 
fbo  ears  are  in  such  crowded  condition,  with  passengers  riding  on  the 
foot-boards,  runs  them  so  near  the  intersection  of  a  switch  with  tho 
main  track  that  they  cannot  pass  without  injury  to  the  passengexa^ 
tho  company  is  guilty  of  gross  negligence.     Topeha  0,  ffy  t.  Eigga^  754. 

\L  Stbxet-bailwatCompanixs  as  Cabbzbbb  ov  Passbhgxbs  abb  Bound  to 
BzBBCiSB  All  Posszblb  Skill,  Fobbsigbt,  and  Cabb  in  running  their 
ears,  so  that  passengers  may  not  be  exposed  to  danger  on  account  of  tho 
manner  in  which  the  cars  are  run,  and  soch  skill  and  care  indudo  tho 
oxercise  of  every  reasonable  precaution  to  prevent  injuries  to  passengers^ 
and  implies  that  there  shall  be  good  tracks^  safe  cars,  careful  manage- 
ment^ and  judicious  operation  in  every  respect  All  possible  fdreaigbt 
means  more  than  this;  it  means  anticipation  if  not  knowledge  that  the 
operation  of  street-cars  will  result  in  danger  to  passengers,  and  that 
there  must  be  some  action  with  reference  to  the  future,  a  provident  care 
to  guard  against  such  occurrences,  a  wise  foresight  and  prudent  provision 
that  will  avert  the  threatened  evil,  if  human  thought  or  action  can  do 
so.    Id, 

U.  Dbobkb  op  Cabb  to  be  Exercised  bt  Cabbiers  op  Passbnoebs.  —  The 
rule  requiring  highest  skill  and  care  in  carrying  passengers  applies  to 
its  full  extent,  not  only  to  steam-cars,  but  to  street-cars  and  other  vehicles 
drawn  by  horses,  the  difference  being  in  the  means  and  instrumentalities 
used,  to  prevent  accident  by  reason  of  the  mode  rather  than  to  the  de- 
gree in  which  the  preventive  means  are  to  be  employed.  To  each  mode 
of  conveyance  must  be  applied  the  greatest  degree  of  skill,  care,  and  fore- 
sight of  which  they  are  susceptible.    Id. 

16.  Negligence.  —  Invitation  to  a  Person  to  Ride  in  a  Dangerous  Placs^ 
given  by  the  servants  of  a  railway  company,  may  render  his  apparent 
want  of  care  in  riding  in  such  place  the  negligence  of  the  carrier.  He 
had  a  right  to  assume  that  its  servants  knew  what  was  safe,  provided 
the  act  which  he  did  on  their  advice  did  not  involve  a  reckless  expos- 
ure of  himself,  and  was  not  one  which  no  man  of  ordinary  prudence 
would  do.     Lake  Sliore  etc.  R.  R.  Co.  v.  Brown,  510. 

17.  Where  One  is  Put  in  a  Place  of  Peril  by  the  Invitation  op  the 
Servants  o?  a  Railway  Company,  the  law  requires  them  to  exercise 
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a  degree  of  em  oomeponding  to  ihe  daoger  to  wliidi  thejlisre  eipoeed 
him.  If  they  are  aboat  to  make  "a  miming  twiteh,"  or  do  any  other 
act  fraught  with  special  peril  to  him,  they  most  adTiae  him  of  the  im- 
pending danger,  and  give  him  en  opportunity  to  guard  iiptinet  or  eecape 
from  it.    Id, 

18.  Though  a  Railwat  Cah  n  not  Ofebaxid  iob  thx  PuBPon  cmt  Cauct- 
nro  PABaBNOUtfl,  yet  if  a  person  tskes  puMage  therein  by  the  inritatiim 
of  tenrante  in  charge  thereof,  they  thereupon  beoome  bound  to  operalo 
the  train  in  such  manner  as  due  care  and  caution  would  suggest  for  his 
safety.    Td. 

19.  NoncB  ov  Pkiyatx  Rules  and  Eioulationb  of  a  R&ilwat  Gompant, 
prescribing  the  duties  and  powers  of  its  employees,  must  be  brought  home 
to  the  knowledge  of  persons  before  they  can  be  affected  thereby.    /dL 

20.  Shipper  on  Railwat  has  the  Right  to  Assume  that  persons  found  in 
charge  of  the  train  and  of  his  property  are  authorised  to  act  for  the  com- 
pany, and  he  is  not  bound  to  st^  and  inquire  as  to  the  extent  of  their 
authority.    Id. 

SI.  Custom  of  Allowing  Shippers  of  Livb-stook  to  Rids  upon  ENOiNEa^ 
and  upon  cars  containing  such  stock,  is  admissiblo  in  evidence  aa  tend- 
ing to  show  that  the  plaintiff,  who  was  such  a  shipper,  had  a  right  to  be 
so  carried,  and  that  the  servants  of  the  company  who  so  carried  him  did 
so  by  its  authority.    Id, 

22.  Fact  that  Injured  Railway  Passenger  might  have  Avoided  Danger 

BT  Pursuing  Another  and  Different  Mode  of  Travel  will  not  re- 
lieve the  company  from  liability  if  its  servants  invited  him  to  ride  on  its 
cars  in  a  position  of  danger,  and  exposed  him  to  injury  by  their  want  of 
care.    Id. 

23.  Passenger  Guilty  of  Sught  Kbgugencs  may,  NSVERTHBLEas,  Rbooveb 

for  a  personal  injury  resulting  from  the  gross  negligence  of  the  cairier. 
Id, 

24.  Carriers  of  Passengers.  —  Conduotdb's  Duty  dobs  not  Rbquibb  Him 
TO  Assist  Female  Passenger  to  alight  from  the  car  with  her  two  small 
children  when  she  reaches  her  destination.  The  conductor  is  required, 
after  having  at  a  proper  time  announced  the  station,  to  stop  the  train, 
and  hold  it  such  reasonable  time  as  will  permit  passengers  to  alight  in 
safety.  The  law  does  not  require  him  to  know  that  all  passengers  in- 
tending to  stop  at  the  station  have  alighted  in  safety.  Raben  v.  Central 
Iowa  IVy  Co.,  708. 

25.  Railroad  Company  may  Adopt  Regulation  that  Certain  Train  shall 
not  Stop  at  Designated  Stations  where  there  is  no  statutory  provision 
to  the  contrary.     Atchiaon  etc  R^y  Co.  v.  Oanta^  780. 

26.  Railroad  Passenger  must  Inform  Himself  whether  Tbain  Stops  at 
Station.  It  is  the  duty  of  a  person  about  to  take  passage  on  a  railroad 
train  to  inform  himself  when,  where,  and  how  he  can  go  or  stop  accord- 
ing to  the  regulations  of  the  company.    Id. 

27.  Duty  of  Passenger  to  Pay  Extra  Fare— Right  of  Conduotdb  to  Eject 
Passenger.  — Where,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, regulations  are  made  by  a  railroad  company  that  a  fast  passenger 
train  shall  only  make  certain  stoppages,  and  a  person  by  mistake  or 
wrongfully  takes  passage  thereon  for  a  station  where  the  train  does  not 
•top,  it  is  his  duty,  when  demand  is  made  therefor,  to  pay  the  extra  &re 
which  in  addition  to  the  sum  paid  for  his  ticket  would  have  'entitled  him 
to  ride  to  the  first  stopping-place  beyond,  and  if  he  refuses  to  do  this^ 
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tlie  oondnetar  has  the  right  to  stop  the  tndn  and  reqiiire  such  paneoger 
to  leave  it.    IcL 
S8.  Caabisbs  ov  P4assNOBSs — Patmxvt  ov  Eznu  Fabb^Damaoes.— 

Where  mistake  of  passenger  in  getting  on  train  which  did  not  stop  at  his 
station  ib  induced  by  the  company's  ticket  agents  and  he  is  compelled  to 
pay  extra  fare  to  first  place  of  stoppage,  snch  extra  fare  would  be  a 
proper  element  of  damages  in  addition  to  such  as  were  occasioned  by  the 
failure  to  take  him  to  the  station  to  which  he  was  going.  But  if  after 
boarding  the  train,  and  before  it  started,  correct  information  was  afforded 
him,  by  the  announcement  of  the  brakeman  or  otherwise,  such  as  a  rea* 
sonable  and  prudent  man  would  not  neglect,  he  could  not  thereafter  rely 
upon  the  incorrect  statements  of  the  agent.     Id. 

29.  Railboad  Passenger  kat  not  Assert  and  Maintain  bt  Fobob  hib 
Rights  to  Transportation  on  Train.  If  he  is  a  trespasser,  it  is  his 
duty  to  go  off  without  being  forced  to  do  so,  and  he  has  no  legal  right 
to  forcibly  resist  the  conductor's  rightful  efforts  to  eject  him.  If  he  is 
on  the  train  by  mistake  induced  by  an  agent  of  the  company,  it  is  not 
necessary  in  such  case  for  him  to  invite  force  to  be  exerted  by  the  con- 
ductor to  secure  his  rights,  —  certainly  not  to  increase  his  damages.    Id, 

80.  Railroad  Passenger  may  be  Ejected  from  Train  at  Place  Otheb 
than  Depot  or  station,  provided  care  is  taken  not  to  expose  his  person 
to  serious  injury  or  danger.  The  company  is  not  required  to  consider 
the  mere  convenience  of  the  wrong-doer.     Id, 

Zl,  Carriers  of  Passengers — Ejeotinq  Passenger  fbom  Train — Meas- 
ure OF  Damages.  — Where  passenger  resists  to  the  utmost  of  his  power 
and  ability  an  attempt  to  eject  him  from  the  train,  he  ought  not  to  com- 
plain of  the  force  used  if  there  was  no  intention  on  the  part  of  the  conduc- 
tor or  his  assistants  to  commit  unnecessary  injury,  even  if  his  resistance 
might  have  been  overcome  with  something  less  of  force  than  was  actually 
nsed.  But  if  such  passenger,  although  a  trespasser  upon  the  train,  re- 
ceived injuries  which  were  the  direct  and  necessary  result  of  willful, 
wanton,  or  malicious  acts  of  the  conductor  or  those  assisting  him,  he  is 
entitled  to  his  damages.    Id, 

t2.  Evidence  as  to  whether  Person  was  or  was  not  Aouustomxd  to  Usb 
Profane  and  Obscene  Lanouagb  is  incompetent  and  immaterial  upon 
question  whether  such  person  in  being  ejected  from  railroad  car  had  used 
such  language.     Id.    * 

S3.  CoNDCcroB  Represents  Company  onlt  as  to  his  Own  Train. — A  con- 
ductor in  the  line  of  his  duty  in  collecting  fare,  taking  up  tickets,  and 
in  giving  information  to  the  passengers  on  his  train,  represents  the  com- 
pany only  as  to  the  running  and  operation  of  his  own  train.    Id. 

84.  Ejection  from  Railroad  Train  with  Aid  of  Passengers  ~  Rbsponsi- 
bility  of  Company  thebefor.  —  It  is  not  necessary  that  conductor 
should  have  expressly  directed  passengers  to  aid  in  ejection,  but  if  such 
aid  was  rendered  by  passengers  with  the  permission  and  sanction  of  the 
conductor  or  the  train-men,  an  employment  might  rightfully  be  inferred, 
otherwise  where  the  passengers  were  mere  interlopers,  and  the  conductor- 
had  no  opportunity  to  interfere  with  their  actions.     Id, 

15.  Rule  of  Damages  for  Wrongful  Expulsion  from  Railroad  Train  is, 

that  passenger  may  recover  for  his  time,  inconvenience,  the  necessary 

expenses  to  which  he  is  subjected,  and  if  treated  with  violence  or  in  an 

insulting  manner,  for  the  injuries  to  his  person  and  feelings.     If  the  ex- 

j^ulsion  be  malicious,  or  through  negligence  which  is  gross  and  wanton. 
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Hkm  'esmnpltty  diwgwi  assy  be  awiided.    Sowtkrm  Jtjf  €bi  ▼.  tSmt 

M,  GiKBiBs  09  PAflBSKons  ^  Ticket  LnfiTnroLiABiLiTrioRBAooAai.-» 
Before  one  cm  be  bound  by  tbe  dedaratiflnB  in  a  ticket  for  transports* 
tion  on  a  passenger  tnun,  limiting  liability  for  baggage  cbecked  by  rea^ 
son  of  the  pnrehase  of  snch  ticket,  the  restrictions  or  limitations  eongkt 
to  be  made  mnst  be  known  to  the  pnrehaaer,  and  the  ticket  most  bav«> 
been  accepted  with  fnll  knowledge  of  the  restrictions  contained  thereiii* 
Kanms  C,  etc  Co,  ▼.  Sodebatigh^  715. 

17.  Common  Cabrikr  of  Litb-stock,  Wbat  CoHffnnrraa.  —Railroad  com* 
pany  engaged  in  transporting  liTe-stock  over  its  road,  and  acenstomed  to* 
fnmish  suitable  cars  tiieref or,  npon  reasonable  notice,  whenever  within 
its  power  to  do  so,  and  holding  itself  ont  to  the  pnblio  as  snch  carrier 
for  hire  npon  the  terms  and  conditions  prescribed  in  the  written  con- 
traets  wi^  shippers,  is  a  common  carrier  of  liTe-stock,  with  such  reetrio- 
turns  and  limitations  of  its  common-law  liability  as  arise  from  the 
iastinets,  habits,  propensities,  wants,  necessities,  vioesi,  or  looomotioa  of 
such  animals  nnder  snch  contracts  of  carriage.     A^m  r.  ChSeoffo,  S6i. 

n.  CoMMOV  Oarbxsr  or  hm-^nocK  ion  Hnts,  holding  itself  oat  to  tiiepab> 
lio  as  snch,  nnder  the  restrictions  and  limitations  named  in  its  contracta 
with  shippers,  is  Ixmnd  to  fnmish  suitable  can  for  snch  stock,  upon  rea- 
sonable notice,  whenever  it  ctn  do  so  with  reasonaUe  diligence,  withont 
jeopardizing  its  other  business  as  snch  common  carrier.    ItL 

10.  Bdxdsn  ov  Pboov  la  upon  Common  Cabbxkb  ov  Lirx-srocK  to  show  thai 
it  oould  not,  with  reasonable  diligence  end  without  jeopardising  ita 
other  business,  have  furnished  cars  for  the  transportatioii  <tf  snch  stock 
at  the  time  ordered  and  upon  the  notice  given.    Id, 

4/k  Common  Cakioeb  Owxs  8am«  Dxm  Rklatitblt  to  all  shippers  at  stationa 
of  the  same  busiuess  importance  as  to  supplying  cars^  and  no  station, 
mnch  less  any  one  shipper,  has  the  right  to  command  the  entire  resonrcea 
of  the  carrier  to  the  exclusion  of  other  stations  and  shippers,  but  the 
can  must  be  so  distributed  at  the  different  stations  as  may  be  in  propor- 
tion to  the  ordinary  business  requirements  at  the  time,  in  order  that 
shipments  may  be  made  with  reasonable  celerity.    Id. 

41.  Common  Caabixbs  or  Ltvb-stock — Dorr  to  Fubnibr  Cabs  on  Koticb. 
—Where  a  shipper  applies  to  a  carrier  of  live-stock  for  cars  to  be  fur- 
nished at  a  time  and  station  named,  the  carrier  mnst  inform  the  shipper 
within  a  reasonable  time,  if  practicable,  whether  it  is  unable  to  so  fnr-^ 
aish,  and  if  it  fails  to  give  snch  notice,  and  has  induced  the  shipper  U^ 
believe  that  the  ears  will  be  in  readiness  at  the  time  and  plaoe  named,, 
and  the  shipper,  relying  thereon,  is  present  with  his  live-stook  at  such 
time  and  place,  and  finds  no  cars,  the  carrier  is  liable  In  damagea.    Id. 

tf.  Damaow  A0AZN8T  Common  Cabbub  or  LfVB-STOOK  for  delay  in  transpor- 
tatien  is  limited  to  the  expense  of  keeping,  shrinkage^  and  deprecriatioB. 
In  TBlne  of  the  stock  daring  such  delay.    Id. 

COKDITIOK& 
See  Dbbimi,  8;  8. 

CONFESSIONS. 
See  Criminal  Law. 
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CONFLICT  OP  LAWa 
See  Bankbuptct  and  IirsoLTUior. 

CONSPIRACY. 
See  Criminal  Law. 

CONSTITUTIONAL  LAW. 

GommTUTiONAL  Law.  — Statute  Rboulatino  Salb  or  CaMMSsaiAL  Fkr» 
TILIZXBS,  if  its  CQntrolling  purpose  is  to  guard  the  agricultural  pnUio 
against  spurious  and  worthless  compounds  sometimes  sold  as  fertilizers^ 
and  to  furnish  to  buyers  cheap  and  reliable  means  of  proving  the  decep- 
tion and  fraud  should  such  be  attempted,  is  clearly  oonstitntioDaL 
Stdner  t.  JRay,  332. 

See  Cobporations,  7,  8;  Municipal  Corpobatiohs. 

CONTEMPT. 

Ir  »  ▲  CoNTBiFT  ov  Court  to  Obstruct  and  Tau  irom  a  Pouob 
QmoBB,  UNDBR  Lboal  Procbss,  Personal  Propertt  Taken  bt  Hd* 
UVDEB  A  Sbaroh-warbant  iBsued  by  the  presiding  judge  of  such  courts 
for  the  purpose  of  securing  certain  documents  alleged  to  hare  been  JuidA 
bk  committing  a  felony.    In  re  Lowenihal,  424. 

CONTRACra 

1«  Contract  must  be  Bindino  on  Both  PARma  to  Sustain  an  action  at 
law  by  either  to  recorer  for  a  breach  thereof.    Atlee  r.  BarHiohmew,  103.. 

f»  AOOEPTANGE  OP  AN  OpPBR,  AFTER  THB  TlME  LdOTBD  IN  SUCR  OffXR,  Can- 
not bind  the  person  making  the  offer,  unless  he  assents  to  the  acceptance 
after  knowledge  that  it  was  not  made  within  the  time  limited.    Id* 

IL  Oral  Extension  op  Time  within  Which  an  Opper  to  Sell  Real 
Estate  hiobt  be  Accepted  cannot  be  shown,  because  the  whole  of  the 
contract  for  the  sale  of  real  estate  must  be  in  writing,    fd, 

4b  Contracts — Construchon. — Rule  op  Interpretation  op  Deeds  or 
Other  Instruments,  partly  printed  and  partly  written,  is,  that  the 
written  parts  are  presumed  to  hare  commanded  the  stricter  attention  of 
the  parties;  and,  in  case  of  irreconcilable  conflict,  the  writing  will  pre- 
vail OTor  the  printed  matter.     Thornton  v.  Sheffield  A  B.  S,  P,  Co.,  337. 

ii  Time  is  Essential  Element  op  Written  Contract,  whereby  one  person 
binds  himself  to  convey  a  right  of  way  to  certain  other  persons,  on  con- 
dition that  the  latter  shall,  within  four  months  from  the  date  of  the 
oontract,  commence  the  construction  of  a  railroad,  and  within  three 
years  complete  it  through  certain  counties;  and  upon  failure  to  perfonn 
these  conditions,  damages  are  recoverable  for  the  right  of  way.    Id. 

C  Contract.  — One  Who  has  Agreed  that  He  will  Only  Contract  bt 
Writino  in  a  certain  way  does  not  thereby  preclude  himself  from  mak- 
ing a  parol  bargain  to  change  it.  There  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  in  a  parol  agreement 
not  to  agree  in  writing,  and  every  such  agreement  is  ended  by  the  new 
one  which  contradicts  it.     Morrison  v.  Insurance  Co,,  C3. 

7.  Contract  —  Consideration.  —  Tripartite  Agreement  between  Land 
CoMPANT  and  Two  Railroad  Companies,  whereby  the  land  company 
sells  and  conveys  land  to  the  latter,  for  the  purpose  of  building  an<l 
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Qnng  thereon  tbetr  depote,  iiiedime-«hopa»  end  tncka,  end  one  of  tlie 
reilroed  oompeniee  eonenden  ite  right  to  e  oertein  eroenng  ^rewumdf 
eelected,  to  croee  elsewhere  in  a  manner  benefieial  to  the  other  oooi- 
peny,  and  detrimental  to  itself,  is  supported  by  sufficient  leg»l  consid- 
eration.   Alabama  O.  8.  R,  R,  Co,  ▼.  80^ S  N.  R.  R.  Co.,  401. 

'6.  UHCESTAnnT  in.  — Whrs  CoirrRAcr  between  Two  Railboad  Compaq 
KIB9  provides  that  one  company  shall  haye  the  free  use  of  the  right  of 
way  of  the  other  company,  "  in  a  manner  to  be  hereafter  determined  by 
deed,**  but  no  deed  is  ever  executed,  the  nnoertainty  of  the  contract^  if 
objectionable,  is  to  be  deemed  waived  by  the  conduct  of  the  parties,  the 
one  being  placed  in  possession  of  the  right  of  way,  and  the  other  ao> 
quiescing  therein  without  objection  for  over  nine  consecutive  yeaia. 
This  is  an  identification  of  the  thing  contracted  for,  so  far  as  qualified 
by  its  mode  of  use,  not  by  declarations,  but  by  the  acts  of  the  parties, 
which  can  be  proved  by  parol  evidence.    Id. 

^.  Contract  Void  as  aoajnst  Public  Polict.  — Contract  by  patentee,  not  to 
"  manufacture,  sell,  or  cause  to  be  sold  any  sand-papering  machines  of 
sny  description,"  is  general  and  unrestricted,  snd  where  not  limited  or 
qualified  by  time,  place,  or  circumstance,  is  nnreasonable  and  void  as 
against  public  policy;  for  though  it  affects  only  a  single  class  of  ma- 
chines, still  it  is  not  incidental  to  the  sale  of  the  patent,  nor  necessary 
as  a  lawful  protection  of  manufacturing  or  selling  thereinnnder.  BtrUn 
M.  Wwla  V.  Parry,  236. 

10.  Contract  bt  Patentee  not  to  "  manufacture,  sell,  or  cause  to  be  aold  any 
sand-papering  machines  of  any  description,"  is  general  and  unrestricted, 
and  not  limited  to  the  state  where  the  contract  is  made.    Id. 

11.  Courts  or  Equitt  Cancel  Contracts  for  False  Representations  or 
Material  Facts  which  constitute  an  inducement  to  the  contract,  and 
upon  which  the  party  had  a  right  to  rely,  especially  where  such  repre- 
sentations are  of  matters  peculiarly  within  the  knowledge  of  the  party 
who  makes  them.    Rorer  Iron  Co,  v.  Trout,  285. 

12.  Matter  or  Opinion  mat  Amount  to  Aitibmation,  and  be  Inducement 
to  a  contract,  especially  where  the  psrties  are  not  dealing  on  equal 
terms,  and  one  of  them  has,  or  is  presumed  to  have,  means  of  informa- 
tion not  equally  open  to  the  other.    Id, 

18.  Representations  are  not  or  Such  Matters  or  Opinion  as  Go  tob 
Nothino,  though  nntrue»  where  they  are  made  by  parties  who  go  to  the 
owners  of  a  mine,  and,  to  induce  them  to  execute  a  lease  thereof,  repre- 
sent that  they  have  the  means  at  hand  for  successfully  working  a  force 
capable  of  mining  and  transporting  a  very  large  quantity  of  ore  daily, 
and  promise  to  commence  operations  in  sixty  days.    Id. 

14.  Conpliotino  Evidence.  —  Where  Testimony  is  CoNrLionNO  as  to  the 
Contract  Price  Agreed  upon  at  oral  sale,  evidence  is  adnussible  to 
show  the  value  of  the  property  at  the  time  of  the  sale,  as  tending  to 
show  the  real  contract.     Valley  L.  Co.  v.  SmiUi,  216. 

15.  Where  Testimont  is  CoNPUcnNo  as  to  the  contract  price,  and  as 
to  whether  defendant  objected  to  an  account  presented,  it  is  error  to 
suppress  defendant's  evidence  and  charge  that  where  no  objection  is 
made  to  an  account  rendered,  it  is  prima  /aeie  evidence  of  its  correct- 
ness.   Id. 

10.  Where  Evidencb  is  CoNFLicnNo  as  to  Contract  Price,  and  defendant 
introduces  in  evidence  a  memorandum  of  the  contract  which  he  testifies 
ho  made  at  the  time  of  its  execution  in  a  book  kept  for  that  purpose. 
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•ad  sneh  evid^noe  is  vnimpeached,  it  is  error  to  cast  doubt  and  suspicioii 
vpon  the  evidence,  and  to  call  the  special  attention  of  the  jury  to  ths 
eritidsms  of  coansel  upon  the  memorandam.    Id, 

See  CouiiTEBOLAiM *  Mabbikd  Women,  1-3;  SpECzno  Periormavgb. 

CORPORATIONa 

1.  Cbabtebs  ov  Cobposations  are  to  bs  Cohbtbvkd  Stbictlt  againsi 
the  corporators,  and  what  is  not  aaeqoivocally  granted  in  clear  terms,  or 
necessarily  implied,  mnst  be  taken  to  be  withheld.  Mobile  v.  Raihroad 
Co,,  342. 

'2.  Ultra  Vibes^  Pleading.  — In  AcnoN  against  Oobpobation  to  Recoyxb 
SOB  Injubies  Caused  bt  Negligence  of  alleged  employees  of  the  cor- 
poration, it  mnst  appear  from  the  petition  that  the  defendant  had  an* 
thority  to  enter  into  a  contract  of  employment;  otherwise  it  will  be 
presumed  that  there  is  nothing  in  the  articles  of  incorporation  which 
either  by  express  provision  or  by  implication  authorized  the  officers  of 
the  society  to  hire  such  servants,  and  therefore  there  can  be  no  recovery 
against  the  corporation.    Ba^  v.  Decatur  Co.,  651. 

S.  Evidence.  — In  AcmoN  against  Cobpobation  fob  Maucious  Tbespass, 
declarations  made  by  a  servant  of  the  defendant  indicating  his  own  reck- 
less indifference  to  consequences  regarding  the  trespass  are  inadmissible 
in  evidence.  But  other  declarations  of  such  servant  in  regard  to  the 
trespass  complained  of,  made  before  its  completion,  and  concerning  a 
matter  within  the  scope  of  his  authority,  are  admissible,  as  tending  to 
show  the  aimmu  of  the  defendant.  InUsmaUonal  etc  B,  R,  Co,  v.  TeU' 
fhone  Co.,  45.  ' 

4.  CsBTmoATEs. — To  CoNsnruTE  Stookboldeb,  Some  Sobt  op  SubisCbip- 
TION  OB  Oontbaot  IS  Requibed,  whereby  the  subscriber  obtains  the 
rights  upon  some  condition,  to  demand  stock  and  to  exercise  the  rights 
of  a  stockholder.  But  it  is  not  essential  that  a  certificate  should 
hare  issued  in  order  to  create  the  relation  of  stockholder,  tprovided 
a  oontract  to  take  stock  had  been  duly  made,  or  provided  the  rights, 
privileges,  and  emoluments  of  a  stockholder  had  been  enjoyed,  with 
the  oonsent  of  the  corporation.    Butler's  Unherdty  v.  Schaonover,  627. 

#.  Bond  to  ▲  Cobpobation  is  Nudum  Pactum  which  assumes  that  the  obli- 
gor had  subscribed  for  the  corporation's  stock,  and  that  the  subscription 
price,  which  he  had  retained  as  a  loan,  and  for  which  the  bond  was 
given,  was  the  consideration  of  his  contract  to  pay,  when  it  appears 
that  he  had  never  subscribed  for  nor  received  any  stock,  and  that  he 
had  not  in  any  other  manner  acquired  any  right  to  be  recognized  as 
stockholder,  and  had  never  acted  as  such.    Id. 

€,  Oblioob  is  not  Estopped  fbom  Denting  tuat  He  is  a  Stockholdeb  bt 
Recital  in  a  Bond  that  he  ''has  retained  of  his  subscription  .... 
the  som  of  ...  .  being  the  amount  of  his  subscription,  as  a  loan/*  al- 
theugh  this  recital  might  be  evidence  that  a  subscription  of  some  kind 
bad  been  made.    Id. 

7*  Wbbthxb  One  Becomes  ▲  Stockholdeb  bt  Merelt  Making  a  Subsgbip- 
noN  for  stock  in  a  corporation  depends  upon  the  terms  of  his  contract 
and  the  charter  of  the  corporation,  and  whether  the  subscription  was 
made  as  preliminary  to  the  organization  or  after  it  was  under  way,  for 
stock  thereafter  to  be  issued.    Id. 

A  Foreign  Cobpobations  abe  Entitled  to  the  Protection  of  State 
Laws  as  fully  as  citizens,  if  permitted  to  do  business  in  the  state;  and 


MO 

if  ftM&  ■tatotat  of  a  state  permit  foreign  ooq^ontifloe  to  do 
therein^  but  impoee  on  them  oooditione  wfaidi  eould  not  be  impeeed  oa 
citueniy  the  permit  is  Telid  while  the  eonditioit  is  Toid.  Stm  Fiimemak 
▼.  Liverpool  etc,  In$,  Co,,  425w 

9.   FORSIGH   COBPOILATIOlf  DOES  KOT  WaITX  THX  UyOOHSH'mriONAUTT  OF 

A  Statutx  bt  Continxtiko  Aim  rrs  PAasAOB  to  do  Imnxiess  in  the 
state.    If  the  eonditions  imposed  by  the  statnte  sie  Toid,  no  implied 
assent  thereto  csn  be  prssnmed.    IdL 
See  BcriLDnro  ahd  Iaan  ABBOOunoBB;  "BjKmmai^  1;  Tstitoti, 

OO-TENANOY. 

TBffAKT    DT    ComOV    MAT    CoiOlKL   COMTBISUTnm  VMXK  C6-VBIAn8  lOit 

nms  Sham  ov  Taxis  rij^tfnlly  paid  by  him  npon  an  entiie  tact  ef 
knd  whioh  had  dsseended  to  sU  ss  heirs.   BaiMT.  Rdkafordt^U. 

OQDHTKRCIiATM. 

L  If  CouHmkOLAiM  Statis  Faoiv  whidi  wwdd  coMtitefea  aa  afimativ^ 
esnse  of  action  bat  it  la  indeftnite  sad  mieertsin  as  to  the  smoant  of 
damsges  snstainedj  its  delsets  shoold  be  tsksn  advantiv*  ^  ^7  notion 
that  it  be  made  mesa  dsfinita  and  eertBi%  and  not  by  denrarrer. 
Sd^wekkkari  ▼•  Bitnwtf  190l 

ti  Iv  AonoH  OF  OomTBJuoT  for  famishing  boildia^^tonsy  a  oonntsrclaim 
for  damages  for  delay  in  famishing  the  matsrialy  whiob  states  that 
defendant  was  ready  and  willing  to  reoeire  the  same^  end  otherwise 
states  a  good  sffirmatiTe  oanse  of  action,  need  not  aver  that  he  waa 
feady  to  pay  for  the  stone,  as  his  oontraet  is  saffioieat  as  to  his  liability 
and  plsintiff's  payment  on  deUrery.    I<L 

H  If  AcmoF  of  Ck)irrRACT  to  fomiah  biulding-stona^  dsfsadant  may 
eoonterolsim  for  daoiages  for  delay  in  deliyering  and  Isihimtodeltrer  a 
part  of  snch  stone,  thoagh  he  reoeiTed  that  deliTeted  w^tiiost  abjection^ 
and  need  it  so  that  it  ooold  not  be  retamed.  Id* 

See  ICabbzagf  afd  Divowbl 

C0VENAKT3. 

1.  Ratlboap — Who  mat  Bbifo  Actiof  fob  BaaiOB  or  O0?kecaft  ab  to 
Watfbooobsb.  —  Where  railroad  oompsny  erects  as  a  permanent  stmo* 
tore  npon  land,  of  which  it  holds  only  the  right  of  way,  a  calvert  which 
diverts  a  watercourse,  in  breach  of  a  ooTenant  ranning  with  the  land, 
the  damsges  are  original  The  right  of  recovery  therefor  arises  at  once, 
and  aocmes  in  favor  of  the  one  who  owned  the  premises  at  the  time;  and 
a  conveyance  of  the  fee  after  snoh  breach  does  not  operate  aa  an  assign- 
ment of  the  right  of  action  to  the  grantee.  Peden  v.  Chicago  eCe.  J^f  Co,p 
680. 

&  Pafol  Evidbfcb  of  Warkaftt  Outbidb  ot  Dbbdw — Damsgss  aeoming; 
from  breach  of  warranty  of  the  quality  of  land  conveyed  by  deed  may 
be  proved  by  parol,  to  defeat  an  action  on  a  note  for  a  portion  of  the  pur- 
chase price,  and  this,  though  the  deed  contains  only  the  crdinszy  and 
nsnal  covenants,  and  the  covenant  as  to  quality  is  aot  in  writing.    Cfrta^ 

T.BaUon,  IM. 

See  Deeds,  i. 
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CRIMINAL  LAW. 

9.  NaVAOB  —  BuxDBir  or  Psoor. — Where  nonage  of  defendant  is  e»- 
tablished  at  the  time  the  crime  was  committed,  the  proeecntion,  in 
order  to  eonyict,  must  prove  that  at  the  time  defendant  committed 
the  crime  he  understood  the  nature  and  illegality  of  the  act.  Proof  that 
he  knew  the  <lificrcuce  betwe^  good  and  evil,  or  that  he  was  possessed 
of  the  intelligence  of  ordinary  boys  of  his  age,  does  not  fill  the  require- 
ments of  the  law.  1 1  must  be  shown  that  he  had  sufficient  discretion  to 
understand  the  nature  and  illegality  of  the  act  constituting  the  crime. 
Carr  v.  State^  905. 

12.  PROOV  ov  AoB  or  DiscRBTioy  between  good  and  evil  need  not  be 
made  by  direct  and  positive  evidence.  Circumstances  of  education,  hab- 
its of  life,  general  character,  moral  and  religious  instructions,  and  often 
facts  connected  with  the  crime  charged,  will  be  sufficient  to  satisfy  the 
jury  that  the  defendant  had  the  discretion  required  to  render  him  respon- 
sible for  the  crime.     Id. 

3.  Opinion   as   Evidence  of  age  of  disc<*etion  between  good  and  evil 

Witnesses,  after  they  have  stated  the  facts  upon  which  their  opinions 
are  based,  may  state  their  opinions  as  to  whether  the  defendant,  at  the 
time  he  committed  the  crime,  had  sufficient  discretion  to  understand  the 
nature  and  illegality  of  the  acts  constituting  it;  but  the  weight  to  be 
given  to  the  opinions  is  for  the  jury  to  consider  and  determine.    Id, 

4.  CoNrBssiON  AS  Evidence.  —  Confession  not  made  under  the  influence 

of  fear,  or  of  any  positive  promise  of  benefit  to  be  gained^  aad  under 
eantion  that  it  could  be  used  agunst  him.  is  admissible  in  evidence 
against  defendant.    Id. 

€.  CoNtRADicnoN  or  CoNrEssiON  —  CREDnuLiTT  or  Evidence.  —  Where 
the  confession  states  that  in  committing  burglary  defendant  acted  under 
the  compulsion  of  another  party,  and  is  contradicted  by  the  party  him- 
self, the  jury  must  determine  the  credibility  and  weight  of  the  evidence, 
and  in  doing  so  they  may  believe  one  portion  of  the  confession,  and  reject 
as  untrue  another  portion  contradicted  by  evidence  produced.    Id. 

d.  CoNrEssiON  AS  Evidence —  Instructions.  — Where  defendant  has  con- 
fessed that  he  entered  a  house  with  intent  to  steal  therefrom,  convic- 
tion is  not  sought,  or  wholly  founded  on  circumstantial  evidence,  and  it 
is  not  necessary  to  instruct  as  to  circumstantial  evidence.    Id. 

7.  Judgment  will  not  be  Reversed  where  the  evidence  of  guilt,  though  not 

entirely  free  from  doubt,  is  still  legally  sufficient  to  support  the  judg- 
ment of  conviction.     Id. 

8.  Erroneous  Charge  —  Weight  or  Evidence.  ~  Court  cannot  instruct  as 

to  amount  or  degree  of  evidence  sufficient  to  warrant  conviction.  To  do 
so  is  to  charge  upon  the  weight  of  evidence,  and  erroneous.  Tlicrefurc, 
to  charge  that  if  a  person  is  found  in  possession  of  property  recently 
stolen,  and  if  the  circumstances  are  such  as  call  upon  him  for  an  explan- 
ation, and  he  fails  to  explain  the  possession,  then  these  facts  would  au- 
thorize his  conviction,  if  a  presumption  of  guilt  has  arisen  in  the  minds 
of  the  jury  from  such  facts,  is  error.  Stockman  v.  Stale,  894. 
0.  Accessary  is  one  who,  knowing  that  an  offense  has  been  committed,  con- 
ceals the  offender,  or  gives  him  any  other  aid  in  order  that  he  may 
evade  arrest  or  trial,  or  the  execution  of  sentence.  But  no  person  who 
aids  an  offender  in  making  or  preparing  a  defense,  or  procures  him  to 
be  bailed,  thougli  he  afterwards  escape,  is  an  accessary  under  the  Penal 
Code  of  Texas.     Btakely  v.  State,  912. 
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10.  To  CoNamruTB  Om  Accbssaby,  he  need  only  aid  the  orimiiud  to  ee-' 
cape  arrest  and  proeecntion;  it  is  not  necessaiy  that  he  aid  him  to  effwi 
his  personal  escape  or  concealment.    Id. 

11.  One  Makes  Himself  Accessary  to  marder,  who  immediately  alter  the 
homicide  held  a  private  conversation  with  the  murderer,  after  which  the 
latter  departed,  and  the  accessary  to\d  the  only  witnesses  present  thai 
they  must  swear  to  a  certain  fabricated  state  of  facts  at  the  inquest^  so 
as  to  make  it  appear  that  the  killing  was  justifiable  in  self-defense,  and 
so  that  the  murderer  would  be  exonerated  entirely,  or  put  upon  a  very 
light  bond  to  answer  the  charge.     Id. 

12.  Whether  One  is  Accessary  after  the  fact  depends  on  whether  what 
he  did  was  personal  help  to  his  principal  to  elude  punishment;  the  kind 
of  help  is  unimportant;  and  if  any  assistance  is  given  to  one  known  ta 
be  a  felon,  in  order  to  hinder  his  apprehension,  trial,  or  punishment,  it 
is  sufficient.     Id. 

13.  Accomplice  caitnot  be  Convicted  upon  the  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence  tending  to  connect  defend- 
ant with  the  crime  committed,  and  it  is  not  sufficient  if  it  merely  show* 
the  commission  of  the  crime.     Id. 

14.  Conviction  cannot  be  Had  upon  the  uncorroborated  evidence  of  two 
or  more  accomplices,  and  one  accomplice  cannot  corroborate  himself 
nor  can  the  evidence  of  one  accomplice  corroborate  that  of  another.     Id» 

15.  Accomplice.  — Where  Witness  Implicates  himself  in  crime  by  agree* 
ing  to  and  swearing  falsely  concerning  its  oomnussion,  no  matter  wkai 
his  motive,  and  his  claim  that  he  was  coerced  is  immaterial,  he  is  an 
complice,  or  partieeps  crkninia.    Id, 

16.  Testimony  or  Accomplice,  to  be  sufficient  to  convict,  must  be 
roborated,  not  merely  so  as  to  show  that  the  crime  chained  was  oom* 
mitted,  but  must  also  show  defendant's  complicity  therein;  and  where 
the  original  taking  is  the  material  part  of  the  ease,  the  accomplice  mnsb 
be  corroborated  on  that  particular  point.    Id, 

17.  Each  Conspirator  is  Responsible  vob  Evbrytqino  Dons  by  his 
confederates  which  follows  incidentally  in  the  execution  of  the  comnKm 
design,  as  one  of  its  natural  and  probable  consequenceii,  even  though 
it  was  not  intended  as  a  part  of  the  original  design  or  common  plan.  If 
the  act  is  the  ordinary  and  probable  effect  of  the  wrongful  act  spedficall j 
agreed  upon,  so  that  the  connection  between  them  may  be  reasonably 
apparent,  and  not  a  fresh  and  independent  product  of  tiie  mind  of  one 
of  the  confederates  outside  of  and  foreign  to  the  common  design,  all  are 
conspirators.     Bowers  v.  StaUf  901. 

IS.  Conspiracy.  —Jury  must  Detbriiikb  whether  the  act  done  by amem* 
ber  of  a  conspiracy  naturally  flowed  from  and  was  done  in  furtherance  of 
the  common  design,  so  as  to  make  him  guilty  as  a  participator  in  the 
conspiracy.     Id. 

19.  BuBGLARY-^  Former  Conviction  not  a  Bar.— Where  a  party  is  oom* 
victed  of  burglary  as  a  principal,  he  is  still  liable  to  a  proseoiitlon  for 
conspiracy  to  commit  the  same  burglary,  and  the  conviction  for  the 
burglary  will  not  bar  the  prosecution  for  the  conspiracy  under  the  Texas 
statute  declaring  that  conspiracy  is  complete  if  two  or  more  persons 
positively  agree  between  themselves  to  commit  burglary,  though  the  bur- 
glary is  not  committed.     Whiyord  v.  State,  896. 

SOl  Indictment  Charging  Theft  of  the  property  of  a  corporation  mns% 
describe  the  corporation  by  its  corporate  name  in  full,  and  most 
allege  that  it  is  incorporated.     WJiite  v.  Statef  879. 
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51.  Pofisnsioir  or  Becentlt  Stolbn  Psofebtt  Uitezflaiitkd  ia  prima  /ae^ 
evidence  of  theft,  authorizing  a  presnmption  of  gailt;  but  such  presump- 
tion is  not  a  legal  one,  but  is  one  of  fact,  to  be  found  by  the  jury.  The 
oourt  should  not  charge  the  conclusiveness  of  such  presumption,  but 
should  submit  the  facts  to  be  found  by  the  jury.    Stockman  v.  State,  894. 

52.  Recent  Possession  gw  Stolen  Profertt  is  not  positive  evidence  of 
theft;  it  is  only  a  circumstance  tending  to  establish  it;  and  where  the 
case  depends  upon  recent  possession,  it  is  one  of  circumstantial  evi- 
dence, and  the  law  presenting  that  character  of  case  must  be  submitted 
to  the  jury.  To  omit  to  do  so  is  error;  for  whilst,  under  certain  condi- 
tions, recent  possession  will  support  a  conviction  for  theft,  it  is,  in  con- 
nection with  the  other  conditions,  only  one  of  the  circumstances  from 
which  guilt  is  inferred.    Boyd  v.  State,  908. 

tS,  Po Session  gw  Profertt  Recentlt  Stolen — Pbbsumftion — Ques- 
tion EOR  JuRT.  — ^When  party,  in  whose  exclusive  possession  property 
recently  stolen  is  found,  fails  reasonably  to  account  for  his  possession 
when  odled  upon,  or  when  the  facts  are  such  as  to  require  of  him  an  ex- 
planation, the  presumption  of  guilt  arising  from  the  recent  loss  and  pos- 
session will  warrant  conviction  without  further  proof.  But  in  such  case, 
the  jury  must  be  explicitly  instructed  that^  unless  they  find  that  such 
possession  was  recent^  they  will  indulge  no  presumption  of  gnilt  because 
of  the  fact  that  defendant  was  found  with  such  property  in  his  posses* 
non.    Id, 

ti.  Instritotions.— To  Convict  ov  Tskft,  it  must  be  shown  that  de- 
fendant had  some  connection  with  or  complicity  in  the  original  taking 
of  the  property.  Proof  that  subsequently  and  without  complicity,  but 
with  knowledge  that  the  property  was  stolen,  he  aided  the  taker  to  dis- 
poee  of  it^  will  not  wanant  conviction;  hence  the  jury  should  be  in- 
•tnicted  that^  in  order  to  convict,  they  must  believe,  beyond  a  reasonable 
doubts  that  defendant  is  guilty  of  the  original  fraudulent  taking;  and 
any  snbsequent  connection,  either  in  good  or  bad  faith,  with  the  prop- 
er^ after  the  taking,  would  not  constitute  theft.    Id. 

S8.  To  CovsTmm  the  Crdcb  ov  Maimino,  the  act  must  be  done  both 
willfully  and  maliciously.    Bowers  v.  State^  901. 

21  Whltul  Act  is  One  CowaarrED  with  an  evil  intent^  with  legal  mal- 
ice, without  reasonable  ground  for  believing  the  act  to  be  awful,  and 
without  legal  justification.    Id* 

27.  Malicious  Act  is  One  committed  in  a  state  of  mind  which  shows  a 
heart  regardless  of  social  duty,  and  fatally  bent  on  mischief;  a  wrongful 
act  intentionally  done,  without  legal  justification  or  excuse.    Id. 

28.  In  Trials  ior  BIaimino,  the  court,  in  instructing  the  jury,  must  ex- 
plain the  legal  meaning  of  the  words  "willfully"  and  "maliciously.** 
Id. 

20.  In  Trial  tor  Madcino,  evidence  which  tends  to  show  that  the  violent 
Injury  inflicted  was  not  committed  with  a  "  willful  and  malicious  "  in- 
tent^ within  the  legal  meaning  of  such  words,  is  admissible,  and  to  reject 
it  is  material  error.    Id, 

10.  Maxkino  a  Question  ior  Jurt.— Biting  off  a  portion  of  the  member 
of  a  man's  body  is  not  necessarily  maiming;  and  the  jury  must  deter- 
mine whether  the  member  was  so  injured  as  to  substantially  deprive  the 
injured  party  of  it,  and  constitute  the  crime.    Id. 

tl*  KvTDENOB  or  Bad  Charaotbr  or  Deceased  for  Turbulence  and  Vio> 
LBNCE  is  not  admissible  in  favor  of  the  accused  in  case  of  homieids^ 
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QnleM  the  conduct  of  tbt  daoeMed  at  the  tiiiia  of  the  kUliiig  wie  tmA.  m 
to  create  in  the  nuad  of  tho  aocwed  a  wymiiMe  apprehennon  of  great 
bodily  hannu  The  pnrpoee  of  each  erideaoe  is  to  show  the  hooeaty  of 
the  aecnsed*!  belief  of  immineat  periL     Lamg  r.  State,  324. 

32.  C0MFK88I053.  —  Cbedibiutt  gw  WnvmsEa  Who  mat  Pbow  Corv»- 
aiONs,  and  the  credibility  of  the  oonfeasione  themaelves,  are  legitiniata 
Bubjecta  of  inqoiry,  and  may  be  impeached  in  any  aathorized  mode.    Id, 

S3.  Though  DsnirDAiiT  mat  hats  CommsKD  Owwsxam  Chabokd^  tkt 
He  MAT  Show  that  it  waa  not  in  fact  committed,  or  that  he  waa  not 
the  gnilty  agent  Bat  evidence  t.iHn1ing  to  disprove  admimiiflnii  of  in- 
cidental and  cdlateral  facta,  though  made  by  him  at  the  same  time^  ia 
not  admissible  to  impeach  witneasea  who  testified  thereta    I<L 

34.  Murder  in  First  Dborxi.  —  Ai.a-^ava  Szatut^  Cods  of  1836^ 
SscnoH  3725,  Declarb  that  ''erery  homicide  perpetrated  by  pet- 
son,  lying  in  wait,  or  any  other  kind  of  willfol,  deliberate,  malicions^ 
and  premeditated  killing,"  is  murder  in  the  first  degree.  And  a  charge 
defining  the  highest  degree  of  murder  in  these  words:  **  If  the  defend- 
ant^ in  this  county,  before  the  finding  of  this  indictment,  purposely 
killed  the  deceased  by  striking  him  with  a  baaeball  bat,  after  reflection, 
with  a  wickedness  or  depraTity  of  heart  toward  the  deceased,  and  the 
killing  was  determined  on  beforehand,  even  a  moment  before  the  fatal 
blow  was  struck,  the  defendant  is  goil^  of  murder  in  the  first  degree," — 
contains  all  the  elements  of  murder  in  the  first  degree  within  the  stata- 
tory  definition.    ItU 

86.  Worm  ''Willful,  Dkubibati^  ICauoidub^  and  Prbxbditatsii^" 
Used  in  the  statutory  definition  of  murder  in  the  first  degree,  may  all 
be  grouped  under  the  phraae  "  formed  design."    Id. 

36.  AROUMENTATIVB    ChAROR.  —  ALTBOUaH    ChARGB    IK     RlRRSNCR    TO 

Reasonable  Doubt  mat  bb  Obhoxioub  to  CRxnoiaM  as  being  in- 
Tolved  and  argumentative^  yet,  if  it  asserts  correct  l^gal  propositiona, 
neither  the  giving  nor  the  refusal  of  it  is  an  error  which  will  work  a 
reversal  of  judgment.    Id. 

87.  Pleading  and  PRAonoB — CoRBBonoHOF  Bboord.— In  Quomfom 
Charge  the  court  inserted  the  word  ''heart"  where  "heat"  occnra 
in  the  record,  regarding  and  treating  it  aa  a  mere  clerical  mistake  in 
copying,  which  the  charge  itself  corrects. 

33.  Murder — DscLARATioNd  as  Part  of  Bbb  Gestjl — Declarations  or 
acts  of  defendant  in  his  own  favor,  unless  part  of  the  res  ffeda  or 
of  a  confession,  are  not  admissible  fox  the  defense;  hence  defendant 
cannot  prove  his  own  statements  or  declarations  with  regard  to  the 
homicide,  made  within  fifteen  or  twenty  minutes  after  the  Irilling^ 
and  after  he  had  gone  some  twelve  hundred  yards  from  the  place  of  the 
killing.    Lynch  r,  SUUe,  888. 

39.  Charge  is  Radicallt  and  Fatallt  Erronbous  where  there  is  a  total 
want  of  evidence  to  support  the  phase  of  case  to  which  the  charge  ia 
applied,  or  where  it  assumes  a  theory  not  raised  or  indicated  by  the  evi- 
dence.   Id, 

40.  Correct  Instruction  —  Construction  of  Statute.  — It  is  not  error  to 
qualify  the  word  ''intention "  by  inserting  before  it  the  word  "  imme* 
diate  "  when  charging  the  jury  under  section  608  of  the  Penal  Code  of 
Texas,  which  declares  that  threats  afford  no  justification  for  homicide^ 
"  unless  it  be  shown  that,  at  the  time  of  the  homicide,  the  person  killed, 
by  some  act  then  done,  manifested  an  '  intention '  to  execute  the  threat  so 


Index.  945 

nAda^"  M  a  proper  constmction  of  tbo  statute  is,  that  the  act  done  hy 
deoeeeed  mamfesting  his  intention  to  ezeoate  his  threats  must  be  snch 
ee  shows  an  "  immediate  **  intention.    Id, 

II.  Self-defense  is  fairly  raised  by  the  evidence,  and  should  be  submitted  to 
to  the  jury,  where  it  clearly  appears  that  deceased,  for  some  time  pre- 
vious to  the  homicide,  had  been  at  enmity  with  defendant;  had  repeat* 
edly,  and  apparently  without  reasonable  or  probable  cause,  charged 
defendant  with  felony;  had  threatened  to  take  his  life;  had  actually 
conspired,  and  was  conspiring  at  the  time  of  the  homicide,  to  kill  him, 
at  which  time  the  deceased  met  defendant  and  again  accused  him  of 
felony,  was  asked  to  retract^  when  he  turned  towards  defendant,  and 
placed  his  hand  to  his  right  side  as  if  to  draw  a  pistol,  and  where  his 
pistol  was  afterwards  found,  when  defendant  shot  and  killed  him.  Til- 
lory  T.  8taU^  882. 

42.  SEU-DKFEfTSE.  — It  IS  Error,  wheu  charging  the  jury,  to  make  the 
right  of  self-defense  hinge  on  the  fact  as  to  whether  defendant  ''hon- 
estly "  believed,  at  the  time  he  acted,  that  he  was  in  danger  of  losing  his 
life.  The  correct  rule  is,  that  if  it ''  reasonably  "  appeared  to  him,  £rom 
his  standpoint,  and  from  the  circumstances,  that  danger  existed,  and  he 
acted  under  such  reasonable  belief,  he  was  justified  in  defending,  to  the 
same  extent,  and  under  the  same  rules  permitted,  in  case  the  danger  had 
been  real.    Id, 

43b  SxLr-DEFENSE  —  ERRONEOUS  Inbtruchon.  —  When  court  is  instructing 
in  relation  to  self-defense,  and  the  claim  of  self-defense  is  partly  based 
on  threats  made  by  deceased  against  defendant,  the  charge  relating  to 
the  whole  matter  should  be  given  in  a  connected  manner;  to  disconnect 
one  portion  from  the  other  is  error.    Id. 

44.  Law  or  Self-deteksb,  when  invoked  by  proof,  should  be  given  to  the 
jury  plainly,  directly,  connectedly,  and  affirmatively,  and  in  such  man- 
ner as  to  show  its  applicability  to  the  facts  in  evidence.     Id. 

4ft.  Ofimiom  Evidence. — Witness  must  state  facts  within  his  knowledge^ 
and  cannot  state  his  conclusions.  So  held  in  a  murder  case,  where  the 
witness  was  asked  if,  from  an  investigation  made  by  him  about  a  charge 
of  arson,  he  had  found  any  evidence  tending  to  connect  defendant  with 
it.    Id. 

40.  Declaration  or  Ck>-C0NSPIRAT0R  with  deceased  in  seeking  to  kill  de- 
fendant, made  some  time  after  the  homicide,  is  not  part  of  the  res  geatc^ 
and  Iheref  ore  inadmissible.     Id. 

47.  Essential  Constituent  or  Crime  or  Rape  is,  that  the  act  should  be 
intended  to  be  done  with  force,  actual  or  constructive,  and  without  the 
w<«man's  consent,  express  or  implied.  If  she  was  at  the  time  uncon- 
seioQS,  or  in  a  state  of  stupefaction,  the  idea  of  force  is  necessarily  in- 
volved in  the  wrongful  act  itself,  —  the  act  of  penetration.  If  she  is 
idiotic  or  non  compos,  she  is  regarded  as  incapable  of  giving  consent;  but 
the  mere  fact  that  she  is  weak-minded  does  not  disable  her  from  con- 
senting to  the  act.     McQuirh  v.  State,  381. 

45.  Where,  on  Trial  for  Rape,  Evidence  Tends  to  Show  that  Prose- 
cutrix WAS  Weak-minded,  but  not  that  she  was  idiotic,  or  so  non 
compos  as  to  be  incapable  of  consenting,  it  is  error  to  refuse  to  charge 
that  **  if  the  jury  have  a  reasonable  doubt  that  the  defendant  did  the  act 
with  or  withont  the  consent  of  the  prosecutrix,  although  they  may  be- 
lieve there  was  force  used,  and  she  was  a  woman  of  weak  mind,  thej 
jnust  acquit  the  defendant.'*      Id. 
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49.  SnroB  CVumnrr  Oirsv  bt  Woiuv  mat  n  Imrjid  m  wdl  m 
proM^  a  ehuge  that  '*if  the  jury  beUerv  from  the  eridanea  that  the 
duct  of  tha  proaacntrix  mm  aach  toward  defendant  at  the  time  of  the 
alleged  rape  aa  to  create  in  the  mind  of  the  defwidirt  the  honest  and 
reasonable  belief  that  she  had  consented^  or  was  willing  for  defendant  to 
haye  connection  with  her,  they  mnst  aoqnit  the  defendant^"  is  proper, 
end  to  refoae  it  is  error.    Id, 

90.  Oh  Trial  iob  Bafs^  Chasaotxb'ov  PBomooTBiz  iok  Chastitt,  or 
the  want  of  it»  is  competent  evidence  aa  bearing  on  the  probability  of 
her  consent  to  the  defendant'a  act.  Bat  the  impeachment  of  her  char* 
acter  in  this  respect  mnst  be  confined  to  general  eridence  of  her  reputa- 
tion, except  that  ahe  may  be  interrogated  as  to  her  previooa  tnteroooise 
with  the  defendant.    Id, 

SI.  To  RxNDsn  On  CNtiltt  ov  AasAULT  with  Istuit  to  Cokmit  Rafi^ 
THXBX  KUflT  BS  EviDEHGB  of  an  intent  to  nse  whatever  amoont  of  force 
was  necessary  to  overcome  resistance  and  accomplish  the  poxpoae.  It 
is  not  enough  that  defendant  desired  to  have  sexnal  intercourse  with  the 
proaecntriz,  and  that  he  committed  a  technical  aeaanlt  upon  her  penoa 
while  urging  his  solicitations.    State  v.  KemdaH  679. 

See  iNJUvcnoirsi  4-6. 
DAMAGES. 

1.   EXBlfPLABT   DaMAOB  ABB    RXOOVXBABLB,  IH  PbOPBB  0a31;  ALTBODVB 

VOT  SntoiALLT  Clahocd,  in  the  complaint  in  an  action  against  a  rail* 
road  company  seeking  the  recovery  of  damagea  for  personal  injuries 
Bat  if  the  injnriea  resulted  from  aimple  negligence  only,  as  contradistin- 
gnished  from  gross  negligence,  exemplary  damagea  cannot  be  recovered.. 
Alabama  O.  B.  H.  Co.  v.  AmM,  354. 

1     EXBMPLABT    DaMAOSS,    WHEN     ALLOWED,    SHOVLD     BB    PBOPOBTXOKKD 

to  the  actual  damages  sustained;  and  ten  thousand  dollars  exemplary 
damages,  when  the  actual  damages  found  by  the  jury  were  but  two 
hundred  dollars,  is  clearly  excessive,  and  should  be  set  aside.  Such  dis- 
proportion manifests  that  the  jury  were  influenced  by  passion,  prejudice, 
or  partiality.  InL  etc  B.  R.  Co.  v.  Telephone  Co.,  45. 
IL  Although  Sbhsb  orWBONo  or  Insult  mat  not  CoNsirruTB  Lboal. 
Basis  iob  Exbkplabt  Damages  in  an  action  by  a  corporation  for  a 
malicious  and  oppressive  trespass  committed  upon  its  property,  yet 
when  the  result  of  such  trespass  is  to  impair  the  credit  of  the  coipora^ 
turn  and  subject  it  to  the  expense  of  litigation^  for  these  injuriee  it  ia  en- 
titled to  daim  such  damage.  Id, 
See  Bmdibnt  Domain;  Injxtnctions,  8;  LANnuvBD  and  Tbvabt,  8. 

DEEDS. 

1.  Dbbd  is  Delivbbbd  to  grantee  where  grantor  leavea  it  with  third  party 
with  instructions  not  to  record  it  till  after  grantor's  death,  but  with  the 
manifest  intent  that  it  should  take  effect  immediately.  The  third  party 
in  that  case  is  only  made  custodian  for  the  purpose  of  keeping  the  deed 
from  record.    Hinson  v.  Bailey,  700. 

ti  Whether  Provision  in  Deed  is  Condition  Subsequent  ob  a  Covb- 
NATT  depends  upon  intent  of  parties,  and  such  provision  will,  if  there 
is  any  reasonable  doubt  as  to  what  was  intended,  be  held  to  be  th» 
latter.     Peden  v.  Chicarjo  etc.  R.  R.  Co.,  680. 
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%.   CoVDinONS  SUBSSQtTKNT  ARB  NOT  FaVORED  IN  LaW,  AND  ABB  AlWATS 

Stbictlt  Construed,  since  they  tend  to  destroy  estates.  Tlierefore  a 
deed  to  a  railroad  company  of  a  right  of  way,  which  oomtains,  as  a  part 
of  the  consideration,  the  provision  that  **  the  water  ....  be  made  to 
ran  *'  in  a  certain  place,  will  be  construed  to  be  a  covenant  attached  to 
the  land.    Id. 

i.  Grantor  when  Estopped  bt  Deed  wrmouT  Covenant  of  Wabbantt, 
—  Where  a  deed  recites  or  affirms,  expressly  or  impliedly,  that  tho 
grantor  is  seised  of  a  particular  estate  which  the  deed  purports  to  con- 
vey, and  upon  the  faith  of  which  the  bargain  was  made,  he  will  be  there- 
after estopped  to  deny  that  such  an  estate  was  passed  to  his  vendee, 
although  the  deed  contains  no  covenant  of  warranty  at  alL  And  such 
grantor  is  therefore  estopped  from  setting  np  an  after-acquired  title  to 
the  estate  thereby  conveyed.    ReynMs  v.  Cook^  317. 

fi.  To  JusTUT  Admission  ov  Seoondart  Evidengb  ov  Dbxd,  it  is  not  necev- 
lary  to  prove  its  loss  beyond  all  possibility  of  mistake.  A  rsMonablo 
probability  of  its  loss  is  sufficient;  and  this"may  be  shown  by  a  UmaJUU 
and  diligent  search,  fruitlessly  made  for  it  in  places  where  it  wm  ViuSiij 
to  be  found.     Wooda  ▼.  MonievaOo  Co.,  383. 

I  See  CoMTBACTa,  4:  Oovxnantb;  Bionmuxnii. 

DIVOBCB. 
See  MAKTtTAOE  AJSD  Dnrowa. 

RARKMKNTSL 

L  To  AcQuna  a  Frbbobiftivb  BiaRT  to  an  EAflnmr,  It  mdit  hayb  smr 
Ck>NTnnjouaLT  Used  and  Enjoyed  during  the  whole  time  pteeoribed 
by  the  statute  of  limitations.     Totei  v.  Bomntfoff,  570l 

8l  Ubb  and  Enjotmbnt  ov  Two  Easembnts  of  Lekb  Chabaoieb  anb  in 
Kbablt  the  Same  Locautt  eob  Mobb  than  Twenty  Tbabs  doee 
not  create  an  easement  by  prescription  if  neither  was  enjoyed  for  the 
period  of  twenty  years;  so  held  where  a  party  fnaintained  a  drain  for 
aizteen  years,  and  then  constructed  another  drain  for  the  same  purpose^ 
but  about  twenty  feet  distant  from  the  firsts  which  latter  drain  waei 
maintained  for  more  than  four  years.    Id, 

IL  Sabsmbnt  fob  Flow  or  Water.  —  Ir  Two  Tbaots  ov  Land  Asjoxn,  the- 
owner  of  the  upper  has  a  natural  easement  to  have  the  water  which  lalla- 
on  his  land  flow  off  upon  the  tract  below.    Id, 

See  Homesteads,  6,  6;  Mines  and  Minino. 
EJECTMENT. 

1.  Ejectment  fob  Incorporeal  Heredttament.  — The  grant  of  a  right  to- 

quarry  and  remove  limestone  from  land  for  a  specific  purpose  pMsco  an 
incorporeal  hereditament  to  the  grantee.  Such  right  is  an  interest  in  or 
a  right  arising  out  of  land,  and  as  such  constitutes  a  foundation  for  an. 
action  of  ejectment  under  the  Virginia  code.    Reynolds  v.  Cook,  317. 

2.  Ejectment  mat,  by  the  Statute  or  Wisconsin,  be  Brought  against 

THE  Claimant  of  the  title,  if  there  is  no  actual  occupant  of  the  premisea 

sought  to  be  recovered.     Burchard  v.  Roberta,  148. 
8.  Equitable  Title  Avails  Nothing  in  Action  or  Ejectment  apart  from 

tho  operation  of  the  statute  of  limitations.     Wooda  v.  MontevaUo  etc  Co., 

393. 
4.  Instruments  that  are  Muniments  or  Title  are,  as  Such,  Competent 

Evidence  la  an  action  of  ejectment.     Reynolda  v.  Cook,  317. 


•48  Indiz. 

^  la  E/sonoHT,  Plba  of  hot  Oitiltt  b  Omlt  Plxa  AnaaaaiM  ivBia 
of  tha  aotioii*  in  whole  or  w  part;  and  a  paper  called  a  "diarlaimar,* 
Imt  in  fact  a  plea  in  the  nature  «il  a  itpeeial  plea  in  bar.  abonld  tiMvefore 
be  rejected.    Id. 

4.  VxRDiCT  Co^TTBABT  TO  EviDmcB  Z3r  EncnixiiT. — Where  the  dedaniiQn 
in  ejectment  chargee  that  the  defendant  nnlawfnily  withhddi  pnaMerion 
of  a  tract  of  land,  but  the  evidence  ahowa  that  he  ■wuta  no  other  li^^ 
or  interest  in  the  land,  or  to  the  poeaeinion  thereof,  than  the  right  to 
quarry  and  remove  therefrom  limestone  for  a  specific  purpose^  a  ▼erdiet 
•finding  the  defendant  not  guilty  is  contrary  to  evidence,  and  a  new  trial 
should  bo  granted  on  that  ground.  Tho  verdict^  in  aadi  caae,  ahoold  be 
for  the  plainti^  except  as  to  the  right  to  qnany  and  lemove  KmwiciMi. 
/d. 

See  EviOEHCi^  ft. 

ELECnOK. 
See  Wills,  6. 

EMINENT  DOICAIN. 

1.  Dakaois  asm  Eboovxrablb  ST  ▲  Lani>-ownxb  JLOAnan  a  Railway  Com- 
pany FOB  Maintainiko  AN  Insuthcibnt  Cultebt  in  an  embankment 
^whereby  his  lands  are  flooded,  although  damages  may  have  been  recov- 
•ered  by  plaintiff  or  hia  grantor  for  the  location  of  the  road,  because  the 
■damages  then  recoverable  were  to  be  estimated  upon  the  theory  that  the 
Toad  would  be  constructed  and  maintained  in  a  reasonably  proper  and 
skillful  manner.    Ohio  tb  M.  ffy  Co,  v.  WadUer,  532. 

%  Damages  Kecotkrablb  in  Eminent  Domain  Procbkdinos  to  Aoqdibb  a 
Right  ov  Way  for  a  Railway  are  such  as  may  result  from  building 
and  operating  the  road  in  a  reasonably  proper  and  skillful  manner,  ao  as 
to  avoid  the  infliction  of  all  loss  and  injury  not  neoeasarily  resulting  from 
thus  building  and  operating  the  road.  Hence,  if  the  xoad  is  not  ao  built 
or  operated,  the  owner  of  the  land  at  the  time  of  any  injury  aecniing 
from  the  want  of  proper  skill  and  care  may  recover  therefor.    Id, 

X  Ebtoffel.—  Person  is  not  Estofped  to  Claim  Compensation  fob  Right 
OF  Way  by  permitting  a  railroad  company  to  eonstract  its  road  over  his 
land,  and  operate  it  without  interference.  Thornton  v.  Shefidd  AB.RS, 
Co.,  837. 

4.  EviBENCB— Opinion  of  Witnesses  as  to  Valub  of  Lots  Condemned 
FOB  Railroad  Company — Instbuciions.  —  Where  property  has  a  mar- 
ket value,  the  rule  is  strict^  and  requires  only  that  value  to  be  shown; 
but  where  it  is  shown  that  property  is  without  a  market  value,  it  may 
then  be  compared  with  other  property,  and  its  value  determined  by  per- 
•sons  who  are  shown  to  be  judges,  or  who  have  knowledge  of  the  values 
of  real  estate  in  that  vicinity,  or  who  have  had  experience  in  dealing, 
both  before  and  after  the  appropriation,  in  lots  near  by,  and  an  in- 
«truction  that  the  jury  might,  in  such  case,  consider  sudi  opinions  of 
witnesses,  and  upon  the  whole  evidence  were  to  be  guided  by  their  obser- 
vation of  the  property  as  shown  them,  and  so  determine  its  fair  market  or 
real  value,  is  not  erroneous.    SL  Louis  etc  R'y  Co,  v.  Cftopman,  744. 

EQUITY. 

1.  EQirmr  will  not  Permit  Just  Rights  of  Party  to  be  Lost  through 
Mistake  or  ignorance  of  fact,  when  such  relief  is  not  prejudicial  to  the 
eights  of  others.    Feara  v.  Albea^  78. 
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%  Butt  to  Qoixt  Trrui  to  Rial  Psopebtt  ob  to  Rxkotb  a  Cloud  tbziui- 
ntoM  oazmot  be  sQstained  in  Illinois  unless  plaintifif  is  in  possession 
thereof,  or  nnless  the  lands  are  nnimprovcd  and  nnoccnpied;  and  a  bill 
which  does  not  aver  that  the  oomplainant  is  in  possession  of  the  prop* 
etrtj,  nor  that  it  is  nnoccnpied,  mnst  be  dismissed  for  want  of  equity. 
WHherell  t.  EberU,  574. 

t.  All  Matoois  Which  Go  to  thx  Jubisdiorov  ov  a  Ck)URT  or  Equttt 
may  be  taken  advantage  of  by  demnrrer,  whether  specially  pointed  oni 
or  not.    This  defect  may  be  suggested  ot€  iemta  on  the  argument.    Id. 

i.  Whebb  Atsbment  nr  Comflaist  to  Quxbt  Tttlb  is  that  PLAmnrr 
Owns  thx  Fxb  of  the  land  in  controversy,  but  does  net  specifically  set. 
forth  his  title,  the  law  declares  that  he  owns  the  entire  estate  abso- 
lutely.   Lane  v.  Sehlemmer,  621. 

See  Coin:BACTS,  11;  Ejeotmbnt,  8;  Ebtoppbl,  6;  IirjuironoNS;  JuBQMimir 

JUBT  AND  JuBORg;  MlBTAKX;  TAXATION;  TfiBaOPASS;  WZLLS. 

ESTATES  OF  DECEDENTS. 

1.  JuBisDicnoN.  — Upon  Apflioation  bt  Administbatob  iob  Obdbb 
TO  Skll  Lands  of  Decedent,  whether  for  the  payment  of  debts  or 
for  distribution  among  heirs,  the  failure  to  name  one  or  more  of  sncb 
heirs  in  the  petition,  or  subsequent  proceedings,  is  not  the  omissiott. 
of  a  jurisdictional  allegation,  and  does  not  affect  the  validity  of  the- 
title  acquired  at  such  sale,  so  as  to  subject  it  to  collateral  attack.  In« 
such  cases,  the  parties  interested,  whether  parties  to  the  record  or  not». 
may  be  made  so  by  application  to  the  court  so  as  to  sue  out  an  appeaL 
LffOM  V.  Hamner,  863. 

8l  In  thb  Distrtbution  of  an  Estate,  Pebsons  Claimino  Adtxbselt  to  th« 
decedent  cannot  present  their  claims  and  have  property  in  the  hands  of 
the  administrator  turned  over  to  them,  on  the  ground  that  it  belonged 
to  them  and  not  to  decedent.    BsUUe  qf  Rowland^  464. 

t.  Husband,  on  Settlement  and  Distbibution  of  Wifb's  Estate^  oannot 
obtain  an  order  that  certain  moneys  in  the  hands  of  the  administrator  b* 
turned  over  to  him  as  community  property.    Id, 

4.  DisrBiBnnoN  of  Wife's  Esttatb  cannot  Pbejtjdigb  Husband's  Claim 
that  property  which  the  decree  of  distribution  purports  to  distribute  was 
in  fact  community  property,  and  belonged  to  him  as  the  survivor  of  the 
oommunity,  for  the  court  has  no  jurisdiction  over  such  property  in  ad> 
ministering  the  estate  of  the  wife.    Id. 

See  BxiouTOBs  and  Administbatobs;  Bbobiyeb%  8. 

ESTOPPEL. 

1.  Ebbbntial  Elements  of  Estoppel  abb,  —  1.  A  false  representation  or 
ooncealment  of  material  facts;  2.  The  representation  must  have  been 
made  with  a  knowledge  of  the  facts;  3.  The  party  to  whom  it  was 
made  must  have  been  ignorant  of  the  truth  of  the  matter;  4.  li 
mnst  have  been  made  with  the  intention  that  the  other  party  should  act 
upon  it;  and  6.  The  other  party  must  have  been  induced  to  act  on  it. 
Bywmn  v.  Preston,  49. 

ti  Estoppel  in  Pais  is  One  that  Abisbs  fbom  Acts,  oonduet,  or  declara- 
tions of  a  person,  by  which  he  designedly  induces  another  to  alter  hi» 
position  injuriously  to  himself.  But  an  agreement  relied  on  as  an  es- 
toppel must  be  executed,  and  not  merely  executory.  Borer  L  Co,  v» 
Trota,286, 
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8.   EffTOPFEL    MAT    BB    CREATED    NOT    ONLY    WHEN    PARTT    SOCQVT   TO    BS 

Ck)NCLUDEO  Knowh  the  material  facts  he  is  charged  with  haTiDg 
represented  or  concealed,  bat  also  when  be  is  in  such  podtioa  that  h§ 
ought  to  have  known  them,  so  that  knowledge  will  be  imputed  to  him. 
WeiruUdn  v.  NaL  Bank,  23. 

4.  When  One  Party  has  beex  Prevented,  bt  Conduct  and  Rkfbe- 

8BKTATI0NS  ov  ANOTHER,  from  taking  prompt  action  for  the  collection 
of  hia  debt,  this  is  such  a  change  in  bis  position  for  the  wone  as  to  meet 
the  reqniremont  of  the  law  in  creating  an  estoppel.  IcL 
a*  It  13  Sound,  Rule  or  Equity,  Supported  by  Principles  of  Justicb  as 
well  as  of  public  policy,  that  if  the  owner  of  land  knowingly  aofiers 
another  to  purchase  and  spend  money  on  it,  under  drcamstances  in« 
ducing  an  erroneous  opinion  or  mistaken  belief  of  titles  without  making 
luown  his  own  claim,  he  will  not  afterwards  be  permitted  to  aaeerk  in 
equity  any  right  or  title  against  the  purchaser.  Abbama  O.  S,  IL  M, 
Co,  V.  South  Js  N.  R.  R.  Co.^  401. 

43ee  Agency,  2;  Banks  and  BAivKiNa,  6,  7;  Dbbds^  4;  EMivxirT  Domain^ 
3;  Ma&bisd  Wobcen,  4,  5;  Statute  or  Frauds. 

EVIDENCE. 

1.  Courts  will  Take  Judicial  Notice  of  Fact  that  a  township^  whether 
used  in  the  sense  of  a  municipal  division  of  a  county  or  of  a  township 
according  to  government  survey,  has  no  subdivisions  known  as  "  blocks.** 
That  term  is  applied  only  to  the  subdivisions  of  a  platted  town,  village, 
or  city.    Herrick  v.  Morrill,  841. 

5.  Evidence,    Relevancy   of.  —  When,  on   the  trial  of  an  action,  the 

issue  is  whether  the  apparent  purchaser  of  the  property  in  controversy 
really  purchased  it  with  his  own  money,  any  testimony  tending  directly 
to  show  that  he  had  no  money  of  bis  own,  or  not  enough  to  have  made 
the  purchase,  is  admissible;  and  in  this  connection,  it  may  be  shown 
whether  he  was  engaged  in  any  business  at  or  before  the  time  of  the 
purchase,  whether  he  was  frugal  or  prodigal  in  his  expenditures,  and 
whether  he  was  industrious  or  indolent  in  his  liabits;  but  evidence  that 
be  habitually  visited  saloons  and  houses  of  ill-fame  is  too  remote,  and 
being  calculated  to  prejudice  the  jury,  should  be  excluded.  Stone  ▼. 
Day,  17. 

%  Title  Bond  is  Admissible  as  Evidence  in  Action  of  Ejectment 
without  Proof  of  its  execution,  it  having  been  executed  nearly 
thirty  years  before  the  commencement  of  the  action,  and  coming  from 
the  custody  of  one  claiming  an  interest  iu  the  land,  unaccompanied  by 
any  circumstance  casting  suspicion  on  its  genuineness.  Woods  v.  JJonte^ 
valloCo.,  393. 

4.  Receipt  over  Twenty  Years  Old,  Purporting  to  be  Executed  by  At- 
TORNEY  of  Record  for  the  plaintiff  in  a  judgment,  acknowledging  the 
satisfaction  of  the  judgment,  is  admissible  in  evidence  to  show  such  sat- 
isfaction, without  proof  of  its  execution.    Id, 

6.  Existence  of  Facf  cannot  be  Proved  by  Reputation  or  notoriety,  bttt 

when  the  fact  is  otherwise  established,  its  general  notoriety  may  be 
shown  to  charge  a  person  in  the  nciji^hborhood  with  knowledge  of  it.  ftL 
6.  To  Prove  What  One  is  Worth,  Any  Person  havinq  Knowl- 
edge of  his  pecuniary  afiairs  may  testify.  One  who  managed  the 
settlement  of  his  estate,  and  in  that  way  acquired  knowledge  of  hia 
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affidra,  may  testify  thereto;  and  the  fact  that  he  acquired  this  knowl* 
edge,  in  whole  or  in  part,  from  proceedings  had  in  the  probate  conrt  in 
dne  settlement  of  the  estate,  does  not  make  his  evidence  secondaiy  in 
its  nature.    PAe/p*  v.  Winona  etc  R.  R.  Co.,  867. 

'7.   DiCLARikTIONS    BT    A    PaRTT    IN     POSSESSION    OF     PERSONAL     PrOPEBTT 

AS  TO  OwNERsmp  THEREOF,  accompanying  some  principal  fact  which 
they  serve  to  explain  and  qualify,  are  sometimes  said  to  be  a  part 
of  the  res  geakCf  and  with  the  proper  limitations  and-  restrictions  may,  in 
certain  cases,  be  permitted  to  go  in  evidence;  but  witnesses  may  not  be 
allowed  to  state  the  common  understanding  in  the  neighborhood,  or  th^ 
general  reputation  as  to  ownership.    Reiiey  v.  Hayes,  737. 

."S.  WnoLB  CoNVERSATioir  ADioasiBLB  WHXRX  Part  is  Given  ni  Evx- 
DXNOB.  —  Where  part  of  a  conversation  is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be  inquired  into  by  the  other 
party.  Hence,  where  the  prosecuting  witness  testifies  that  he  found  his 
stolen  property  in  the  possession  of  a  third  party,  and  that^  in  conversation 
with  such  party,  the  latter  consented  for  witness  to  take  his  property, 
but  afterwards  refused  to  let  him  do  so^  the  witness  may  be  asked,  on 
cross-examination,  if,  in  the  same  conversation  when  declining  to  give 
up  the  stolen  property,  the  third  party  did  not  claim,  as  a  reason  for  his 
action,  that  he  had  purchased  it.    Stockman  v.  State,  894. 

"9.  DsoLARATiONs  AS  Rxs  GiSTjB. — When  an  act  is  done  to  which  it  is 
necessary  or  important  to  ascribe  a  character,  motive,  or  object,  any- 
thing said  by  the  actor  at  the  time  from  which  the  ohancter,  motive,  or 
cause  may  be  collected  is  part  of  the  res  gesta,  and  may  be  given  in  evi* 
deuce,  whether  the  actor  is  or  is  not  a  party  to  the  suit.    Id, 

See  AoxHCT,  10;  Assumpsit;  CRncnrAL  Law;  Dibm^  6;  EneoncniT,  4; 
Emihint  Domain;  Hiohwats;  Slanpkb;  Tiliobaph;  Witnvses, 

EXECUTIONS. 

1.  JUDOMXNT    BBINO  VoiD    FOR  WaNT    OF    JUBISDIOTION  ApPXARING  upon 

the  face  of  the  record,  no  title  can  be  acquired  by  a  purchaser  at  a  sale 
under  execution  issued  upon  that  judgment.    Baaiier  v.  Morris,  896. 

2.  Sheriff's  Sals. — Creditor's  Eight  to  Issue  EzxcfunoN  AOAiNffr  Prop- 

XRTT  OF  Judgment  Debtor  Terminates  at  Debtor's  Death,  and  in 
the  absence  of  any  order  re-establishing  that  right,  a  sale  and  deed  of 
such  property  under  the  execution  are  ineffectual  for  the  enforcement  of 
any  right  held  by  the  creditor  against  the  debtor.    BoyU  v .  Maroney^  657. 

3.  Execution  Sale — Fraud  Invalidating. — ^Where  the  sheriff  levies  upon 

property  in  violation  of  law,  induced  thereto  by  one  who  becomes  the 
purchaser  at  the  execution  sale,  at  a  grossly  inadequate  price,  the  sale 
thus  procured  is  illegal,  and,  as  to  such  purchaser,  may  be  avoided  by 
the  judgment  debtor.    Stone  v.  Day^  17 

4.  Parties  to  Proceeding  to  Set  Aside  Execution  Sale.  — Where,  in 

proceeding  to  set  aside  execution  sale  procured  by  fraud  of  purchaser, 
no  complaint  is  made  as  to  the  validity  of  either  judgment  or  execution, 
and  there  are  no  equities  to  adjust  between  the  execution  creditors  and 
the  original  purchaser  against  whom  relief  is  sought^  the  plaintiff  in 
execution  is  not  a  necessary  party,  and  the  proceeding  is  in  no  sense  col- 
lateral in  character.  Id, 
9b  Execution  Sale — Purchase  Subject  to  Equities.  —  Where  the  owner 
of  a  judgment,  under  which  land  is  sold  at  execution  sale^  beoomet  the 
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purchaser  at  tacb  sale,  and  credits  the  pnrchaae-moDey  of  the  land  npii» 
his  execution,  he  takes  the  land  charged  with  all  the  equities  to  which 
it  is  subject,  and  acquires  no  title  under  the  execution  sale  as  against  » 
cUimant  in  possession,  who  had  paid  purchase- money  and  made  valuable 
improvements,  under  a  parol  contract;  and  this  is  so  although  the  judg- 
ment debtor  was  the  apparent  owner  of  the  land  when  the  debt  was  onn* 
tracted,  and  when  the  judgment  was  rendered.     BameU  v.  Vwetni,  98. 

Bee  Exemptions;  Fbaudolent  Convetamces,  8*  Replevdi;  W&ns  or  A^ 

aiSTAMCB. 

EXECUTORS  AND  ADMINISTRATORS. 

L  AxnimxsTRATOR  is  Chaboeablb  wrrn  Loss  of  Proceeds  or  Drajt  Pat- 
ilSLB  TO  Hui  as  administrator,  where  he  indorses  it  for  collection,  and 
plaoee  it  in  the  hands  of  persons  whom  he  does  not  know,  and  does  not 
know  to  be  reliable.     Davis  v.  Cliapman,  251. 

2.  Administrator  or  Creditor  or  Unfted  States  hay  Recetvx  Patmxvt 
Amtwbere  that  the  government  may  choose  to  pay  it;  and  a  surety  on 
his  bond,  wherever  given,  is  accountable,  if  he  collects  the  claim  and 
faib  to  account  for  it,  no  matter  where  the  payment  is  made,     fd, 

tb  EzBOUTOR  Who  Sells  Personal  Property  or  his  Testator,  wtthout 
AN  Order  or  Court,  is  guilty  of  its  conversion,  and  becomes  responsible 
for  its  value,  with  legal  interest.    Eaiate  qf  Radcvieh,  466. 

4.  Executor  Who  has  Rxbioked  bib  Trust,  Sbitlxd  his  Aooonwn,  anb 
Rbcbivxd  his  DncBABOB,  MAT,  NBTXBTBBLESS,  BE  CiTED  before  the  ooort 
by  his  successor,  under  eection  1629  of  the  Code  of  Civil  Procedure  of 
California,  and  required  to  account  for  property  converted  by  him  and 
not  included  in  his  former  accounts.    Id, 

6w  Executor  has  No  Right  to  Givx  Awat  Stocks  because  he  regards  than 
as  worthless.    Id. 

C  Measure  or  Executor's  LiABiLiTr  ior  Stocks,  Which  Hb  has  Pkr* 
xnTED  TO  BE  SoLD  without  an  order  of  court,  is  not  limited  to  their 
appraised  nor  to  their  actual  value,  but  extends  to  the  amount  for  which 
they  were  add,  where  that  exceeds  the  appraised  or  actual  value.    Id. 

7.  ExBCUTOR  Who  Subs  to  Recover  Moneys  Paid  by  Hdc  by  Mibtakb  may 
describe  himself  as  executor  in  his  compUdnt,  though  the  legal  title  to 
the  moneys  sued  for  is  in  him.  The  deaoriptive  words  may  be  treated  aa 
surplusage.     Wolfy.  Beaird,  565. 

t.  Executor  may  Sub  in  his  Own  Kamb  and  Rioht  on  a  Contract  Madb 
WITH  Him,  or  if  the  word  "executor  "  is  used  after  his  name,  it  will  be 
regarded  aa  merely  descriptive  of  hia  person,  and  aa  immateriaL    Id, 

9»  Claim  Filed  by  A  as  EnouroR  or  B  aoainot  thb  Eotatb  or  C,  bob. 
Moneys  Paid  to  C  through  a  Mibtaxb  or  Fact  in  auppoaing  that  B'a 
estate  was  solvent,  should  be  allowed,  although  at  the  time  of  filing  the 
daim  it  may  not  be  certain  whether  the  moneys  are  due  to  A,  aa  execu- 
tor or  in  hia  private  capacity,  or  to  the  creditors  of  B.  Id, 
See  Estates  or  Dbcbdbntr,  1;  Mibtakb,  6. 

EXEMPTIONS. 

1»  Vanna  "all  honaehold  and  kitchen  furniture"  may  include  a  piano  kepi 
and  need  for  the  purpose  of  instructing  the  children  of  the  family  in  mu- 
sic, if  the  statute  places  no  limit  on  the  value  of  the  household  and 
kitchen  furniture  which  it  declares  shall  be  exempt.   Alsup  v.  Jordan,  63» 
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%  WhSTBEB    ExBHWIOKS    WBOU    FoBCXD   SaLB    ExRND    FuKTHSB   THA!f 

Thst  ought  i%  tot  the  considenition  of  the  legislatore,  it  being  the 
plain  duty  of  the  oonrts  to  enforce  the  legisUtive  intenti  as  num  Jested 
by  the  letter  and  spirit  of  the  statute.  Id. 
8.  Ordinabt  OmcB  Furniturs  of  a  Lawteb  is  Exbmftfrom  Euecction, 
and  is  oovered  by  section  9072  of  the  Iowa  Code,  which  provides  that 
the  proper  tools,  instmments,  etc,  of  a  lawyer  shall  be  ezempt,  and 
where  a  landlord's  attachment  is  issued  and  levied  upon  such  fomitnra 
it  ihoiild  be  discharged  on  motion.    Abraham  v.  Davenportf  66& 

See  Fbaudulzkt  Cokvbtanobs,  8. 

F0B6ERY. 
See  AoiHor,  6-0;  Bakes  and  Babkzhq^  4,  S. 

FRANCHISES. 

Obaut,  in  its  Own  Natubs,  Amouih^  to  ExmraunmcsMT  ov  Rigbt  ov 
Gbantob^  and  implies  a  contract  not  to  reassert  that  rights  and  this 
prindpla  is  applicable  to  franchises  lawfully  granted  1^  municipal  oor- 
pcntiona.    Mobile  ▼.  RaOroad  Co.,  342. 

FRAUDa 

Xjabcutt  k>b  Injubt  RnuLTnro  to  Tbixd  Pxbson  ibom  Fkaudulbnt 
Kefusbntations. — If  false  and  fraudulent  misrepresentations  are 
made  to  one  person,  with  the  expectation  that  they  should  be  com- 
munioated  to  and  acted  on  1^  a  third  person,  and  they  are  so  oommu- 
Bloated  to  and  acted  on  by  him  to  his  prejudice,  the  result  of  the  fraud 
most  be  deemed  to  have  been  oontemplated  by  the  par^  first  making 
such  representations^  and  he  is  liable  therefor.  (MUmA  ▼.  Okmiamdp 
864. 

FRAUDULENT  CONVBYAKOES. 

L  QiBDROB  CANNOT  Imfbach  AS  Fbauwlxnt  a  sale  or  Tobmtaiy  die* 
position  of  property  which  by  statute  is  exempt  from  the  paymeiit  of 
debts.    ^01100  ▼.  Police,  378. 

2,  Fbavo  oannot  bx  Infbbbxd  fbom  Mxbb  Fact  that  two  couTeyaaoes 
were  executed  when  one  would  have  answered.    Id. 

8.  Etzdxhgx. — Circumstances  may  show  that  transaction  amounted  to  a 
conveyance  in  fraud  of  creditors,  although  such  conclusion  is  against 
the  positive  testimony  of  three  witnesses,  their  stories  being  unreasonable^ 
inconsistent  with  eadi  other,  and  self -contradictory.  Boyle  ▼.  Maroney, 
657. 

4.  JuNioB  JvDOMXNT  Cbxditob  Tabxs  Pbiobitt  oyxb  tbb  Sbniob  whbn 
Hb  Fibst  Institutjes  Peocxedings  to  recover  property  which  the 
debtor  has  fraudulently  conveyed  away.     Id, 

6.  HuBBANB  MAT  Pbefeb  HIS  WiFB  ovEE  Othxb  Obbditobs.  He  has  a  clear 
and  undoubted  right  to  pay  her  a  just  debt  at  any  time,  in  money  or  in 
property,  and  land  so  conveyed  to  her  is  free  from  the  claim  of  any  other 
of  his  ereditors.    Cornell  v.  Oibwn,  606. 

6.  Tbustee. —  Whebe  Husband  Expends  Monet  upon  Wife's  Real  Estate 
TO  Defbaud  his  Cbeditors,  and  she  knows  of  such  intent  and  colludes 
with  him  to  effect  that  purpose,  she  occupies  the  position  of  a  fraudu- 
lent grantee,  and  is  a  trustee  for  the  creditors,  and  accountable  to  them 
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in  aqnitj  to  the  extent  of  tbe  mooitj  to  expended,  wbeAKer  it  remain  in 

the  land,  or  is  afterwards  concerted  bj  a  sale  into  money  wliich  die  i^ 

tains.    Bkdr  v.  Smith,  593. 
1,  Where  Husbai^d,  with  iMTSirr  to  Peibaud  his  Cuxdoobs,  Grm  ms 

WiTB  MovET,  which  she,  with  fall  luiowledge  of  that  porpoae^  acoepla 

and  yields  no  consideration,  she  holds  it  as  tnistee  fcr  snch  crediton^ 

and  mnst  aooonnt  to  them  for  it  in  eqnitgr.  Id, 
ft»  TBAVsrsR  or  Pbopxbtt  Sxemft  ebom  Exeoutidv  oavwot  n  Fbaubo- 

UHT  as  against  ereditoEB.  id. 

See  AaMOBMEWT  iob  Bbheut  or  CKKoaoaoL 


See  AnAcmunrr  aud  OAunsBmn. 

1m  Om  Dbouvib  to  Bboomi  Dovbb  or  Debt  by  taking  the  debtee 
note  payable  to  her  as  propoeed  by  the  donor,  but  lor  the  pnzpoee  of 
pkcmg  it  beyond  the  reach  of  her  ereditors  proeuee  the  note  to  bo 
made  payable  to  her  minor  child,  the  gift  to  tier  was  nerer  peifeoied, 
and  she  is  estopped  from  assailing  the  ralidiiy  of  the  transfer  to  lier 
child.    TkweaUY.Mc<hdhMgk,99l. 

ORAMT. 

ftionoAL  OoBBntvonov  or  Obabt  Hrabubbid  bt  Tbau  ov  Uvoobk 
Ubaoe,  aoqnieeoed  in  by  the  pnUie^  and  not  denied  fay  those  advemi^ 
interested,  is  the  strongest  eridonee  that  the  grant  baa  been  ti^bOf 
faiteipreted.    JToMb  ▼.  JSoHrDoif  Co.,  S42. 

<}BOWINO  OBOPSb 

1.  Ckunmro  Orabsbs  abb  a  Pabt  or  thb  Labd  as  a  general  nile^ 
■neb  grasses  are  wild  or  ooltiTated,  and  an  agreement  in  wiitiqg  is 
qnired  for  their  sale  and  severance  from  the  land.   8mUk  t.  LeigUom,  778. 

li  Gbowiko  Cbops  Pass  to  thb  Gbabtee^  as  between  grantor  and  grantee 
to  a  deed  of  conveyance,  where  there  is  no  reserration  of  grsss  or  exoep> 
tion  of  any  kind;  and  the  grantee,  as  against  a  tenant  of  the  grantor,  baa 
a  right  to  the  crops,  and  to  collect  all  unpaid  rents.    Id. 

S.  Ohatfel  Mobtoage  CoTEsaa  *'All  Gbops  Gbowivo  akb  to  be  Gbowb" 
is  not  void  for  uncertainty  as  to  that  part  which  refers  to  "  all  cropa 
growing,"  in  that  it  fails  to  specify  the  year  in  which  the  crop  was  to  be 
grown,  but  is  void  as  to  the  part  which  refers  to  the  crope  *'  to  be  grown." 
Luce  ▼.  Morehead,  696. 

4.  EvTDXNOE.  — In  Aonoir  to  Entoboe  LA2n>L0BD'B  Lmr  against  crope  al- 
leged to  have  been  converted,  certain  chattel  mortgages  upon  the  cropi^ 
held  by  third  persons,  which  were  executed  after  the  crope  were  planted* 
and  before  the  conveyance  of  the  land  to  the  plainti£^  are  admissible  ia 
evidence,  when  they  would,  if  they  were  paramount  to  the  lion,  dofeat  a 
veoovery.    Id. 

GUARANTY. 
See  Statute  of  FiiAinia^  2. 
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GUARDIAN  AND  WARD. 

€•  Ix  Acnov  BT  GuABDiAN  TO  RECOVER  FimDS  Placed  bt  Him  in  the 
defendant*8  hands,  to  be  specially  applied  to  the  nse  of  the  plaintiff  *8 
ward,  proof  that  the  plaintiff  had  been  sned  by  another  person  for 
the  tuition  of  tlio  ward  is,  as  to  the  defendant,  res  inter  alios  acta,  or 
mere  hearsay  cvi.lence,  and  inadmissible.    T^aoeaU  v.  McCullougk,  391. 

S.  LiABtLiTY  OF  StniETiEs  ON  Guardian's  Bond  —  EVIDENCE.  —  Suroties  on 
guardian *8  bond  arc  not  responsible  for  any  default  which  may  have 
occurred  before  they  signed  the  bond,  but  the  undertaking  covers  money 
held  by  the  guardian  when  tlio  bond  was  accepted,  and  the  fact  that  he 
had  received  it  but  six  days  before  that  has  some  tendency  to  prove 
that  it  was  in  bis  hands  at  that  time,  and  is  admissible.  BockenUedt  v. 
Perldns,  G52. 

S.  On  Appeal,  Finding  of  Court  will  not  be  Dlsturbed,  where  the  action 
is  at  law,  if  there  was  any  evidence  which  reasonably  sustains  it;  there- 
fore a  judgment  against  sureties  on  guardian's  bond  will  not  be  set  aside, 
although  the  only  evidence  on  which  it  is  based  is,  that  money  had  been 
paid  the  guardian  six  days  prior  to  the  execution  of  the  bond,  and  that 
it  had  not  been  accounted  for.     Id, 

mGHWAYS. 

1.  Established  Fresuicftion  of  Law  is,  that  the  owner  of  land  abut- 
ting on  a  street  owns  also  the  fee  in  the  street.    Rich  v.  Mmnea'poUs,  861. 

8.  Public  Acquires  in  Street  onlt  Right  of  Wat,  with  the  powers 

and  privileges  incident  thereto;  and  subject  to  this  right,  the  soil  and 
mineral  belong  to  the  owner  of  the  fee.  The  public  easement  justi- 
fies only  the  taking  of  material  which  the  process  of  the  construction  or 
repair  of  the  street  requires.  Id, 
S.  Evidence  of  Similar  Accidents.  —  In  action  for  injuries  sustaiued 
by  plaintiff  from  defect  in  public  highway,  evidence  is  inadmissible 
that  at  about  the  same  time  other  accidents,  similar  to  that  which 
resulted  in  injury  to  the  plaiutiff,  had  happened  to  other  persons  from 
the  same  defect.     PMUps  v.  Willow,  114. 

4.  Negligence.  —  Evidence  of  Oiher  Similar  Occurrences  on  Other  Oc- 

casions is  not  Admissible  for  the  purpose  of  raising  a  presumption 
that  the  particular  accident  in  question  happened,  or  that  the  place  was 
defective  and  dangerous,  or  that  the  situation  was  of  such  a  character 
that  the  occurrence  resulting  in  the  injury  complained  of  might  well 
have  taken  place.     Cleveland  etc,  IVy  Co,  v.  Wynant,  044. 

5.  EvID£^'CE.  —  Whether  Any    Particular    Object  is  Catx:ulated  to 

Frighten  Horses  is  not  to  be  Pleaded  and  Proved,  but  is  to  be 
determined  by  the  experience,  observation,  and  intelligence  of  the  court 
and  jury  as  applied  to  all  the  facts  of  the  particular  case  before  them. 
Id, 

6.  Owner  of  Object  Obstructing  Highwat  is  not  Necessarily  Liable 

FOR  Damages  resulting  from  fright  thereby  occasioned  to  horses, 
merely  because  such  obstruction  is  in  violation  of  a  statute.  There 
must  have  been  a  natural  causative  connection  between  the  violation  of 
the  statute  and  the  frightening  of  the  horses  to  render  the  owner  liable; 
and  the  injury  must  in  each  case  be  proximately  such  as  was  within 
the  purpose  and  protection  of  the  statute.     Id, 

9.  Negligence  —  Instruction.  — Kailway  Company  has  Right  to  Leave 

its  Cars  at  Any  Point  on  its  Side-track  except  in  or  upon  the  high* 
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way;  and  wbere  a  car  wai  bo  left,  Imt  was  afterwarda  moved  vpoii  (ii» 
highway  by  persona  for  whom  the  company  waa  not  reapcoaible,  and  iHiile 
there  it  frightened  the  plainiiff *b  horaea,  and  ahe  waa  injured  in  cooae- 
quencc,  no  liability  ia  created  againat  the  company,  unleaa  it  negligently 
permitted  the  car  to  remain  npon  the  highway  an  nnreaaonable  length  of 
time,  and  it  ia  error  toTrefuse  an  inatroction  to  that  effect.  Id, 
8.  Nbglioence  —  EviORNCB.  —  In  Action  fob  Damaobs  RmuxTiNa  from 
Defendant's  Neguqencb  in  Obstructinq  Hiohwat  croeaing  with 
anow  thrown  from  the  railroad  track,  cauaing  the  death  of  the  plain- 
tiff's  intestate,  evidence  of  the  difficiiltiea  experienced  by  other  trarelera 
in  attempting  to  make  the  crossing  for  aome  daya  prior  to  the  accident^ 
and  while  the  highway  was  in  aubstantially  the  aame  ccmdition,  is  ad- 
missible, both  to  prove  the  unsafe  condition  of  the  highway,  and  also 
that  this  had  continued  so  long  as  to  charge  the  defendant  with  knowledge 
of  the  fact,  and  with  negligence  in  not  removing  the  obatruction.  Evi- 
dence of  what  the  deceased  was  worth  at  the  time  of  hia  death  ia  also 
admiaaible,  for  the  purpose  of  showing  the  reasonable  expectation  of 
pecuniary  benefit  to  hia  family  from  the  continuance  of  hia  lifeu  Phdf^ 
Y.  Winona  etc  B.  R,  Co,,  8C7. 

See  Municipal  CoRPORATiONa,  10-13. 

HOMESTEADS. 

1.  HoMBSTKAD  KiGiiT  CoNBTiTUTEs  A  Frbbuold,  withlu  tho  meaning  of  a 
atatnte  granting  a  right  of  appeal  in  caaea  where  freehold  estates  are 
involved.     SntU  v.  Snell,  626. 

&  Man  and  Woman,  Livino  Toobthbr  in  Aiktltkrt,  do  not  OojinTiuTB 
Family,  within  the  meaning  of  the  law  exempting  the  homestead  from 
forced  aale  under  execution.  But  a  father,  and  hia  illegitimate  children 
living  with  him,  constitute  a  family  auch  aa  may  aaaert  hpmeatead  righta^ 
and  auch  righta  cannot  be  defeated  by  the  fact  that  the  father  permit- 
ted a  woman  with  whom  he  unlawfully  cohabited  to  dwell  on  the  land. 
Lcme  V.  PJUUips,  41. 

tb  A  Homestead  Declaration,  Filed  while  the  Claimant  has  Anotrxr 
Homestead  duly  aelected,  and  never  abandoned,  ia  void.  The  fact  that 
the  first  homeatead  waa  aold  under  execution  and  aurrendered  to  the  pur^ 
chaaer  ia  immaterial,  becauae,  auch  aale  being  void,  the  homeatead  right 
ia  in  no  way  affected  thereby.     Wciffgle  v.  Worthif,  440. 

4.  Party  cannot  have  Two  Homesteads  at  the  Same  Time;  and  if  he  at- 
tempta  to  acquire  a  aecond  while  the  first  ia  in  force,  the  aeoond  ia  void^ 
and  aubject  to  judgment  liena.    Id. 

6.  €k)NSENT  OF  Wife  is  Necessary  to  Validate  Grant  made  by  huaband 
to  a  railroad  of  right  of  way  over  homeatead  oooapied  aa  auch  by  the 
family.  No  intereat,  encumbrance,  or  lien,  except  thoae  apecificaUy  men- 
tioned in  the  organic  law,  can  attach  to  or  affect  the  homeatead  unleaa 
given  by  the  joint  conaent  of  huaband  and  wife.  PUchtr  ▼.  Aichi9on  tic 
R"y  Co.,  770. 

6.  Evidence  of  Wife's  Consent  to  Alienation.  —  The  fact  of  joint  con* 
aent  of  husband  and  wife  to  an  alienation  of  an  eaaement  in  the  home- 
atead is  best  evidenced  by  a  writing  to  that  effect;  but  where  the 
oonatitution  does  not  in  express  terms  require  that  it  shall  be  so  ahown, 
it  may  be  established  the  same  as  any  other  material  fact»  provided  thai 
there  ia  always  some  showing  of  joint  consent,  aa  required  by  the  eonati- 
tation.    Id. 
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9.   HatOnEAD  EkTBT  — SUBBBQUEKTLT  AOQUIBSD  TiTUI  IhUBU  TO  MOBT- 

OAOEB.  —  Where  a  party,  with  right  of  pre-emption  to  lands,  mortgages 
hia  interest  for  a  valuable  consideration,  and  afterwards  enters  as  tenant 
of  the  mortgagee,  and  while  so  in  possession  makes  a  new  homestead 
entry,  oommutes  the  same,  proves  his  occupation,  pays  the  price^  and 
receives  title,  such  subsequently  acquired  title  inures  to  the  benefit  of 
the  mortgagee,  and  becomes  a  lien  upon  the  lamd.  Spie89  v.  Neuberg,  211. 
#.  Lassf  UPON  Lakd  Entered  as  a  Hokebtead,  but  fob  Which  the  Patent 
HAS  not  been  Issued,  cannot,  under  section  2296  of  the  Revised  Stat- 
utes of  the  United  States,  be  acquired,  for  machinery  placed  thereon,  to 
secure  payment  therefor.  But  where  the  removal  of  such  machinery 
will  not  materially  impair  the  realty,  a  lien  may  be  claimed  on  the  ma- 
chinery itself  under  the  Wisconsin  statute.    Pc^  v.  Peien,  KML 

HOMICIDB. 
See  Chimin  AL  Law. 

HUSBAND  AND  WIEE. 

t.  Antenufiial  Settlsx&nt  by  Which  Husband  Oonyets  land  to  the 
wife,  in  consideration  of  the  marriage,  is  not  fraudulent  and  void  as  to 
his  creditors,  although  he  was  at  the  time  insolvent,  or  may  have  in- 
tended fraud,  if  the  wife  had  no  notico  of  his  fraudulent  intent,  and  did 
not  participate  in  any  such  purpose  on  his  part.    Nance  v.  Nance,  378. 

'2.  Value  of  Pebsonal  Skill  and  Labob  Expended  bt  Husband,  in  the 
improvement  of  his  wife's  estate,  cannot  be  reached  by  a  court  of  equity, 
and  appropriated  to  the  satisfaction  of  creditors'  claims  against  the  hus- 
band.   Id. 

S.  Materials  Furnished  bt  Husband  with  bis  Own  Monet,  and 
Used  in  Improvino  his  Wife's  Property,  if  he  is  embarrassed,  will 
be  regarded  as  a  gift  in  fraud  of  his  creditors,  who  may  make  the  wife's 
estate  liable  therefor.  But  her  estate  will  not  be  charged,  if  the  whole 
amount  so  expended  by  him,  with  his  other  personal  property,  is  of  less 
value  than  the  amount  exempted  from  execution  in  his  hands.    Id, 

See  Estates  of  Decedents,  2-4;  Fraudulent  Ck>NTETAN0E8b  6,  6;  Hokb- 

stbads. 

INFANCY. 
See  Crdonal  Law,  1. 

INJUNCTIONS. 

1.  Court  of  Equitt  has  Jurisdiction  to  Enjoin  Enforcement  of  Citt 
Qbdinange,  having  for  its  purpose  the  destruction  of  the  franchise  of  a 
railroad  company,  in  which  the  public  has  an  interest,  where  the  injury 
to  the  company  will  be  irreparable;  and  the  company  is  not  required 
to  establish  its  right  at  law  before  invoking  the  aid  of  equity,  its  right 
being  clear  and  free  from  doubts  the  validity  of  the  franchise  depend- 
ing upon  the  construction  of  a  grant  from  the  city,  authorized  by  the 
company's  charter.    MobiU  v.  Railroad  Co,,  342. 

^.  Court  of  Equitt  will  not  Interfere  to  Enjoin  Mere  Trespass 
of  ordinary  character,  either  upon  the  person  or  property.  But  where 
a  trespass,  or  a  series  of  trespasses,  operate  in  effect  to  destroy  or  seri- 
oosly  impair  the  exercise  of  a  franchise,  a  court  of  equity  will  not 
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hflntate  to  inteipoM  to  pnmt  ihm  ^pnlModad  injiiiy  lijr  ^hm  M  ct 
injimoticiii*  Idm 
8.  CouBT  ov  Bquitt  wnx  vor  Rxfon  to  Ijktebwebm  bt  Cuiijiufboh 
to  rattram  a  ei^  from  unlawfully  attempfin^  by  an  crfinanrw^  to 
doitioy  tho  TiliiiJklo  fraocfaiae  of  a  railroad  company  mertly  bacaaie  tho 
ofdinanca  ia  of  a  qmui  oriminal  ohaiaetor.    Id, 

4.  CouBTs  09  EQvnrr  will  hot  iHrmnati  io  RmsAZX  CuifDrikL  ob  QaAsi 

Cbdunal  FBOCEKDOiafl^  as  a  genoral  ml%  nor  take  jnriidiotion  of  any 
caM  or  matter  not  itriotly  of  a  ciTil  nature.    Pofer  r.  Dm  PkumUf  494. 

6.  Equiit  will  hot  RnmAnr  EmaRonoDiT  nr  ArraoraiAXB  OouBa  or 

OBiUNAHGia  "Bs  ACTED  BT  Pbopib  AoTHOBirT,  ou  the  graond  that  ■ocb' 
ordinanoea  are  illegal^  or  that  the  peraon  aocpaed  of  their  Tiolation  i» 
innocent.  Kor  will  it  enjoin  proceedinga  nndar  an  cfdinance  for  th» 
porpooe  of  determining  iti  Talidity  in  a  court  of  law,  whan  the  defend* 
ant  haa  an  adeq[aate  remedy  at  law.  /dL 
8.  Equttt  whj.  vot  Ehjodt  FiosaoirnoBB  ubi^br  ▲  drr  OaiasAacE,  ra 
PRBYBHT  ▲  MuLTiPUGiTr  Of  SuRS^  vnleaa  complainant  haa  first  eetah- 
liahed  the  invalidity  of  the  ordinance»  and  hia  conaeqnent  ri^t  to  pro> 
tection  therefrom  by  a  aoooeaafnl  defenae  in  aome  action  at  law.    Id, 

7.  Bill  dt  Kquitt  Claimino  ConpsNaATioB  ibom  RAn.Bi>Ai>  Oompaht  worn 

RiOBT  ov  Wat  wiU  be  made  effiactiTe  by  injnnctaoDy  if  necaaaazy,  until 
the  damagea  are  propariy  aaoertained,  or  until  the  company  obtains  tha 
right  of  way  in  legal  form.  TkanUmr,  Shefiddele,  R*  R.Co,^  Z3n. 
•»  JnBiBDionoH  TO  Award  Damagbs  on  thb  DiasoLxmov  or  ak  iNJUKcnoir 
IB  HOT  Lost  by  the  expiration  of  the  term  at  which  final  judgment  waa 
entered  directing  auch  diaaolution,  if  the  defendants  were  then  granted 
leaye  to  file  anggeetion  of  damagea,  and  the  canae  waa  thereafter  regularly 
continued  from  term  to  term,  until  anggeationa  were  filed  under  thei 
leave  granted,  and  the  canae  waa  thereafter  further  continued  from  temL 
to  term,  until  the  anggeationa  were  heard  and  conaidered  and  the  dam-^ 
agea  aaaeaaed.    Pofer  ▼•  De9  Plaine$,  494, 

INSOLVENCY. 
See  Barkruftot  and  Inbolybbot. 

INSUKANCB. 

1.  LdB  iBSITRAirCB  COMPANT  18  ESTOPPBD  IBOM  BbNTINO  AuTBOBITT  OV  RB> 

AoxBT,  where  it  iaauea  a  policy  of  assurance  upon  an  application  pro- 
cured by  him,  and  receiyes  from  the  assured,  up  to  the  time  of  his  de- 
cease, all  the  dues  and  assessments,  payable  to  the  company  under  the 
policy.  McArthur  v.  Borne  Life  Ins,  Co.,  G84. 
2.  Fbaud  ot  Ldb  Insubaitob  Agent  Bikds  Cohpakt,  and  Hb  Acts  wrrmir 
Scx>PB  OF  HIS  Authobitt,  where,  having  been  duly  authorised  as  agent 
to  fill  up  application,  he  fraudulently  and  falsely  miastatee  material  facta 
therein  and  in  the  medical  certificate,  and  also  makes  material  alteratiooa 
in  the  policy  itself,  of  which  acts  neither  the  assured  nor  the  company 
have  any  knowledge.    Id, 

5.  Holdbr  of  Insurangb  Polict  is  Chabqbablb  with  Knowlbdob  of  n» 

Contrnts,  in  the  absence  of  fraud,  misrepresentation,  or  concealment^ 
when  he  has  an  opportunity  to  examine  it  before  acceptance.     Jforrp- 
eon  V.  In$,  Co.,  63. 
4.  Plbadinq  in  Which  Partt  Seeks  to  Excuse  Himself  from  Obu- 
OATiON  to  comply  with  the  terms  of  an  insurance  policy,  on  the  ground 
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of  ignorance  of  its  contenta,  bnt  not  alleging  frand,  misrepresentation, 
or  concealment,  is  bad  on  special  exception*    Id, 

6w  AosNOT. — Insurancb  Company  is  Chargeable  with  Kmowlbdoe  of 
Evert  Fact  of  which  its  general  agent  has  knowledge,  and  when  the 
company  fails  promptly  to  repudiate  the  acts  of  such  agent,  it  will  be 
held  to  have  ratified  them,  or  io  be  estopped  by  its  silence  when  it 
ought  to  have  spoken.    Id, 

K  RsrasuRANCB.  —  Although  Pouct  of  Insurance  Protides  that  it. 
shall  be  null  and  void  unless  countersigned  by  the  company's  general 
agent,  having  power  to  **  issue  and  cancel  policies  for  it,  make  renewals- 
and  indorsements  of  other  insurance  when  necessary,'*  and  also  that  the 
procuring  of  other  insurance  on  the  property,  "  not  made  known  to  thii 
company,  and  consented  to  hereon,"  will  avoid  the  policy,  yet  if  other 
insurance  was  obtained,  and  such  agent  when  informed  thereof  made  no- 
objection,  but  promised  to  indorse  his  consent  on  the  policy,  and  after- 
wards made  a  written  memorandum  for  renewal,  with  such  reinsurance- 
embodied  therein,  but  did  not  indorse  it  on  the  policy,  the  company  wilh 
be  bound  by  its  acquiescence  in  such  acts  of  its  agent;  and  this  is  so, 
although  the  policy  stipulates  that  **  agents  of  this  company  have  no- 
authority  to  bind  the  company  in  violation  of  any  of  the  printed  term» 
or  conditions  of  insurance,  as  herein  expressed;  and  no  printed  or  writ- 
ten condition  or  restriction  hereof,  which  by  its  terms  may  be  subject  to- 
waiver,  shall  be  deemed  to  have  been  waived,  except  by  a  distinct,  spe* 
dfic  agreement,  clearly  expressed  in  the  body  of  the  policy."  Any  con» 
dition  in  the  policy  wldch,  under  its  terms,  might  have  been  waived  in 
the  body  thereof,  and  not  otherwise,  must  be  deduced,  wjthin  the  mean-^ 
ing  of  this  stipulation,  a  condition  or  restriction  "subject  to  waiver*** 
and  to  such  only  does  the  stipulation  apply.    Id, 

7.  Construction    or    Poucr  —  Increase  or   Risk. —A  policy  of  fire 

insurance  provided  that  if  the  insured  buildings  should  be  "altered, 
added  to,  or  enlarged,"  due  notice  must  be  given  and  consent  indorsed 
on  the  policy.  A  by-law,  made  part  of  the  contract,  provided  that 
whenever  a  building  should  be  "  altered,  enlarged,  or  appropriated  to 
any  other  purposes  than  those  mentioned,  or  the  risk  be  otherwise 
inereased,"  without  the  consent  of  the  insurer  first  obtained,  the  policy 
should  be  void.  Under  these  provisions  in  the  policy,  notice  to  the- 
insurer  and  consent  to  a  material  enlargement  of  the  building  are- 
required,  although  the  risk  be  not  in  fact  thereby  increased.  A  writtea 
permission  in  such  policy  "to  make  necessary  alterations  and  repairs " 
does  not  authorize  a  material  enlargement  of  the  building  by  an  additioa 
twelve  feet  wide  and  two  hundred  feet  long.  FrosCa  D.  L,  etc  Co,  v.. 
MiUen*  etc  Ins,  Co,,  846. 

8.  While  WRirrEN  Provision  or  Contract  should  Prevail  over  on» 

inconsistent  with  it,  and  which  is  part  of  a  printed  form,  adopted 
for  general  use,  yet  only  so  far  as  it  is  apparent  that  the  parties  intended 
to  modify  or  disregard  the  printed  stipulations  will  the  latter  give  way. 
Id. 

9.  Parol   Evidence  that    Enlargement   of    Building    Insured   was 

Contemplated  at  the  time  the  insurance  was  effected  is  inadmissible 
to  vary  the  terms  of  the  written  contract  of  insurance  relative  to  the- 
enlargement  of  insured  buildings.     Id. 

10.  Contract  is  to  be  Construed  in  Light  of  Circumstances  under 
Which  It  was  Made,  and  a  contract  for  insurance,  to  run  for  a  period 
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o(  jMn.  made  npoa  a  bnfldbg  and  machinery,  ibcn  known  to  be  la 
prooew  of  eanttmction,  is  applicable  to  the  property  when  eomplete  aa 
the  parUet  had  contemplated.  A  description  in  the  policy  of  the  boild- 
ing  insured  aa  a  "saw-mill  building"  does  not  limit  the  vse  ol  the 
property  to  the  purposes  of  a  saw-mill.    Id, 

11.  Where  Co!fCURREirr  Poucns  of  insurance  on  property  afterwuds  de- 
stroyed were  written  with  the  consent  of  the  respective  companies^ 
the  aggregate  amoont  of  such  insurance  written  in  the  policiea  is 
the  value  of  the  property  as  stipulated  in  each  policy,  and  must  be  re- 
garded as  conclusive,  not  only  as  to  the  true  value  of  the  property  when 
insured,  but  also  as  to  the  true  amount  of  loss  and  measore  of  damagea 
when  destroyed,  under  the  provisions  of  the  Wisconsin  statute^  wfaidi 
must  be  re^rded  as  part  of  the  contract  of  insurance.  OMotk  G,  Lm 
Co.  V.  Oemuuua  F,  f.  Co.,  233. 

12.  Watvbb  or  FoBnErruRS.  —  Where  agent  of  insunnoe  company,  with 
knowledge  of  the  forfeiture  of  a  policy,  and  without  »»««*»'»g  upon  tha 
same,  continues  to  recognize  the  validity  of  the  policy,  and  enters  into 
negotiations  for  the  settlement  of  a  loss,  whereby  the  insured  ineun 
expense  and  trouble,  this  constitutes  a  waiver  of  the  forfeiture.    Id. 

18.  Fire  Iksuraiycb.  —  Assured  masjljh  "  Entirb  UKOOKDrrioNAL  akd  sSolb 
OwKERSUiF  **  within  the  conditions  in  a  policy,  although  the  paeseasioii 
of  the  realty,  on  which  the  building  and  insured  property  are  situate,  is 
held  by  him  under  an  agreement  for  its  purchase,  and  the  balance  dne 
thereon  is  unpaid  at  the  time  the  policy  ia  issued,  said  policy  being  held 
by  the  agent  until  the  land  is  paid  for  and  the  deed  given  the  plainti^ 
after  which  the  loss  occurs.    Johamne$  v.  Standard  F.  Office^  160. 

See  Taxation,  8. 

JUDGMENTS. 

1.  CknTRT n  BouKB io  CoMmrs  ns  DaoRnTO  Casb  Masibt  PuuDOioa. 
Rarer  L  Co,  r.  Trout,  286. 

t.  Departctre  or  Court  erom  Estabushxd  Modes  or  Procedurr  Renderr 
ITS  Judgments  Void,  even  though  it  may  have  jurisdiction  both  of  the 
subject-matter  and  of  the  parties.  A  coort»  though  poene wring  such 
jurisdiction,  is  still  limited  in  its  modes  ol  procedure,  and  in  the  extent 
and  character  of  its  judgments.     Antiumy  v.  Katey,  277. 

5.  Judgment  is  Void  roR  Want  or  Jurisdiction  over  the  DErENDANTs, 

if  the  summons  is  not  personally  served  on  any  of  them,  and  there  is  no 
order  of  the  court  or  judge  for  its  service  by  publication,  and  the  judg- 
ment is  entered  before  the  time  had  elapsed  for  them  to  appear  and  an- 
swer, had  there  been  due  service  by  publication.  People  v.  Greene,  448. 
4.  Motion  to  Set  Aside  a  Judgment  is  a  Direct,  and  not  a  Collateral, 
Attack  thereon.    Id. 

6.  Judgment  Void  for  Want  or  Jurisdiction  over  Defendant  mat  be 

Set  Aside  after  the  Lapse  or  Twelve  Years,  on  motion.  The  power 
of  the  court  to  vacate  a  judgment  which  appears  to  be  void  from  an  in- 
spection of  the  judgment  roll  is  inherent.  It  does  not  expire  by  lapse 
of  time,  uor  is  it  restricted  by  secti()n  473  of  the  Code  of  Civil  Procedure 
of  California,  designating  the  time  within  which  motions  may  be  made 
for  relief  against  judgments  entered  against  a  party  by  mistake^  aoci« 
dent,  Burprise,  or  excusable  neglect.     Id, 
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4.  Ths  EzxcvnoK  or  ▲  Void  Judomsnt  will  bx  Stated  bt  thb  Ooobt. 
CoortB  will  not  permit  their  process  to  be  abused  by  attempts  there- 
under to  enforce  void  judgments.    Id, 

7.  Moot  Effectual  Mods  of  Pretentino  Abuse  of  Pbooxss  bt  Usino  It 
TO  Enforce  a  Void  Judgment  is  by  extirpating  the  judgment  itself,  ^ 
by  removing  a  form  which  is  without  substance.     Id, 

4.  Decree  of  Court  mat  be  Void  because  It  has  Exceeded  its  Juris- 
diction in  the  progress  of  the  cause,  even  though  it  obtained  jurisdic- 
tion rightfully.  And  where  in  a  suit  the  sole  object  of  which  is  the 
assignment  of  a  widow's  dower  in  the  land  mentioned  in  the  biU,  the 
county  court  not  only  assigns  the  dower,  but  also,  9p(mU  suoy  decrees  a 
sale  of  the  residue  of  the  land,  it  plainly  exceeds  its  jurisdiction,  and  its 
decree  ia  void,  and  may  be  oollateraUy  attacked.  Seanuter  r,  Blackiioek, 
262. 

f.  Decree  of  Ck>uRT,  PROHiBrrxD  bt  Statute  fbom  Digexbino  Salb  ov 
Land  for  partition  when  the  interest  of  any  par^  exceeds  three  hun- 
dred dollars,  is  void  where  the  record  affirmatively  shows  that  the 
interest  of  each  party  exceeds  that  sum.   Id. 

to.  Dismissal  of  Petition  Prating  for  Annulment  of  Void  DsoBa  can- 
not affect  the  rights  of  the  parties  to  snch  decree^  nor  prerent  them 
from  attacking  it  in  a  collateral  proceeding.    Id. 

11.  Default  Incurred  bt  Following  m  Good  Faith  thb  Adviob  ovCk>uir- 
8EL  SHOULD  BE  RELIEVED  AGAINST,  where  the  judgment  is  for  a  large 
sum,  and  a  meritorious  defense  exists.  In  such  case  it  is  the  duty  of 
the  court,  where  the  spplication  is  properly  made  alleging  snch  defense^ 
to  open  the  judgment  upon  reasonable  terms;  a  refusal  to  do  this  is  a 
manifest  abuse  of  discretion.     WkereaU  v.  EtHif  16i. 

UL  Judgments.  —  Elements  Kbcessart  to  Constitutb  Jxtdombnt  in  Onb 
Suit  Bar  to  a  second  suit  are:  I.  lliat  the  issue  in  the  seoond  snit^ 
npon  which  the  judgment  is  brought  to  bear,  was  a  material  issae  in 
the  first  suit,  necessarily  determined  by  the  judgment  therein;  and 
2.  That  the  former  judgment  was  upon  the  merits.  LiddeU  ▼.  Chidester, 
887. 

15.  One  Claiming  in  Privitt  with  Another,  whether  bt  Blood^  estate^ 
or  law,  occupies  the  same  situation  with  such  other  as  to  any  judgment 
for  or  against  him,  and  the  record  of  the  judgment  is  equally  admissible 
as  evidence  against  either.     Woods  v.  MontevaUOf  393. 

14.  Defendants  are  Estopped  bt  a  Decree  Which  Determines  thbih 
Rights  as  against  Each  Other,  to  the  same  extent  as  if  they  were 
respectively  complainant  and  defendant,  instead  of  being  joined  as  de- 
fendants.    Harmon  v.  Auditor,  502. 

16.  Judgment  against  a  Countt,  in  a  matter  of  general  interest  to  all  its 
citizens,  is  binding  on  the  latter,  though  they  are  not  parties  thereto. 
Every  tax-payer  is  a  real,  though  not  a  nominal,  party  to  such  judgment. 
Id. 

16.  Judgment  in  a  Suit  Brought  bt  Tax-paters  of  a  Town  against  the 
Town  and  a  Railroad  Compant,  to  Enjoin  the  Issue  bt  the  Town 
OF  Bonds  to  the  company,  by  which  it  is  adjudged  that  such  bonds 
should  issue,  is  binding  on  all  the  other  tax-payers  of  the  town,  though 
not  parties  to  the  suit.     IcL 

17.  Value  of  Plea  of  Former  Recovert  is  not  to  be  determined  by  th* 
reasons  which  the  court  gave  for  rendering  the  former  judgmait  or  ds> 
cree.    Id. 

Am.  St.  Bip..  Vol.  V.  —61 
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18.  JwQwatT  n  Ookglubitb  ov  Axx  QuxBTioifs  wituui   thb  lasui^ 
WHBTHKB  FbufALLT  LmoATiD  OE  ROT.    Principle  of  ret  jwdkaia  ex* 
tends  not  only  to  qnestiona  of  fact  and  of  law  which  were  decided  is 
the  former  rait^  but  also, to  groonda  of  recovery  or  defense  which  might 
have  been  bat  were  not  presented.     Id, 

10.  JUDOMKNT   ESTABLISHI50  TBI    DUTT  OF  ▲  CiTT  TO    laSITB  BONDS  WILL 

Preclitdi  Such  Citt  and  itb  Tax-patkiu  from  sabsequenUy  contesting 
the  validity  of  the  bonds  on  grounds  which  might  have  been  hot  were 
not  nrged  in  the  former  snit;  snch,  for  instance,  as  that  the  election 
by  which  the  issue  of  the  bonds  was  authorized  was  imgnlar  and  void. 
Id. 

10.  Judiciary  havikq  Once  Detxricinsd  that  a  Bond  ob  Odntbact  i» 
Valid  cannot,  as  against  an  Innocent  Puechaser  of  such  bond  or 
contract  relying  on  such  decision,  subsequently  impair  its  obligation.  Id. 

n.  Bes  Judicata.  —  Forher  Adjudication  on  Question  or  Right  to  Cua- 
TODT  or  Infant  Child,  brought  up  on  habeoM  coryuM,  may  be  pleaded 
as  ret  judkaia^  and  is  conclusive  upon  the  same  paxties,  upon  the  sam* 
■tste  of  facts.  Such  a  case  is  really  one  of  private  parties  contesting 
private  rights,  under  the  form  of  proceedings  on  habeoM  eorpmt,  and  is 
distinguiBhable  'from  one  in  which  the  writ  is  sued  out  on  behalf  of  a 
person  unlawfully  restrained  of  his  liberty.    SiaU  v.  Beehdd,  854. 

tSL  Decree  pro  CoNrEsso  Rendered  against  Oobporation,  on  issues  grow- 
ing out  of  a  contract  made  by  its  agents,  involves  an  admission  by  the 
corporation  of  the  allegations  of  the  bill  as  to  the  validity  of  the  ood- 
tract^  and  of  the  authority  of  its  agents  to  make  it;  and  the  record 
would  be  admissible  evidence  of  these  matters  in  a  subsequent  snit  b»> 
tween  the  parties  or  their  privies.  Alabama  O,  S,  B,  H,  Co,  v.  Soittk  dk 
N.  R,  R.  Co,,  401. 

ttL  Judomsnt.  —  There  gah  be  No  Judqicent  Capable  or  beino  Dogkrsd^ 
or  enforced  in  any  manner,  tUl  it  is  entered  in  the  judgment-book;  and 
a  docketing  without  such  entry  Ib  of  no  avail,  although  a  judgment  roI]» 
containing  a  purported  copy  of  a  judgment  in  \%  has  been  made  up  and 
filed.  The  clerk  cannot,  in  such  case,  lawfully  enter  the  judgment 
Mcne  fro  tunc  without  the  order  of  the  court;  but  a  refusal  to  grant  a 
tempoiary  injunction  to  restrain  the  clerk  from  entering  the  judgment 
fmnc  pro  tune  is  not  beyond  the  sound  legal  discretion  of  the  courts  and 
is  not  necessarily  error.    Rockwood  v.  Davenport,  872. 

M.  Judgment  Lien  on  Land  Terminateb,  under  the  statute  of  Iowa  (Code* 
section  2882),  where  more  than  ten  years  have  elapsed  since  its  rendi- 
tion, and  where  no  steps  have  during  that  time  been  taken  to  preserve 
or  revive  such  lien.  A  junior  lien  placed  upon  the  land  after  the  expira- 
tion of  such  time  takes  precedence,  and  the  former  judgment  cannot  then 
be  revived  by  its  owner  so  as  to  stand  as  the  first  lien.    Boifle  t.  iforo- 

«^,  657. 

See  EzEOUTioNS^  1. 

JUDIDIAL   SALES. 

I.  Lahss  Sold  nr  Exbcdtion  or  Statutobt  Power  are  Dbsgribxi> 
WITH  SumciENT  Certainty,  if  all  persons  invited  by  the  notice  ta 
become  bidders  are  enabled  to  identify  the  property,  and  know  what 
was  being  sold.     Herrick  v.  Morrill,  841. 

I.  Btidbncb  or  Eztrinsio  Facts  and  Cxboumstances  is  Adxissibue 
TO  iDENTirr  Premises  Sold,  or  to  apply  the  description  thereto,  bat 
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*  fatally  defectiTe  deseription  in  a  sale  on  ezecatioa  cazmot  be  helped 
oat  by  evidence  of  facta  tending  to  prove  what  property  the  officer 
probably  intended  to  advertLse  and  aell.  Id. 
8.  Maxim  Caveat  Emftob  Strictlt  Applies  to  Judicial  Sales,  aabjeot 
to  the  qoalification  that  the  purchaser  is  entitled  to  relief  on  the  groond 
of  after-discovered  mistake  of  material  facts,  or  fraud.  But  to  entitle  him 
to  relief  such  mistake  must  be  mutual,  and  where  fraud  or  mistake  i» 
relied  on  by  him,  after  the  sale  has  been  confirmed,  it  must  be  clearly 
and  distinctly  charged  and  proved.    Redd  v.  Dyer^  272. 

4.  PURCHASEK  AT  JUDICIAL  SaUS,  BT  HIS  CoilTBACr   OV  PUBOBABl,  WaIYIV 

Ebbob  of  Coubt  in  decreeing  the  sale  without  ordering  an  aocount  of 
liens  to  be  first  taken.    Id. 

See  EzsounoKS;  SuBvms. 

JURISDICTION. 

1.  CoNSTBuormi  Service   or  Summons   bt  PuBUOATioir.  —  MinneioUi. 

statute  (Gen.  Stats.  1878,  c.  66^  sec.  64)  authorizing  a  oonttruotive  ser- 
vioe  of  summons  by  publication,  "upon  the  filing"  of  an  affidavit^ 
alleging  the  non-residence  of  the  defendant^  etc,  makes  such  filing  »■ 
prerequisite  condition  to  an  authorized  publication.  And  if  the  affidrnvit- 
be  not  filed  until  after  the  publication,  even  if  it  be  done  on  the  day  of 
the  entiy  of  the  judgment,  the  court  acquires  no  junsdictioo,  and  it*- 
judgment  is  void.     Barber  v.  Morris^  836. 

2.  It  Appsabiko  upon  Face  op  Record  that  Summons  dt  Acrnov  was< 

Served  in  a  way  inefiectual  to  confer  jurisdiction,  it  will  not  be  pre- 
sumed that  a  valid  service  was  made  in  some  other  way.    Id* 
S.  In  Minnesota,  Court  Acquires  No  Jurisdiction  bt  its  AiTAomcENy 
of  property  of  the  defendant  in  an  action,  without  an  authorized  servioo 
of  the  sunmions.    Id. 

4.  BiATB  Court  has  JuRisDicnoN  to  Remove  a  Cloud  from  PuaNTiPili 

Titlb  created  by  a  sale  of  his  property  under  a  judgment  entered  ill 
one  of  the  national  courts  against  another  person.  WethertU  v.  BberU^ 
674. 

5.  QanBonoN  to  Jurisdiction,  when  Too  Late. — Where  action  against 

railroad  company  is  brought  under  statute  (section  60  of  Kansas  Code) 
which  makes  provision  as  to  when  jurisdiction  shall  attach  in  snob 
eases,  and  is  tried  in  a  justice's  court,  the  judgment  therein  appealed 
fram*  and  the  case  again  tried,  it  is  too  late,  upon  a  motion  for  a  new 
trial  then  made,  to  object  for  the  first  time  to  the  jurisdictbn.  KaiMaB 
cf6  Cob  V.  ModeboMgh,  716. 

See  Equitt,  8;  Estates  op  Decedents;  Judgments. 

JURY  AND  JURORa 

Ko  Error  dt  RsrugiNO  Trial  bt  Jury  in  Suit  Purely  ov  Equitablb 
CoQNiSAHOi^  such  fts  aotion  to  cancel  a  note  and  mortgage.  Lam  ▼• 
AsUsnMMTy  6SI« 

See  Negligence,  I. 

LANDLORD   AND  TENANT. 

1.  Valid  Lease  mat  be  Made  op  Land  then  in  Possession  op  LessorIb 
Tenant,  under  an  unexpired  lease;  and  the  lessor  is  answerable  in  dam* 
ages  to  his  lessee  if  he  fails  to  dispossess  such  tenant  after  the  expiration 
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of  the  6r8t  leMS,  and  to  dalirer  poweitioo  ponoant  to  ibo  toma  of  tho 

tint  lease.     Hiee  ▼.  VTAtCmorf ,  479. 

.t.  MBAsrRi  or  Damaob  Rxoovxrabli  bt  a  Libbu  AOAum  hib  Lomb  voa 

HOT  PuTTDCo  Hm  IHTO  PossBsaiON  19  the  value  of  what  tho  leaee  lalsjht 

have  made  by  the  nae  of  the  leaaed  propertj  dnring  the  tann  of  tho 

Jeaee.    Id, 

See  Gbowixo  Caon,  i. 

LARCENY. 
See  Cbiminal  Law,  20-21. 

LICENSE. 

A  Licurai  PBorut  is  A  PnuciT  to  do  buamoM  whioh  oonld  not  lawfolly 
bo  done  without  each  licenae.  San  Prandteo  v.  Llwtpoof  efc.  /m.  Ga.,  4SSL 

UENS. 

(Bee  Banks  and  Baskdio,  8;  HojuffnA08»  8;  JuwrnaaTSy  24;  Mkbaxic^ 

Lzxiis. 

MABRIA6E  AND  DIVORCE. 

X  DiTOBOB. — Husbamd's  Pbtitiov  to  batb  Mabbiagb  Cohtbact  Ab* 
Whua>,  becanae  hia  wife  gave  birth  to  a  fully  developed  child  ao 
aoon  after  marriage  as  to  render  it  certain  that  it  was  begotten  prior  to 
-marriage,  will  not  be  granted,  onleas  evidence  is  prodnoed  by  him  anffi* 
cient  to  overcome  the  legal  presumption  that  ho  is  the  father  of  tho 
chUd.    McCulUmgh  y.  McCuUougk,  96. 

t,  AoTioN  lOR  DrvoRCB  ox  THB  Gbound  ov  Cbvbltt  CoioinTBD  bt  Hub- 
BAirp,  vn  A  PRIOB  AcnoN,  by  charging  his  wife  therein  with  nnchaatity 
prior  to  her  marriage  with  him,  cannot  be  sustained  while  snch  fonner 
action  remains  undisposed  of,  if  the  charge  made  by  tho  husband  in  that 
action  was  material  therein,  because,  if  material,  the  issue  formed 
thereby  must  be  first  tried  in  the  action  wherein  the  charge  was  made. 
De  Haley  v.  Haley,  460. 

■S.  Csoas-ooMPLAiNTS  IX  ACTIONS  FOR  DiTORCB.  — The  court  doubts  whether 
the  codes  permit  cross-complaints  in  actions  for  divorcof  and  intimatea 
that  while  recriminatory  matter  may  be  shown  by  defendant  as  a  bar  to 
plaintiff's  cause  of  action,  it  may  not  be  the  basis  of  afi&rmative  relief.    Id, 

4.  Validitt  of  Dxcbkb  of  Divorce  is  not  Assailablb  on  the  ground 

that  the  special  district  judge  who  tried  the  case,  and  rendered  the 
decree,  was  the  county  judge  of  the  county  when  the  trial  began. 
Although  he  be  such  an  officer  as  is  forbidden  by  the  constitution  to  hold 
another  office,  his  acceptance  and  exercise  of  the  duties  of  another  offioe 
would  operate  an  abandonment  of  the  office  to  which  he  had  formerly 
^jualified,  and  his  act  as  special  judge  would  be  valid.  Altup  v.  Jordan^ 
63. 

MARRIED  WOMEN. 

1.  Contracts  of  Marrixd  Women  were  Void  at  Common  Law  and  in 
EguiTT,  so  far  as  imposing  personal  obligations  is  concerned,  though 
such  contracts  might,  subject  to  certain  limitations,  bind  their  separate 
estate.    Snell  v.  Snell,  526. 

5.  Married  Women  and  Married  Men  are  Placed  on  the  Same  FooTDfOi 

by  the  statutes  of  lUinoiB,  with  respect  to  all  property  rights,  including 
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the  meaiifl  to  aoqnire,  protect,  and  dispose  of  the  same;  and  the  duties 
and  obligationa  of  married  women,  in  respect  to  these  rights  and  powers*, 
are  the  same  as  others  na  Juris.    Id, 

t,  Marrisd  Womkn  mat,  nt  Illinois^  be  Compelled  to  Correct  a  Mis- 
take which  has  occurred  in  the  execution  of  a  deed;  and  such  deed,  if 
duly  executed,  may  be  reformed  in  equity  by  correcting  a  mistake  ia 
the  description  of  property  therein,  so  as  to  make  such  deed  exprssa 
what  the  parties  intended  it  should.     Id. 

4.  Married  Womak  is  Estopped  from  Denying  her  Posititb  RxprV" 
8ENTATI0NS  Made  TO  A  MORTGAGEE,  who,  acting  in  good  faith,  and  hav- 
ing no  knowledge  that  the  facts  stated  are  untrue,  is  induced  by  thosa 
representations  to  take  a  mortgage  upon  her  real  estate.  Lane  ▼.  SeMem^ 
mar,  621. 

6.  Duress.  —-As  against  Bona  Fids  Indorsee  or  Note  and  Holder  of 
Mortgage,  Married  Woman  is  Estopped  from  showing  that  her  hns^ 
band,  acting  in  collusion  with  the  original  mortgagee,  exercised  doress^ 
and  thereby  obtained  her  signature  to  a  negotiable  note,  and  the  mort- 
gage to  secure  same,  as  well  as  to  an  affidavit  containing  material  repre- 
\  M&tations  affecting  the  mortgage  on  which  the  indorsee  relied  in  good 
faith,  although  the  truth  may  be  shown  against  the  original  mortgAgee.  /dL 

See  Husband  and  Wm;  Wills^  4, 

MASTER  AND  SERVAlTr. 

1.  ODNTEAior  ov  Employment,  entered  into  1^  tel^grapliio  ootfespondaoM^ 
agreeing  to  serve  for  "one  thousand  doUan  a  year,"  nnezplainadt  it  »■ 
contract  for  a  year's  service  for  that  Bnm»  to  be  paid  in  groas.  Lidddk 
V.  ChOeder,  387. 

%  Remedies  or  Employee  WRONoriTLLY  Disohaboed  bdobb  End  or  Tnufr 
!•  He  may  elect  to  treat  the  contract  aa  rescinded,  and  sue  onagiMiiiHM 
memU;  or  2.  He  may  sue  for  an  entire  breach  of  the  contract  by  thA- 
dafendant>  and  recover  all  damages  sustained  np  to  the  trial;  or  t.  He- 
may  wait  until  his  wages  would  mature  under  the  terma  of  the  contracty 
and  me  and  reoover  as  upon  performance  on  his  parti    Id. 

X  When  Wages  are  Payable  in  Installments,  Suna  may  bb  Bbouoht  oik 
the  several  installments  as  they  mature.    Id. 

4b  Bboovsey  or  Judgment  by  Discharged  Employee^  had  in  an  actioa 
claiming  wages  for  the  month  in  which  he  was  dischaigedf  is  conclusive 
of  the  fact  that  his  wages  were  due  and  payable  in  monthly  installments^ 
and  also  estops  the  defendant  from  denying  that  he  discharged  the  plain* 
tiff  without  cause.    Id. 

6w  Servant,  though  a  Mere  Volunteer,  and  not  Expeotino  Any  Pay 
roR  THE  Work  Done,  is,  if  engaged  at  the  request  of  the  man  in 
charge  of  the  work,  for  the  time  being,  the  servant  of  the  master,  and 
entitled  to  the  same  protection  as  his  other  servants.  Johnaon  v.  Ash' 
land  W,  Co.,  243. 

6.  When  Failure  to  Employ  a  sufficient  number  of  men  to  perform  the 

work  is  the  proximate  cause  of  injury  to  a  servant,  the  master  is  liable, 
unless  such  servant  may  fairly  be  said  to  have  assumed  the  risk  incident 
to  carrying  on  the  work  with  an  insufficient  number  of  men.    Id. 

7.  Employee  of  Railroad  Company  is  GxnLTY  ob  Contributory  Negli- 

gence, when,  in  violation  of  the  company's  rules,  he  puts  himself  in  a 
position  of  obvious  danger,  iu  consequence  of  which  he  is  injured.  Dor- 
raeoU  v.  CJiesapealx  etc.  H.  R.  Co.,  266. 
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8.  DvTT  or  i>^w.»ftA¥fc  CoMPimr  to  m  EMFunm  n  Ddchabobd  vr  Sx« 

saom  or  Obbimabt  Cavm,  by  which  u  meant  mch  w»>rhfnhifi,  «»- 
tion,  and  forenght  as,  under  all  the  drcnmataneei  of  the  partaeolar 
inmce,  a  eosporation  controlled  by  carehil,  pradsnt  officera  cv^t  to 
«zerciae.  Sneh  company  is  not  boond  to  change  its  maehinery  in  order 
to  apply  every  new  invention  or  sappoeed  improrement  in  appliance^ 
Irat  may  nse  an  appliance  less  safe  than  anotiier  in  nse,  provided  its 
employees  be  not  deceived  as  to  the  d^pree  of  danger  that  thqr  incniw 
Id. 

9.  Emtlotes  op  Railroao  Comfakt  is  Bouvd  io  KnnwTWi  Obdihabt  Gasi 

to  avoid  injuries  to  himself,  and  any  negligence  on  his  part  amoonting 
to  the  want  of  ordinary  care,  which  is  the  proximate  caase  of  the  injviy, 
will  defeat  an  action  against  the  company.     Id, 

10.  Danger  IiiciDizrT  to  Usx  or  THBn-LnrK  CooTUSQa  ion  Rin.Biup 
Cabs  may  be  considered  as  one  of  the  ordinary  perils,  the  risk  of  whidi, 
by  his  contract  of  service,  a  brakeman,  who  had  ample  means  of  knowing 
that  such  couplings  were  often  made  by  the  company,  assumes.     Id. 

11.  Where  a  par^  is  injured  by  being  jammed  between  two  cars  whilo 
going  along  a  beaten  path,  accustomed  to  be  kept  open  between  said 
cars,  which  path  had  been  used  for  along  time  prior  thereto  by  the  com- 
pany's employees,  and  over  which  he  was  walking  in  order  to  commence 
his  usual  duty  as  a  wiper  of  locomotives  for  the  defendant  company, 
snch  party  is  the  company's  employee,  although  he  was  not  actuaUy 
laboring  for  it  at  the  time  of  said  injury;  in  snch  case  said  employee  is 
a  fellow-Bervant  of  those  in  management  of  the  train,  whose  negUgenoo 
caused  the  injury,  and  he  cannot  recover  for  said  injury.  Ewald  v. 
Chicago  A  N.  W,  Ky  Co.,  178. 

12.  Railboad  Companies.  —It  is  Dutt  or  Railroai)  Coicpakt  to  Cotxr 
Bbidoes  and  Culvebts  on  the  line  of  its  road  within  its  yards,  and 
within  a  reasonable  distance  of  switches,  wherever,  in  the  proper  per- 
formance of  their  duties,  it  wnnld  naturally  and  reasonably  be  antici- 
pated that  brakemen  would  be  apt  to  go  in  making  oonplings,  FraMm 
V.  Wimma  etc  R.  R.  Co.,  850. 

18.  Ir  KEOLiaENCE  or  Masteb  Combines  wini  Nequobnob  or  Fcllow- 
SSBVANT,  and  the  two  contribute  to  the  injury  of  another  servant^  him* 
self  free  from  negligence,  the  master  is  liable.    Id. 

14.  Question  roR  Jubt.  —  Whether,  under  the  foots  of  the  particular  case^  it 
was  the  duty  of  the  railroad  company,  in  the  ezerdso'  of  ordioaiy  care^ 
to  cover  a  certain  culvert,  was  a  question  properly  submitted  to  the 
jury.    Id. 

16.  Emfloteb  CANNOT  Reooveb  FOR  KsoLiOENCB  OE  Oo-EMPLOTEE  engaged 
in  the  prosecution  of  a  common  business,  where  the  a43tion  is  against  em- 
ployer.    Thdeman  v.  Moeller,  663 

16.  Who  abe  Fbllow-sebvants — Question  or  Faot  roB  Jubt.  •—  Employee 
who  is  charged  with  no  other  duty  than  to  inspect  maehinery,  in  the 
operation  of  which  injury  occurs,  is  not  a  fellow-servant  with  the  engi- 
neer. But  if  in  addition  to  its  care  and  inspection  the  employee  is  re- 
quired to  repair  the  machinery  when  broken  or  defective,  and  also  to  run 
tiie  engine  which  propels  it,  he  is  a  fellow-servant.  In  such  case  tho 
issue  as  to  whether  the  engineer  was  a  feUow-servant,  when  the  evidence 
tended'  to  show  that  his  negligence  caused  the  injury  complsined  o( 
should  have  been  submitted  to  the  jury,  and  a  refusal  of  the  ooort  to  do 
-this  constitutes  error.     Id. 
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17.  Risks  IwomuiT  to  EiiPLOTiaarT. — Bmployao  of  failroad  company, 
wko  had  the  manageme&t  of  the  basinefls  at  the  company's  yard*  includ- 
ing the  switchitig  and  making  np  of  trainSy  and  who  was  familiar  with 
the  dtnation  of  the  tracks  in  the  yard,  and  knew  that  a  certain  frog 
was  left  in  a  condition  unsafe  and  dangerous  to  persons  switching  cars, 
must  be  held  to  hare  taken  upon  himself  the  risks  incident  to  the  situ- 
ation of  the  track,  from  which  he  was  not  relieved  by  a  conditional 
promise  by  a  section  foreman  to  improve  the  track  at  that  point  *'if 
he  got  time  some  Saturday  afternoon."  The  company  was  not  bound  by 
such  promise,  and  there  was  no  reasonable  connection  between  it  and  the 
employee's  continuance  in  the  business.  ITt/Mm  v.  Winona  etc.  E.  Ii»  Co., 
851. 

18.  Skbvakt  is  50T  Neoissaiult  GinLTY  or  CoNTRiBUTOBT  Negugkngi, 
because  he  works  near  dangerous  machinery  uncovered,  knowing  its 
condition,  although  the  master  be  clearly  guilty  of  negligence  in  leav- 
ing the  machinery  in  that  condition.  Master  and  servant  do  not  stand 
upon  the  same  footing  in  that  regard.     Wuotilla  v.  Dululh  Ins.  Co.,  832. 

19.  It  is  Masteb's  Duty  to  Sufplt  Sate  Instrumentalities  for  the 
use  of  his  servant,  and  he  is  bound  to  exercise  reasonable  diligence  in 
informing  himself  as  to  whether  his  machinery  is  safe;  whereas,  the 
servant,  in  the  absence  of  notice  to  the  contrary,  or  something  to  put 
him  on  inquiry,  has  a  right  to  assume  that  his  master  has  done  his  duty 
in  this  respect,  and  to  rely  on  his  superior  judgment.    Id. 

90.  Mebb  Fact  that  Servant  Knows  Defectiyb  Ck>NDnT0N  or  In- 
flTBUMENT  with  which  he  works  does  not  necessarily  charge  him  with 
contributory  negligence,  or  the  assumption  of  risks  growing  out  of  the 
defects.  The  question  is.  Did  he  know,  or  ought  he,  in  the  exercise  of 
ordinary  common  sense  and  prudence,  to  have  known,  the  risks  to  which 
the  condition  of  the  instrument  exposed  him  f    Id. 

SI.  Evidence.  —  In  Action  against  Emfloter  ior  Injitrt  Caused  Em- 
FLOYEB  in  using  defective  tool,  fellow-workmen  may  testify  to  the 
actual  condition  of  such  tool,  describing  its  defects;  also  that  they  had 
worked  with  it,  and  that  it  was  unsafe  at  the  time  of  the  accident. 
Atchison  etc.  S.  R.  Co.  v.  Sadler,  729. 

22.  Evidence. — Knowledge  bt  Emploter  ov  Unsave  Ck>NDiTioN  of  Db- 
nBorrvE  Tool,  causing  injury  to  employee,  may  be  proven  by  the  testi- 
mony of  a  fellow- workman  that  he  had  told  the  foreman  having  charge  of 
the  work  that  the  tool  was  unsafe.    Id, 

23.  Employer — Promise  to  Furnish  New  Tools  in  Place  of  Defbctivb 
Ones — Negligence.  —  Where  a  railroad  company  had  knowledge  that 
tools  in  use  by  its  workmen  were  defective,  and  through  its  foreman 
promised  to  furnish  them  new  ones,  an  individual  employee  in  whose 
presence  and  hearing  the  promise  is  made  has  a  right  to  rely  thereon, 
and  is  entitled  to  its  benefit.  In  such  case,  if  a  reasonable  time  has 
expired  within  which  new  and  perfect  tools  ought  to  have  been  fur- 
nished, permi\ting  their  continued  use  is  gross  negligence,  and  employee 
injured  in  using  them  may  recover  therefor.    Id, 

24.  Employee  Who  Continues  in  Service  of  his  Employer  after  Noticb 
OF  Defect  AuGM£N;piNa  Danger  of  the  service  assumes  the  risk  as  in* 
creased  by  the  defect,  even  though  he  may  object  or  complain,  unless  he 
is  induced  to  continue  by  an  express  or  implied  promise  of  the  master  to 
jremove  the  cause  that  augments  the  danger.  Indianapolis  etc  B*p  Co.  v» 
ilTatom,  578. 
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S5w  Ir  ElfPLOTBl^S  SlETICX  OAHVOT  BX  00HT1JIUKI>  WITHOirr  COHSTAHT  Airi^ 

Immxdutb  Daitgxr,  which  U  so  great  that  a  reasonably  pnident  msA 
would  not  asBoma  it,  and  its  character  as  well  as  the  danger  itself  ars 
fully  known  to  the  employee,  he  assumes  the  risk  if  he  continnes  in  th» 
serrice,  although  his  employer  had  promised  to  remedy  the  defect     Id. 

S8.  SxBTiCB  OuTSiDB  OF  Ordi2<abt  Emfloticbnt.  •-- To  make  master  re- 
sopnsible  for  injuiy  to  servant,  it  must  appear  that  the  former  ha» 
neglected  some  duty  which  he  owes  the  latter.  The  mere  fact  that  the 
master  has  requested  the  serTsnt  to  perform  a  temporaiy  work  outside 
of  bis  ordinary  employment  is  no  violation  of  duty;  whether  it  is  or  not 
depends  upon  the  surrounding  circumstances.  Cbfe  ▼.  Ckioago  etc  JTy 
Co.,  201. 

S7.  Whxrb  Sebyaiit  is  Obdkred  to  Pkrvokm  Wobk  OinsEDB  or  hb 
Ordinabt  Emplotmynt,  of  a  dangerous  character,  requiring  peculiar 
skill  in  its  performance,  and  the  servant  has  not  the  requisite  knowledge 
or  skill  required,  and  such  want  of  skill  or  knowledge  is  known  or  might 
be  reasonably  supposed  to  be  known  to  the  master,  in  case  the  servant 
is  injured  while  so  employed  the  master  is  liable,  even  though  the  aer- 
▼ant  undertook  the  work  without  objection  or  protest  on  his  part.    Id, 

28.  To  Makb  Mastkb  Liaslx  thbovqb  Kbolxobhcb  for  resulting  injuries 
to  nrvant  ordered  to  perform  duties  outside  of  his  ordinary  employ- 
ment, it  must  be  shown  that  the  master  knew,  or  by  the  exercise  off 
reasonable  care  and  observation  might  have  known,  of  the  inezperienoey 
disqualification,  and  immature  judgment  of  the  servant  employed  to 
perform  the  duty  required.    Id. 

28.  Whkbx  Servant  op  Matubx  Txabs  and  of  ordinaiy  intelUgenoe  and 
experience  is  directed  to  do  a  temporary  work  outside  of  his  ordinary 
employment,  and  consents  to  do  such  work,  without  objection  on  ac- 
count of  his  want  of  knowledge,  skill,  or  experience  in  performing  suob 
work,  and  injury  results  to  him,  negligence  cannot  be  predicated  vpoo 
these  facts  alone  against  the  master.    Id, 

MATHEM. 
See  Criminal  Law,  25-30. 

MECHANICS'  IJEN& 

1.  MiGBAHio's  Lien  is  Ordinarily  Ldeitbd  to  trs  TjKtKBan  of  the  pencNs 
for  whom,  or  at  whose  instance,  the  materials  were  fnnuahed  or  the 
hbor  performed.    Hendenom  ▼.  Cbmwf i^,  490. 

S.  'Mwcausufn  Lcnr  Pbnvails  otbr  That  of  a  Vxndor,  anb  Attaobbb  ti> 
HIS  TiTLR  where  he  has  not  conveyed  the  propefty,  if  the  oontnet  off 
sale  provided  that  the  vendee  should  go  on  and  build  upon  tiie  prenuses. 
The  only  reasonable  constmotion  of  this  provision  is  that  the  purchaser 
was  thereby  anthoriied  by  the  vendors  to  contraot  for  the  ereotion  of  » 
^Mia^Hwij  on  lands  to  which  they  held  the  legal  title.    JdL 

MINES  AND  MININQ. 

L  I^mi  ov  Mini  has  No  Option  to  Work  oRnror  to  Work  It  for  aA 

indefinite  time,  where  the  rent  reserved  to  the  lessor  is  a  royalty  of  so 
much  per  ton  on  the  ore  taken  out.    Borer  I,  Co,  v.  TVout,  285. 
8.  Minbrals  Unseverbd  from  Soil,  or  "in  Place,"  are  Parts  or  Frbb- 
BOLD,  and  constitute  landed  property  capable  of  a  jpossession  distinct 
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from  that  ni  the  tnrfaoe,  and  may  form  a  separate  corporeal  heredita- 
ment, which  is  the  subject  of  a  distinct  inheritance.  WUUomur.  OUh 
mm,  368. 

S.  It  IS  ONLY  WHXN  MZNCBALS  ABB  SEVERED  TROM  SoiL  THAT  ThBT 

Bboomb  Pbbsomal  Chattels,  and  it  is  only  where  the  right  to  dig  or  t4> 
mine  them  is  not  ezclnsiye  that  it  may  be  classed  as  an  incorporeal  right, 
or  easement  merely  in  the  natnre  of  a  license.  Id, 
i.  BzpKiss  Obamt  OB  All  Minerals  or  Mineral  Rights  in  Tract  of 
Land  is,  by  necessary  implication,  the  grant  also  to  open  and  work 
the  mines,  and  occupy  so  mnch  of  the  surface  as  may  be  reasonably 
necessary  for  such  purpose.  And  this  implied  right  to  occupy  so  much 
of  the  surface  as  may  be  needed  to  open  and  work  the  mines  is  not  lim* 
ited,  but  rather  strengthened,  by  the  special  grant  of  certain  timber  and 
water  priTileges,  and  of  the  right  of  way  to  and  from  the  mines.    Id, 

6.  Owner  of  Minerals  and  Minino  Riouts  must  Usv  his  Own  so  a* 

not  unreasonably  to  injure  his  neighbor,  the  owner  of  the  surface  or  soil^ 
and  must  so  conduct  his  mining  operations  as  to  leaTe  a  sufficient  sup- 
port for  the  surface.  What  improvements  are  reasonably  necessary  tat 
the  profitable  and  beneficial  working  of  the  mines,  and  the  inquiry  as  to 
how  much  of  the  sorfaoe  may  be  reasonably  needed  for  this  purpose,  are 
questioiis  of  fact  to  be  determined  by  the  jury.  Id, 
8.  Owner  ov  ^Minino  Riohtb  oannot  Usb  Surbacb  ob  Materials  oI 
the  land  for  changing  the  character  of  the  mineral  to  which  he  is  enti- 
tled, as  for  eonveriing  coal  into  coke;  and  in  ejectment  for  the  surface  of 
the  land,  evidence  as  to  how  mudi  of  the  surface  was  or  might  be  needed 
for  the  erection  of  coke-ovens  is  properly  excluded.    Id, 

7.  Bjbotment  ior  Survaob  of  Mineral  Land— Evidsngb.  — Where,  in 

an  action  in  the  nature  of  ejectment  for  the  surface  of  land  used  in 
working  a  mine,  it  appeared  that  the  defendant  had  established  a  supply 
■tore^  it  is  not  error  to  admit  evidence  showing  that  two  other  stores 
were  located  near  the  mines,  for  the  purpose  of  testing  the  urgency  of 
the  alleged  necessity  impelling  the  defendant  to  occupy  the  land  for 
rach  purpose;  and  evidence  of  the  value  of  improvements  made  by  the 
defendant  around  the  mines  is  relevant  as  affecting  the  rental  yalue  of 
the  land  sued  for.  But  it  is  not  competent  to  show,  in  such  action,  that 
particular  individuals  in  the  neighborhood  carried  on  a  mine  without  a 
storehouse  for  supplies,  the  business  of  mining  in  the  vicinity  being  of  a 
date  too  recent  to  establish  a  custom.    Id, 

MISTAKE. 

1.  Power  or  Courts,  of  Equttt  to  Afford  Relief  from  the  Con- 
bequencbs  of  Mutual  Mistakes  of  parties  to  written  instruments 
is  not  strictly  limited  to  mistakes  of  fact,  but  extends  also  to  mistakes 
of  law.  If  nothing  more  than  the  bare  mistake  of  law  alone  be  shown 
as  a  reason  for  relief,  it  will  rarely,  if  ever,  be  granted;  yet  equity  will 
interfere  where  it  further  appears  that  the  defendant,  availing  himself 
of  the  opportunities  afforded  by  the  mistake,  will  take  an  unconscionable 
advantage,  without  consideration,  the  plaintiff  being  blameless,  and  the 
defendant  being  in  no  position  entitling  him  to  equitable  protection. 
^ensofi  V.  Marhoe,  816. 

%  Only  Vert  Clear  and  Convincino  pROors  will  be  Sufficient  Ta 
OvEROOXB  Presumption  that  the  written  instruments  which  parties 
have  executed  for  the  purpose  of  evidencing  and  carrying  into  effooi 
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Ilittr  agrewnenti  an^  in  Itgd  eflbct  or  m  inam^  amtnaj  to  their 
tioQ.   Id. 

•S.  Ih  Obhbral,  Mistaks  op  Ovb  PAjtrr  oiar  to  ImntuioniT  warn 
HOT  JusniT  Reioiuiatiosi  op  It,  so  aa  to  aubjeet  the  oilier  party  to  ob- 
ligatioDa  which  ha  never  intended  to  aaaume,  or  to  bind  him  to  do  or  to 
receive  what  he  never  contracted  for  or  contemplated.  Bat  relief  may 
be  granted  in  anch  caae  of  mistake,  when  the  partiea  can  be  replaced  in 
their  former  poaition.    Id. 

•4.  MosxT  Paid  through  a  Motakx  op  Fact,  ts  Bmsbwct  to  Which  Both 
Paxtixs  webs  Eqcallt  Bound  to  Inquiri^  may  be  recovered  back. 
WoWv,  Bfoh-d,  565. 

-t.  Executor  Who  Pats  a  Cladi  nr  Full  uhder  a  Mistakb  or  Fact, 
which  mistake  was  to  the  effect  that  the  aaseta  of  the  estate  wen  ample 
to  pay  all  daima  against  it,  when,  in  truth,  there  were  claims  of  which 
he  had  then  no  knowledge,  may  recover  of  him  to  whom  payment  was 
thns  made  the  amount  paid  in  excess  of  the  amount  to  which  he  is  shown 
to  have  been  entitled  on  the  final  aettlement  of  the  estate.    Id, 

4.  Degree  op  Proop.  — ^To  Establish  Mistake,  party  alleging  it  must 
prove  it  clearly  and  satisfactorily,  and  perhaps  beyond  a  reasonable 
doubt;  and  to  charge  that  to  establish  mistake  the  evidanoe  in  ita 
favor  must  be  more  weighty,  convincing,  or  satisfactory  than  the  evi- 
dence of  the  other  party  is  error,  aa  a  mere  preponderance  of  evidence 
ia  not  sufficient.    Parker  y.  HtUi,  224. 

See  Equttt,  1;  Married  Women,  8;  Mobxoaobs»  7. 

MORTGAGES. 

fl.   MOBTGAOEir— PaRTT  TO  FoRECLOSURB  SuIT. — MORTQAOOB  HAVUTQ  SOLD 

AND  Ck>NyBTED  his  entire  interest  in  the  land,  being  a  mere  equity 
of  redemption,  is  not  a  necessaiy  party  to  a  suit  brought  to  foredoee 
the  mortgage  lien.  His  assignee  only  need  be  made  a  party  defendant. 
Bouiwell  V.  Sieiner,  375. 

J.   FOBECLOSUBB    SUIT  —  LIMITATION.  —  PUBOHASEB    PROM    MORTOAOOB    IS 

Charged  with  Koticb  of  lien  created  by  mortgage  duly  recorded;  and 
a  suit  to  foreclose  the  mortgage  is  not  barred,  as  in  his  favor,  short  of  a 
period  of  ten  years  from  the  commencement  of  his  possession  under  the 
purchase.    Id, 

3.  Decree  not  Appectinq  MoRTOAaEE.  —  Mortoaobb  op  Husband  not 

Made  Partt  to  a  bill  filed  by  the  wife  against  her  husband,  setting  up 
a  resulting  trust  in  the  mortgaged  lands,  is  in  no  manner  prejudiced  by 
the  decree  rendered  therein  in  favor  of  the  wife.    Id. 

4.  Purchase   op  Property  bt  Mortgagee  at  His  Own   Sale,  when 

Allowed  to  Stand.  — If  a  mortgagee  buys  personal  property  at  his 
own  sale,  under  a  power  in  the  mortgage,  and  the  mortgagor  interposes 
no  objection  showing  his  disapproval  of  the  purchase,  and  asking  to  dis- 
affirm the  sale,  a  subsequent  purchaser  from  bim  cannot  do  so  in  a  su^ 
brought  nine  years  afterwards  to  foreclose  the  mortgage  on  land.     Id, 
A  Foreclosure    Expenses.  —  Stipulation   in  a   Mortgage,    wherebi 
Mortgagor  Binds  Himself  to  Pat  All  Costs  of  recording  the  mort 
gage,  and  the  costs  and  expenses  attending  the  enforcement  of  the  col- 
lection of  the  mortgage  debt,  is  bindiug  on  his  assignee  or  purchase! 
from  him,  and  fastens  a  lien  on  the  land  for  these  reasonable  expenses. 
Id. 
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^  A  Rkdkmption  bt  tbs  Mortoaoob's  Orantkb,  or  Pbopkbit  Sold  uvok 
ExxoDTioN,  baaed  npon  a  decree  of  foreclosare  for  part  of  the  debt>  di* 
yesta  the  property  of  a  judgment  lien  for  the  remaining  part  of  the 
mortgage  debt,  although  had  the  judgment  debtor  himself  redeemed,  all 
the  judgments  against  him  which  would  bo  liens  upon  the  property  if  it 
had  not  been  sold  npon  execution  would  be  liens  after  redemption. 
Harm»  v.  Palmer ^  691. 

7.  Revival  or  Mobtgaob — Mistaxx.  —  New  mortgage  is  renewal  of  old  one 
to  the  extent  of  old  mortgage  debt,  and  takes  precedence  of  a  lien  of 
judgment  obtained  after  the  old  mortgage  was  given  and  before  the  new 
mortgage  was  executed,  where  it  appears  that  the  mortgagee  under  the 
second  mortgage  was  also  the  mortgagee  under  the  first  mortgage;  that 
both  he  and  the  mortgagor  were  ignorant  of  the  existence  of  the  judg- 
ment, and  that  be  would  not  have  advanced  the  money  on  the  second 
mortgage  and  canceled  the  old  one  had  he  known  of  the  judgment  Uen. 
Young  v.  Sfianer,  701. 

t.  Dklivert  of  MoRTQAoi  OAimoT  Tajoi  Flags  WHXzr  ths  Mobtoaoee  has 
No  Knowledge  thebeoj;  and  if  a  mortgage  is  filed  for  record  without 
his  knowledge,  it  must  be  held  subordinate  to  attachments  subsequently 
levied;  and  an  acceptance  of  the  mortgages  by  the  mortgagees  subse- 
quent to  the  attachment  levy  does  not  relate  back  to  the  original  filing 
80  as  to  make  the  mortgage  lien  attach  as  paramotmt.  NaL  SL  Bank  v. 
Mane,  670. 

i.  JcrDQVENT  IN  FoBBOLOSURE,  Descbiftioh  ot  Land  IN.  — Where  the  de- 
scription in  the  mortgage,  judgment  of  foreclosure,  and  sheriff 'a  deed  Lb 
of  a  tract  by  metea  and  botmda,  ''  excepting,  however,  those  portions  of 
the  above-described  tract  which  are  described  in  those  certain  convey- 
ances executed  by  the  party  of  the  first  part  hereto,  which  are  recorded 
reapectively  (giving  the  books  and  pages  of  the  county  records),  to  which 
deeds  and  the  records  thereof  reference  is  hereby  made  for  further  de- 
•oriptian,  the  remainder  of  the  tract  which  is  hereby  conveyed  contain- 
ing about  719  acres,"  the  judgment  and  deed  are  not  void.  Crosby  v. 
Dowd,  61  CaL  557,  contra,  is  here  overruled.  De  Sepulveda  v.  Bough, 
456. 

lOi  Tbust  Deed.  —  Mobtgaoob  ob  Gbantob  in  Deed  of  Trust  Holds 
Full  Title,  legal  and  equitable^  to  the  land,  aubject  to  the  lien  created 
by  the  instrument  for  the  payment  of  the  debt  it  is  given  to  secure. 
Fuller  V.  O'Neal,  59. 

IL  MoBTo AGES.— When  Debt  Seoubed  bt  Mqbtqaob  is  Paid  bt  One 
VNDEB  No  Obligation  to  Pat  It,  He  is  Subbogated  to  the  rights  of 
the  mortgagee  in  the  mortgaged  property,  and  will  hold  the  title  ao  ac- 
quired against  subsequent  encumbrances,  although  he  took  no  formal 
transfer  of  the  mortgage,  and  although  he  had  also  acquired  the  equity 
of  redemption.    Fears  v.  Albea,  78. 

18.  Iv  Pebbon  Advancing  Monet  to  Pat  on  Mobtoaoe,  under  Agree- 
lOHT  with  the  owner  of  the  equity  of  redemption  that  it  should  bo  as- 
signed to  him  as  security  for  the  money  advanced,  takea  a  discbargo  of 
the  mor^;age,  he  ia  atiU  entitled  to  be  aubrogated  to  the  rights  of  the 
mortgagee,  and  have  the  diacharge  vacated.    Id. 

IS.   MOFTQAOEB  CANNOT  AOQUHUS  TaX  TiTLB,  AND  THEBEBT  DEFEAT  MORT- 

--'fOR's  Titled  and  the  aame  rule  appliea  to  one  who  holda  under  the 
-iiortgagee.   The  tax  sale  operates  aa  payment  of  the  taxea.    Eckr  ^ven- 
69a 
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14.  HoBiOAiBBS  OAKVor  AiOQUiBX  Tax  Titlb,  and  thereby  cut  off  llienortg^ 
gor's  eqnitj  of  redemptioiL    Bwrdiard  ▼.  BobeiiM^  148. 

1ft.  PuBCHASB  ov  Lahd  AT  A  Tax  Sajls  by  a  puty  for  the  benefitof  tlM  Mort- 
gagee operate!  at  a  payment  of  the  tax  and  a  redemption  of  the  UbA 
therefrom,  both  as  to  the  mortgagor  of  the  land  against  whom  the  tazee 
were  assessed  while  in  possession,  bat  who  was  not  the  real  owner,  also- 
as  to  the  aetool  owners  in  fee;  and  a  deed  based  on  sach  sale  is  therefore 
invalid,  and  no  title  pazmmoont  to  that  of  the  tme  owner  can  be  thereby 
aoqnirML    Id. 

Ifi.  Chattkl  Mortoagk  is  TBAHaFES  ov  TiTUi  AS  SscintnT,  and  strictly, 
at  law,  most  contain  words  of  cooTeyance.  Bat  the  courts  are  so  stroogiy 
inclined  to  oonstrae  the  agreements  of  parties  to  make  them  effectoal^ 
that  no  formal  words  of  transfer  are  reqoired  to  make  an  agreement 
operate  as  a  mortgage.  Althoagh  terms  are  ased  which  woold  imply 
something  else,  yet  if  it  is  apparent  that  a  mortgage  was  intended,  th» 
coart  will  so  oonstrae  it.    MerriU  r.  J2ettfer,  822. 

17.  Stifulation  in  Lxasb  ov  Rxaltt,  Rmkevuio  to  Lome  a  lien  for 
the  rent  on  the  goods  and  chattels  of  the  lessee  placed  on  the  demised 
premises^  to  be  enforced  on  the  non-payment  of  the  rent^  in  the  same 
manner  as  in  case  of  a  chattel  mortgage  by  taking  poasessioa  of  the 
property  and  selling  it,  is  in  effect  a  chattel  mortgsge,  in  soch  sense  as 
to  bring  the  lease  within  the  provisions  of  the  statate  leqoiiing  diattel 
mortgages  to  be  filed.    Id, 

18.  OHATTXLMoBTQAGiisVoiBVOBnNCBKTAiinTiHienitisgiTenforcattlo 
and  their  increase,  if  it  contains  no  statement  as  to  their  preeent  or  past 
ownership,  nor  of  the  place  where  they  sre  or  have  been  kept»  althonj^ 
the  animals  are  described  separately,  their  color,  age,  and  name  being 
given.     Warner  y.  Wilmm,  710. 

19.  In  Ohattxl  MoBntSAOi  It  d  not  a  SufriuuNT  Location  ov  thb  Pftor- 
XBTT  to  say  that  it  is  in  a  ooonty  named.    Id, 

fiOl  In  Chattel  Mobtqaqi^  Ko  Pemumition  that  Hoexgaooe  Owns  the 
Pbopertt  oe  that  It  Exists  Aeiszs  from  the  ezecntian  of  the  mort- 
gage.   Id. 

21.  Debts  ov  the  Mostoaooe  Paid  by  the  Mobtoaobe  must  be  Idbn» 
TiviZD,  either  by  the  petition  itself  or  by  evidence  based  on  proper 
averments,  as  being  the  same  debts  as  those  described  in  the  mort- 
gage; otherwise  no  recovery  can  be  had  against  the  assignee  of  tho 
mortgagor  which  woold  give  the  mortgagee  a  preference  over  other 
creditors.  The  lien  or  secority  continnes  so  long  as  the  debt  is  shown, 
to  be  the  same  as  that  described  in  the  mortgage.    I^ew  v.  Sailort^  632. 

22.  Ihflibd  Agbeembnt  to  Aooovnt  vob  Prockeds  ov  Sale. — It  wiQ. 
be  presamed,  ontil  the  contrary  appears,  that  a  mortgagor  who  is 
permitted  to  retain  possession  of  and  sell  mortgaged  chattels  doee 
so  nnder  an  agreement  to  acconnt  as  the  agent  of  the  mortgagee,  and 
the  prooeeds  will  be  regarded  as  applied  to  the  liqoidation  of  the 
mortgage  debt,  whether  they  have  been  actually  paid  over  or  not.  I^ 
however,  it  appears  that  there  was  sn  nnderstanding  that  the  mortgagor 
was  not  to  aooonnt,  bat  that  he  might  deal  with  the  property  to  all  in- 
tents and  porposes  as  if  it  were  his  own,  an  inference  of  fraud  arisea 
which  renders  the  mortgage  void.    Id, 

28.  Chattel  Mobtq  aqe  Which  Authorizes  the  Mobtg  aoob  to  sell  the  gooda 
and  replace  them  with  others  to  be  paid  for  ont  of  the  proceeds  of  sacb- 
sales,  thcro  being  no  agrccincDt  that  the  mortgagor  might  ^iffpote  of  tha 
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proceeds  of  sales  of  the  mortgaged  property  for  his  own  use  and  benefit, 
U  vtlid,  though  the  attempt  to  extend  the  seoarity  of  the  mortgage  over 
after-acquired  goods  is  unavailing,  except,  perhaps,  as  a  license  to  seiae 
the  goods.  Roundy  v.  Converse,  240. 
M.  Exemptions.  — Where  Mortgagor  when  Executing  a  Chattel  Mort- 
gage does  not  euuinerate  or  reserve  the  exemption  provided  by  section 
2982,  subdivision  8,  of  the  Revised  Statutes  of  Wisconsin,  nor  claim  it 
while  the  property  ij  in  the  hands  of  the  mortgagee,  he  loses  all  right, 
after  the  property  i3  sold  under  the  mortf^age,  to  claim  the  amotmt  of 
«nch  exemption  in  the  proceeds  of  the  sale.     Id, 

See  Growing  Crops,  3,  4;  Homesteads,  7. 

MUNICIPAL  CORPORATION. 

t.  Ordinance  Void  in  Part.  —  If  there  are  several  prohibitions  in  an  ordi- 
nance, some  of  which  are  void  and  others  valid,  if  a  penalty  is  provided 
applying  to  each  offense  separately,  the  ordinance  may  be  enforced  in 
respect  to  offenses  of  which  it  is  valid,  at  if  the  void  portions  had  been 
omitted.     Poyer  v.  Dea  Plainea,  494. 

S.   CONS'lTTUTIONAL  LaW.  —  It  IS  ClEARLT  WITHIN  LEGISLATIVE  POWSR  OP 

State,  so  far  as  any  limitations  resulting  from  the  federal  constitution 
are  concerned,  to  authorize  the  passage  by  city  councils  of  ordinances 
which  prohibit  the  sale  of  certain  commodities,  either  generally  or  be- 
yond specified  limits,  or  within  certain  hours  of  the  day.  JEb  parte  Boyd, 
328. 

3.  Id.  —  Municipal  Ordinance. — It  is  Clearly  within  Competency  oi 

Oeneral  Assembly,  under  Constitution  op  Alabama,  to  delegate 
to  a  municipal  corporation  the  power  to  establish  public  markets,  and  to 
confine  the  sale  of  commodities,  which,  in  consideration  of  public  health, 
require  police  inspection  and  supervision,  to  such  markets,  even  if  a  re- 
sult of  the  exercise  of  this  power  should  be  the  destruction  of  an  exist- 
ing and  long -established  business.     Id, 

4.  Id.  —  Municipal  Ordinances  Regulating  Sales  op  Commodities,  en- 

acted under  legislative  authority,  must  be  consistent  with  general  laws, 
reasonable  in  their  provisions,  and  referable  to  the  performance  of  some 
recognized  governmental  function.  Id, 
6.  Id.  — Municipal  Ordinance,  Like  Statxtte,  may  be  Valid  in  some  of 
its  provisions,  and  invalid  as  to  others,  and  a  party  assailing  the  ordi- 
nance because  of  the  latter  must  show  himself  to  be  affected  thereby. 
Id, 

6.  Id.  — Power  Given  in  City  Charter  to  **  Regulate  and  Manage  Mar- 

kets "  authorizes  the  city  council  to  adopt  ordinances  prohibiting  the 
sale  of  commodities  at  stores,  stalls,  and  places  in  the  city  outside  of 
the  market-houses.  While  the  power  "  to  regulate  **  does  not  authorize 
prohibition  in  a  general  sense,  yet  it  confers  authority  to  confine  the 
business  referred  to  to  certain  hours  of  the  day,  to  certain  localities  or 
buildings  in  a  city,  and  to  prescribe  rules  for  its  prosecution  within  those 
hours,  localities,  and  buildings.    Id, 

7.  Municipal  Corporation  Which  is  Authorized  to  Bboulats  Any  Given 

Subject,  and  to  require  those  who  do  any  act  to  obtain  a  license  or  per- 
mit therefor,  may  charge  the  person  procuring  it  a  reasonable  fee  to  cover 
the  labor  and  expense  attending  the  issue  of  such  license  or  permit,  al- 
though the  power  to  do  so  is  not  expressly  given  in  the  charter.    This 
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fee  is  not  a  tax,  nor  iti  exietum  an  eMtclae  of  the  taxing  power.    9L> 

Pou/t.  Dow,  811. 
S.  In.  —  Amouvt  op  Fxb  Ohasoid  bt  Muhicipai*  Oobvosatidv  ion  *'  Bciuk 

I90  Pebxtt  *'  may  be  graduated  according  to  the  estimated  ooet  of  th» 

Imildiag.    Id. 
0.  A  Municipal  Corporation  mat  pROHmrr  the  KxKpnro  tbkbmks  owAirr 

TiPPLiKo-BOCJSB,  Dram-shop,  or  Ear-room.    Such  prohibition  does  not 

conflict  with  any  provision  of  the  constitution  of  the  atate,  nor  of  th» 

United  States.     Ex  parte  CemtpbeU,  418. 

10.  AassssMENTs.  — Ordimakck  is  Uncoxstttutional,  and  lacks  the 
tial  element  of  "due  process  of  law/'  when  it  authorises  an 
against  property,  but  makes  no  provision  for  notice,  and  affords  the 
owner  no  opportunity  to  be  heard  conceming  the  correctness  of  tho 
assessment.  The  notice  and  hearing  required  by  the  constitution  need 
only  be  adapted,  however,  to  the  nature  of  the  assessment  proposed. 
Oarvin  v.  Dauasmann,  G37. 

11.  PfiocEEDiNos  for  STRxrr  Improvemzkts  Requirx  KoncB  Aim  HmaRiNa 
to  warrant  the  impoaition  of  a  charge  by  "due  process  of  law,**  where 
the  cost  of  such  improvement  is  to  be  apportioned  among  those  bene- 
fited.   Id. 

12.  VALiDnr  or  Ordin Aires.  — Although  No  Protision  is  Made  iob  Ko» 
TiCB  AJSfJ>  HxARiHo  in  proceedings  for  street  improvements  by  either  tbn 
charter  of  a  city,  or  an  ordinance  enacted  thereunder,  yet  if  under  the 
ordinance  in  question  the  assessment  oould  only  be  enforced  by  proceed- 
ings similar  to  those  in  foreclosing  mortgages  where  notice  would  be  re- 
quired and  an  ample  opportunity  be  afforded  for  inquiring  f uUy  into  th* 
legality  and  amount  of  the  assessment,  such  ordinance  is  valid.    Id, 

V^  Provision  in  Citt  Charter,  that  Mxrs  IinoBMALiTiEa  in  Maszno  As- 
8RSSMSNT  SHALL  CoNSTiTUTR  KoDxnNSB,  deprives  the  property  owner 
of  no  substantial  rights,  and  does  not  affect  the  merits  of  the  prooeed- 
ings  under  which  improvement  was  completed,  but  (mly  refers  to  tedi- 
nical  or  formal  objections.    Id. 

14.  Thosb  Who  Contract  with  Municipal  GoBPOBATioyn  are  bound  t» 
know  the  extent  of  the  powers  of  their  officers.    Sutro  v.  Pettit,  442. 

16.  DocTRiNX  OF  Ultra  Virxs  is  Applied  with  Obxatxr  Strictness  t» 
municipal  bodies  than  to  private  corporations;  and,  in  general,  a  munici- 
pal corporation  is  not  estopped  from  denying  the  validity  of  a  oontraet 
made  by  its  officers,  when  there  has  been  no  authority  for  making  such 
a  contract.    Newbery  v.  F6Zf  880. 

16.  Executed  Contract — Dehense  op  Ultra  Vires. — Contract  pom 
Gradinq  Street,  made  by  the  officers  of  a  municipal  corporation  in  \h» 
first  instance,  the  duty  to  make  the  iraprovement  not  having  been  first 
imposed  upon  the  adjacent  proprietors,  as  required  by  the  charter  of  th» 
municipality,  is  unauthorized;  and  the  other  contracting  party,  not  hav- 
ing been  misled  as  to  any  f act»  is  not  entitled  to  recover  after  perform- 
ance on  his  part.    Id, 

17.  When,  Achnq  within  its  General  Powers,  a  city  makes  a  contract 
for  the  grading  of  a  street,  in  which  it  is  provided  that  the  contracton^ 
in  consideration  of  doing  the  work,  are  to  receive  and  appropriate  to 
their  own  use  all  the  stone  in  that  part  of  the  street,  and  in  pursuance 
of  the  contract  they  proceed  to  take  out  and  dispose  of  the  stone^  tbe^ 
are  the  agents  of  the  city  in  the  premises,  and  the  city  is  req^onaiUe  lor 
their  acts.    Rldi  v.  JUinneapoliB,  8G1. 
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18.  FUKfUTUKB  OVPSIVILiaB  TO  CONSTRUCT  StHSET-KAILWAT  —  SuCH  PrIVI* 

Lioi  A  LiCEiisft — Renewal  Kecessart.  —  If  privilegd  of  occupying; 
atreet  and  building  railway  is  conferred  by  municipality  for  a  limited 
time,  when  that  time  expires  the  privilege  no  longer  exists.  Such  con* 
sent  is  a  mere  license,  and  until  it  is  availed  of,  no  contractual  obliga- 
tion or  relation  arises  which  requires  a  judicial  declaration  of  forfeiture. 
After  the  time  limit  expires,  renewal  of  the  privilege  is  necessary  to 
permit  the  company  to  occupy  the  streets  and  build  its  road.  Atcltkcm 
8,  i?.  Co.  V.  i^av«,  800. 

19.  Municipal  Cosforation  is  Liable  ior  Injuries  Sustained  bt  Reason 
OF  its  Kbqlect  to  keep  its  streets  in  proper  and  safe  condition,  wher* 
it  has  by  its  charter  the  power  to  lay  out»  improve,  light,  and  keep  its 
streets  in  order.    Clark  y.  Biehmond,  281. 

iO.  Municipal  Ck>RPORATioN  is  Liable  for  Periottino  Ezoatation  to 
Rkhain  Unfenged,  or  without  proper  guards,  in  such  close  proximity  to 
the  highway  that  one  rightfully  using  it  may,  without  any  fault  on  his 
part^  but  as  the  result  of  an  unintentional  deviation  or  an  accidental 
misstep,  sustain  injury  by  falling  into  such  excavation.  But  it  is  not 
liable  where,  in  order  to  reach  the  place  of  danger,  the  party  injured 
must  become  an  intruder  or  trespasser  upon  the  premises  of  another.  IcL 

fL  Municipal  Corporation  is  not  Liable  for  Leaving  Plage  Alluring  to 
Childrxn  exposed  without  barriers,  when  snoh  place  can  only  be  reached 
by  leavinff  the  highway  and  trespassing  upon  the  premises  of  another. 
Its  duty  does  not  extend  to  the  protection  of  children  against  every  sad* 
den  freak  that  may  possess  them.  Id, 

See  BonM^  2;  8;  Fraud;  NuBinon^  8;  RiniBOAWL 

MURDER. 
See  Cbqixnal  Law. 

KAVIOABLB  RIVERa 
See  Boundaries. 

KBOUGENCE. 

lb  ■aauoarai^  wbbh  not  ▲  Question  of  Fact.— Whera  then  is  no  con- 
flict of  testimony,  the  court  must  necessarily  decide  the  legal  efliBCI 
of  the  testiinony  in  the  record.  In  doing  this,  there  is  no  departoro 
firom  the  long-settled  rule  that  the  evidence  will  not  be  weighed  by  this 
court    IndianapoHg  etc  ^fCo,  v.  Waiion,  578. 

%  OONTBIBUTORT  NeGLIOVNOBi  QuBBTtlON  OF,  FrOPERLT  SuBKITTBD  to  the 

jury  under  the  circumstanceeof  the  particular  case.    AlabamaO.  8.  S,  S* 
Co.  V.  AmM,  354. 

8l  QUBSnON  OF  CONTRIBUTORT  NbOLIOENGE  —WHETHER  FOB  JuRT  OR  COUBT. 

— If  the  testimony  relating  to  such  negligence  is  conflicting^  or  not  being 
^^pif^i^^g  if  the  inferences  to  be  drawn  therefrom  are  doubtful  or  un* 
fi**^",  the  question  of  negligence  is  for  the  jury.  But  if  the  evidence  it 
mdiBpated,  and  the  infereuces  therefrom  plain  and  certain,  the  question 
is  coo  of  law  for  the  court  Sttfeld  v.  Chicago  etc  R,  R  Co.,  168. 
4k  OwvBB  OF  Premises  Who  Direotlt  or  bt  Implication  Induges  Per- 
sons TO  Enter  on  and  pass  over  them,  thereby  assumes  an  obligation 
that  they  are  in  safe  condition,  and  suitable  for  such  use,  and  for  a 
hfeach  ci  this  obligation  he  is  liable  in  damages  to  a  person  injured 
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tiMieby.  Wbere,  ihenUa%  the  direct  and  lunal  path  to  a  nalraad 
depot  U  over  a  switch  on  which  {reight-care  traqyiently  etaad,  with  aa 
opening  hahitnally  left  between  them  ao  at  to  leave  the  path  vnob- 
•tmetedf  and  this  path  ia  constantly  naed  by  persona  getting  on  and  off 
at  the  depot,  without  such  uae  being  at  any  time  discoontenaaced  by 
the  company  or  its  officials  to  whom  it  is  known,  it  will  be  assumed  that 
the  company  invites  persons  having  business  at  the  depot  to  use  ttiat 
path  between  the  cars  in  going  there,  and  it  is  not  m^gligenoe  per  m  lot 
them  to  do  so;  and  if  a  person  in  passing  between  the  cars  is  injoied  by 
the  cars  being  snddenly  and  withoQt  warning  mn  together,  the  com- 
pany ia  liable  in  damages  for  the  injury.  IfkkoU  ▼.  WaMmgbm  ^  O. 
R.  R,  Co,,  257. 

li  Oifs  Who  Sets  oirr  a  Fnti  vpoh  kd  Owh  Laitd  b  Ijablb  for  aa 
injury  done  by  its  oonmnmioatioa  to  the  property  of  another,  only 
where  he  is  negligent  in  setting  out  the  fire^  or  in  not  preventing  it 
!from  spreading  ontside  his  own  land;  nor  is  negligence  to  be  imputed 
to  him  because  he  did  not  anticipate  a  little  whirlwind  which  aroae  snd- 
denly, and  carried  the  fire  beyond  his  oontroL    Swem^r,  MeniBf  734. 

C  Iv  Okb  is  Oxmjrr  ov  NioLiaxHOB  in  Sbttiho  out  Fm,  os  m  hd 
AtTKMFTBB  CoMTBOL  OP  It,  it  IS  immaterial  whether  he  was  diligeat 
or  negligent  in  attempting  to  save  the  destroyed  property  by  back* 
firing,  if  in  any  event  snch  property  woold  have  been  destroyed.    ItL 

flee  Bahss  and  Bavunq,  0,  7;  Gokmov  Gabkism;  Oquoeaxidh8,  2; 
Dakaois;  Hiohwatb;  Masixr  and  SniTANT;  MoviairAL  Oobpora- 
noNS,  19,  21;  Railroads;  Tklborapbb. 

NBGOnABLB  INSTRUMENTS. 

1.  Bills  and  Notes  —  Gonsidxraxion. — It  is  Suffiuibiit  OoMnJAHCft 
with  Alarama  Statute,  Code  of  1886^  section  141,  reqniring  one  who 
sells  a  fertiliaer  to  tag  each  package  sold,  if  the  aeller,  at  the  request  of 
the  bayer,  delivers  tags  for  each  package  to  the  latter  on  his  promiae  to 
attach  them;  and  a  note  the  consideration  of  which  was  a  commercial 
fertilizer  ao  sold  is  valid.    Sieiner  y.  Ra^,  SSL 

X  Warrant  on  State  Treasury  Patablb  to  A  B;  or  Order,  is  trans- 
ferable so  far  as  to  anthorise  the  holder  to  demand  payment^  and  to 
maintain  in  his  own  name  an  action  thereon.    NaL  Bamk  ▼.  DtrM^  476b 

ti  AsBtoNMENT  AND  Delitert  ot  Warbant  OH  Staxb  Tbbasurt  is,  in 
eqnity,  an  assignment  of  the  debt  and  an  authority  to  the  awrignee  to 
receive  the  money.    Id, 

4i  State  Treasurer  must  Pat  Warrant  Rboulablt  Drawn  on  Hm, 
withoat  stopping  to  inquire  whether  the  persons  on  aooonnt  of  whose 
claims  the  warrant  was  drawn  have  been  paid  cr  not    Id» 

See  Bonds,  1,  2. 

NEW  TRIAL. 

I.  Appellate  Court  will  not  Interiere  to  Grant  New  Trial  when 
there  was  evideoce  to  sustain  the  verdict,  unless  there  was  manifest 
prejudice  on  the  part  of  the  jury.     QulfeUi,  Ky  Co,  v.  Benton^  74. 

S.  New  Trial  will  mot  be  Granted  on  Ground  of  Surprise,  arising  bom 
the  testimony  of  a  witness  being  different  from  what  counsel  anticipated 
it  would  be,  it  not  being  shown  that  the  witness  intentionally  deceived  or 
misled  counsel.    Nor  will  a  new  trial  bo  granted  to  enable  one  to  obtain 
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«?ld«D06  whidi  ordinary  dfligenoe  oonld  hkTB  proeured  on  fho  trial,  if 
deolrod,  and  espociAUy  if  siioh  evidenoe  ii  mmetj  ooimiktiTO.    Fmm  t. 

NOnCB. 
See  Bona  Fids  Pubchasebs. 

NUISANCEa 

1.  OoMPLADiT  AOAnrsT  PuBUO  KuisAMCx,  toform  buifl  of  Mtiont  nmat  allege 
a  special  damage  pecaliar  to  the  plaintiff,  and  resalting  from  an  injury 
of  a  different  character  from  that  suffered  by  the  rest  of  the  public;  nor 
must  the  damages  alleged  rest  entirely  in  contemplation.  Clarb  r. 
Chieaffo  and  N.  W.  R'y  Co,,  187. 

S.  Several  Pkbsons  mat  Unite  as  PLAiNTiTFa»  although  they  are  the 
owners  of  different  but  adjacent  lots  and  buildings,  to  restrain  the 
building  of  a  street-railroad  not  authorized  by  the  city,  where  such 
threatened  iojury  or  nuisance  is  common  to  all,  and  the  injury  would  be 
special  and  peculiar  to  the  plaintiffs,  independent  of  and  different  from 
the  general  injury  to  the  public.    Atddson  S.  R.  Co,  y,  Nave^  800. 

3.  MUNIdPAIi  CORFORATION    MAT    NOT    DECLARE  ThAT  TO   BE  A  NlTISANCE 

Which  in  Fact  is  not,  though  it  is  by  law  empowered  to  declare  what 

shall  be  a  nuisance.     Dts  Plainea  ▼.  Pojfer,  524. 
4.  Question  whether  a  Thing  is  a  Nuisance  must  be  Sbitled  as  a 

Question  of  Fact,  and  not  of  Law.    2d, 
ft.  PuBUO  Picnics  and  Dances  are  not  in  theib  Nature  NviBAirois; 

and  an  ordinance  declaring  them  to  be  nuisances  is  void.    Id, 

OFFICE  AND  OFFICERS. 

PBXSUMFTION  THAT  OFFICER  HAS  DoNE  HIS  DuTT  applies  in  favor  of  a  war- 
rant issued  on  the  state  treasury,  and  if  the  warrant  wsa  improperly 
issued,  that  fact  must  be  shown  in  order  to  overcome  such  presumptku. 
NaL  Bank  ▼.  fferold,  476. 

See  Bonds,  1;  Municipal  Corpobation8,  14-16b 

PARTNERSHIP. 

V  Right  to  Act  as  Partner  is  Extinguished  by  renouncing  the  partner- 
ship and  opposing  it.  A  party  who  so  repudiates  his  contract  of  part- 
nership has  no  interest  or  right  to  share  in  a  judgment  obtained  by  the 
other  partner,  especially  where  he  actively  assists  the  party  against 
whom  the  recovery  was  had  in  opposing  the  claim.  MUier  v.  Chamhar$, 
675. 

S,  CONVETANCE  OF  LaND  TO  PERSONS  WUO  ARE  AT  THE  TlME  PARTNERS,  AND 

Describing  Them  in  the  Deed  as  Composing  the  Firm  of  A  &  Co., 
does  not  make  the  land  partnership  property,  nor  afford  any  indication 
that  it  was  purchased  with  partnership  funds  or  for  partnership  pur- 
poses. AUare  v.  Kahle,  540. 
3.  To  Make  Land  Partnership  Propertt,  it  must  have  been  purchased  with 
partnership  funds  for  partnership  purposes,  or  at  least  there  must  have 
been  one  of  such  elements  present.  A  court  is  not  justified  in  finding 
that  real  property,  which  was  conveyed  to  two  partners,  became  partner- 
ship property  wlien  it  does  not  appear  to  have  been  used  in  the  business 
•of  the  partnership,  or  to  have  been  paid  for  out  of  its  funds,  although 
Am.  St.  Rep.,  Vol.  V.  —  C2 
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Ilie  pwtDin,  in  taitifjiiig  aboat  mdi  pwnwtiy,  <l#Hiigiwito  it  m 
■hipMMti.    Id. 

4.  AoBHCT.  — Whsn  AuTHOBirr  as  Aobht  n  Cohvkbbxd  ufox  Pi 

■BiP,  Each  Paktnxr  mat  Exscutb,  and  the  act  of  one  b  the  act  of  the 
firm,  and  in  strict  pursuance  of  the  power.  DtaHn  ▼.  Uwdermodf  827. 
A.  Is.  —  Whxbb  Powxb  to  Exxcutb  OoirTBAcr  la  OrvsH  to  Firm,  Pbci* 
dPAL  18  Boi7in>»  although  the  member  of  the  firm  who  signs  the  princi- 
pal's name  adds  his  own  indiWdoal  name,  instead  of  the  name  <tf  the 
firm,  as  agenL  And  if  the  agent  simply  fixed  to  the  instnunent  the 
name  of  his  principal  alone,  the  latter  wonld  be  efieotoally  bonnd.    IdL 

PKBPETUlTUBa, 
See  Wills. 

PLEADING  AND  PRACnCE. 

1.  JvmtBiaanoir  —  Equrt.  —  It  matters  not  nnder  the  oode  of  Indtann 
iHutt  the  form  of  the  action,  if  the  facta  stated  sustain  the  theory  on 
which  the  complaint  prooeedsi  the  plaintiff  is  entitled  to  the  relief  he 
seeks  ersn  if  equitable  relief  be  demanded.    Bladr  y.  SfuUkf  SdSi 

5.  PLADiTcnr  GANBOT  SPLIT  VF  SiNOLB  Causx  09  AcnoH  into  two  or  more 

saitSy  and  if  he  does  so^  and  recorers  part  of  his  demand,  this  is  a  waiver 
of  and  bar  to  the  residue  of  his  claim.    LiddeU  y.  CkUuter,  387. 

1.  Plxabino  should  Statb  Facts,  and  the  ayerments  of  legal  <%«»<*i«tio«*^ 
drawn  from  the  facts  stated,  are  in  no  way  neossaary  to  the  foil  presoa- 
tation  of  the  right  claimed,  and  are  properly  stricken  out  on  motion. 
Morriaon  v.  Insurance  Co.^  63. 

4.  All  Rsasonablx  Intxndmkiits  will  bb  Ihbulqxd  m  Fatob  ov 
Plkadutg  Ezcxfted  to,  when  the  exceptions,  though  special  in  fonn» 
are  but  an  amplification  of  the  general  demurrer,  and  foO  to  point  out 
specific  defects.    Stone  ▼.  Dap,  17. 

ft.  It  IS  HOT  Error  to  Ovxrrulb  Exckftion  to  Pritioh  based  on 
the  ground  that  the  exhibits  filed  therewith  contradict  the  allegation^ 
where,  although  the  petition  refers  to  exhibits  as  having  been  made  parts 
thereof,  it  appears  from  an  inspection  of  the  transcript  that  no  such  ex- 
hibits are  contained  in  the  record.    Bynmm  y.  PresUm^  49. 

ft.  IirsxBTiON  or  Wrong  Nakb  im  Answer  is  Immatbbial  Ehbox,  whoe^ 
taking  the  answer  altogether,  it  is  perfisotly  apparent  that  the  insertioa 
of  such  name  was  a  clerical  error,  and  the  name  intended  is  obyioos. 
Feanr,  Albeok,  78. 

7.  RiGBT  to  OnjRor  to  BiruNa  ov  Oodbt  oh  DmuBsiE  n  Waitxd  by 
amending  the  declaration  and  going  to  trial  on  the  merits.  DarraeoU  y» 
Che»afedke  etc,  S.  S.  Co.,  266. 

ft.  AfFIAL.  ~  BnUNOS  AND  Jni)OMXRT  ov  TrLU^  Ck>TnrT  ABB  PlUBUim  C0iB> 

BBcr,  in  the  abeence  of  positiye  error  appearing  in  the  ahstnct  Dowa- 
ghc  M.  Co.  y.  Gibton,  697. 
i.  DismasAL  aitbr  Nxw  Trial  Qrantbd. — After  trial  of  action,  and 
yerdict  for  plaintiff  set  aside  on  motion  of  the  defendant^  and  a  new 
trial  granted,  the  plaintiff  has  the  same  right  to  dismiss  or  discon- 
tinue as  if  no  trial  had  oyer  been  had.  And  after  such  dismissal  or  dis- 
continuance, he  may  bring  another  action  for  the  same  cause  of  action, 
and  is  not  estopped  frem  alleging  other  or  different  facts  from  those^ 
alleged  in  the  first  action.     Phelps  v.  Winona  etc.  R.  /?.  Co.,  867. 
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IOl  EwtacnvH  Pabt  or  Puu  of  Anotbeh  Aotion  PENDiva  is,  tbat  the 
aetion  is  stQl  pending,  and  this  mnst  be  affirmatiTely  preyed.    Td, 

11.  On  Appeal,  Fnn>iNa  or  Facts  will  hot  be  Distubbid  if  there  is  any 
evidence  which,  fairly  considered,  will  support  it;  snch  finding,  made  by 
the  conrt  in  action  tried  before  it,  has  the  force  and  effect  of  a  verdict  el 
the  jary.    Swayne  v.  Waldo,  712. 

12.  Finding  or  Jury  will  not  bb  Rbviewed  if  there  is  any  evidanoe  to 
support  it.     ReUey  v.  Hayes^  12^, 

13.  Appeal.  —  Supreme  Cottbt  will  not  Intebterb  with  Finddio  upon , 
ground  that  evidence  does  not  support  action  of  trial  court  in  permitting 
sheriff  to  amend  retorn.    Jeffriu  v.  Rudloff,  G53. 

14.  Ebbor  mttst  ArriBMATiTELT  Apfeab  or  Reoobb.  The  supremo  oout 
cannot  presume  error  or  pass  upon  question  not  so  appearing  of  reoord. 
Id. 

10.  Vebdiot  WILL  NOT  BB  DiBTUBBED  where  the  reoord  shows  that  the  ques- 
tions in  issue  were  fiiirly  presented  upon  the  trial,  that  substantial  Justioo 
has  been  done,  and  it  also  appears  that  the  instructions  of  the  conrt  and 
the  general  verdict  are  eharacterised  by  an  absenoe  of  passion  and  preju- 
dice, unless  there  are  such  grave  and  material  errors  as  absolutely  com- 
pel a  revenaL    Atckiton  etc  B.  B,  Co.  v.  Sadler,  729. 

I6w  Yabiaiicb  bbtween  Allegation  and  Psoor  is  not  Material  unlev 
it  misleads  the  adverse  party  to  his  prejudice.   DeaUn  v.  Underwood^  927. 

17.  ABOunNT  ovTsiDB  ov  BaooBD,  about  matters  wholly  foreign  to  the  eaao 
en  trial,  and  without  any  support  in  evidence^  and  calculated  to  operato 
prejudicially  to  defendant  upon  the  minds  of  the  jury,  if  allowed  by  tho 
oourt  under  objection,  is  error  sufficient  to  reverse  the  judgment.  7^ 
lery  Y.  State,  &&2. 

18.  PXiBADBB  Who  Retebs  to  a  Statdti  wbbh  Konb  Ezzbis^  or  when  tho 
ttatnte  referred  to  does  not  entitie  him  to  any  relief  on  the  facts  stated^ 
may  nevertheless  recover,  if  the  facts  as  alloged  and  established  are  suffi* 
dont  to  entitie  him  to  recover  at  eommoo  law*  In  auoh  eases  the  ref er- 
enoo  to  the  statute  may  be  regarded  as  surplusage.  CUoago  A  A.  R.  R. 
Co.  V.  DUkn,  559. 

19.  Manner  or  Ck>NDuoiiNO  Obal  Aboumbnt  BEioRa  ▲  Jury  is  so  much 
within  the  discretion  of  the  trial  conrt  that  the  appellate  court  will  not 
nview  its  action  unless  manifest  injustice  has  been  done.  Ckkago  etc. 
R.  R.  Co.  V.  IHUilmrf,  483. 

tOi  Insibvotion  must  be  Taken  as  an  ENTiRETr,  and  in  connection  with  the 
others  of  the  series  referring  to  the  same  subject  and  immediately  eon- 
nected  with  it;  and  if,  when  so  taken  togetiier,  such  instructions  ex- 
press the  law,  they  afford  no  just  ground  of  complaint^  even  though  an 
isolated  and  detached  clause  is,  in  itself,  an  inaccurate  or  incomplete 
statement  of  the  law.     IndianapoUs  etc.  R*y  Co.  v.  Watson,  578. 

€1.  Although  Instruction  is  not  Entirely  Plain  or  Unambiguous,  yet  if 
the  rule  of  law  attempted  to  be  stated  is  made  clear  by  the  instruction 
immediately  following,  there  is  no  ground  for  reversal.  Sweeney  v.  Mer- 
rill, 734. 

t2.  Erroneous  Charge.  — Where  Ck>RREcr  Rule  is  BiUErLY  Stated  in  the 
beginning  of  a  charge,  but  is  afterwards  overruled  and  changed,  and  an 
incorrect  rale  substituted  and  impressed  upon  the  jury,  so  as  to  probably 
influence  it,  the  whole  charge  is  error.     Parker  v.  Hull,  224. 

S3.  Instructions  Afford  No  Ground  of  Complaint,  where,  taking  them  all 
together,  they  so  fairly  present  the  question  involved  that  the  jury  could 
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not  be  miiledy  ftlthoo^  aome  of  the  iiwtnifltuait  Bay  hj 
•abject  to eriticiim.    Aiehimmeic  A  i2.  Co.  t.  Sadkr^  729, 

Si.  iNsnuTonoHs  MUST  Always  BB  OoBsmrxD  nr  TBS  Lnm  or 

on  trial,  and  the  evidanoe  oflhred  in  their  sapport    Ckkaga  itcJLB*  Oa. 
T.  ZHtlom,  659. 

16.  EviDBHCB.  —  Whkbx  Oxhkbal  OsjicnoN  OVLT  IS  Raubd  to  ImOBfOO- 
TioN  OT  BflooBD  OoFT  OT  DxKD  oonToying  land,  which  oopy  voold  bare 
been  adnuMible  under  certain  drconuitanoee,  aoch  objeetiaa  la  not  avafl* 
able  for  the  poipoees  of  error.    8mUk  v.  tfdgktan,  778L 

M,  Ir  Tbtimoht  Estabt.thww  Troth  or  liAmiAL  Avuuumts  in  Plba, 
on  which  the  plaintiff  took  ianie,  without  objection,  the  deftmdant  is  en- 
titled to  a  Terdict,  whether  the  plea  was  snfBoient  or  not.  Alabama  O. 
8.  R,  i?.  Co,  ▼.  Arnold^  854. 

S7.  Ebronious  Exclusion  or  Etidenci  fbom  Jubt  is  not  Obouitd 
lOB  Rbvbbsal  of  the  jndgment^  where  it  manifestly  appears  from  the 
whole  caBc  that  the  evidenoe,  if  admitted,  coold  not  have  inflnenoed  the 
verdict    J2nfpT.  «/brdaii,  53. 

SS.  ExoLueiON  or  TianMONY,  Admission  op  Whicb  oould  not  batb  Ap- 
vbctbd  Result,  is  not  groand  for  rereraal  of  a  deorea.  Bonr  irom  Cbi 
r.  Trout,  285. 

S9.  Adiossion  ov  Inadmibsiblb  Dbclabation,  which  does  not  eflfoet  any  snb- 
stantial  right  of  defendant^  is  not  ground  for  reyersaL  OMoih  O,  L,  Cbi 
V.  Oermania  F.  /.  Co.,  233. 

30.  Evn>ENCB. — TBsnMONT  Imfbopbrlt  Abmittbd  in  Pboop  or  Fact  is 
Harmless  Ebror,  if  the  same  fact  was  proved  by  other  evidence  which 
was  competent  and  nncontradicted.    BumeU  v.  Vmceni,  9S. 

31.  Order  Made  at  the  Instance  ob  to  Pbomotb  the  Intbbbst  of  i^pel- 
lant  will  not  be  reviewed  on  an  appeal  taken  by  him.  Btiaie  ^Bado- 
tacA,466. 

32.  To  Dent  Continuanoe,  on  Motion  to  lyiaaoLVB  LrjUNonoN  BontAiN- 
Effo  Sale,  is  Erbor,  where  the  motion  for  snch  continnanoe  ia  made 
by  the  complainant  to  enable  him  to  complete  hia  proofs,  and  ia  anp- 
ported  by  an  affidavit  to  the  effect  that  he  has  additiaoal  and  material 
evidence  to  take  in  the  caae,  which  will  ahow  that  the  notice  of  aale  ia 
defective,  and  which,  up  to  this  time,  he  baa  been  nnable  to  take,  al- 
though he  baa  uaed  due  diligence  in  perf eottng  his  proofs^  VoMfj^  v. 
/2ic2er,  305. 

t9ee  Attachment  and  Garnishment;  Attornbtb  at  Law;  Banxbuftot 
AND  Insolvency,  3;  Bteotment;  ICabbiaob  and  DirottOB^  3;  Gtat- 
utes;  Tender;  Trespass. 

PLEDGE. 

1.  Lien  op  Pledoeb  is  Extinouished  bt  a  Valid  I^ndbb  to  him  of  the 
amount  due  and  his  refusal  to  accept  it    Ixmg^AcTough  v.  MeNeoin,  435. 

S.  Pledgee  is  Guiltt  op  Conversion  ip  He  Declines  to  Accept  a  Valid 
Tender  of  the  amount  due  him,  and  thereafter  refuses  a  demand  made 
on  him  to  surrender  the  pledged  property  to  the  person  entitled  theietOb. 
This  conversion,  being  wrongful,  extinguishes  the  pledgee's  lien.    Id. 

3.  Tender  op  Amount  Due  Pledgee  is  not  Vitiated  by  a  demand  made  at 

the  same  time  for  the  surrender  of  the  pledged  property.     Id. 

4.  Tender  op  Amount  Due  Pledgee  may,  under  the  Civil  Code  of  California, 

be  made  after  the  debt  becomes  due,  although  demand  for  the  payment 


Index.  081 

ol  ibe  debt  baa  been  before  made  and  refnaed,  if  aecompanled  with  an 
oflbr  to  pay  the  interest  wbicb  baa  aceraed.    Id, 

S»  Bbvubal  to  Dklxvxb  Plsdgbd  Stock  to  thb  Plxdgob's  AasioirBB  n  nov 
JusrznED  BT  ITS  AiTACHMXirr  under  a  writ  against  sach  pledgor,  sub- 
sequent to  each  assignment.    Id, 

t,  Pledoxb  is  Answerablb  vor  Depbiciatior  nc  Valux  of  Pledgkd  Pbof* 
XBTT  after  he  baa  refused  to  accept  a  valid  tender  of  the  debt,  and  a  de» 
mand  for  the  possession  of  the  property;  and  this  is  equally  true  whether 
an  action  is  brought  against  him  as  for  a  oonversion,  or  a  biU  is  filed 
against  him  to  redieem  from  the  pledge.    Id, 

7.  Tboyxb  18  thb  Usual  AcnoR  to  Eniobox  a  RxDXMFnoN  of  a  Plxdok 
Id. 

8.   IsTSRVBNTION. — AsSIOHXX  PxNDXRTB   LiTB  FBOM  OnB  OFTHBDxrBBO- 

abts  of  the  latter*s  interest  in  pledged  stocks,  and  of  his  claim  for  dam- 
ages for  their  conversion*  —  the  suit  being  to  foredoae  the  pledgee's 
lieoy  _  may  be  allowed  to  intervene  for  the  poipoae  of  siserHng  saeh 
intsvest  and  ebtim  for  his  own  benefit.    Id, 

PROCESS. 

1.  Whxbb  Ssbyiob  OF  Pbooxss  is  Pbooubsd  bt  Fbaud,  That  Faov 

MAT  bb  Showr,  and  the  court  will  refuse  to  exercise  its  jurisdiction^ 
and  turn  the  plaintiff  out  of  court.  The  law  will  not  lend  its  sanctioia 
or  support  to  an  act,  otherwise  lawful,  which  is  accomplished  by  unlaw* 
fal  means.  The  facts  disclosing  the  fraud  may  be  set  up  by  answer.. 
OhMudt  V.  Cleveland,  864. 

2.  Afpxarahok  bt  Ahswbb,  Whiob  Simflt  Pbotbbtb  aoainst  the  er« 

erdse  of  jurisdiction*  and  claims  no  other  right,  is  not  such  an  appear* 
anoe  aa  waives  the  objection.    Id, 

S.  SlONATUBB  TO  SUMICONS  IN  CiVIL  ACHOH  VXXD  HOT  BB  IN  HANDWBRDia 

of  the  plaintiff  or  his  attorney.  Any  signature,  whether  written*  printed^ 
or  lithographed,  which  the  party  issuing  the  summons  may  adopt  as  hia 
own*  will  be  sufficient.    Herrkk  v.  Morrill,  841. 

See  CoNTxicFr;  Judomxnts;  JuBUDionoiir. 

FUBLIO  POLICY. 
See  CoNTBAcrs,  9,  10. 

RAILROADS. 

1.  OoBHTKUOriON.— CoBTBAOT  BBTWxxN  Two  Railboap  CoMPANixa^  wfaoreby 
one  stipulates  that  the  other  shall  have  "the  perpetual  and  free  use  of 
the  right  of  way,"  within  a  distance  specified,  where  the  track  of  one 
company  crosses  the  other,  confers  the  use  of  the  right  of  way  free  from 
pecuniary  compensation,  and  not  merely  uninterrupted  use.     Id, 

1ICBO08INO.— Alabama  statute  (Rev.  Code,  1867,  sees.  1417-1439),  an- 
thoriidng  and  regulating  indorsement  of  railroad  bonds  by  the  states 
and  securing  to  the  state  its  priority  of  lien,  makes  a  reservation  of 
the  right  of  way  for  crossing  and  union  purposes:  Id.,  sec.  1436;  and 
this  provision  is  an  implied  stipulation  in  every  mortgageexeouted  under 
the  law,  and  is  as  binding  on  all  parties  concerned  as  if  it^ad  been 
ipecially  incorporated  in  the  contract.    Id. 

i.  Pbovision  of  Alabama  Rbv.  Code,  Sxa  1436,  that  Railboad  Companixs 
''may  construct  their  roads  so  as  to  cross  each  other,  if  necessary,* 
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does  not  limit  the  li^^t  of  cro«ing  to  an  intenection  at  ngjtki  mn^M. 
It  would  be  a  strict  and  nnraasooable  constnictioD  to  hold  that  no  dis- 
cretion flhonld  be  allowed  in  legnlating  snch  an  arFangement^  ainoe  tha 
power  to  do  an  act  means  the  power  to  do  it  in  a  mode  that  is  jnst^  rea- 
sonable, and  satisfactory,  taking  into  coosideratioQ  the  peculiar  ciicnm- 
stancos  of  each  case.  Alabama  O.  8.  R.  R.  Co.  ▼.  S<mik  and  N.  R.  R. 
Co.,  401. 

4.  Gka2(t  of  Francbiss  to  bt  Crt  as  Aouit  of  Stats.  —  A  railroad 
company  was  authorized  under  its  original  charter,  granted  by  tba 
legislature,  to  construct  its  road  acroes  or  through  any  streat  or  high* 
way,  subject  to  the  limitation  that  the  public  use  of  such  street  or 
highway  should  not  be  unnecessarily  impaired.  An  amendment  to 
Hiis  charter  authorized  any  incorporated  city  or  Tillage  within  'tha 
•late,  and  situated  upon  the  line  of  the  company's  road,  to  grant  to 
the  company  any  rights,  privileges,  or  franchises  having  reference  to  the 
construction  and  msnagement  of  its  road,  and  the  conduct  of  its  busi- 
ness, within  the  limits  of  such  city.  Under  the  authority  thus  conferred 
in  the  charter  of  the  company,  a  grant  to  it  by  a  city,  in  the  form  of  an 
ordinance,  of  the  right  to  construct  a  track  with  necessary  sidings  and 
turn-outs  through  a  business  street  in  said  city,  in  such  manner  as  the 
company  might  deem  necessary  for  its  bnsiness  puipoaes,  is  an  irrevoca- 
ble franchise,  protected  from  impairment  by  both  federal  and  state  con- 
stitutions, and  subject  to  the  limitation  only  that  the  use  of  the  street 
by  the  public  should  not  be  unnecessarily  or  materially  impaired.  Mo' 
Me  v.  RaSroad,  842. 

i.  Pbitiliqs  Gbaitted  to  a  Railboad  Compant  to  Lat  its  Track 
THROUGH  Business  Strxkt  of  Crrr,  with  the  necessary  sidings  aad 
turn-outs,  these  to  be  laid  in  such  manner  as  the  company  might  deem 
•zx>edient  and  necessary  for  its  business,  is  none  the  less  a  franchise,  in 
the  proper  sense  of  that  term,  because  it  was  granted,  not  directly  by 
legislative  enactment,  but  by  the  city  authorities,  under  the  sanction  of 
the  company's  charter,  itself  granted  by  the  legislature.  For  this  pur^ 
poee  the  city  is  regarded  as  a  political  agent  for  the  state,  and  an  act 
done  by  the  state  through  its  duly  authorized  agent  is  an  act  done  by 
the  state  itself.    Id. 

C  Right  Granted  to  Railroad  Coupakt  to  Lat  ns  Track  through 
Cnr  Street  NscESSARiLr  Implies  the  right  to  use  such  track  in  the 
mode  ordinarily  adopted  by  railroad  companies,  subject  to  reasonable 
regulation  under  the  police  power  of  the  proper  authorities.  The  right 
to  lay  side-tracks  and  turn-outs  in  like  manner  implies  the  right  to  use 
them,  and  this  includes  their  use  for  the  transportation  of  goods  to  and 
from  adjoining  stores  and  warehouses.    Id, 

7.  CzTT  Ordinance  having  for  its  Obvious  Purpose  the  destruction 

of  an  irrevocable  franchise  belonging  to  a  railroad  company,  no  question 
of  police  power,  abatement  of  nuisance,  or  regulation  of  an  admitted 
right  being  involved  in  the  case,  is  void.    Id, 

8.  Railroad  Coup  ant  is  Answerable  for  Acts  of  its  Servants  in  the 

course  of  their  employment,  whether  abusing  or  rightfully  pursuing  the 
powers  conferred  on  them,  and  whether  acting  within  or  in  direct  viola- 
tion tl  their  instructions.  Lake  Sftore  etc.  R,  R,  Co.  ▼.  Brown^  511. 
8.  Notice  of  the  Approach  of  Railway  Trains  should  be  Given  by 
those  in  charge  of  them^  at  all  points  of  known  or  apprehended  danger. 
Chicago  A  A,  R.  R.\,  DiUon,  559. 
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to.  In  Action  to  Recover  for  Injuries  Sustainsd  from  Kbouoxncb  of 

8ERT.ANT8  OF  RaILROAD  IN   NOT  GlVINO    WARNING  OF  TIIR   APPROACH 

OF  A  Train  to  a  public  croesing,  it  is  not  necessary  to  show  that  the 
arenne  there  crossed  was  a  public  highway,  within  the  meaning  of  the 
statate  requiring  bells  to  be  rung  or  whistles  blown  when  approaching 
such  highways,  for,  independent  of  such  statute,  it  is  the  duty  of  per- 
sons having  charge  of  trains  to  give  notice  of  their  approach  at  all  points 
of  known  or  reasonably  apprehended  danger.    I<L 

ti.  Nbgugbnck.~-If  TUX  View  of  a  Traveler  on  the  Hiohwat  Ap- 
proaching A  Railroad  Crossino  is  so  obstructed  that  he  cannot 
see  an  approaching  train  in  time  to  stop  his  team  before  colliding  with  it» 
if  he  knows  that  a  train  is  due  at  such  crossing,  at  or  about  such  time, 
«nd  if  he  is  unable  to  hear  the  approaching  train  when  his  team  is  in 
moticm,  whether  by  reason  of  the  force  and  direction  of  the  wind  or  of 
noises  in  the  vicinity,  whether  made  by  his  own  wagon  or  by  other 
causes,  ordinary  care  requires  him  to  stop  his  team  whfle  he  may  do  so» 
and  listen  for  the  train.    BetftJd  v.  Chieago  etc  R  R  Co.^  168. 

VL  Where  Animal  is  Wronofullt  on  Track  of  Railroad  Oompant, 
without  the  fault  of  the  company,  those  in  charge  of  its  trains  owe  no 
duty  to  look  ahead  and  ascertain  if  the  animal  be  there,  and  are  only 
bound  to  exercise  care  in  respect  to  it  from  the  time  they  discover  its 
periL  This  rule  is  equally  applicable  in  the  case  of  an  animal  wrongfully 
upon  a  highway  at  a  railroad  crossing.  Palmer  v.  Northern  P.R.S,  Co., 
839. 

13.  Opinion  of  Witness.— Witness  who  states  that  he  was  at  a  railroad 
crossing  at  the  time  of  an  accident,  and  that  he  did  not  hear  any  bell  or 
whistle,  may  be  asked  whether,  in  his  opinion,  he  would  have  heard  the 
bell  had  it  been  rung,  or  the  whistle  had  it  been  blown.  Chieago  A  A, 
R  R  Co.  V.  IHUon,  669. 

14.  Although,  in  Absence  of  Statutory  Requirement,  It  mat  hot  be 
Duty  of  railroad  company  to  erect  a  ticket-office  and  depot  at  a  station 
on  its  road,  yet,  having  done  so,  and  thereby  invited  persons  having 
business  with  it  to  enter  for  its  transaction,  the  law  requires  that  the 
building  shall  be  adapted  to  the  purpose,  and  that  the  approaches  thereto 
shall  not  be  unsafe.  But  the  duty  of  the  company  to  maintain  a  light 
at  its  depot  in  the  night-time  is  limited  to  the  arrival  and  departure  of 
trains,  and  for  a  sufficient  time  before  and  after  to  enable  persons  to 
enter  cars  or  alight  therefrom,  without  undue  haste,  so  as  to  secure 
safety.    Alabama  O.  8.  R  R  Co.  v.  Arnold,  364. 

16.  Railroad  Ck)HPANT  is  to  be  Regarded  as  Free  from  Blame,  when, 
in  the  administration  of  its  affiiirs,  it  conforms  to  the  rules  generally 
in  use  by  other  prudently  conducted  companies,  unless  it  violates  or 
disregards  some  poeitive  requirement  of  the  law,  and  thereby  inflicts 
an  injury.    Id. 

16.  Negligence — Burden  of  Proof.  —  In  AcnoN  against  Railway  Covl- 
Vkjsn  TO  Recover  Damages  for  Property  Destroyed  by  Fire,  caused 
by  sparks  emitted  from  the  company's  engine,  which  ignited  the  dry  grass 
on  the  right  of  way,  the  fire  thence  spreading  to  the  property  destroyed, 
the  burden  of  proof  is  on  the  railway  company  to  show  that  there  was 
no  negligence  on  its  part  in  causing  the  fire.  But  this  demand  of  the 
law  as  to  burden  of  proof  is  satisfied  when  the  company  shows  that  it 
was  using  on  the  engine,  at  the  time  of  the  fire,  the  best  mechanical  ap- 
pliances to  secure  safety  from  fire,  that  they  were  in  good  repair,  and 
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were  operated  by  a  ekillfiil  engmeer  m  a  eanfnl  maiuMr.  (hf/ttc  ttp 
Co.  T.  Btmmmt  74. 

17.  Idu — Although  Railway  Compakt  mat  Absolvb  Isbklt  vbom  Lia- 
KUTT  on  acoonnt  of  the  preramed  negligence  eriaing  from  the  mere  &et 
that  fire  caaght  from  eparkB  emitted  from  ite  engine,  by  ahowing  that  ite 
engine  and  spark-arrester  were  the  best  in  nse,  yet,  if  the  fvn  canght  on 
its  own  right  of  way  in  dry  grass  which  it  allowed  to  aocnmnlate,  it  ie 
a'qnestion  of  fact  for  the  jnry  to  determine  whether  the  failnre  to  re* 
more  the  inflammable  matter  was  negligence.    Id, 

18b  Bailboad  Company  cannot  Evadb  its  Legal  LiABiurr  >ob  Ikjubh* 
Caused  bt  Negligent  Operation  of  its  road  by  volontarily  conveying 
and  surrendering  indefinitely  to  mortgage  tmstees  of  its  own  selection 
its  road  and  franchises,  where  there  is  no  statutory  provision  anthoria* 
ing  or  regulating  the  transfer  and  surrender.  Na^fiet  t.  AloBomdna  tie, 
Ry  Co.,  308. 

SeeCoxMON  Cabbixbs;  Contbaoib,  7,  8;  Cotzkantb,  1;  EmmNT  Domadt^ 
lHXUV€nnoii8|  1-3;  Mabtbb  A2n>  Servant;  MuvicirALOaBPOiRATioai^  1& 

RAPR 
See  Cbdiikal  Law,  47-01. 

RECKiVKRSL 

L  PluoncB.  — Rbcbivxr  of  Insolvent  CoRPOBAmm  has  Riobt  to  Baoov* 
TBNB  AGAINST  Onb  Who  INTERVENES  in  a  proceeding  to  which  he  is  » 
party,  and  it  is  proper  to  allow  him  to  set  up  all  the  rights  of  the  cor* 
poration  growing  out  of  a  continued  course  of  dealing  with  the  inter* 
venor  under  one  general  agreement.  And  the  fact  that  other  suits  wer» 
pending  in  another  tribunal  involving  the  subject  of  dispute,  and  to 
which  the  receiver  was  a  party»  when  j^eaded  in  abatement  of  the  ploft 
in  reoonvention«  is  not  an  answer  to  it.  OmtimnkA  NaL  Bamk  v.  Woem§^ 
8fi. 

%  Ambts  of  Estate  of  Deobdbnt  mat  bb  Called  nr  fbom  Habdb  of  Peb- 
■ONAL  Rbfbbsbntatitb  and  placed  in  the  hands  of  a  receiver  by  a  oout 
of  equity,  especially  in  a  creditor's  suit    Davi»  v.  Chapman,  261. 

REGISTRATION. 

BaoBRXATioN.  —  Objbot  of  Rboobdino  Dbbd  is  to  Givb.  NoncB  TQ 
Gbbditors  and  subsequent  purchsaers  from  the  grantor  of  the  grantee's 
title,  and,  except  as  to  the  matter  of  notice,  an  unrecorded  title  is  as 
good  as  if  recorded.    Evant  v.  TempkUm,  17. 

See  Bona  Fide  Purohasebs^  4. 

REPLEVIN. 

h  Bbplbvin  bt  Mortoaobb.  —  Lett  of  Ezboution  on  Propbrtt  Subjbot 
TO  Ohattbl  Mobtoagb  gives  officer  no  greater  rights  therein  than  mort- 
gagor himself  had;  and  the  mortgagee,  upon  default  of  payment  of  the- 
debti  is  entitled  to  possession  of  the  property,  and  upon  demand  for 
such  possession  on  the  officer,  may  bring  his  action  to  recover  the  same. 
Samkine  v.  Chretr,  751. 

&  It  is  No  Defense  in  Action  bt  Mobtoaobe  against  Ofiiceb,  to  re- 
oover  mortgsged  property  held  under  levy  of  execution,  to  show  thaV 
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•i  the  time  demand  was  made  on  the  officer  for  poeoeiwion,  there  was  a 
prior  oatstanding  mort^^age  held  by  another  person  against  the  same 
property.  Id. 
t.  Bjeplbvik  mat  SB  Maimtaihed  AGAIN8T  Shxbot  who  holds  property  by 
▼irtne  of  a  writ  in  another  action  of  replevin  then  pending  and  nnde- 
termined,  and  also  against  the  plaintiff  in  such  snit,  where  the  plaintiff 
hi  the  latter  suit  is  not  a  party  to  the  first.    Rdky  ▼.  Hdyea,  737. 

SALES. 

1.  Khowledob  that  Wabramtt  was  False  need  not  be  Shown.  —If 
an  article  is  warranted  to  be  of  a  certain  character,  and  this  is  shown 
to  be  false,  the  party  injured  may  recover  damages  for  breach  of  war- 
ranty without  showing  that  party  making  the  warranty  knew  it  to  be 
false.    Svoayne  ▼.  Wjlda,  712. 

%  Rescission  of  Gomteact.  —  Whebe  Partial  Pebtobmance  consists  in 
the  payment  by  defendant  of  an  indebtedness  on  goods  delivered  to  him 
as  a  consideration  for  the  transfer  to  plaintiff  of  certain  lands,  the  latter 
cannot  rescind,  if  he  does  not  offer  to  repay  defendant  the  money  so  paid 
out  by  him,  but  must  keep  the  land,  and  is  entitled  to  recover  tiie  differ* 
enoe  between  the  contract  price  and  what  it  is  worth.    Id. 

S.  Althouoh  GoNTBAor  07  Sale  is  in  Wbitino,  Pabol  Evidenoe  of  Fbaud 

AND  MiSBEFBESENTATIONS  IS  ADMISSIBLE  TO  DEFEAT   BeOOVEBT  WhCD 

pleaded  as  a  counterclaim  to  action  on  note  given  for  the  purchase  price. 
The  fact  that  the  fraud  and  misrepresentations  were  made  before  the 
contract  and  note  were  executed  does  not  prevent  showing  that  they 
were  inducements  to  the  purchase,  and  that  the  vendee  thereby  sus- 
tained loss  and  damage.    Dowagiae  M.  Co,  v.  Qibaon,  697. 

i.  Question  of  Vendee's  Waxveb  of  BiaBT  to  Defend  on  Gbound 
OF  Fbaud  18  Pbopeblt  Submitted  to  the  Jubt,  where  vendee  had 
knowledge  of  the  fraud  prior  to  ezecuticn  of  written  oontzaot  of  sale^ 
and  thereafter  executes  note  for  purchase  price,  if  there  is  some  evi- 
denoe tending  to  rebut  the  presumption  that  the  note  was  a  settlemenl 
of  the  claim  for  damages  arising  from  the  fraud.    Id* 

lb  Vkbtdob's  Fbaud  m  Obound  of  Rbootxbt  in  Gountebcilaim  to  action 

lor  purchase  piioo  of  goods  sold,  although  there  is  an  abseoioe  of  proof  of 

wazranfy.    Id. 

8m  Cknrnucrra^  14-16. 

SSTT-OFF. 

See  CkJUNTEBCLAZM. 

SHEEUEFFS. 
8m  iauaaaan  and  Oabnishment;  Ezboutbonb;  Riplbtu. 

SLANDER. 

!•  0IIBHDANT    IN    ACHON    FOB    SlANDEB    MAT   NOT  ShOW  IN  MnTGATION 

eiroomstanoes  not  known  to  him  when  he  spoke  the  words  complained  of. 
BaMy  V.  Cc/pdamd,  413. 

%  XflDENOE    OF    THE    WEALTH    OF   DEFENDANT  IS  ADMISSIBLE  IN  AOTION 

AGAINST  Him  fob  Slandeb,  to  show  the  extent  of  the  injury  suffered 
from  his  defamatory  words,  and  when  punitive  damages  are  allowed,  to 
graduate  the  punishment.     Id, 


986  Index* 

t.  EnBurcx  of  Otbkb  CHmK. — Iv  AcnoK  iob  Slanberivo  pUintiff  bf 
oharging  him  with  stealing  the  cattle  of  P.,  a  witness  may  Le  per- 
mitted to  detail  a  oonveraation  between  him  and  plaintii^  in  which  the 
latter  made  an  effort  to  indnoe  the  former  to  steal  the  cattle  of  D..  if 
the  witness  states  that  there  was  a  general  understanding  between  him 
and  plainti^  under  which  he  was  to  steal  cattle  and  drive  them  to 
tiff  to  be  bntchered  for  their  joint  benefit.    Id, 

SPEGIFIG  PERFORMANCE. 

1.  StBCDIO  PkBTOBMAVCS  of  PaBOL  ExXCDTOBT  COHTBAOr  lOR  AflBIO] 

OF  Pateht  Bight  may  be  enforced;  a  parol  assignment  is  validy  and  is 
not  forbidden  by  section  48d8  of  the  Revised  Statates  of  the  United 
States,  which  provides  that  patents  "shall  be  assignable  in  law  by  an 
instrument  in  writmg."     Searie  v.  HUi,  688. 

S.  Fraud  tk  Obtaxkino  a  Contract  whx  Dxirat  thb  Right  to  Comfkl  a 
SraozFio  Prrfobm ANCR  thsrrof,  although  the  fraud  was  not  prodno- 
tive  of  injury  to  the  defendant.  It  is  sufficient  that  it  would  result  in 
an  injury  to  third  persons,  as  where  one  by  fraudulent  representations 
procured  a  contract  for  the  sale  of  lands  to  him,  which  contract^  but  for 
■noh  representations,  would  have  been  given  to  another.  Kettff  v.  CeuL 
Pac  J7.  JR.  Oo.^  i7a 

J.  Fraud  will  Dbtbat  a  Suit  iob  SPBcano  Pbriormangi  of  contract  to 
convey  lands,  though  such  fraud  was  not  productive  of  damage  to  tho 
vendor  or  to  third  persons,  if  by  the  fraud  the  vendor  was  deceived  and 
caused  to  enter  into  a  contract  to  which  his  assent  could  not  have  been 
otherwise  obtained.     Id. 

4,   BpBOIFIO  PRBFOBXAirCB  WILL  HOT  BB  DbGBBID  Uin.BB8  THB  CONTRACT  IB 

Frbb  fbom  Evbrt  Imputation  of  Fraud  or  Dbcdeit.  The  contiact 
of  the  par^  ■'^^^"g  speeifio  performance  must  be  free  from  all  blame. 

kU  

STATUTES. 

Pbovdxons  of  Pubuc  Statuti  undbr  Which  Pabtt  Rssn  hxb  Rioht  to 
recover  need  not  be  pleaded,  unless  the  statute  gives  a  cumulative 
remedy,  in  which  event  the  pleader  should  show  which  remedy  ho  In- 
tends  toassert    Ckkagoamd  AUm  R.  B,  Co.  v.  DUUm.  6B». 

STATUTE  OF  FRAUD& 

!•  XbtoffBl. — NoTWiTEffrANDiNO  Rbquibbmbnts  OF  Statutb  of  Fbauds^ 
declaring  void  certain  contracts  for  the  sale  of  land  unless  evidenced  by 
writing,  and  subscribed  by  the  party  to  be  charged,  yet  an  equitable 
interest  may  be  acquired  in  lands,  without  any  written  transfer  of  title, 
by  conduct  or  declarations  of  the  owner  which  would  create  an  estoppel 
in  paU  on  his  part;  and  this  rule  applies  as  well  to  corpoimtions  as  to 
natural  persons.  Alabama  O.  8,  R.  R,  Co.  v.  South  A  H,  B,  R.  Cb., 
401. 

S.  Verbal  Dibeotion  as  Follows:  "Ton  give  all  the  goods  to  H.  and 
R.  that  they  want,  and  charge  directly  to  them,  and  every  first  of  the 
month  you  bring  in  the  bill,  and  I  will  pay  it,"  uncontrolled  and  un- 
qualified  by  other  circumstancesy  imports  on  its  face  an  original,  and 
not  a  collateral,  promise,  implying  that  the  credit  was  to  be  given  ex- 
duttively  to  the  promisor,  although  the  goods  were  to  be  delivered  to  H. 
and  R.,  and  is  not  therefore  within  the  statute  of  frauds. 
Fogtibergt  814. 


Index.  987 

A.  VxKBAL  Contract  ior  Pubchasv  or  Lamb^  nxtch  Reducbd  to  Writ- 
ZNO,  nor  accompanied  by  a  payment  of  any  part  of  the  purchase* 
money,  is  void  under  the  statute  of  frauds,  and  confers  no  rights  preju- 
dicial to  either  party  to  an  ejectiuent  suit  for  the  land.     WUliami  t. 

Oa^son^  369.  • 

See  AoENcr,  1,  2. 

STATUTE  OP  IJMITATIONS. 

1.  AfTiR  AN  Assignment  for  the  Benefit  or  Creditobs,  it  is  competent 
for  the  assignor  to  make  a  new  promise  in  writing  to  pay,  which  will 
have  the  effect  to  revive  the  debt,  thus  removing  the  bar  of  the  statute 
and  binding  the  assignee,  and  the  other  creditors  have  no  ground  to  com- 
plain.    Uellman  v.  Kiene,  G93. 

S.  Under  Texas  Revised  Statutes,  Article  3222,  Tim  Ldcited  for 
Commencement  of  Certain  Actions  does  not  Begin  to  Run  against 
married  women  until  the  removal  of  the  disability  of  coverture;  and 
a  married  woman  should  not  bo  denied  the  benefit  of  this  provision,  be- 
cause the  courts  recognize  her  right  to  maintain  actions  for  the  protec- 
tion of  exempt  property,  when  necessary,  to  enable  her  to  protect  her- 
self against  the  acta  of  her  husband  and  others.    Alaup  v.  Jordan,  53. 

See  Adverse  Possession;  EUsements,  1,  2. 

SUBROGATION. 

Subrogation.  —  Third  Party  is  Entitled  to  br  Subrogated  to  Rights 
09  Creditor,  where,  having  an  interest  in  the  debt,  he  pays  it  in  pur- 
suance of  an  agreement  between  himself  and  the  debtor,  although  the 
debt  was  not  at  the  time  dvfu     Fean  v.  A  (bea,  78. 

SURfiTYSHIP. 

Personal  Decree  against  Surett  on  Bond  of  Purchaser  at  Judicial 
Sale  is  Void,  where  it  is  rendered  upon  a  rule  against  him  and  his 
surety,  upon  the  latter's  failure  to  pay.     Anthony  v.  Kcuq/,  277. 
See  Attornets  at  Law;  Guardian  and  Ward,  2,  3. 

TAXATION. 

I.  PrOTRR  CERTinOATB  09  8 ALE  ^S  ESSENTIAL  TO  COMPLETE  SaLR  OF  LaND 

FOR  Taxes,  and  such  certificate  must  be  executed  at  the  time  of  the 
sale,  or  within  such  time  thereafter  as  may  be  reasonably  necessary  for 
the  purpose;  and  one  not  executed  until  years  after  the  sale  is  of  no 
effect    OilfiUan  v.  auUterion,  810. 

%  Tax  Lien  is  not  Destroyed  nor  Taxes  Invalidated  by  the  method  in 
which  the  owner's  name  is  entered  on  the  tax  duplicate,  especially  where 
such  error  or  inaccuracy  is  slight.    Sods  v.  Hetfter/ord,  611. 

i.  Equttt  will  not  Relieve  against  an  Assessment  of  Property  for 
THE  Purposes  op  Taxation,  on  the  ground  that  such  assessment  is  too 
high,  when  the  excess,  if  any  exists,  resulted  from  an  honest  error  of 
judgment  on  the  part  of  the  assessor.  In  such  cases  the  party  aggrieved 
must  resort  to  the  remedy  provided  by  statute.  If  he  omits  to  do  so  at 
the  proper  time  and  j^aoe,  his  remedy  is  loet  BuUemiih  ▼.  St,  Lcuis  B, 
Co.,  645. 

i.  Equitt  will  Rxluvb  AOAnrsT  an  Assessment  Fraudulent  in  Fact 
OR  IN  Law.    Id, 
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6.  Is  AaamoBQ  iq»  Pubpoms  or  TAXAnoor  a  Bbisgv  Wbiob  Ejlmwu# 

ACB088  A  RlYKK  CONflTITDTIBO  THB  BOTJHDABT  HirHMJi  TwO  StAXB^ 

each  state  may  anen  and  tax  so  much  of  each  bridge  as  does  not  staod 
beyond  the  "thread,"  or  *' middle  of  the  main  channel,'*  of  mieh  riyer. 
Id. 

6.  State  cakxot  Lett  a  Tax  on  FoBsioif  Gobporations  doiho  Busonna 

THEREIN,  if  its  constitation  prohibits  it  from  levying  a  like  tax  on  its 
inhabitants.     San  FraneUco  v.  Liverpool  tie.  Ins.  Co.,  425. 

7.  The  Imposition  of  a  Tax  Forbidden  bt  the  Ck>N8TiTUTi0N  cannot  be 

Supported  as  an  Exercise  of  the  Police  Power  of  the  State.    ItL 

8.  What  is  a  Tax.  —  If  a  statute  requires  every  agent  of  a  foreign  insnrance 

company  doing  business  in  this  state  to  pay  into  the  treasury  of  th* 
county  a  sum  equal  to  one  per  centum  of  the  amount  of  all  premiama 
paid  or  agreed  to  be  paid  to  such  agent  for  insurance  effected  by  him 
within  such  county,  the  money  when  paid  to  constitute  a  fund  to  bo 
known  as  the  firemen's  relief  fund  of  such  county,  such  exaction  is  % 
tax,  and,  as  such,  is  forbidden  by  section  12  of  article  II  of  the  consti- 
tution of  California,  declaring  that  the  legislature  shall  have  no  poMrer 
to  impose  taxes  upon  counties,  cities,  towns,  or  other  municipal  corporis 
tions,  or  upon  the  inhabitants  or  property  theraof,  for  ooanty,  ci^» 
town,  or  other  municipal  purpoees.    Id. 

See  Co-txnanct;  Mortoaobs,  13;  14. 

TELEGRAPHS. 

1.  LuBZUTT  OF  Tkliqraph  Compant  for  NEQUGXiroE — AaxNOT. — Uhdd* 

CLOSED  Principal  mat  Sub  in  his  own  name  on  contract  made  by 
■gent,  and  is  entitled  to  all  its  advantages  and  benefits.  The  fact  that 
a  telegraph  company  only  contracted  with  the  agent  in  sending  a  tele- 
gram, and  had  no  knowledge  that  the  plaintiff  was  in  fact  principal,  ia 
immaterial,  except  that  it  might  set  up  as  a  defense  any  matters  which 
occurred  prior  to  disclosure  of  the  principal  which  would  conatitute  a 
defense  in  a  suit  by  the  agent     HarknesBV.  W.  U.  Tel  Co,,  672. 

2.  Kbolioence  in  Deliverino  Telegram.  — Burden  of  Proof  is  upon  tele- 

graph company  to  explain  delay  in  not  delivering  message  until  threa 
days  after  its  agent  receives  same;  and  where  no  excuse  is  offared  for 
the  delay,  the  court  is  justified  in  finding  that  the  company  was  negli- 
gent.   Id. 

8.  While  Telegraph  Ck)MPANT  mat  Restrict  its  LiAsiuTr,  It  gahnov 
Contract  against  its  own  negligence  in  failing  to  transmit  and  deliver 
messages,  nor  limit  a  recovery  for  damages  thereby  sustained.    Id. 

4.  Telegraph  Company  mat  not  Limit  its  Liabilitt  so  as  to  relieve  itself 
against  its  own  gross  negligence  by  making  a  provision  in  its  contract 
with  the  sender  of  a  message  that  it  will  not  be  liable  for  unrepeated 
messages  happening  by  negligence  of  its  servants  beyond  the  amount  re- 
ceived for  sending  the  same,  and  this  rule  does  not  make  the  company 
an  insurer.     Western  U.  Tel  Co.  v.  CraU,  795. 

Sw  MiSTAXB  IN  Sending  Telegram — Burden  of  Proof.  — Where  no  teati* 
mony  is  introduced  by  the  defendant  company,  the  mere  production  of 
the  message  containing  the  mistakes  is  sufficient  to  estabUsh  gron  care* 
Isasness  by  the  company,  and  would  throw  upon  it  the  bordan  of  piool 
to  excuse  or  explain  its  mistakes.    Id. 
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TENDER. 

ffti4  ov  TkvDXB  la  SuvnciKNT  THOUGH  THH  MonHT  h  mot  Bbooohi  mo 
CCNTHT.    Ltmghbormigh  v.  McNernn,  43S. 

SmPlbdoi. 

TIMK 
See  OoHT&Acn,  6;  Vekdob  ahd  ▼) 

TRESPASS. 

Bquirr— PUBADiNO.  —In  Aotion  of  Trespass  to  Tbt  Titi.«,  iv  Di 

AJKT  HAS  EguiTm  which  entitle  him  to  teqnire  the  pUintiff  to  pay  kis 
debt  before  recovering  the  property,  he  should  set  them  up  in  his  an- 
swer; and  be  is  not  entitled  to  snch  affirmatiTO  relief  under  the  plea  of 
Dolgnil^.    ^akrr.  O'Neal,  69, 

See  IsjuvonovB,  8. 

TROVER. 
See  VhEDQm,  7. 

TRUSTS  AND  TRUSTEES. 

1.  Saui  ov  Lamx>  bt  Aoknt  ov  Trttstek  Passes  No  Tttlb  to  Pubchaseb 
when  there  is  nothing  on  the  face  of  the  trust  deed  anthorizing  the  tms- 
itee  to  appoint  an  agent  to  make  the  sale  for  him.    FuUer  ▼.  O'Neal,  59. 

8.  Qfixcn  OF  Tbusteb  is  One  of  Pebsonal  Confedenoe,  and  cannot  be 
delegated,  nnless  authority  so  to  do  is  expressly  granted  in  the  instru- 
ment from  which  he  derives  his  powers.  A  trustee  empowered  to  sell 
on  non-payment  of  the  debt  to  secure  which  the  trust  is  created  can  no 
more  absent  himself  while  the  sale  is  going  on  than  he  can  make  it  at  a 
time  or  place  or  for  a  character  of  consideration  different  from  that 
authorized  in  the  deed  of  trust.    Id. 

Sb  05B  Who  Reoettbs  Monet  of  Anotheb  in  Fidooiabt  CAPAorrr,  and 
Expends  It  in  payment  of  his  own  debts,  does  not  thereby  create 
a  lien  upon  his  entire  estate  for  its  repayment,  but  the  trust  estate  must 
be  clearly  traced  into  specific  proper^,  in  order  that  the  cestui  que  trust 
may  daim  either  the  property  itself  or  a  lien  upon  it.  Continental  Nat. 
Bank  ▼.  Weems,  85. 

i.  When  Tbusteb  Minoles  Tbust  Monet  with  his  Own,  and  Ajteb- 
WABD8  Pats  out  to  others,  he  is  presumed  to  pay  out  his  owb  money, 
80  kog  as  he.  petains  sufficient  to  cover  the  trust  fund.    Id, 

See  Banbb  and  Banxino,  1,  2. 

USURY. 

LoAB  OF  MoBBr  TO  Dbbtob  to  Pat  Usubioub  Debt  with  is  not  affected 
with  the  illegality  in  the  usurious  loan,  where  the  security  for  that  loan 
Is  satisfied  and  extinguished,  and  that  for  the  new  loan  is  given  upon  a 
new  consideration,  and  is  a  wholly  different  and  distinct  obligation, 
even  though  the  lender  knows  that  the  original  loan  was  usurious  and  is 
aware  of  the  borrower's  object  in  obtaining  the  new  loan.  Vangkt  v. 
Eider,  205. 
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vendor  and  vendee. 

1.  CovoLACt  worn  THE  Sals  of  Lakd  mrsT  BnrD  Both  PAms  or  il  mm 

bind  neither.    AUee  t.  BariMomnD,  103. 

1  Ton  18  NOT  ow  TUB  Ebsbnci  or  A  CoKTBAcr  lOR  TUB  Salb  of  LAin> 
when  such  contract  ia  nmply  an  agreement  to  convey  npon  the  pajuMot 
of  a  certain  amount  at  a  specified  time;  and  a  conveyance  of  the  title 
may  be  decreed  npon  the  tender  of  the  price  and  interest  within  » 
•onable  time.  Where  time  is  not  stated  as  of  the  eBsenoe^  conrta 
reluctant  to  enforce  forfeitores.    Sa^/brd  r.  Weeka,  748. 

S.  It  IS  Ikcdmbbht  upon  Obligor  in  Contract  ior  Salb  of  Lans^  wbo 
seeks  to  avoid  performance  under  a  provision  in  the  contract  anthoria- 
ing  him  to  declare  it  void  "if  the  title  cannot  be  made  good,"  to  prove 
affirmatively  that  fact.  If  the  defect  alleged  is  a  sale  of  the  land  for 
taxes,  it  is  incnaibent  npon  him  to  prove  that  the  period  for  redem^ 
tion  has  expired.     Dedkin  v.  Underwood,  827. 

4.  Facts  Insuitigixnt  to  Stop  Vbnbbbs  of  Land  from  Claimzno  Tnui 
thbreto.  —  The  vendees  of  land  execnted  notes  for  the  pnrchsse 
money,  but  neither  in  the  deed  to  them  nor  in  the  notes  was  a  hmk 
reserved  for  their  payment.  A  small  part  only  of  the  purchase  xnanfij 
was  paid,  and  the  vendees  afterwards  left  the  land,  and  the  vendor 
resumed  possession.  After  the  purchase  money  notes  were  barred  by 
limitation,  the  vendor  brought  suit  against  the  vendees,  alleging  tlieir 
abandonment  of  the  land,  and  pimying  a  canceUation  of  the  deed  as  » 
dood  upon  his  title.  HeU  that  tiie  defendants  were  not  estopped  hf 
these  facts  from  setting  up  their  legal  title  to  the  land  in  controversy, 
AMnm  v>  PteMoMm  4A. 

8m  JanMMMB  FoaBOBiov;  Aobnct;  Bona  Fidb  Purcbasbbs;  Gbowibs 
Omaf%  2;  MaaHAHiai'  Lbnb^  2;  Statutb  of  FRAinx^  S. 

WATERS. 

See  BOUNBARIBS;  RASBUBIi'lBi 

WAYa 
See  HoMBSXBADfl^  6^  8. 

WILLS. 

L  Pafbb  mat  bb  Rbfbbrbd  to  and  Madb  Part  of  a  Whj^  if  aoeh  paper 

Is  then  in  existence,  end  is  so  referred  to  in  the  will  that  it  Is  capable  of 
being  identified  from  inspection,  or  by  the  aid  of  parol  or  oUier  evidence. 
Inre8hiHaber,43^ 

2.  Papbb  Rbfbrrbd  to  in  a  Will,  but  not  in  Ezi8xbncb  until  afibrtbk 

Will  is  Exbcutbd,  may  not  be  admitted  to  probate  as  a  part  thereof. 
Hence,  if  a  will  bequeaths  property  to  the  executor  to  be  dispoeed  of  aa 
directed  in  a  letter  to  him  from  the  testator  of  the  same  date,  and  sudi 
letter  is  written  and  signed  after  the  will  is  executed,  though  on  the- 
ttme  day,  it  cannot  be  admitted  to  probate  as  a  part  thereof.    Id, 

%,  Will  oannot  bb  Dbnibd  Probatb  bbcausb  It  Bbfrbb  to  Anothbr. 
Papbr  as  a  part  thereof,  which  cannot  be  admitted  to  probate,  nor  be^ 
cause  bequests  therein  are  void  for  uncertainty.    Id, 

4.  Will  of  Marrixd  Woican  is  not  Revoked  bt  her  Subsbquent  BCar* 
RIAOB,  where  the  statute  secures  to  her  the  absolute  right  to  dispose  of 
her  property  during  coverture;  and  there  being  no  other  issue  than  tha 
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children  of  a  fofmer  marrage,  her  estate  ii  giren  by  laid  will  to  tfaem* 
Whether  each  marriage  would  reroke  a  former  will  in  fayor  of  a  stranger 
was  undetermined.    Ward's  Will,  174: 

lb  SucnoN  TO  Takx  under  Will.  —  The  Kansas  statute  in  relation  to  pro> 
bating  wills,  and  the  election  of  the  widow  to  take  thereunder,  speeifiadl  j 
points  out  the  oourse  to  be  pursued  when  she  has  not  consented  in  writ- 
ing to  the  will,  and  a  substantial  oomplianoe  therewith  is  necessary  to 
make  such  election  binding.    Jamea  t.  Duntian,  741. 

8.  Law   of  Plaos  whsbm  Land  Lies,  in  Case  of  a  Dbvisb,  or  Law 

OF  TEarTATOR'S  DOMICILB  AT  TiMB  OF  BIS  DECEASE,  IN  CaSE  OF  A  BE- 
QUEST, QovERNS  respectively  the  validity  of  such  devise  or  bequest. 
ThiB  includes  not  only  the  form  and  mode  of  execution  of  the  will,  bul 
also  the  construction  and  interpretation  of  the  will  and  the  power  and 
authority  of  the  testator  to  make  disposition  of  his  estate.  Ford  v. 
J^onf,  117. 

7.  SciHXDULEs  Referred  to  in  Will  and  Attached  thereto  should  bo 
ooQstrued  with  the  will  as  one  instrument^  together  constituting  the  will 
of  the  testator.    Id, 

•.  Doctrine  of  Equitable  Conversion  cannot  be  Extended  to  Lands  of 
the  testator  situate  in  another  state,  when  they  sxe  nowhere  menticaed 
or  referred  to  in  the  will,  and  it  does  not  by  implication  disclose  an  in- 
tent to  convert  them.    /i. 

tL  Doctrine  of  Equitable  Ck>NVERsioN  bt  Will  dobs  not  Opbratb  as  to 
Lands  which,  although  described  in  a  will,  are  directed  to  be  converted 
into  other  lands  in  the  same  city,  and  a  mere  disoretiooary  authority  is 
given  to  convert^  unless  perhaps  an  actual  oonversion  diould  in  fact 
occur.    Id. 

JOl  Doctrinb  of  Equttablb  Convbrsion  bt  Will  is  AnuoABLB  to  Per- 
sonal Estate  directed  to  be  converted  "as  soon  as  practicable  "  after 
testator's  death  into  lands  in  another  state,  or  "for  improving  prop- 
erties" therein,  since  the  discretion  as  to  time  does  not  render  the  doc- 
trine inoperative.    Id, 

IL  Doctrinb  of  Equitable  Convxbsion  bt  Will  is  Apfuoablb  where 
Land  is  directed  to  be  converted  "  at  schedule  prices  "  into  property  in 
another  state,  there  being  no  negative  words  indicating  an  intent  en  the 
testator's  part  not  to  have  such  lands  sold  at  a  less  price.    Id, 

li.  Such  Docttbinb  is  not  Oferattve  where  Land  is  directed  to  be  con- 
verted into  real  estate  in  another  state,  where  such  conversion  is  de- 
pendent upon  two  such  uncertain  events  as  the  termination  of  a  life 
estate  in  such  land,  and  the  sale  even  then  at  a  price  specified  in  the  will. 
Id. 

IS.  Term  "Homestead"  Manifestly  Means,  when  used  in  a  testator's 
will,  the  house  and  all  the  grounds  in  which  he  lived,  and  is  not  restricted 
to  the  one  fourth  of  an  acre  mentioned  in  the  statute.    Id. 

14.  Ck>N8TRUcnoN  of  Will— Trust  Estate  —  Executor. — Where  there 
are  directions  in  a  will  regarding  the  conversion,  holding,  and  managing  of 
an  estate  for  the  beneficial  interest  of  several  persons  living,  and  to  be  bom, 
as  indicated,  and  the  executor  is  alone  named  in  the  will,  such  executor 
takes  a  legal  title  to  the  whole  estate  in  trust  for  the  purpose  mentioned. 
The  several  directions  in  the  will  are  addressed  to  him  and  his  succes- 
sors in  office,  whether  by  ancillary  administration  or  otherwise.  He  and 
ih^  are  to  execute  the  will  so  far  as  the  law  will  permit;  and,  subject  to 
such  segregations  ss  the  construction  of  the  will  demands,  are  to  hold  and 
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flttiuig0  tlM  «9f]wt  ol  tlia  etteto  until  tlM  radteun  by  tli«  ttmia  ol  tts 
win  flnallj  pttHM  out  of  their  hands;  nor  mny  hm  or  th^  pvrori  or 
■liimatw  the  eetate  in  oontraTcntion  of  the  trust    Id, 

iff.  BmDUUM  or  EsTATB. — Where  a  will  provides  that  A  certain  definite  por^ 
tion  of  the  net  annnal  income  of  an  estate  shall  be  paid  to  certain  ben^ 
ficiaries,  among  whom  was  the  widow,  and  she  reUnqnishes  her  rights  to 
her  portion  of  such  income,  the  share  of  the  others  is  not  thereby  in- 
creased; and  the  question  whether  the  accnmnlatioa  of  sach  undisposed 
of  share  into  the  residanm  of  the  estate  woold  <ir  woold  not  be  valid,  was 
not  determined,  since  snch  income  woold  arise  from  lands  in  another 
state.    Id, 

10.  EffTATE,  WHEN  Sbgrbq AiVD. — WhcTC^  from  time  to  time,  nnder  the  pro- 
visions of  a  will,  portions  of  the  corptu  of  the  estate  were  to  vest  in  fee  in 
the  son,  from  the  moment  he  becomes  the  owner  of  sach  fee  that  portion 
becomes  segregated  from  the  estate  and  relieved  from  every  provision  of 
the  will,  especially  from  that  part  of  it  relating  to  the  paying  out  to 
beneficiaries  of  the  net  annnal  income  of  the  estate;  and  so  much  of  the 
estate  as  the  widow  elects  to  take  in  lien  of  the  provision  made  her  in 
the  will  becomes  segregated  in  like  manner.    Id, 

17.  Id.  —  Where  a  bequest  is  made  of  a  specific  sum  of  money,  to  take  effect 
upon  the  happening  of  a  certain  contingency,  —  as  the  death  of  the  testa- 
tor's son  before  a  certain  sge,  leaving  heirs,  —  if  such  event  happens,  snch 
snm  should  be  at  once  regarded  as  segregated  from  the  estate,  and  held 
in  trust  for  said  heirs  until  such  time  as  they  can  take  absolutely  under 
said  will,  notwithstanding  the  will  in  other  parts  directs  the  payment  of 
all  the  net  annual  income  of  the  estate  to  certain  beneficiaries  named 
therein.    Id, 

18.  CovBTRUonoN  OF  Will— Tbust — Voted  ImrERSBT.— Where  a  will 
directed  the  conversion  of  most  of  the  testator's  lands,  situate  in  diffsrent 
states,  into  lands  in  Kansas  City,  and  also  directed  the  conversion  of  the 
''  homestead,"  in  case  the  widow  should  not  desire  to  reside  thereon,  into 
land  in  said  city,  the  executor,  as  trustee,  takes  a  future  vested  estate  in 
the  *'  homestead,"  and  as  to  the  other  property  he  takes  a  present  vested 
estate.    Id, 

19.  Id.  —  Whebi  thh  TEffrAxos's  Son,  when  he  reached  forty  years  of  age^ 
was  to  have  what  was  remaining  of  the  whole  estate  after  the  payment  of 
certain  bequests,  and  the  determination  of  the  widow's  interest  therein, 
or  in  case  he  became  the  sole  surviving  legatee,  and  should  die  before  he 
became  vested  with  said  estate,  then  the  same  was  to  be  given  to  Hamil- 
ton College,  which  latter  was  also,  upon  the  happening  of  other  uncertain 
events,  to  come  into  the  remainder  of  the  estate,  — in  such  case,  neither 
of  said  parties  take  anything  more  than  a  contingent  interest  therein, 
under  the  Wisconsin  statutes.    Id. 

fO,  Pebfetuitiks — SasPEiYSiON  of  Power  of  Alzsnation.  —  An  attempt  in 
a  will  to  create  a  future  estate  in  land,  whereby  the  same  is  liable  to  be 
tied  up  from  thirty  to  f orty-eight  years  after  the  testator's  death,  consti- 
tutes, under  the  Wisconsin  statute,  such  an  unlawful  suspension  of  the 
power  of  alienation  as  to  make  such  disposition  void.  Such  land,  there- 
fore, descends  to  the  heirs,  subject  to  the  widow's  rights  therein.    Id, 

SI.  Id.  —The  Rule  is  Uniyebsal,  that  a  Suspension  of  the  Power  of 
Alienation  must  necessarily  terminate,  nnder  any  and  all  circumstances, 
within  the  period  prescribed  by  the  statute,  or  the  disposition  will  b« 
void.     Id, 


•qpMtiU  mii'liiitii  to  kadg  and  pujef^y  iHimU  ia  cthir  itilw^  tiw 
MorlioC  WiMOOiin  kftT9  no  Jaiiadfiolioa  to  dfltainiM  tbs  «i«l»  to  mob 
lftBd%  Dov  tfaft  iMBilitr  of  oosomilttlioni  of  Nuto  ud  woftli  Hiwofrimik 
It  would  MUM  thiU  the  fvlidi^  of  radi  coKWwtdtBn^  or  of  tho  mmfmuAai 
of  tho  powor  of  ilkMiticiv  woold  bodotiraiiiaMo^^o  toir  of  Hlo  ofcrto 
whoro  tbo  f/fogmtij  ccarortod  is  ntaoto.    /dL 

WTENBSSBS. 

1.  OoiraLUfitnr  aw  WxmH»  — Iho  tartimMiy  of  a  wtaMi  tha*  tio  kaow 
tlio  mMning  of  aa  order  to  **  work  "  a  tnm  botwoi  two  alatiwii  niiBo>i, 
Imt  not  stating  wiwt  thatmsaning  wao»  is  not  opon  to  the  objoetiim  that 

Hstatso  tho  lywufll^fw"  of  tho  witatss.    MmkitmUomai  s#a  AJLCkkT, 

9L  Wmrni  OAmrar  bb  CoimauuED  to  Ahswib  Axt  QnvnoM  tho  answer 
to  whioh  would  tend  to  criminato  him;  bat  this  privilege  does  not  extend 
to  an  answer  the  tendenoy  of  whiob  is  moiely  to  hnrailiato  and  degrade 
tho  wxtaeas.  And  if  tho  proseeatioa  for  the  offense  is  barred  by  the 
itatato  of  limitotions,  the  reason  of  the  piiTilego  ceases^  and  tho  witness 
shoold  be  oompeUed  to  answer.  E»  pmie  BokowUm,  884. 
« lb  Ov  Tbzai.  of  FiMAUi  Okaboid  wuh  bhvo  Cokiioh  Fbobbxtdti^  wit- 
ness has  priTiIage  of  refosing  to  answer  whotber  he  has  had  saxnal 
iaterooorse  with  the  aoonsed,  on  tho  groond  that  his  answer  wonld 
oonstitato  aa  essential  link  in  tho  diain  of  testimony  soffioient  to  oooTiot 
him  of  a  oriminal  offense.    Idm 

i^  WmnH  MAT  vov  bi  AasBD  oh  CBOMhBSAMDrixnur  a  qmestioa  which 
does  not  tend  to  rebate  impeach,  aiodify,  or  explain  any  of  his  testi- 
mony.   AiMiomMo.  JTy  Cx  t.  Ckmla,  780l 

I.  Tuwncm — MonoB  TO  SnuKB  OUT  Abswbb  ov  WnvBn.  ^Whea  aa  im* 
proper  answer  is  grrea  to  a  legitimato  qnestion»  or  where  a  part  of  the 
answer  is  improper,  the  party  complaining  mast  more  to  strike  oat  the 
answer,  or  tho  improper  psrt^  <ir  it  will  not  bo  loviewod.  JMgr  i^ 
Bd^e$t  737. 

t.  WiVHBBB^  iKPBAflBifBHT  or«— BcfoToa  par^ oaa  impeaoh  hia  own  wit- 
aossb  under  the  Texas  statote^  soase  stotement  must  hare  been  made  by 
saoh  witness  injnriooa  to  tho  oaase  he  waa  called  to  testify  in  behalf  ol 
It  is  not  suffleiBnt  that  the  witnesa  makes  a  statement  diiSwent  from  what 
the  party  oslling  him  had  reason  to  beUeve^  and  did  beUove^  he  would 
make,  if  the  statement  made  is  not  in jurioos.     Beimeu  t.  StaU^  875. 

f.  WiZNna^  IicPBACHMXMTOF— SuBPBiSB.  — Aparty  tona/d^sorprisedat 
unexpected  testimony  of  his  witness  may  ask  the  witnees  as  to  his  previ* 
ons  declarationB  alleged  to  have  been  made  by  him  inconsistent  with  his 
testimony,  with  an  object  to  probe  his  recollection,  and  lead  him,  if  mis- 
taken, to  review  what  he  has  said,  or  to  explain  the  attitude  of  the 
pexty  oslling  the  witness.  Bat  when  the  sole  object  is  to  discredit  the 
witness^  sach  testimony  will  not  be  received.    Id, 

t.  Pabsohbd  W1TKB88— CoMPBTiNor — CKBDiBXLirT. —  Ftoty  who  hss  bocn 
oonTioted  of  a  felony,  and  afterwards  folly  and  legally  pardoned,  is  a 
oempetent  witness,  but  the  record  of  his  conviotioa  may  be  pat  in  evi- 
dence against  him  as  afiecting  his  credibility,  and  counsel  has  the  right 
to  comment  apon  his  credibility  when  addressing  the  jnry.    Id, 

#•  Byidbmgx.  —  Pbiob  Statxhbhts  Mads  bt  a  Witmxss  mat  bb  Rbobivbd 

m  Evidbncb  when  the  adverse  party  has  Bought  to  impeaoh  him  liy 
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Aowisf  tihat  he  mm  Umiifymg  nndor  nme  motm^  md  tfasl  bfa  ■oeount 
if  a  lnbrkatioB  of  a  Ute  date,  if  meh  prior  rtatomiti  wero  mda  before 
the  motiTe  impoted  to  him  oould  have  existed.  Airi%r  ▼•  Cbpefand;  413. 
to.  Raoirmro  EviOKiitat  nr  Sutpost  or  Wmms  buorb  Axt  o  Owwkexd 
TO  IxFXACH  Him  will  not  justify  the  grantiiig  of  a  new  trial,  if  eridence 
is  sabseqnently  offiared  and  reoeiTed  for  the  purpose  of  sneh  impeach- 

See  BmsBrr  Domadt. 

WRIT  OF  ASSIBXANCB. 

1.  Wsir  OF  AansTAXCi  to  Pot  ExscimoN  PoBCHAflut  in  possession  will 
only  issoe  when  the  rights  of  the  parties  affected  hare  been  follj  deter- 
mined by  Judgment.  The  ezereise  of  the  power  rests  in  the  sonnd  dis- 
erstion  of  the  ooort^  and  it  will  not  be  exercised  in  cases  of  donbt,  nor 
nnder  color  of  its  exercise  will  title  be  tried  or  decided.    Bianiq^  ▼.  Smt- 

%,  WuT  ov  AflBBRAXCi  TO  PuT  EzBCDTioH  PuBCHiBXB  in  posscssJon  pro> 
▼ided  by  the  Wisconsin  Berised  Statates,  section  9025^  will  not  issna 
when  there  is  a  contest  as  to  the  right  of  tiie  execution  porchassr  to  the 
possession  of  the  land  sold,  as  where  the  defendant  sets  np  a  boma  JSde 
dsim  of  a  homestead  exemption  in  the  land  sold.    Id.  « 

H  Wbxt  OF  AflBBRANO^  Pbotibxd  by  section  9025  of  the  Rerised  Statates  of 
Wisconsin,  will  not  iisae  to  aid  an  execation  porchaser  of  sn  exempted 
homestead  as  against  the  owner  thereof  in  possession  at  the  time  of  the 
isls  and  application  for  the  writ.    Id, 

4  Wbit  of  AflsnTAKd,  PmyvimDby  section  8Q26of  theRerised  Statsteo  of 
WisoGDsin,  will  only  be  iisaed  when  the  applicsnt  shows  that  at  the  time 
Judgment  was  docketed  the  execation  defendant  had  an  interest  in  the 
land  npon  which  the  Judgment  became  a  lien,  and  that  he  or  soma  oBie 
^^Mwiwig  under  him  by  title  subsequently  acquired  is  in  possession,  and 
refuses  to  surrender  to  the  purdiaser.    Id. 

i»  Wbit  of  AaBOiAscE.  — Judgmsht  nr  Action  fob  DiyoBC^  that  plaintiff 
recorer  a  certain  sum  of  money,  but  not  specifying  that  it  is  for  ali- 
mony or  in  lieu  of  aUmony,  or  that  it  shall  be  a  lien  upon  defendant's 
vssl  or  personal  property,  is  a  mere  money  Judgment,  under  whidi  exe- 
cution oannot  be  levied  upon  defendant's  homestead,  nor,  in  such  case, 
win  the  writ  of  assistanoe,  provided  by  section  9005  of  the  Revised 
Statutes  of  Wisconsin,  issue  to  put  the  purchaser  in  posssssion.    Id. 
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